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BANKS  AND  BANKING 


CHAPTER  XV. 

IV.  Nationai,  Banks. 

§  233.  Nature  and  Status. 
§  333.  Power  to  Control  and  Regulate. 
§  333   (1)   Power  of  Congress. 
§  333   (3)   Power  of  States. 

§  333   (3)  Power  of  Comptroller  and  Bank  Examiner. 
§  233   (4)   National  Bank  Examiner. 
§  235.  Regulation  and  Supervision  in  General. 
§  336.  Organization  and  Corporate  Existence. 
§  336  (1)  In  General. 

§  236   (la)   Power  to  Create. 

§  336  (lb)  Articles  of  Agreement  and  Comptroller's  Certificate. 
§  336  (Ic)  Corporate   Existence   Nfe^essary  to   Validity   of  Transac- 
tions. 
§  236  (Id)  Time  Umit. 

§  336   (le)  Corporate    Existence    Continued   after   Time   Limit. 
§  236  (2)   Eviderice  of  Corporate  Existence. 
§  336  (3a)   In  General. 
§  336  (3b)   Certificate  of  Comptroller. 
§  236   (2ba)   In  General. 
§  236  (2bb)  Admissibility   of   Certificate. 
§  336  (3c)  Parol   Evidence  as  to   Engaging  in  General   Bank   Busi- 
ness. 
§  336   (3)   Estoppel  to   Deny  Corporate   Existence. 
§  336  (4)  Collateral   Impeachment  of   Organization. 
§  237.  Reorganization  of  State  Banks  as  National  Banks. 
§  338.  Name. 

§  239.  Location  and  Place  of  Business. 
§  340.  By-Laws. 
§  341.  Capital  and  Shares. 

§  341   (1)   Definitions   and    Nature. 
§  341   (2)   Increase  of  Capital  Stock. 

§  241   (3a)   Requisites  and  Validity. 
§  341  (2aa)   In  General. 
§  341  (2ab)  Assent  of  Stockholders. 

§  241  (2ac)   Payment  in  Full  of  Whole  Amount  of  Subscrip- 
tion. 
§  341   (2aca)  In  General. 

§  241  (3acb)  Reduction    of    Amount    of    Proposed    In- 
crease. 
§  341   (Sacc)  Waiver   of  Right  to   Insist  upon   Payment 
of  Full  Amount. 
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§  241  (2ad)  Approval  and  Certificate  of  Comptroller. 
§  241  (2ae)  Delivery  of  Certificate  of  Stock. 
§  241  (2b)  Recovery  Back  of  Payment  Where  Increase   Fails. 
§  241  (2c)   Estoppel  to  Question  Regularity. 
§  241  (2d)  Action  to  Enforce  Payment. 
§  241  (3)   Reduction  of  Stock. 
§  241  (4)  Conversion  of  Stock  by  Bank. 
§  242.  Subscription  to  and  Issue  of  Stock. 

§  242  (1)   Efifect  and  Purpose  of  Issue  of  Certificate. 
§  242  (2)  Payment. 
§  242  (3)  Rescission. 

§  342  (4)   Issuance  of  Duplicate  in  Place  of  Lost  Certificate. 
§  242  (5)  Actions  to  Enforce. 
§  343.  Transfer  of  Stock. 

§  243  (1)   Power  to  Transfer. 
§  243   (la)   In  General. 
§  343   (lb)   Executor. 

§  243  (2)   Persons  and  Corporations  to  Whom  Transferable. 
§  243   (2a)   In  General. 

§  243  (2b)  Purchase  by  Bank  of  Its  Own  Stock. 
§  343  (2c)  Purchase  of  Shares  of  Another  National  Bank. 
§  343   (3)   Mode  and  Sufficiency. 
§  343   (3a)   In  General. 

§  243  (3b)   Payment  and  Delivery  of  Certificate. 
§  243   (3c)   Deed. 
§  243  (3d)   Recording  Transfer. 

§  343   (3da)  Power  of  Bank  to  Refuse. 
§  243   (3db)  Necessity. 

§  243  (3dba)  In  General. 
§243   (3dbb)  As   between   the   Parties. 
§  243   (3dbba)   In  General. 

§  343  (3dbbb)  Priority   as   to   Assignee   in    Bank- 
ruptcy. 
§  243  (3dbbc)  Priority   as   to   Attachment. 
§  243  (3dbc)   Pledge  of  Stock. 
§  343   (3dc)   Mode  and  Sufficiency. 

§  243  (3dca)   Production  or  Surrender  of  Certificate. 
§  243  (adcb)  Issuance  of  New  Certificate. 
§  243   (4)   Operation  and  Effect  of  Transfer. 

§  243  (4a)  Notice  of  Provisions  of  Articles  of  Association. 
§  243   (4b)   Right,  Title  and  Liability  of  Purchaser  or  Transferee. 
§  343  (4c)   Efifect  on  Title  to  Assets  of  Corporation 
§  243   (4d)  Pledge. 
§  343   (4e)  Transfer  in  Trust. 
§  243  (5)  Damages  for  Breach  of  Agreement  to  Transfer. 
§  243   (6)   Enforcement  against  Bank. 
§  243  (7)   Remedy  in  Equity  to  Set  Aside  Transfer. 
§  244.  Dividends. 
§  245.  Lien  of  Bank  on  Stock  or  Dividends. 

§  245  (1)  Lien  on  Stock  for  Debts  Due  Bank. 
§  245   (la)   In  General. 
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§  245  (lb)   Provisions  in  Charter,  By-Laws  and  Stock  Certificates. 
§  345   (Ic)   Express  Agreements. 
§  245  (id)  Liquidation  of  Bank. 
§  245   (2)   Setting  Off  Debts  from  Stockholder  against  Dividends. 
§  246.  Rights  and  Liabilities  of  Stockholders  in  General. 
§  346  (1)   Right  to  Examine  Books,  Papers,  etc. 
§  246  (2)  Assessment  to  Restore  Impaired  Capital  Stock. 
§  346   (3a)   Who  May  Make. 
§  346   (3b)   Enforcement. 
§  346  (2c)   Rights    of    Paying   and    Nonpaying    Shareholders    upon 

Liquidation  of  Bank. 
§  346  (3d)  Collateral   Agreements   between   Shareholders. 
§  246  (3)  Withdrawal  upon  Renewal  of  Charter. 
§  246  (4)   Right  of  Voting  Trust  to  Divert  Funds. 
§  247.  Liability  of  Stockholders  for  Debts  of  Bank. 

§  348.  Nature  and  Extent. 

§  348   (1)   In  General. 

§  248  (la)  Nature  and  General  Rule  as  to  Liability. 

§  248  (lb)  Persons    Deemed   to    Be    Shareholders    for    Purpose   of 

Assessment. 
§  348  (Ic)   Obligations   for  Which   Stockholders   Liable. 
§  248   (Id)  Amount  of  Liability. 
§  348   (le)   Facts  Relieving  from  Liability. 
§  248   (If)   Persons  Who   May  Enforce. 
§  248  (Ig)   Release,  Satisfaction  and  Discharge. 
§  248  (Ih)   Right  of  Stockholder  to  Prefer  Creditors  of  Bank. 
§  348   (3)   Decision  of  Comptroller  of  Currency. 
§  348   (2a)  Authority,  Time  and  Data. 
§  248   (3b)   Necessity. 
§  348  (2c)   Operation  and   Effect. 
§  348   (2ca)   In  General. 
§  348   (3cb)   Conclusiveness   of  Decision. 

§  348   (3cc)   Liquidated     Claim     Subject    to     Assignment    Sale, 
etc. 
§  248   (3d)   Second  or  Successive  Assessment. 
§  348   (3)  Liability  of  One  Holding  Stock  as  Trustee. 
§  248   (4)  Liability  of  Pledgees. 
§  248   (4a)   In  General. 
§  248  (4b)  Unregistered  Pledgee. 
§  248  (4c)  Transfer  to  Pledgee  Absolute  in  Form. 
§  248   (4d)  Transfer  to   Pledgee  "as   Pledgee." 
§  348  (4e)  Transfer   to   Third   Person  to   Secure   Unpaid   Debt   Due 

Pledgee. 
§  248  (4f)   Pledgee   Forced   by   Failure   of   Pledgor  into   Position   of 

*  Ownership. 

§  248   (4g)   Pledgee  Becoming  Real  Owner  of  Stock. 
§  248   (4h)   National  Bank  a  Pledgee. 
§  248   (5)   Liability  of  Married  Women. 
§  348   (6)   Deceased  Stockholders. 

§  348   (6a)   Liability   of    Estate   in    Hands    of    Executor   or   Adminis- 
trator. 
§  248  (6b)   Liability  of    Devisee  and    Legatee  or  of  Heir    and  Dis- 
tributee. 
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§  248  (7)  Estoppel  to  Deny  Liability  of  Shareholder. 

§  348  (8)  Failure  of  Some  Stockholders  to  Pay  Assessments. 

§  348  (9)  Liability  for  Interest. 

§  249.  Effect  of  Transfer  of  Stock. 

§  249  (1)  Liability  of  Transferror. 
§  249  (la)  In  General. 

§  349  (lb)  Knowledge  of  Insolvency  and  In/tent  to  Evade  Liability. 
§  349  (Ic)   Capacity  and  Solvency  of  Transferee. 
§  349  (Id)  Colorable  Transfer. 
§  249   (Ida)   In  General. 
§  349  (Idb)  Transfer  by  Executor. 
§  349  (le)  Transfer  on  Books  of  Bank. 
§  349  (3)  Liability  of  Both  Transferror  and  Transferee. 
§  349   (3)  Liability  of  Transferee. 

§  250.  Actions  and  Proceedings  to  Enforce. 

§  250  (1)  Nature  and  Form. 

§  350  (la)  Voluntary  Liquidation. 
§  350  (lb)   Involuntary  Liquidation. 
§  350   (Iba)   Receivership. 

§  350  (Ibaa)  Necessity   for   and   Powers    Generally. 
§  250  (Ibab)   Right  of  Receiver  to  Sue. 
§  250  (Ibac)   Sale  or  Assignment  by  Receiver. 
§  250  (Ibad)  Compromising  or  Compounding  Statutory 
Liability   of   Stockholder. 
§  350   (Ibb)  Action  at  Law  or  Suit  in  Equity. 
§  250  (Ibc)  Courts  and  Venue. 

§  250  (Ibd)  Set-Off  by  Receiver  in  Suit  on  Stockholder's  De- 
posit Claim. 
§  250  (Ibe)   Enjoining  Assessment. 
§  250  (2)  Time  to  Sue  and  Limitations.  ' 

§  250  (3)  Conditions  Precedent  and  Defenses. 
§  250  (3a)  Action  of  Comptroller. 

§  250  (3aa)   Involuntary   Liquidation   of   Bank. 
§  250  (3ab)  Voluntary  Liquidation  of  Bank. 
§  250  (3b)  Defenses   and   Facts   Relieving  from  Liability. 

§  250  (3ba)   Nonexistence    or    Invalidity   of   Corporation. 

§  250  (3bb)  Fraud,  Irregularity  or  Illegality  in  Organization, 

Management  or  Issue  of  Stock. 
§  250  (3bc)  Fraud    or   Illegality   in    Purchase   or   Transfer   of 

Stock. 
§  250  (3bd)   Withdrawal  or  Renewal  of  Charter. 
§  250  (3be)  Payment  of  Assessment  to  Restore  Capital  Stock. 
§  350   (3bf)  Voluntary  Liquidation. 
§  350   (3bg)   Illegality   of   Receiver's   Appointment. 
§  250  (3bh)   Suit   Conducted   by   Private   or   Special   Counsel. 
§  250  (3bi)  Failure  to   Collect   First   Assessment   and   Realize 

on  Assets. 
§  350  (3bj)  Sale  or  Assignment  of  Claim  by  Receiver. 
§  350  (3bk)  Set-Off  and  Counterclaim. 
§  250  (3bka)   Counterclaim. 
§  250  (3bkb)   Set-Off. 
§  250  (3bl)  Compromise  by  Receiver. 
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§  250  (4)  Parties  and  Pleading. 
§  350  (4a)  Parties. 

§  350  (4aa)  Persons  Wlho  May  Sue  and  Parties  Plaintiff. 
§  250  (4aaa)   Involuntary  Liquidation. 
§  350  (4aab)  Voluntary   Liquidation. 
§  350  (4ab)  Defendants. 
§  350   (4b)   Pleading. 

§  350  (4ba)  Bill,  Petition  or  Complaint. 

§  250  (4baa)  Involuntary   Liquidation. 
§  250  (4bab)  Voluntary   Liquidation. 
§  250  (4bb)  Answer. 
§  250  (5)   Evidence. 
§  250   (6)  Trial  and  Judgment, 

§  250  (6a)   State  Laws  as  Rules  of  Decision  in  Federal  Courts. 
§  350  (6b)  Judgment. 

§  250  (aba)  Validity,   Form   and   Sufficiency. 
§  250  (6bb)   Operation  and  Effect. 
§  250  (7)  Liability  for  Costs. 
§  251.  Election  or  Appointment  of  Officers. 
§  251J4.  Qualifications  of  Officers. 
§  251J4.  Resignation  and  Removal  of  Officers. 
§  252.  Rights  and  Liabilities  of  Officers. 

§  253.  Nature  and  Extent. 

§  253   (1)   President. 
§  253   (2)   Directors. 

§  253   (3a)   In  General. 

§  253   (3b)   For  Particular  Acts. 

§  254.  Actions  to  Enforce  Liability. 

§  255.  Criminal    Responsibility  of    Officers  or  of    Persons    Aiding  or    Abetting 
Them. 

§  256.  Offenses. 

§  256  (1)   Making  False  Entries  or  Reports. 
§  356  (la)   In  General. 

§  356  (lb)  What  Amounts  to  False  Entry  or  Report. 
§  256   (Ic)   By  Whom  Entry  Made. 
§  256  (2)  Wrongfully  Certified   Check. 

§  256  (3)   Misapplication^   Abstraction,   or   Embezzlement   of   Funds. 
§  256  (3a)   In  General. 

§  356  (8b)   Means  of  Commission  of  Offense. 
§  256  (4)   Receiving  Deposits  after  Insolvency. 
§  256   (5)  Aiding  or  Abetting. 

§  257.  Prosecution  and  Punishment. 

§  357  (1)  Requisites  and  Sufficiency  of  Indictment. 
§  257  (la)   Necessity  for  Indictment. 

§  257  (lb)   Embezzlement,   Abstraction   and    Misapplication. 
§  357  (Ic)   False  Entries  or  Reports. 
§  257  (Id)   Wrongfully  Certifying  Check. 
§  257  (le)  Aiding  and  Abetting. 
§  257   (If)   Quashing  Indictment. 
§  257   (Ig)   Construction  of  Indictment. 
§  257  (2)  Issues,  Proof  and  Variance. 
§  357   (3a)   Issues. 
§  257   (2b)   Proof. 
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§  357   (3c)   Variance. 
§  357   (3)   Evidence. 

§  257  (3a)  Admissibility. 

§  257  (3aa)  As  to  Misapplication. 
§  257  (Sab)  As  to  Abstraction. 
§  357  (3ac)  As  to  False  Entries. 
§  257  (3ad)  As  to  Unlawfully  Certifying  Check. 
§  257  (3b)  Weight  and  Sufficiency. 
§  257  (4)  Trial. 

§  257  (4a)  Jurisdiction. 
§  257   (4b)   Instructions. 
§  357  (4c)   Questions  of  Law  and  Fact. 
§  258.  Banking  Powers. 
§  359.  Property  and  Conveyances. 

§  359  (1)   Right  to  Acquire  Property  or  Interest  Therein. 
§  359  (la)   Real  Property. 

§  359   (laa)  In  General. 

§  359  (lab)  As   Security  for  Debt. 

§  359  (laba)  Where  Taken  Directly. 
§  359  (labb)  Where  Taken  by  Assignment. 
§  259  (labc)  Where   Taken    by    Subrogation. 
§  359  (lac)  Power  to  Lease  Land. 
§  359  (lb)  Personal  Property. 
§  259  (3)   Right  to  Improve  Property. 
§  359   (3)   Rigiht  to  Convey  Property. 
§  260.  Contracts  and  Dealings. 
§  360   (1)   In  General. 

§  260  (3)  Acquiring  or  Dealing  in  Stock  of  Other  Corporations. 
§  360  (2a)   In  General. 

§  260   (2b)  As  Investment  or  Speculation. 
§  360  (3c)  As  Satisfaction   of  Debt. 
§  360   (2d)  As  Security  for  Loan. 
§  260  (3e)  As  Agent  or  Broker. 
§  360  (2f)   Effect  of  Ultra  Vires  Act. 
§  360  (3)   Purchase  by  Bank  of  Its  Own  Stock  or  Loaning  Money  on  Se- 
curity Thereof. 
§  360  (4)   Guaranty  or  Indemnity. 

§  360  (5)  Acquiring  or  Dealing  in  State  and  Municipal  Securities. 
§  260  (6)  Purchase  and  Discount  of  Negotiable  Paper. 
§  261.  Effect  of  Acts  Ultra  Vires. 
§  262.  Representation  of  Bank  by  Officers. 

§  262  (1)  Power  of  Bank  to  Entrust  Authority  to  Its  Agents. 
§  363  (2)  When  Officer  Regarded  as  Representing  Bank. 

§  262  (2a)  As  Dependent  upon  Scope  or  Apparent  Scope  of  Duties. 
§  262  (2aa)  In  General. 
§  362  (Sab)  Applications   of  Rules. 

§  262  (3ac)  Liability   of   Bank   for    Mistakes,    Fraud,    or    Mis- 
representations of  Agents. 
§  363   (3ad)   Notice  to  Officer  as  Notice  to  Bank. 
§  362  (3b)   Ratification  of  Acts,  or  Estoppel  to  Deny  Authority  of 
Officer. 
§  262   (3)   Effect  of  Acts  of  Officers  before  Organization  of  Bank. 
§  263  (4)  Power  after  Bank  Has  Gone  into  Liquidation. 
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§  263.  Deposits  in  General. 

§  364.  Payment,   Acceptance   or   Certification   of   Checks. 

§  365.  Certificates  of  Deposit. 

§  366.  Special  Deposits. 

§  367.  Deposits  of  Public  Money. 

§  368.  Collections. 

§  369.  Loans  and  Discounts. 

§  369   (1)   Power  of  Bank  in  General. 
§  369  (3)  What  Constitutes  Discount. 
§  369   (3)  Power  with  Regard  to  Security  Taken. 
§  269   (4)  Failure  to   Exact  Security. 
§  369  (5)  Loan  to  Officers. 

§  369  (6)  Loans   Made  in  Excess   of  Prescribed  Limit. 
§  369   (6a)   In   General. 
§  269   (6b)  Who   May  Raise   Question. 
§  369   (7)   Repayment  of  Loan. 
§  370.  Interest   or  Rate  of  Discount,  and  Usury. 

§  370  (1)  What   Law   Governs — Application   of   State   Laws. 
§  370  (2)  When  Liability  to  Penalty  for  Taking  Usury  Incurred. 
§  270  (3)  Application  of  Statute  to  Discounts. 
§  270  (4)   Renewal  of  Usurious  Note  at  Legal  Rate. 
§  370  (5)  What  Rate  of  Interest  May  Be  Charged. 
§  270  (6)   Remedies  for  Taking  Usury. 

§  370   (7)  Usury  as  Defense  or  Set-Off  or  Counterclaim  in  Action  by  Bank. 
§  270  (7a)  Where  Actually  Paid. 
§  270  (7b)  Where  Not  Paid. 
§  370  (8)  Whether  Payments  Made  Shall  Be  Applied  to  Principal  or  For- 
feited Interest. 
§  270  (9)  Amount  or  Extent  of  Penalty  for  Taking  Usury. 
§  370  (9a)   In   General. 

§  270   (9b)   Where    Interest   Actually   Paid. 
§  270   (9c)   Where    Interest   Not    Paid. 
§  270   (9ca)   In   General. 
§  370   (9cb)   Interest   Discounted. 
§  270  (9cc)   Interest  on  Renewal  Note. 
§  270  (9cd)  Interest  on   Overdrafts. 
§  270   (9ce)   Period  for  Which  Forfeited. 
§  270  (10)   Efifect  of  Taking  Usury  upon  Contract. 
§  270   (11)  Action  for  Penalty  or  to  Recover  Back  Usury  Paid. 
§  270   (11a)   Jurisdiction. 
§  370  (lib)   Who   May   Maintain   Action. 
§  270   (lie)   Prerequisites   to    Bringing   Suit. 
§  270   (lid)   Form  of  Action. 
§  270   (lie)   Pleadings. 

§  270  (llf)  Defenses  to  Action  for  Penalty. 
§  270  (llg)   Limitation   of   Actions. 
§  270   (llh)   Burden  of  Proof. 
§  370  (Hi)   Efifect  of  Recovery  of  Penalty. 
§  370   (llj)   Compromise   and   Settlement. 
§  270  (12)   Criminal  Prosecution  under  State  Statute. 
§  371.  Dealings  in  Exchange,  Money  and  Securities. 
§  373.  Circulating  Notes. 

§  373.  Actions  by  or  against  National  Banking  Associations. 
§  273J/2.  Scope  of  Treatment. 
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§  274.  Capacity  to  Sue  and  Be  Sued. 

§  275.  Jurisdiction  and  Venue. 

§  275  (1)  Jurisdiction  in  General. 

§  275  (la)  Jurisdiction  of  Federal  Courts. 

§  275  (laa)   Rule  Prior  to  Act  of  1882. 
§  275  (lab)   Rule  under  Act  of  1882. 
§  375   (lac)   Rule  under  Acts   of  1887  and  1888. 
§  275  (lb)  Jurisdiction  of  State  Courts. 
§  375  (2)  Suits  by  and  against  Receivers. 
§  275  (3)  Suits  by  and  against  Agents. 

§  276.  Parties. 

§  277.  Process  and  Appearance. 

§  378.  Attachment  and  Garnishment. 

§  379.  Injunction. 

§  280.  Pleading. 

§  280^. Execution  and  Enforcement  of  Judgment. 

§  381.  Voluntary  Liquidation. 
§  281   (1)   In  General. 
§  381   (3)   Effect  of  Liquidation. 

§  283.  Reorganization. 

§  383.  Consolidation. 

§  284.  Forfeiture  of  Franchise  and  Dissolution. 
§  384  (1)   Grounds. 
§.284  (2)   Effect  of  Act  of  Comptroller  of  Currency  in  Closing  Bank  and 

Appointing  Receiver. 
§  384  (3)   Proceedings  to  Enforce  Forfeiture. 
§  384  (4)  Effect  of  Decree  of  Dissolution  and  Forfeiture. 
§  285.  Insolvency  and   Its   Effect  in   General. 
§  286.  Transfers  and  Preferences  Affected  by  Insolvency. 
§  286  (1)   Statutory  Prohibition  of  Preferences. 
§  286  (2)  Statute  Construed  and  Applied. 
§  286  (3)   Right  of  Debtor  to   Set  Off  Claim   against   Bank. 
§  287.  Assets  and  Receivers  on   Insolvency. 
§  387  (1)   In  General. 

§  387  (2)  Appointment  or  Election  of  Receiver,  or  Agent  of  Stockholders. 
§  287  (3a)   Manner. 

§  387  (3aa)  Appointment   of   Receiver  by   Comptroller  of  the 

Currency. 
§  387  (3ab)  Appointment   of   Receiver   by   Court   of   Equity. 
§  387  (2b)   Effect   of  Appointment  of  Receiver. 
§  387  (3)  Status,  Powers  and  Duties  of  Receiver  or  Agent. 
§  287   (3a)   Receivers. 
§  387  (3b)  Agent  of  Stockholders. 
§  287   (4)  Actions   by  or  against  Receiver  or  Agent. 
§  287  (4a)  Authority  to  Sue  or  Defend. 
§  287  (4b)  Jurisdiction. 
§  387   (4c)  Parties. 
§  387  (4d)   Conduct  of  Suits. 
§  387  (4e)  Pleading. 
§  287   (4f)   Proof. 
§  387  (4g)   Province  of  Court  and  Jury. 
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§  287   (4h)  Judgment. 
§  387   (4i)   Costs. 
§  388.  Presentation,  Allowance,  and  Payment  of  Claims. 
§  388   (1)   In  General. 

§  388  (2)  Allowance   or  Rejection  by  Comptroller. 
§  388  (3)  Claims  Provable. 
§  288  (4)   Basis  of  Distribution  of  Assets. 
§  288   (5),  Priorities. 
§  388  (6)  Allowance  of  Interest  on  Claims. 

IV.  NATIONAL  BANKS. 

§  232.  Nature  and  Status. — National  banks  are  instruments  designed 
to  be  used  to  aid  the  government  in  the  administration  of  the  public  serv- 
ice, created  for  a  public  and  national  purpose,  and  appropriate  to  that 
end.^  They  are  public  institutions  and  operate  as  fiscal  agents  of  the  gov- 
ernment,^   notwithstanding  they   are   the   subject   of   private   ownership.^ 


1.  National  banks  defined. — Easton 
V.  Iowa,  188  U.  S.  220,  47  L.  Ed.  452, 
23  S.  Ct.  288;  Farmers',  etc.,  Nat.  Bank 
V.  Bearing,  91  U.  S.  29,  33  L.  Ed.  196; 
Davis  V.  Elmira  Sav.  Bank,  161  U.  S. 
375,  40  L.  Ed.  700,  16  S.  Ct.  502;  Mc- 
Clellan  v.  Chipman,  164  U.  S.  347,  41 
L.  Ed.  461,  17  S.  Ct.  85;  Owensboro 
Nat.  Bank  v.  Ownesboro,  173  U.  S. 
664,  43  E.  Ed.  850,  19  S.  Ct.  537;  Ran- 
kin V.  Barton,  199  U.  S.  228,  50  L.  Ed. 
163,  36  S.  Ct.  29;  Bank  v.  State,  58  W. 
Va.  559,  52  S.  E.  494.  See  post,  "Regru- 
lation  and  Supervision  in  General," 
§  335. 

National  banking  corporations  are 
agencies  or  instruments  of  the  general 
government,  designed  to  aid  in  the 
administration  of  an  important  branch 
of  the  public  service,  and  are  an  ap- 
propriate constitutional  means  to  that 
end.     Pollard  v.   State,   65   Ala.   638. 

"National  banks  organized  under  the 
act  are  instruments  designed  to  be 
used  to  aid  the  government  in  the  ad- 
ministration of  an  important  branch 
of  the  public  service.  They  are  means 
appropriate  to  that  end.  Such  being 
the  nature  of  these  national  institu- 
tions, it  must  be  obvious  that  their 
operations  can  not  be  limited  or  con- 
trolled by  state  legislation."  Easton 
V.  Iowa,  188  U.  S.  330,  47  L.  Ed.  452, 
33  S.  Ct.  288.  See  post,  "Power  to 
Control  and  Regulate,"  §  233. 

National  banks  are  created  by  vir- 
tue of  the  banking  laws  of  the  United 
States,  and  are  held  to  be  instruments 
designed  to  be  used  to  aid  the  United 
States  government  in  the  administra- 
tion of-  an  important  branch  of  the 
public  service.  Brooks  v.  State  (Tex. 
Civ.  App.),   58'  S.  W.  1033,  1034. 


"The  qualities,  powers,  and  duties, 
as  national  agencies,  of  these  associa- 
tions, resemble,  in  almost  all  essential 
particulars,  those  of  the  Bank  of  the 
United  States  authorized  by  the  act  of 
April  10th,  1816.  Like  that  bank,  they 
are  organized  under  national  legisla- 
tion. Their  capital,  like  four-fifths  of 
the  capital  of  that  bank,  is  supplied  by 
individual  subscriptions.  They  are 
employed,  like  that  bank,  as  agents  and 
depositories  of  the  national  govern- 
ment." (Dissenting  opinion  of  three 
iudges.)  Van  Allen  v.  Assessors  (U. 
S.),  3  Wall.  573,   1   L.   Ed.  339. 

"The  national'  banking  associations 
are  much  more  intimately  connected 
in  their  functions  and  operations  with 
the  national  government,  than  was  the 
Bank  of  the  United  States.  They  are, 
therefore,  entitled  to  all  the  protec- 
tion and  all  the  immunities  to  which 
that  bank  was  entitled."  (Dissenting 
opinion  of  three  judges.')  Van  Allen 
V.  Assessors  (U.  S.),  3  Wall.  573,  18 
L.   Ed.   229. 

"The  national  banking  system  was 
national  in  its  design,  coextensive  in 
its  operation  with  the  territorial  limits 
of  the  United  States,  and  intended  to 
be  the  banking  system  for  the  whole 
country,  territories  as  well  as  states." 
Talbott  V.  Silver  Bow,  139  U.  S.  438, 
35  L.  Ed.  210,  11  S.  Ct.  594. 

2.  Operation  as  fiscal  agent  of  gov- 
ernment.— National  banks  are  fiscal 
aeents  of  the  federal  government. 
Adair  v.  Robinson,  6  Tex.  Civ.  App. 
275,  35  S.  W.  734,  affirmed  in  93  Tex. 
635,  no  op. 

3.  Although  subject  to  private  own- 
ership.— Guthrie  v.  Harkness,  199  U. 
S.   148,   157,   50  L.   Ed.   130,  26   S.   Ct.   4; 
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They  are  created  for  the  purpose  of  establishing  a  currency  for  the  whole 
country  and  to  provide  a  market  for  the  loans  of  the  general  government, 
and  not  solely  for  private  gain.* 


Farmers',  etc.,  Nat.  Bank  v.  Dearing, 
91  U.  S.  29,  23  L.  Ed.  196;  Christopher 
V.  Norvell,  201  U.  S.  216,  50  L.  Ed.  732, 
26  S.   Ct.   502. 

4.  To  provide  a  national  currency. 
^Lionberger  v.  Rouse  (U.  S.),  9  Wall. 
468,  19  L-  Ed.  721;  Twin  City  Bank  v. 
Nebeker,  167  U.  S.  196,  42  L.  Ed.  134. 

"The  object  had  in  view  by  the  pas- 
sage of  the  act  authorizing  national 
banks,  was  to  create  a  national  cur- 
rency secured  by  United  States  bonds. 
The  successful  operation  of  these 
banks  it  was  supposed  would  materi- 
ally aid  the  government  itself  in  its 
various  departments."  McLaughlin  v. 
Chadwell,    54   Tenn.    (7    Heisk.)    389. 

As  said  in  Tiffany  v.  National  Bank 
(U.  S.),  18  Wall.  409,  21  L.  Ed.  862, 
national  banks  "v/ere  established  for 
the  purpose,  in  part,  of  providing  a 
currency  for  the  whole  country,  and 
in  part  to  create  a  market  for  the  loans 
of  the  general  government.  It  could 
not  have  been  intended,  therefore,  to 
expose  them  to  the  hazard  of  un- 
friendly legislation  by  the  states,  or 
to  ruinous  competition  with  state 
banks."  Daggs  v.  Phcenix  Nat.  Bank, 
177  U.  S.  549,  44  L.  Ed.  882,  20  S.  Ct. 
733. 

"The  object  of  the  act,  as  its  title 
imports,  was  to  create  a  national  cur- 
rency secured  by  a  pledge  of  the 
bonds  of  the  United  States.  And  to 
that  end  it  requires  security  in  gov- 
ernment bonds  for  all  notes  issued; 
and  in  case  any  bank  fails  to  redeem 
its  notes  on  demand,  it  provides  for 
their  payment  on  presentation  at  the 
treasury  of  the  United  States."  First 
Nat.  Bank  v.  Colby  (U.  S.),  21  Wall. 
609,    22    L.    Ed.    687. 

The  federal  legislation  creating  and 
regulating  national  banks  has  in  view 
the  erection  of  a  system  extending 
throughout  the  country,  and  independ- 
ent, so  far  as  powers  conferred  are 
concerned,  of  state  legislation  which, 
if  permitted  to  be  applicable,  might 
impose  limitations  and  restrictions  as 
various  and  as  numerous  as  the  states. 
Having  due  regard  to  the  national 
character  and  purposes  of  that  sys- 
tem, national  banks,  in  respect  to  the 
powers  conferred  upon  them,  are  not 
to  be  viewed  as  solely  organized  and 
operated  for  private  gain.  The  prin- 
ciples enunciated  in  McCuUoch  v. 
Maryland   (U.  S.),  4  Wheat.  315,  4  L. 


Ed.  579,  and  in  Osborn  v.  United 
States  Bank  (U.  S.),  9  Wheat.  738,  6 
L.  Ed.  204,  though  expressed  in  re- 
spect to  banks  incorporated  directly 
by  acts  of  congress,  are  yet  applicable 
to  the  latter  and  present  system  of 
national  banks.  Easton  v.  Iowa,  188 
U.  S.  220,  47  L.  Ed.  453,  23  S.  Ct.  288. 
See  Cook  County  Nat.  Bank  v.  United 
States,  107  U.  S.  445,  37  L.  Ed.  537,  2 
S.  Ct.  561.  See,  also,  Talbott  v.  Silver 
Bow,  139  U.  S.  438,  35  L.  Ed.  210,  11 
S.  Ct.  594,  where  it  was  said  that  the 
intent  was  to  create  a  national  bank- 
ing system  coextensive  with  the  terri- 
torial limits  of  the  United  States,  states 
and  territories  as  well,  and  uniform 
therein. 

The  United  States  Bank.— The 
United  States  Bank  was  not  consid- 
ered as  a  private  corporation,  wnose 
principal  object  is  individual  trade  and 
individual  profit;  but  as  a  public  cor- 
poration, created  for  public  and  na- 
tional purposes.  That  the  mere  busi- 
ness of  banking  is,  in  its  own  nature, 
a  private  business,  and  may  be  carried 
on  by  individuals  or  companies  having 
no  political  connection  with  the  gov- 
ernment, is  admitted;  but  the  bank 
was  not  such  an  individual  or  com- 
pany. It  was  not  created  for  its  own 
sake,  or  for  private  purposes.  It  has 
never  been  supposed  that  congress 
could  create  such  a  corporation.  The 
whole  opinion  of  the  court,  in  the  case 
of  McCulloch  V.  Maryland  (U.  S.),  4 
Wheat.  33  5,  4  L.  Ed.  579,  is  founded 
on,  and  sustained  by,  the  idea  that  the 
bank  was  an  instrument  which  was 
"necessary  and  proper  for  carrying 
into  effect  the  powers  vested  in  the 
government  of  the  United  States."  It 
is  not  an  instrument  which  the  govern- 
ment found  ready  made,  and  had  sup- 
posed to  be  adapted  to  its  purposes; 
but  one  which  was  created  in  the  form 
in  which  it  now  appears,  for  national 
purposes  only.  It  was  undoubtedly 
capable  of  transacting  private  as  well 
as  public  business.  Osborn  v.  United 
States  Bank  (U.  S.).  9  Wheat.  738,  6  L. 
Ed.  204. 

The  charter  of  incorporation  of  the 
United  States  Bank  not  only  created 
it,  but  gave  it  every  faculty  which  it 
possessed.  The  power  to  acquire 
rights  of  any  description,  to  transact 
business  of  any  description,  to  make 
contracts    of    any    description,    to    sue 
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Source  of  Authority. — The  national  banks  are  authorized  to  pursue 
their  banking  business  by  virtue  of  acts  of  congress.' 

Citizenship. — Equally  with  state  banks,  national  banks  are  citizens  of 
the  state  in  which  they  are  located,  in  the  sense  that  corporations  are  citi- 
zens; and  this  result  follows  from  the  act  which  creates  such  associa- 
tions.® A  national  bank  located  in  another  state  is  a  foreign  corporation, 
within  a  statutory  provision  that  every  corporation  is  a  "foreign  corpora- 
tion," except  corporations  created  by  state  law,  or  by  federal  or  colonial 
law,  and  located  in  the  state.'^ 

§  233.  Power  to  Control  and  Regulate— §  233  (1)  Power  of 
Congress. — The  congress  of  the  United  States,  having  power  to  incorpo- 
rate national  banks,  they  being  organized  under  national  legislation,®  and 
created  for  a  pubHc  and  national  purpose  and  appropriate  to  that  end,^  has 
power  to  control  and  regulate  them.^o 


en  those  contracts,  was  given  and, 
measured  by  its  charter,  and  that  char- 
ter was  a  law  of  the  United  States. 
This  being  could  acquire  no  right, 
make  no  contract,  bring  no  suit, 
which  was  not  authorized  by  a  law  of 
the  United  States.  It  was  not  only 
itself  the  mere  creature  of  a  law,  but 
all  its  actions  and  all  its  rights  were 
dependent  on  the  same  law.  Osborn  v. 
United  States  Bank  (U.  S.).  9  Wheat. 
738,    6    L.    Ed.    304. 

5.  Source  of  authority. — National 
Bank.  v.  Chattanooga,  55  Tenn.  (8 
Heisk.)  814.  See  post,  "Organization 
and   Corporate   Existence,"  §   236. 

6.  Citizenship  of  national  banks. — 
Linton  V.  Childs,  105  Ga.  567,  32  S.  E. 
617.  As  to  national  banks  as  citizens, 
see  post,  "Injunctions,"  §  279. 

7.  Foreign  corporations. — Beckham 
V.  Hague,  44  App.  Div.  146,  60  N.  Y. 
S.  767,  reversing  28  Misc.  Rep.  753, 
60    N.    Y.    S.   213. 

A  national  bank  is  a  foreign  corpo- 
ration. Merchants'  Nat.  Bank  v.  Mc- 
Naughton  (N.  Y,),  1  Abb.  N.  C.  293 
(note). 

8.  Power  to  incorporate. — Power  to 
make  by-laws,  see  post,  "Statutory 
Provisions,"  §  234;  "By-Laws,"  §  240; 
"Transfer    of    Stock,"    §    243. 

Congress  has  power  to  incorporate 
a  bank.  McCulloch  v.  Maryland  (U. 
S.),  4  Wheat.  315,  4  L.  Ed.  579.  See 
Brooks  V.  State  (Tex.  Civ.  App.),  58 
S.  W.  1032,  1034;  National  Bank  v. 
Chattanooara,  55  Tenn.    (8  Heisk.)    814. 

9.  Public  and  national  character. — 
See   ante,   "Nature   and   Status,"   §   232. 

10.  Power  of  congress  to  control 
and  reflate. — Easton  v.  Iowa.  188  U. 
S.    220,    47    L.    Ed.    452,    23    S.    Ct.    288; 


Van  Allen  v.  Assessors  (U.  S.),  3 
Wall.  573,  18  L.  Ed.  339;  Brooks  v. 
State  (Tex.  Civ.  App.),  58  S.  W.'1032, 
1034. 

National  banks,  as  instrumentalities 
of  the  federal  government,  created  for 
a  public  purpose,  are  necessarily  sub- 
ject to  the  paramount  authority  of  the 
United  States.  Davis  v.  Elmira  Sav. 
Bank,  161  U.  S.  275,  40  L.  Ed.  700,  16 
S.  Ct.  502;  McClellan  v.  Chipman,  164 
U.  S.  347,  41  L.  Ed.  461,  17  S.  Ct.  85; 
Easton  V.  Iowa,  188  U.  S.  330,  47  L.  Ed. 
452,  23  S.  Ct.  288;  Christopher  v.  Nor- 
vell,  201  U.  S.  316,  50  L.  Ed.  733,  36 
S.    Ct.   503. 

Congress,  having  power  to  create  a 
system  of  national  banks,  is  the  judge 
as  to  the  extent  of  the  powers  which 
should  be  conferred  upon  such  banks, 
and  has  the  sole  power  to  regulate  and 
control  the  exercise  of  their  operations 
First  Nat.  Bank  v.  Colby  (U.  S.),  31 
Wall.  609,  22  L.  Ed.  687;  congress  has 
directly  dealt  with  the  subject  of  in- 
solvency of  such  banks  by  giving  con- 
trol to  the  secretary  of  the  treasury 
and  the  comptroller  of  the  currency, 
who  are  authorized  to  suspend  the 
operations  of  the  banks  and  appoint 
receivers  thereof  when  they  become 
insolvent,  or  when  they  fail  to  make 
good  any  impairment  of  capital;  full 
and  adequate  provisions  have  been 
made  for  the  protection  of  creditors  of 
such  institutions  by  requiring  frequent 
reports  to  be  made  of  their  condition, 
and  by  the  power  of  visitation  by  fed- 
eral officers,  and  it  is  not  competent 
for  state  legislatures  to  interfere, 
whether  with  hostile  or  friendly  in- 
tentions, with  national  banks  or  their 
officers   in   the   exercise   of  the   powers 
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Powers  Conferred. — Congress  can  confer  upon  a  national  bank  such 
powers  and  immunities  as  it  sees  fit.^^ 

§  233  (2)  Power  of  States. — National  banks  are  instrumentalities  of 
the  federal  government,  and  any  action  of  a  state  which  impairs  their  effi- 
ciency as  such  governmental  agencies,  or  interferes  with  their  legitimate 
business  as  banks,  is  unconstitutional  and  void."    Where  congress  has  con- 


bestowed  upon  them  by  the  general 
government.  Easton  v.  Iowa,  188  U. 
S.   220,  47   L.   Ed.   452,   23   S.   Ct.   288. 

"It  is  true  that  for  some  purposes  a 
national  bank  is  a  pubhc  institution, 
notwithstanding  it  is  the  subject  of 
private  ownership.  It  may  issue  bills, 
which  circulate  as  part  of  the  cur- 
rency of  the  country.  It  is  subject  to 
examination  and  in  a  large  measure  to 
the  supervision  of  the  comptroller  of 
the  currency.  It  is  examined  at  stated 
periods,  and  may  be  the  subject  of 
special  examination  by  order  of  the 
comptroller.  *  *  ♦  25  Stat.  433." 
Guthrie  v.  Harkness,  199  U.  vS.  148,  50 
L.  Ed.  130,  26  S.  Ct.  4. 

The  national  banking  act  constitutes 
by  itself  a  complete  system  for  the 
establishment  and  government  of  na- 
tional banks,  prescribing  the  manner 
in  which  they  may  be  formed,  the 
amount  of  circulating  notes  they  may 
issue,  the  security  to  be  furnishedfor 
the  redemption  of  those  in  circulation; 
their  obligations  as  depositaries  of 
public  moneys,  and  as  such  to  furnish 
security  for  the  deposits,  and  designat- 
ing the  consequences  of  their  failure 
to  redeem  their  notes,  their  liability 
to  be  placed  in  the  hands  of  a  receiver, 
and  the  manner,  in  such  event,  in 
which  their  affairs  shall  be  wound  up, 
their  circulating  notes  redeemed,  and 
other  debts  paid  or  their  property  ap- 
plied towards  such  payment.  Every- 
thing essential  to  the  formation  of  the 
banks,  the  issue,  security,  and  redemp- 
tion of  their  notes,  the  winding  up  of 
the  institutions,  and  the  distribution  of 
their  effects,  are  fully  provided  for,  as 
in  a  separate  code  by  itself,  neither 
limited  nor  enlarged  by  other  statu- 
tory provisions  with  respect  to  the  set- 
tlement of  demands  against  insolvents 
or  their  estates.  Cook  County  Nat. 
Bank  v.  United  States,  107  U.  S.  445, 
27  L.  Ed.  537,  2  S.  Ct.  561. 

"Under  §  5240,  the  appointment  of 
bank  examiners  was  provided  for,  with 
power  to  make  thorough  examination 
into  the  affairs  of  any  bank,  and  in 
doing  so  to  examine  any  of  the  offi- 
cers and  agents  on  oath,  and  make  a 
full  and   detailed  report  to  the   comp- 


troller."    Briggs  V.  Spaulding,  141  U.  S. 
132,   35  L.   Ed.   662,  11   S.   Ct.  934. 

"By  §  5211,  every  bank  was  required 
to  make  not  less  than  five  reports  dur- 
ing each'^  year,  under  the  oath  of  the 
president  or  cashier,  and  attested  by 
at  least  three  of  the  directors,  ex- 
hibiting in  detail  the  resources  and  lia- 
bilities of  the  bank,  and  the  comp- 
troller could  call  for  special  reports." 
Briggs  V.  Spaulding,  141  U.  S.  132,  35 
L.    Ed.   662,    11    S.    Ct.   924. 

11.  Powers  conferred. — Farmers', 
etc.,  Nat.  Bank  v.  Dearing,  91  U.  S.  29, 
23  L.  Ed.  196.  For  treatment  of  the 
various  rights,  duties  and  powers  of 
national  banks,  see  the  appropriate 
sections    throughout    this    chapter. 

12.  Power  of  state,  to  control. — 
Larabee  v.  Dolley,  175  Fed.  365;  Mc- 
Clellan  v.  Chipman,  164  U.  S.  347,  41 
L.  Ed.  461,  17  S.  Ct.  85;  First  Nat. 
Bank  v.  Kentucky  (U.  S.),  9  Wall.  353, 
19  L.  Ed.  701;  Farmers',  etc.,  Nat. 
Bank  v.  Dearing,  91  U.  S.  29,  23  L. 
Ed.  196;  Davis  v.  Elmira  Sav.  Bank, 
161  U.  S.  275,  40  L.  Ed.  700,  16  S.  Ct. 
502;  Owensboro  Nat.  Bank  v.  Owens- 
boro,  173  U.  S.  664,  43  L.  Ed.  850,  19 
S.  Ct.  537;  Daggs  v.  Phoenix  Nat. 
Bank,  177  U.  S.  549,  44  L.  Ed.  882,  20 
S.  Ct.  732;  Guthrie  v.  Harkness,  199 
U.  S.  148,  50  L.  Ed.  130,  26  S.  Ct.  4; 
National  Exch.  Bank  v.  Boylen,  26 
W.  Va.  554,  53  Am.  Rep.  113;  Charles- 
ton Nat.  Bank  v.  Bradford,  51  W.  Va. 
255,  41  S.  E.  153. 

The  state  is  without  authority  to  en- 
act laws,  either  in  the  form  of  con- 
stitution or  statute,  that  in  any  man- 
ner conflict  with  the  national  bank- 
ing act,  or  interfere  with  or  undertake 
(o  regulate  or  control  the  business 
that  national  banks  are  authorized  by 
such  act  to  carry  on.  First  Nat.  Bank 
V.  Commonwealth,  143  Ky.  816,  34  L. 
R._  A.,   N.    S.,   54,   137    S.   W.   518. 

"A  national  bank,  or  any  other  cor- 
poration which  congress,  in  the  exer- 
cise of  its  legal  powers,  may  authorize 
to  be  organized  and  operated,  must  be 
allowed  to  pursue  the  business  and 
purpose  of  its  organization,  and  exer- 
cise all  the  powers  necessary  or  in- 
cident  to    such   business,   without    any 
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ferred  upon  national  banks  certain  powers  and  immunities  the  state  can  in 
no  manner  interfere  therewith  except  as  permitted  by  congress.i^     Such 


restraint  by  or  accountability  to  state 
laws."  State  v.  First  Nat.  Bank,  a  S. 
Dak.  568,  51  N.  W.  587. 

"The  state  could  rightfully  pass  no 
law,  police  or  other,  that  would  hin- 
der or  obstruct  the  bank  in  the  prose- 
cution of  the  business  which,  under 
the  act  of  congress,  it  was  authorized 
to  do,  and  its  powers  should  be  liber- 
ally regarded,  in  order  to  avoid  any 
possible  friction  between  the  federal 
and  the  state  governments."  State  v. 
First  Nat.  Bank,  2  S.  Dak.  568,  51  N. 
W.    587. 

The  purpose  of  the  national  bank- 
ing laws  is  to  establish  a  banking  sys- 
tem uniform  throughout  the  United 
States.  No  state  can,  either  through 
its  legislature  of  its  courts,  abridge 
the  power  thus  conferred.  Green  v. 
Bennett  (Tex.  Civ.  App.),  110  S.  W. 
108,   115. 

"The  national  banks  organized  un- 
der the  acts  of  congress  are  subject  to 
state  legislation,  except  where  such 
legislation  is  in  conflict  with  some  act 
of  congress,  or  where  it  tends  to  im- 
pair or  destroy  the  utility  of  such 
banks,  as  agents  or  instrumentalities 
of  the  United  States,  or  interferes  with 
the  purposes  of  their  creation.  This 
doctrine  was  clearly  and  distinctly  an- 
nounced in  First  Nat.  Bank  v.  Ken- 
tucky (U.  S.),  9  Wall.  353,  19  L.  Ed. 
701,  and  that  case  has  been  often  re- 
ferred to  since,  with  approval,  in  this 
court."  Waite  v.  Dowley,  94  U.  S. 
537,  34  L.  Ed.  181;  Western  Union  Tel. 
Co.  V.  Massachusetts,  135  U.  S.  530,  31 
L.   Ed.  790,   8   S.   Ct.  961. 

Since  congress  has  provided  a  sym- 
metrical and  complete  scheme  for  the 
banks  to  be  organized  under  the  pro- 
visions of  the  statute,  it  did  not  intend 
to  leave  the  field  open  for  the  states 
to  attempt  to  promote  the  welfare  and 
stability  of  national  banks  by  direct 
legislation.  If  they  had  such  power 
it  would  have  to  be  exercised  and 
limited  by  their  own  discretion,  and 
confusion  would  necessarily  result 
from  control  possessed  and  exercised 
by  two  independent  authorities.  Eas- 
ton  V.  Iowa,  188  U.  S.  330,  47  L.  Ed. 
453,  33  S.  Ct.  388;  Tiffany  v.  National 
Bank  (U.  S.),  18  Wall.  409,  31  L.  Ed. 
563;  Daggs  V.  Phoenix  Nat.  Bank,  177 
U.   S.  549,  44  h.   Ed.  883,  30  S.  Ct.  732. 

"In  so  far  as  not  repugnant  to  acts 
of  congress,  the  contracts  and  dealings 
of  national  banks  are  left  subject  to 
the   state   la\i' "     D:>vis  v.   Elmira   Sav. 


Bank,  161  U.  3.  275,  40  L.  Ed.  7C0,  16 
S.   Ct.   503. 

National  banks  are  instrumentalities 
of  the  federal  government,  and  as 
such  are  necessarily  under  the  para- 
mount authority  of  the  United  States. 
State  V.  Clement  Nat.  Bank  (Vt.),  78 
Atl.  944. 

"As  an  instrumentality  of  the  fed- 
eral government,  it  is  protected  from 
hostile  legislation  by  the  supremacy 
of  the  federal  constitution.  Independ- 
ently of  specific  prohibitions,  the  state 
has  no  power,  by  taxation  or  other- 
wise, to  retard,  impede,  burden,  or  in 
any  manner  control,  the  operation  of 
constitutional  laws  enacted  to  carry 
into  execution  the  powers  vested  in 
the  general  government."  Hawley  v. 
Hurd,  73  Vt.  133,  47  Atl.  401,  52  L.  R. 
A.  195,  83  Am.  St.-  Rep.  933;  citing  Mc- 
Culloch  V.  Marvland  (U.  S.),  4  Wheat. 
315,  4  L.  Ed.  579. 

Application  of  state  statutes. — As  to 
application  of  state  law  to  criminal 
liability  of  officers,  see  post,  "Evi- 
dence," §  357  (3);  "Receiving  Deposits 
after  Insolvency,"  §  356  (4).  As  to 
application  of  state  statutes  to  con- 
tracts of  national  bank,  see  post,  "In 
Genei-al,"  §  360  (l).  As  to  criminal 
prosecution,  under  the  state  statute, 
for  taking  usury,  see  post,  "What  Law 
Governs — -Application  of  State  Laws," 
•5  270  (1). 

Taxation. — As  to  power  of  states  to 
tax  national  banks,  see  post,  "Taxa- 
tion," §  324  (1). 

13.  Interference  with  powers  by 
state. — Farmers',  etc.,  Nat.  Bank  v. 
Dearing,  91  U.  S.  29,  23  L.  Ed.  196. 

Organized  national  banks  are  "in- 
struments designed  to  be  used  to  aid 
the  goverimient  in  the  administration 
of  an  important  branch  of  the  public 
service.  *  *  *  Being  such  means, 
brought  into  existence  for  this  pur- 
pose and  intended  to  be  so  employed, 
the  slates  can  exercise  no  control  over 
them,  nor  in  any  wise  affect  their  op- 
eration, except  in  so  far  as  congress 
may  see  proper  to  permit.  Farmers', 
etc.,  Nat.  Bank  v.  Dearing,  91  U.  S.  39, 
33  L.  Ed.  196."  Linton  v.  Childs,  105 
Ga.  567,  32  S.  E-  617 

It  is  doubtless  true  that  whatever 
congress  has  authorized  it  to  do  it 
must  be  allowed  to  do  without  inter- 
ference by  the  state.  State  v.  First 
Nat.  Bank,  3  S.  Dak.  568,  51  N.  W.  587. 

A  federal  statute  which  provides  that 
national    banks,    "for   the    purposes    of 
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banks  are  responsible  alone  to  the  national  government,  and  are  as  independ- ' 
ent  of  state  legislation  or  interference  as  the  army,  navy,  mint,  or  judicial 
tribunals  of  the  United  States."  But  there  is  a  well-recognized  limitation 
to  the  protection  which  this  federal  supremacy  secures  to  a  national  bank. 
It  protects  the  bank  only  from  such  legislation  as  tends  to  impair  its  utility 
as  an  instrumentality  of  the  federal  govemment.i^  The  power  to  create 
a  corporation  as  an  appropriate  instrument  for  the  execution  of  a  consti- 
tutional power  vested  in  the  federal  government,  only  carries  with  it  au- 
thority to  confer  upon  that  corporation  such  privileges  or  immunities  from 
state  laws  as  are  necessary  to  enable  it  to  effect  the  legitimate  national 
objects  for  which  it  is  created.^^  It  is  too  Tjroadly  stated  to  say  that  a 
national  bank,  because  created  under  and  by  authority  of  congress,  is  en- 
tirely independent  of  all  police  authority  of  the  state.^'^  It  is  true  that  the 
state  may  not  hinder  such  a  bank  in  the  discharge  of  its  duty,  but  the  line 
which  limits  its  duty  must  also  limit  its  freedom  from  accountability  to 
state  authority.^®  Since  it  may  be  laid  down  as  a  general  proposition  that 
national  banks,  as  federal  agencies,  are  exempted  from  state  legislation 
only  so  far  as  it  may  interfere  with  or  impair  their  efficiency  in  performing 
the  functions  by  which  they  are  designed  to  serve  the  national  govern- 
ment,i9   so   a   statute   which   merely   operates   as  an   incidental   restriction 


all  actions  by  or  against  them,  real, 
personal,  or  mixed,  and  all  suits  in 
equity,  be  deemed  citizens  of  the  states 
in  which  they  are  respectively  located," 
refers  exclusively  to  civil  actions,  and 
the  right  of  the  state  to  punish  a  na- 
tional bank  for  a  violation  of  its  po- 
lice laws  can  not  be  predicated  upon 
it.  State  V.  First  Nat.  Bank,  3  S.  Dak. 
568,   51   N.  W.   587. 

In  Hambright  v.  Cleveland  Nat. 
Bank,  71  Tenn.  (3  Lea)  40,  31  Am.  Rep. 
629,  it  has  been  held:  "That  National 
Banks  or"ganized  under  the  act  are  in- 
struments designated  to  be  used  to  aid 
the  government  in  the  administration 
of  an  important  branch  of  the  public 
service;  and  congress,  which  is  the  sole 
judge  of  the  necessity  for  their  crea- 
tion, having  brought  them  into  exist- 
ence, the  state  can  exercise  no  control 
over  them,  nor  in  anywise  affect  their 
operation,  except  in  so  far  as  it  may 
see  proper  to  permit." 

No  state  can,  either  through  its  Leg- 
islature or  its  courts,  abridge  the  pow- 
ers conferred  by  The  National  Bank- 
ing Act.  Green  v.  Bennett  (Tex.  Civ. 
App.),  110  S.  W.  108. 

"The  state  can  exercise  no  control 
over  a  national  bank,  nor  in  any  wise 
affect  its  operation,  except  as  congress 
may  permit."  Hawley  v.  Hurd,  73  Vt. 
123,  47  Atl.  401,  52  L.  R.  A.  195,  83  Am. 
St.  Rep.  932,  citing  Farmers',  etc.,  Nat. 


Bank  v.  Bearing,  91  U.  S.  29,  23  L.  Ed. 
3  96. 

14.  Responsible  alone  to  federal 
government. — Pittsburg  v.  First  Nat. 
Bank,  55  Pa.  45., 

15.  Recognized  limitation  to  protec- 
tion.—Hawley  V.  Hurd,  72  Vt.  123,  47 
Atl.  401,  53  L.  R.  A.  195,  82  Am.  St. 
Rep.  923,  citing  Waite  v.  Dowley,  94 
U.   S.  527,  24  L.  Ed.  181. 

16.  Power  to  confer  immunity  from 
state  regulations. — First  Nat.  Bank  v. 
Lamb,  50  N.  Y.  95,  10  Am.  Rep.  438; 
Hawley  v.  Hurd,  72  Vt.  122,  47  Atl.  401, 
53  L.  R.  A.  195,  83  Am.  St.  Rep.  922. 

17.  Not  entirely  independent  of 
state  control. — State  v.  First  Nat.  Bank, 
2  S.  Dak.  568,  51  N'.  W.  587. 

18.  Limit  of  immunity. — State  v. 
First  Nat.  Bank,  3  S.  Dak.  568,  51  N. 
W.  587. 

19.  Thomas  v.  Farmers'  Bank,  46 
Md.  43. 

A  construction  of  the  Act  of  congress 
of  1864  (13  Stat.  99),  establishing  na- 
tional banks,  which  would  bring  it  in 
conflict  with  state  laws,  would  render 
it  unconstitufional.  First  Nat.  Bank  v. 
Lamb,  50  N.  Y.  95,  10  Am.  Rep.  438. 

"In  National  Bank  v.  Common- 
wealth (U.  S.),  9  Wall.  353,  19  L.  Ed. 
701,  where  the  question  was  as  to  the 
right  of  the  state  to  tax  shares  of 
stock  of  a  national  bank,  Mr.  Justice 
Miller,  in  speaking  of  the  right  of  the 
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upon  the  business  of  the  latter  bank,  touches  only  the  general  business  re- 
lations of  the  bank,  having  no  appreciable  effect  upon  its  continuance  and 
utility  as  an  agent  of  the  federal  government,  is  within  the  power  of  a 
state  20 

Matters  within  State  Control.^i — It  seems  manifest  that  a  national 
bank  must  be  subject,  in  a  great  many  respects,  to  the  general  laws  of  the 
state.  They  are  subject  to  the  control  of  the  state  in  which  they  are  situ- 
ated, as  regards  the  construction  of  contracts,  the  transfer  of  property,  the 
creation  of  debts,  and  liability  to  suit.^^     A  state  law  requiring  cashiers 


state  to  legislature  over  and  control 
the  instrumentalities  of  the  federal 
government,  and  of  the  limits  of  such 
right,  says:  'That  limitation  is  that 
the  agencies  of  the  federal  govern- 
ment are  only  exempted  from  state 
legislation  so  far  as  that  legislation 
may  interfere  with  or  impair  their  ef- 
ficiency in  performing  the  functions 
by  which  they  are  designed  to  serve 
that  government.  *  *  *  It  is  only  when 
the  state  law  incapacitates  the  banks 
from  discharging  their  duties  to  the 
government  that  it  becomes  imconsti- 
tutional.' "  State  v.  First  Nat.  Bank, 
2  S.  Dak.  568,  51  N.  W.  587. 

The  rule  that  a  state  can  exercise  no 
control  over  a  national  bank,  or  in  any 
manner  aflfect  its  operation  except  as 
congress  may  permit,  excepts  the  bank 
only  from  such  legislation  as  tends  to 
impair  its  utility  as  an  instrumentality 
of  the  federal  government.  State  v. 
Clement  Nat.   Bank   (Vt.),  78  Atl.  944. 

20.  Statute  merely  incidentally  af- 
fecting business  relations. — Hawley  v. 
Hurd,  73  Vt.  133,  47  Atl.  401,  53  L.  R. 
A.  195,  83  Am.  St.  Rep.  923. 

V.  S.,  §  1306,  providing  that  negoti- 
able paper  may  be  attached  before  no- 
tice of  transfer,  and  that  paper  ac- 
tually transferred  to  a  bank  within 
the  state  before  due  is  not  subject  to 
attachment,  merely  enables  banks 
within  the  state  to  discount  with  safety 
paper  a  bank  without  the  state  could 
not  discount  without  risk,  and  is  not 
unconstitutional,  as  it  does  not  affect 
the  continuance  and  utility  of  federal 
banks  as  agents  of  the  government. 
Hawley  v.  Hurd,  73  Vt.  123,  47  Atl. 
401,  53  L.  R.  A.  195,  83  Am.  St.  Rep. 
932. 

21.  Subject  to  general  law  of  state. — 
Steadman  v.  Redfield,  67  Tenn.  (8 
Baxt.)  337;  National  Bank  v.  Common- 
wealth (U.  S.),  9  Wall.  353,  19  L.  Ed. 
701. 

22.  Contracts  governed,  etc. — Stead- 
man    V.    Redfield,    67    Tenn.    (8    Baxt.) 
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337;  National  Bank  v.  Commonwealth 
(U.  S.),  9  Wall.  353,  19  L.  Ed.  701; 
Merchants'  Nat.  Bank  v.  Ford,  134  Ky. 
403,  30  Ky.  L.  Rep.  558,  99  S.  W.  360. 

Ky.  St.  1903,  §  483,  placing  notes 
payable  and  negotiable  at  banks  or- 
ganized in  the  state  under  the  state  or 
federal  laws,  and  indorsed  to,  or  dis- 
counted by,  any  such  bank  on  the 
same  footing  as  foreign  bills  of  ex- 
change, violates  no  rights  secured  to 
national  banks  by  acts  of  congress, 
such  banks  being  subject  to  the  con- 
trol of  the  state  in  which  they  are  sit- 
uated, as  regards  the  construction  of 
contracts,  the  transfer  of  property,  or 
creation  of  debts  and  liability  to  suit. 
Merchants'  Nat.  Bank  v.  Ford,  134  Ky. 
403,  30  Ky.  L.  Rep.  558,  99  S.  W.  360. 

"Where  a  particular  contract  is 
made  by  a  national  bank  which  from 
its  nature  gives  rise  at  the  time  of  the 
contract  to  a  claim  on  a  specific  fund, 
such  claim,  if  not  violative  of  the  act 
of  congress,  will  be  allowed."  Davis 
V.  Elmira  Sav.  Bank,  161  U.  S.  375,  40 
L.   Ed.  700,   16   S.   Ct.   503. 

"The  claim  that  the  security  vested 
in  the  bank  bj'  the  conveyance  of  the 
land  is  taken  away  from  it  in  violation 
of  the  United  Slates  law,  because,  un- 
der the  Massachusetts  law,  a  contract 
by  a  debtor  giving  a  fraudulent  pref- 
erence to  one  creditor  over  another,  is 
voidable  and  not  void,  is  without  merit. 
This  contention  concedes  that  if  the 
state  law  rendered  the  transaction  void 
there  would  be  a  valid  exercise  of 
state  authority.  But  the  power  to  do 
the  greater  necessarily  carries  with  it 
the  right  to  do  the  lesser.  Nor  is  there 
anything  in  the  opinion  of  this  court 
in  Davis  v.  Elmira  Savings  Bank,  su- 
pra, which  supports  the  argument  of 
the  plaintiff  in  error.  There,  the  con- 
flict between  the  state  and  the  federal 
law  was  found  to  be  express  and  irrec- 
oncilable, bringing  that  case,  therefore, 
under  the  exception  to  the  general 
rule.     The    opinion    carefully    confined 
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of  national  banks  to  transmit  to  the  clerks  of  the  several  towns  in  which 
any  stockholders  of  national  banks  should  reside  a  list  of  the  names  of 
such  stockholders,  does  not  conflict  with  the  law  of  congress,  so  far  as  it 
relates  to  national  bank  shares  owned  by  residents  of  the  state.^^  The 
state  legislature  may  authorize  the  sale,  under  execution,  of  national  bank 
stock.24 

Matters  beyond  State  Control. — The  state  cannot  limit  or  interfere 
with  the  transferable  quality  of  national  bank  stock.^s  Nor  can  a  state 
control  and  regulate  the  receipt  of  deposits.^s  The  state  is  without  power 
to  enact  special  criminal  statutes  applicable  to.  banks  organized  and  operat- 
ing under  the  laws  of  the  United  States.^^ 


the  ruling  there  made  to  such  a  case, 
so  as  to  render  it  inapplicable  in  a  case 
like  the  one  now  before  it."  McClel- 
lan  V.  Chipman,  164  U.  S.  347,  41  L. 
Ed.  461,  17  S.  Ct.  85. 

"As  regards  the  construction  of 
contracts,  the  acquisition  and  transfer 
of  property,  the  collection  of  debts  and 
the  liability  to  suit,  the  bank  remains 
under  the  control  of  the  state."  Haw- 
ley  V.  Hurd,  73  Vt.  132,  47  Atl.  401,  403, 
53  L.  R.  A.  195,  82  Am.  St.  Rep.  922, 
citing  First  Nat.  Bank  v.  Kentucky,  9 
Wall.  353,  19  L.  Ed.  701. 

A  state  law  which  forbids  a  trans- 
fer of  property,  with  a  view  to  a  pref- 
erence, in  case  of  insolvency,  where 
the  transferee  has  reasonable  cause  to 
believe  that  the  transferrer  is  insolvent 
or  in  contemplation  of  insolvency,  con- 
trols the  contracts  or  dealings  of  a  na- 
tional bank,  where  there  is  no  express 
conflict  between  the  grant  of  power  by 
the  United  States  to  the  bank  to  take 
real  estate  for  previous  debts,  and  the 
provisions  of  the  state  law,  which,  al- 
though allowing  as  a  general  rule  the 
taking  of  real  estate,  as  a  security  for 
an  antecedent  debt,  provides  that  it 
can  not  be  done  under  particular  and 
exceptional  circumstances.  Nor  is 
there  anything  in  the  statutes  of  the 
state  (of  Massachusetts),  here  consid- 
ered, which  in  any  way  impairs  the  ef- 
ficiency of  national  banks  or  frustrates 
the  purposes  for  which  they  were  cre- 
sted. McClellan  v.  Chipman,  164  U. 
S.  347,  41  _L.  Ed.  461,  17  S.  Ct.  85. 

There  is  no  conflict  between  the 
special  power  conferred  by  congress 
upon  national  banks  to  take  real  es- 
tate for  certain  purposes,  and  the  gen- 
eral and  undiscriminating  law  of  the 
state  of  Massachusetts  subjecting  the 
taking  of  real  estate  to  certain  restric- 
tions, in  order  to  prevent  preferences 
in  cases  of  insolvency.  McClellan  v. 
Chipman,  164  U.  S.  347,  41  L.  Ed.  461, 


17  S.  Ct.  85.  See  Davis  v.  Elmira  Sav. 
Bank,  161  U.  S.  375,  40  L.  Ed.  700,  16 
S.  Ct.  503. 

Dealings  in  real  estate. — See  post, 
"Property  and   Conveyances,"  §  359. 

Contracts  and  dealings. — See  post, 
"Contracts  and  Dealings  in  General," 
§  360. 

Suits  by  and  against  bank. — See 
post,  "Actions  by  or  against  National 
Banking  Association,"  §  273. 

23.  Requiring  transmission  of  lists 
of  stockholders. — Newman  v.  Wait,  46 
Vt.  689,  affirmed  in  94  U.  S.  527,  24  L. 
Ed.  181. 

24.  Sale  under  execution  of  stock. — 
Braden's  Estate,  165  Pa.  184,  30  Atl. 
746. 

25.  Transferable  quality  of  stock  not 
subject  to  state  control. — It  is  not 
competent  for  state  legislation  to  limit 
or  interfere  with  the  transferable  qual- 
ity of  national  bank  stock  as  the  same 
is  left  by  the  statutes  of  the  United 
States.  Doty  v.  First  Nat.  Bank,  3  N. 
Dak.  9,  53  N.  W.  77,  17  L.  R.  A.  259. 

26.  Controlling  receipt  of  deposits.^ 
So  far  as  Code  Iowa,  §§  1884,  1885,  at- 
tempts to  prohibit  national  banks  from 
receiving  deposits  when  insolvent,  and 
prescribes  a  punishment  for  a  viola- 
tion of  such  prohibition  by  any  officer 
or  agent  thereof,  it  is  invalid  as  an 
attempt  to  control  and  regulate  the 
business  operations  of  national  banks. 
Judgment,  State  v.  Easton,  113  Iowa 
516,  85  N.  W.  795,  86  Am.  St.  Rep.  389, 
reversed  in  188  U.  S.  220,  47  L.  Ed.  452, 
23  S.  Ct.  288.  See  post,  "RegulatiDn 
and  Supervision  in  General,"  §  235. 

27.  Power  to  punish  crime. — "Un- 
doubtedly a  state  has  the  legitimate 
power  to  define  and  punish  crimes  by 
general  laws  applicable  to  all  persons 
within  its  jurisdiction.  So,  likewise, 
it  may  declare,  by  special  laws,  cer- 
tain acts  to  be  criminal  offenses  when 
committed  by  officers  or  agents  of  its 
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Place  of  Business  and  Filing  Reports. — Banks  created  under  the  na- 
tional banking  act  of  the  United  States  are  not  within  a  state  law  provid- 
ing that  "all  corporations,  except  foreign  insurance  companies,  formed 
under  the  laws  of  this  or  any  other  state,"  shall  at  all  times  have  a  place 
of  business  in  the  state,  and  that  no  corporation  shall  carry  on  any  busi- 
ness in  the  state,  till  it  shall  have  filed  a  statement  giving  the  location  of  its 
officer  and  the  name  of  its  agent.^^ 

Regulation  of  Interest. — The  power  vested  in  congress  to  establish  a 
bank,  and  to  authorize  it  to  lend  money,  includes  the  power  to  fix  the  rate 
of  interest  it  may  take,  and  to  prescribe  the  penalties  for  taking  a  greater.^^ 
Hence  a  state  usury  law  has  no  application  to  a  national  bank.^" 

State  Statute  of  Limitation. — The  provisions  of  a  state  statute  of 
limitations  do  not  apply  to  the  liability  of  directors  of  a  national  bank  for 
violation  of  the  national  banking  law,  created  by  the  federal  law.^^ 

§  233    (3)   Power  of  Comptroller  and  Bank  Examiner. — The  comp 
troller  of  the  currency  has  no  power  to  compromise  or  settle  claims  of  a 
national  bank  against  its  debtors.^^     Whether  or  not  he  may  direct  a  dis- 
continuance has  been  questioned  but  not  decided.^^ 


own  banks  and  institutions.  But  it  is 
without  lawful  power  to  make  such 
special  laws  applicable  to  banks  or- 
ganized and  operating  under  the  laws 
of  the  United  States."  Easton  v. 
Iowa,  188  U.  S.  320,  47  L.  Ed.  452,  23 
S.   Ct.   288. 

But  a  state  can  not  make  it  a  crim- 
inal act  to  receive  a  deposit  while  in- 
solvent. Easton  V.  Iowa,  188  U.  S.  220, 
47  L.  Ed.  452,  23  S.  Ct.  288. 

28.  Place  of  business  and  filing  re- 
ports.— First  Nat.  Bank  v.  Common- 
wealth, 17  Ky.  L.  Rep.  1167,  33  S.  W. 
1105. 

29.  Regulation  of  interest. — First 
Nat.  Bank  v.  Childs,  133  Mass.  248. 

It  is  within  the  constitutional  power 
of  congress  to  fix  the  rate  of  interest 
which  a  national  bank  may  take  upon 
a  loan  of  money  and  to  determine  the 
penalty  to  be  imposed  for  taking  a 
greater  rate,  and  such  power,  when 
exercised  by  congress,  is  exclusive  of 
state  legislation.  Central  Nat.  Bank 
V.  Pratt,  115  Mass.  539,  15  Am.  Rep. 
138;  Davis  v.  Randall,  115  Mass.  547, 
15  Am.  Rep.  146. 

Congress  having  prescribed  the  rate 
of  interest  which  a  national  bank  may 
charge  and  likewise  the  penalty  for 
taking  more  than  the  rate  allowed,  the 
states  are  bound  by  the  limitations 
thus  prescribed  both  as  to  rate  and  the 
penalty.  "  They  can  impose  no  pen- 
alty nor  enforce  any  forfeiture  be3'ond 
that   fixed   by   congress;   nor   can   they 


apply  remedies  other  than  those  given 
by  the  act  declaring  the  forfeiture  or 
the  penalty.  National  Exch.  Bank  v. 
Boylen,  26  W.  Va.  554.  53  Am.  Rep. 
113,  reaffirmed  in  Charleston  Nat. 
Bank  v.  Bradford,  51  W.  Va.  255,  41  S. 
E.  153.  See  post,  "What  Law  Governs 
— Application  of  State  Laws,"  § 
270  (i). 

30.  State  laws  against  usury. — 
The  penalty  imposed  by  §  5198,  Rev. 
Stat.,  of  the  United  States  upon  na- 
tional banks  for  charging  usury  is 
exclusive;  that  law  of  this  state,  that 
a  waiver  of  homestead  when  part  of 
an  usurious  contract  is  void,  imposes  a 
penalty  for  charging  usury,  and  is, 
therefore,  not  applicable  to  national 
banks.  It  follows  that  a  surety  who 
signs  a  promissory  note  containing  a 
waiver  of  homestead  and  secretly 
tainted  with  usury,  of  which  latter 
fact  he  had  no  knowledge  at  the  time 
of  signing,  is  not  discharged  from  lia- 
bility, when  the  note  is  payable  to  a 
national  bank,  as  his  risk  has  not  been 
increased.  First  Nat.  Bank  v.  McEn- 
tire,  112  Ga.  232,  37  S.  E-  381.  See  post, 
"What  Law  Governs — Application  of 
State  Law,"  §  270  (1). 

31.  State  statute  of  limitation. — 
Welles  V.  Graves,  41  Fed.  459. 

32.  Power  of  comptroller. — Case  v. 
Small,   10   Fed.   722,  4  Woods   78. 

33.  Directing  discontinuance  of  suit. 
—Case  V.  Small,  10  Fed.  722,  4 
Woods  78. 


1786  BANKS   AND  BANKING.  §    236    (la) 

§  233  (4)  National  Bank  Examiner.— A  national  bank  examiner  is 
not  an  officer  or  agent  of  the  bank,  and  has  no  authority,  as  such,  to  act 
for  the  bank,  and  cannot  bind  it  by  any  act  done  in  its  behalf.^^  He  rep- 
resents a  department  of  the  government  which  supervises  and  controls 
the  banks  as  to  whether  in  certain  cases  they  shall  do  business  at  all  or 
not,  but  it  does  none  for  them,  other  than  to  wind  up  their  affairs  for  their 
creditors.  The  examiner  makes  report  to  that  department  to  furnish  a 
basis  for  action  with  reference  to  the  continuance  of  the  banks  in  busi- 


ness 


35 


§  235.  Regulation  and  Supervision  in  General. — The  general  power 
of  the  United  States  government  and  the  state  government  to  control  and 
regulate  national  banks  is  treated  in  a  preceding  section.*^  And  the  super- 
vision, regulation,  and  control  of  national  banking  associations  in  relation 
to  their  various  business  transactions  and  relations,  will  be  found  treated 
under  the  appropriate  sections  throughout  this  charter. 

Reports  Required. — The  federal  laws  require  national  banks  to  make 
reports  at  stated  intervals.  As  to  the  nature  of  the  report  to  be  made, 
what  it  shall  exhibit,  etc.,  reference  must  be  had  to  the  statutes.^'^ 

Right  of  Visitation. — The  states  have  no  rights  of  visitation  over  na- 
tional banks,  except  so  far  as  such  right  may  be  vested  in  their  courts  of 
justice.^* 

§  236.  Organization  and  Corporate  Existence — §  236  (1)  In 
General — §  236  (la)  Power  to  Create. — Congress  alone  has  the  power 
to   create  a   system   of   national  banks,^^   which   it   has   exercised,   not  by 

34.  Bank  examiner. — Witters  v.  Sow-  bank.  It  was  the  intention  that  this 
les,  33  Fed.  763.  statute   should   contain   a  full   code   of 

35.  Duties  and  authority  of  examiner.  provisions  upon  the  subject,  and  that 
— Witters  v.  Sowles,  32  Fed.  763.  no  state  law  or  enactment   should  un- 

36.  General  power  to  control  and  dertake  to  exercise  the  right  of  visita- 
regulate. — See  ante,  "Power  to  Con-  tion  over  a  national  corporation.  Ex- 
trol  and  Regulate,"  §  233.  cept  in  so  far  as  such  corporation  was 

37.  Reports. — See  U.  S.  Rev.  Stat.,  liable  to  control  in  the  courts  of  jus- 
§  5211.  tice,  this  act  was  to  be  the  full  measure 

38.  Visitorial  rights. — The  right  of  of  visitorial  power.  Guthrie  v.  Hark- 
visitation  being  a  public  right,  exist-  ness,  199  U.  S.  148,  50  L.  Ed.  130,  26  S. 
ing  in  the  state  for  the  purpose  of  ex-       Ct.  4. 

amining  into   the   conduct   of  the  cor-  39.     By    congress    alone. — Farmers', 

poration    with    a    view    to    keeping    it  etc.,    Nat.    Bank   v.    Bearing,    91    U.    S. 

within   its   legal  powers,   congress   had  39,   23   L.    Ed.    196;    Casey   v.    Galli,   94 

in  mind   in   passing  §   5341,   Rev.   Stat.  U.    S.    673,   24   L.    Ed.    168,    307;    Legal 

U.     S.     (providing:      "No     association  Tender    Cases,    110    U.    S.    421,    28    L. 

shall  be  subject  to  any  visitorial  pow-  Ed.  204,  4  S.  Ct.  132;   Easton  v.  Iowa, 

ers   other  than  such  as  are  authorized  188    U.    S.    320,    47    L,.    Ed.    452,    23    S. 

by    this    Title,    or    are    visited    in    the  Ct.   288. 

courts   of  justice"),   that  in  other  sec-  The  power  of  congress  to  establish 

tions  of  the  law  it  had  made  full  and  national    banks    must   be    regarded    by 

complete    provision    for    investigation  the  judicial  tribunals  as  settled  by  the 

by  the  comptroller  of  the  currency  and  repeated     decisions     of     the    supreme 

examiners  appointed  by  him.  and,   au-  court     of    the     United    States.       First 

thorizing  the  appointment  of  a  receiver,  Nat.   Bank  v.   Garlinghouse,  33   O.   St. 

to  take  possession  of  the  business  with  492,   10  Am.   Rep.   751. 

a  view  to  winding  up  the  affairs  of  the  National  banks  are  created  by  virtue 
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granting  special  charters   but  by  authorizing  the  voluntary   incorporation 
of  associations  under  the  general  national  banking  act.*^ 

§  236  (lb)  Articles  of  Agreement  and  Comptroller's  Certifi- 
cate.— Articles  of  Agreement. — Associations  formed  under  the  act  to 
provide  a  national  currency  are  required  to  enter  into  articles  of  agreement, 
specifying  the  object  of  the  association;  and  the  articles  may  contain  other 
regulations,  not  inconsistent  with  the  act,  which  the  association  may  see 
fit  to  adopt  for  the  conduct  of  their  business  and  affairs.*^ 

Comptroller's  Certificate  of  Organization. — The  federal  law  author- 
izes the  comptroller  to  issue  a  certificate  to  an  association,  lawfully  entitled 
to  commence  business,  that  it  has  complied  with  all  provisions  required  be- 
fore commencing  business  and  that  it  is  authorized  to  commence  business.*^ 

§  236  (Ic)  Corporate  Existence  Necessary  to  Validity  of  Trans- 
actions.— No  business,  except  such  as  is  incidental  and  necessarily  pre- 
liminary to  its  organization,  can  be  transacted  until  it  is  authorized  by  the 
comptroller's  certificate  to  begin  business;*-'  and  the  taking  of  a  lease  upon 


of  the  banking  laws  of  the  United 
States.  Brooks  v.  State  (Tex.  Civ. 
App.),    58    S.    W.    1032,    1034. 

A  national  banking  corporation  in- 
corporated under  and  by  virtue  of 
the  national  banking  laws  has  suffi- 
ciently complied  with  the  statutory  re- 
quirements and  is  duly  incorporated. 
Gill  V.  First  Nat.  Bank  (Tex.  Civ. 
App.),    47    S.    W.    751. 

"The  act  of  congress  prescribes  the 
condition  upon  which  national  banks 
shall  be  created;  the  powers  they  shall 
possess;  and  the  consequences  of  their 
failure  to  meet  their  obligations.  All 
persons  dealing  with  these  institu- 
tions only  acquire  and  enforce  rights 
against  them  under  the  limitations 
there  designated."  First  Nat.  Bank  v. 
Colby  (U.  S.),  31  Wall.  609,  612,  23 
L.  Ed.  687.  See  Cook  County  Nat. 
Bank  v.  United  States,  107  U.  S.  445, 
37   L.   Ed.   537,   2   S.   Ct.   561. 

"Congress  has  the  power  to  incor- 
porate national  banks,  with  the  ca- 
pacity, for  their  own  profit  as  well  as 
for  the  use  of  the  government  in  its 
money  transactions,  of  issuing  bills 
which  under  ordinary  circumstances 
pass  from  hand  to  hand  as  money  at 
their  nominal  value,  and  which,  when 
so  current,  the  law  has  always  recog- 
nized as  a  good  tender  in  payment 
of  money  debts,  unless  specifically  ob- 
jected to  at  the  time  of  the  tender. 
Bank  v.  Bank  (U.  S.),  10  Wheat. 
333,  347,  6  L.  Ed.  334;  Ward  v. 
Smith  (U.  S.),  7  Wall.  447,  19  L. 
Ed.    307.     The   power    of    congress    to 


charter  a  bank  is  maintained  in  Mc- 
Culloch  V.  Maryland  (U.  S.),  4  Wheat. 
315,  4  L.  Ed.  579,  and  in  Osborn  v. 
United  States  Bank  (U.  S.),  9  Wheat. 
738,  6  L.  Ed.  204,  chiefly  upon  the 
ground  that  it  was  an  appropriate 
means  for  carrying  on  the  money 
transactions  of  the  government."  Legal 
Tender  Cases,  110  U.  S.  421,  445,  28 
L.    Ed.   204,   4   S.    Ct.   123. 

"National  banks  were  first  created 
by  the  Act  of  1863.  12  Stat.  665." 
Third  Nat.  Bank  v.  Buffalo  German 
Ins.  Co.,  193  U.  S.  581,  48  L.  Ed.  801, 
24    S.    Ct.    524. 

41.  Under  general  laws. — McCor- 
mick  V.  Market  Bank,  165  U.  S.  538, 
41   L.    Ed.   817,   17   S.    Ct.   433. 

42.  Articles  of  agreement  necessary. 
— Case  V.  Citizens'  Bank,  100  U.  S. 
446,  25  L.  Ed.  695;  Van  Allen  v.  As- 
sessors (U.  S.),  3  Wall.  573,  18  L.  Ed. 
239. 

The  certificate  shall  specify,  among 
other  things,  the  amount  of  its  capital 
stock,  and  the  number  of  shares  into 
which  the  same  shall  be  divided,  the 
names  and  places  of  residence  of  the 
shareholders,  and  the  number  of 
shares  held  by  each.  Van  Allen  v. 
Assessors  (U.  S.),  3  Wall.  573,  18  L. 
Ed.   229. 

43.  Comptroller's  certificate  of  or- 
ganization.— See  post,  "Certificate  of 
Comptroller,"  §  336   (2b). 

_  44.  Certificate  essential  to  transac- 
tion of  business. — "While  by  the  ear- 
lier   provisions    of    §    5136,    Rev.    Stat., 
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a  banking  building  is  within  the  prohibition.*^     And  whether  such  certifi- 


the  association,  upon  filing  its  articles 
of  association  and  its  organization 
certificate  with  the  comptroller  of  the 
currency,  becomes  'as  from  the  date 
of  the  execution  of  the  organization 
certificate,'  and  'for  the  period  of 
twenty  years  from  its  organization,'  a 
body  corporate,  with  the  usual  powers 
of  a  banking  corporation,  yet,  by  the 
last  clause  of  that  section,  congress 
has  enacted  that  'no  such  association 
shall  transact  any  business,  except 
such  as  is  incidental  and  necessarily- 
preliminary  to  its  organization,  until 
it  has  been  authorized  by  the  comp- 
troller of  the  currency  to  commence 
the  business  of  banking.'  "  McCor- 
mick  V.  Market  Bank,  165  U.  S.  538, 
41  L.  Ed.  817,  17  S.  Ct.  433,  reaffirnica 
in  McCreery  Realty  Corp.  v.  Equi- 
table Nat.  Bank,  203  U.  S.  584,  51  L. 
Ed.   328. 

"By  subsequent  section  of  the  Na- 
tional Bank  Act,  the  comptroller  is  re- 
quired to  make  a  careful  examination 
into  the  condition  of  the  association; 
and,  taking  into  consideration  a  full 
statement  upon  the  oaths  of  the  presi- 
dent and  cashier,  and  of  a  majority  of 
the  directors,  and  any  other  facts 
which  may  come  to  his  knowledge,  by 
means  of  a  special  commission  of  in- 
quiry, or  otherwise,  to  ascertain  and 
determine  that  at  least  fifty  per  cent, 
of  the  capital  stock  has  been  duly  paid 
in,  and  that  the  association  has  in  all 
other  respects  complied  with  the  pro- 
visions of  the  National  Bank  Act,  re- 
quired to  be  complied  with  before 
commencing  the  business  of  banking; 
and  thereupon,  and  not  before,  to  make 
and  to  give  to  the  association  a  certifi- 
cate, under  his  hand  and  official  seal, 
that  the  association  has  complied  with 
all  those  provisions,  and  is  authorized 
to  commence  the  business  of  banking. 
Rev.  Stat.,  §§  5168,  5169.  The  comp- 
troller, as  this  court  has  said,  is 
'clothed  with  jurisdiction  to  decide  as 
to  the  completeness  of  the  organiza- 
tion.' Casey  v.  Galli,  94  U.  S.  673,  24 
L.    Ed.    168,    307;    Bushnell    v.    Leland, 

164  U.  S.  684,  41  L.  Ed.  598,  17  S.  Ct. 
309."      McCormick    v.     Market     Bank, 

165  U.  S.  538,  41  L.  Ed.  817,  17  S.  Ct. 
433,  reaffirmed  in  McCreery  Realty 
Corp.  V.  Equitable  Nat.  Bank,  303  U. 
S.   584,   51  L.   Ed.  338. 

"Until  the  association  has  been  au- 
thorized by  the  comptroller  to  com- 
mence the  business  of  banking  § 
5136  peremptorily  forbids  the  corpora- 
tion  to    'transact   any   business'   what- 


ever, whether  appertaining  or  not  to 
the  business  of  banking,  except  such 
as  is  incidental  and  necessarily  pre- 
liminary to  its  organization.'  The  only 
business  which  it  is  permitted  to  trans- 
act is  'such  as  is  incidental  and  neces- 
sarily preliminary,'  not  to  carrying  on, 
or  even  to  commencing,  the  business 
of  banking,  but  'to  its  organization,' 
that  it  to  say,  such  as  is  requisite  to 
complete  its  organization  as  a  corpo- 
ration, vvhich  might  doubtless  include 
electing  directors  and  officers,  receiv- 
ing subscriptions  and  payments  for 
shares,  procuring  a  corporate  seal,  and 
a  book  for  recording  its  proceedings, 
temporarily  hiring  a  room,  and  con- 
tracting any  small  debts  incidental  to 
the  completion  of  its  organization." 
McCormick  v.  Market  Bank,  165  U.  S. 
538,  41  L.  Ed.  817,  17  S.  Ct.  433,  re- 
affirmed in  McCreery  Realty  Corp.  v. 
Equitable  Nat.  Bank,  203  U.  S.  584, 
51  L.   Ed.  338. 

Effect  of  transactions  before  organi- 
zation.— Under  Rev.  St.,  §  5136,  pro- 
viding that  no  banking  association 
shall  transact  any  business  except 
such  as  is  incidental  and  necessarily 
preliminary  to  its  organization,  until 
it  has  been  authorized  by  the  comp- 
troller of  the  currency  to  commence 
the  business  of  banking,  an  arrange- 
ment made  by  the  officers  of  a  bank 
before  the  date  of  its  certificate  of  au- 
thorization, providing  for  the  cashing 
by  another  bank  of  checks  drawn  upon 
it,  is  invalid.  Armstrong  v.  Second 
Nat.   Bank,  38  Fed.  883. 

45.  Taking  of  lease  within  prohibi- 
tion.— "To  take  a  lease  is  certainly  to 
'transact  business,'  within  the  mean- 
ing of  the  statute;  and  a  lease  for  a 
term  of  years,  at  a  large  rent,  of  offices 
to  be  occupied  by  the  bank  'as  a  bank- 
ing office,  and  for  no  other  purpose,' 
however  necessary  it  might  be  for  the 
transacting,  or  even  for  the  commenc- 
ing, of  banking  business  by  a  corpo- 
ration whose  organization  had  been 
completed,  and  which  had  been  law- 
fully authorized  to  commence  the  busi- 
ness of  banking,  is  in  no  sense  in- 
cidental or  necessarily  preliminary  to 
the  organization  of  the  corporation." 
McCormick  v.  Market  Bank,  165  U.  S. 
538,  41  L.  Ed.  817,  17  S.  Ct.  433,  re- 
affirmed in  McCreery  Realty  Corp.  v. 
Equitable  Nat.  Bank,  303  U.  S.  584, 
51   L.   Ed.   338. 

"The  provision  of  §  5190,  that  'the 
usual  business  of  each  national  bank- 
ing association   shall  be   transacted   at 


§  236  (2a) 


NATIONAI,  BANKS. 


1789 


cate  has  issued,  or  not,  is  a  matter  of  public  record,  of  which  every  one  is 
presumed  to  have  notice.**" 

§  236  (Id)  Time  Limit. — National  banks  continue  for  twenty  years, 
unless  sooner  dissolved,  or  their  franchises  forfeited.*^ 

§  236   (le)   Corporate  Existence  Continued  after  Time  Limit. — A 

national  bank,  after  expiration  of  the  time  limit  of  its  charter,  continues  to 
exist  as  a  person  in  law,  capable  of  suing  and  being  sued,  until  its  affairs  are 
completely  settled.*® 

Comptroller's  Certificate  Extending  Corporate  Existence. — Where 
a  national  bank  continues  its  existence  and  performs  the  functions  of  such 
an  association  after  the  expiration  of  its  original  corporate  existence  for  a 
long  period  of  time,  it  will  be  presumed  to  have  accepted  the  benefit  of  a 
certificate  executed  by  the  comptroller  of  a  currency  extending  its  corporate 
existence.*  8 

§  236  (2)  Evidence  of  Corporate  Existence— §  236  (2a)  In 
General. — It  seems  that  the  corporate  existence  of  a  national  bank  must 


an  office  or  banking  house  located  in 
the  place  specified  in  its  organization 
certificate,'  refers  to  its  'usual  busi- 
ness,' after  obtaining  the  certificate 
from  the  comptroller;  and  to  'the 
place,'  that  is,  the  city  or  town,  in 
which,  after  it  has  been  authorized  by 
the  comptroller's  certificate  to  com- 
mence its  business  of  banking,  its  'of- 
fice or  banking  house'  is  located." 
McCormick  v.  Market  Bank,  165  U.  S. 
538,  41  L.  Ed.  817,  17  S.  Ct.  43,^,  reaf- 
firmed in  McCreery  Realty  Corp.  v. 
Equitable  Nat.  Bank,  303  U.  S.  584,  51 
L.  Ed.  328. 

46.  As  matter  of  record. — "The  re- 
sult of  the  comptroller's  examination, 
and  his  certificate  of  that  result,  and 
of  the  authority  thereupon  granted 
the  corporation  to  commence  the  busi- 
ness of  banking,  of  course  appear  on 
the  records  of  his  office,  as  do  the  ar- 
ticles of  association  and  the  organi- 
zation certificate  previously  trans- 
mitted to  him.  Every  one  dealing 
with  the  corporation  is  bound  to  take 
notice  of  the  facts  thus  appearing  on 
a  public  record,  upon  which,  by  the 
very  terms  of  the  National  Bank  Act, 
depend  the  right  of  the  association  to 
exist  as  a  corporation,  and  its  capacity 
to  transact  business."  McCormick  v. 
Market  Bank,  165  U.  S.  538,  41  L.  Ed. 
817,  17  S.  Ct.  433,  reaffirmed  in  Mc- 
Creery Realty  Corp.  v.  Equitable  Nat. 
Bank,   203   U.   S.   584,   51   L.   Ed.   328. 

"The  comptroller's  examination  and 
certificate  are  required,  not  only  for 
the  security  of  those  dealing  with  the 


bank,  but  also  for  the  protection  of 
the  stockholders,  for,  without  them, 
stockholders  who  had  paid  in  the 
amount  of  their  subscriptions  might 
find  themselves  held  liable  for  debts 
contracted  by  the  corporation,  with- 
out its  having  obtained  the  payments 
due  from  other  stockholders,  and  oth- 
erwise complied  with  the  requirements 
of  the  act."  McCormick  v.  Market 
Bank,  165  U.  S.  538,  41  L.  Ed.  817, 
17  S.  Ct.  433,  reaffirmed  in  McCreery 
Realty  Corp.  v.  Equitable  Nat  Bank, 
203   U.   S.   584,   51   E.   Ed.   338. 

47.  Duration. — "Associations  for  bank- 
ing, formed  pursuant  to  the  act  to 
provide  a  national  currency,  and  duly 
authorized  by  the  comptroller  of  the 
currency  to  commence  the  business  of 
banking,  become  bodies  corporate  and 
have  a  succession  for  the  period  of 
twenty  years  from  their  organization, 
unless  sooner  dissolved  according  to 
the  provisions  of  their  articles  of  as- 
sociation, or  by  the  act  of  the  share- 
holders owning  two-thirds  of  the  stock, 
or  unless  the  franchise  shall  be  for- 
feited by  a  violation  of  the  act  under 
which  the  association  was  formed." 
First  Nat.  Bank  v.  National  Pahquio- 
que  Bank  (U.  S.),  14  Wall.  383,  20  L. 
Ed.   840. 

48.  Corporate  existence. — Farmers' 
Nat,  Bank  v.  Backus,  74  Minn.  264,  77 
N.  W.  143. 

49.  Effect  of  comptroller's  certificate 
extending  corporate  existence. — Clem- 
ent V.  United  States,  79  C.  C.  A.  343, 
149   Fed.   305. 
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be  proved  unless  the  statute  has  dispensed  with  such  proof.'"  But  it  is 
held  that  it  will  be  assumed  that  a  bank  entitling  itself  a  "national  bank" 
was  duly  organized  as  such.^^  The  act  of  congress,  prescribing  a  mode  of 
proving  the  organization  of  national  banks,  is  not  in  derogation  of  any  state 
law.52 

United  States  Bank. — In  a  suit  by  a  United  States  bank,  an  exemplifi- 
cation of  the  charter  must  be  produced  to  prove  the  corporation.'^ 

§  236  (2b)  Certificate  of  Comptroller— §  236  (2ba)  In  Gen- 
eral.— The  federal  law  authorizes  the  comptroller  to  issue  a  certificate  to 
an  association  lawfully  entitled  to  commence  business,  that  it  has  -com- 
plied with  all  provisions  required  before  commencing  business,  and  that  it 
is  authorized  to  commence  business,  and  such  certificate  is  conclusive  evi- 
dence of  the  incorporation  of  the  association  to  which  it  is  issued.^*  Such 
certificate  sustains  an  inference  that  the  bank  was  duly  organized,  in  the 
absence  of  proof  that  the  certificate  referred  to  another  bank  by  the  same 
name  and  at  the  same  place.''     A  certificate  given  by  one  as  "acting"  comp- 


50.  In  absence  of  statutory  provision 
covering  question. — Before  Code  Civ. 
Proc,  §  1776,  took  effect,  a  national 
bank  was  not  within  2  Rev.  St.  458, 
§  3  (Amend.  1864,  c.  422),  dispensing 
with  proof  of  corporate  existence  un- 
less denied  in  the  answer.  New  York 
Exch.  Bank  v.  Jones  (N.  Y.),  9  Daly 
348. 

51.  Organization  assumed. — Slaugh- 
ter V.  First  Nat.  Bank,  109  Ala.  157, 
19    So.    430. 

52.  Act  of  congress  prescribing  mode 
of  proof. — First  Nat.  Bank  v.  Randall, 
1  Tex.  App.  Civ.  Cases,  §  971. 

53.  United  States  Bank — Exemplifi- 
cation of  charter. — United  States  Bank 
V.   Stearns    (N.   Y.),   15   Wend.   314, 

54.  Comptroller's  certificate  —  In 
general. — Citizens'  Nat.  Bank  v.  Great 
Western  Elevator  Co.,  13  S.  Dak.  1, 
82  N.  W.  186;  Casey  v.  Galli,  94  U.  S. 
673,  34  L.  Ed.  168,  307;  Clement  v. 
United  States,  79  C.  C.  A.  243,  149 
Fed.  305.    ' 

A  certificate  given  under  date  of 
May  14,  1877,  by  the  deputy  comptrol- 
ler of  the  currency,  as  "acting"  comp- 
troller of  the  currency,  meets  the  re- 
quirements of  the  statute,  requiring  a 
certificate  that  the  provisions  of  the 
statute  relating  to  such  associations 
had  been  complied  with,  and  that  it 
was  authorized  to  commence  the  busi- 
ness of  banking.  This  point  was  not 
specifically  made  in  the  court  below, 
but  there  is  nothing  of  substance  in  it, 
even  if  it  could  properly  be  raised  in 
this  collateral  proceeding.  Keyser  v. 
Hitz,  133  U.  S.  138,  33  L.  Ed.  531,  10 
S.  Ct.  290. 


This  court  takes  judicial  notice  of 
the  fact  that  he  was,  at  the  date  of  his 
certificate,  deputy  comptroller  of  the 
currency.  And  it  will  be  assumed  that, 
at  the  date  of  his  certificate,  he  was 
authorized  to  exercise  the  powers  and 
discharge  the  duties  of  the  comptrol- 
ler, and  was  therefore,  at  the  time, 
acting  comptroller.  Keyser  v.  Hitz,  133 
U.    S.   138,   33   L.   Ed.   531,   10   S.   Ct.  290. 

The  certificate  of  organization  of  a 
national  bank,  issued  by  the  comp- 
troller of  the  currency,  is  competent 
evidence  of  the  incorporation  of  the 
bank.  National  Bank  v.  Galland,  14 
Wash.    502,    45    Pac.    35. 

Plea  of  nul  tiel  corporation. — In  a 
suit  by  a  national  bank,  as  indorsee, 
upon  a  note,  under  the  issue  upon  a 
plea  of  nul  tiel  corporation,  the  certifi- 
cate of  the  comptroller  of  the  cur- 
rency, issued  under  Rev.  St.  U.  S.,  § 
5169,  that  such  association  had  com- 
plied with  the  law,  etc.,  was  admissible 
in  evidence.  Mix  v.  National  Bank,  91 
111.  30,  33  Am.  Rep.  44. 

In  prosecution  of  officer  for  violat- 
ing banking  act.— The  denial  of  an  ap- 
plication by  accused  for  a  continuance 
will  not  be  reviewed  on  a  writ  of  er- 
ror, in  the  absence  of  a  showing  that 
the  trial  court's  discretion  was  abused. 
Clement  v.  United  States,  79  C.  C.  A. 
243,  149  Fed.  305. 

55.  As  warranting  inference  of  or- 
ganization.— A  comptroller's  certificate 
of  the  due  organization  of  "the  Wash- 
ington County  National  Bank  of 
Greenwich,  in  the  county  of  Washing- 
ton and  state  of  New  York"— held, 
m  the  absence  of  proof  that  there  was 
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troUer  is  efficacious  for  the  same  purpose.^® 

Certificate  with  Other  Evidence. — A  copy  of  the  certificate  of  the  or- 
ganization of  a  national  bank,  certified  by  the  comptroller  of  the  currency, 
as  required  by  the  national  banking  act  of  congress,  and  the  certificate  of 
the  comptroller  authorizing  it  to  commence  business,  together  with  other 
facts,^''  such  as  the  testimony  of  a  bookkeeper  of  another  bank  that  such 
bank  had  done  a  regular  banking  business  tending  to  show  that  it  had 
acted  as  a  corporation  under  the  certificate  is  sufficient  to  show  that  such 
bank  is  a  de  facto  banking  corporation. ^^  A  copy  of  |he  organization  and 
certificate  of  a  national  bank,  duly  certified  by  the  comptroller  of  currency 
of  the  United  States,  and  authenticated  by  his  official  seal,  and  the  deposi- 
tion of  the  cashier  of  said  bank,  is  sufficient  evidence  of  its  corporate  exist- 
ence.s® 

Reorganization  of  State  Bank  as  National  Bank. — No  authority 
other  than  that  conferred  by  congress  is  required  to  enable  a  bank  existing 
under  a  special  or  a  general  state  law  to  become  a  national  banking  asso- 
ciation. The  certificate  of  the  comptroller  is  conclusive  as  to  the  complete- 
ness of  the  organization  under  the  act  of  congress  in  a  suit  against  a  stock- 
holder to  enforce  his  liability,  or  a  party  upon  his  contract  with  the  bank.'^" 

Savings  Bank  Converted  to  National  Bank. — The  certificate  of  the 
comptroller  of  the  currency  is  conclusive  as  to  the  regularity  of  the  proceed- 
ings by  which  a  savings  bank  has  been  converted  into  a  national  bank.^i 

§  236  (2bb)  Admissibility  of  Certificate.— It  is  no  objection  to  the 
admission  in  evidence  of  the  certificate  of  the  organization  of  a  national 
bank  that  the  notary  before  whom  it  was  acknowledged  appears  to  be  one 
of  the  shareholders  of  the  bank.  The  comptroller's  certificate  of  compli- 
ance with  the  act  of  congress  removes  any  objection  which  might  other- 
wise have  been  made  to  the  evidence  on  which  he  acted.^^ 

any     other     bank     at     Greenwich     so  was  authorized  at  the  date  of  the  cer- 

named,    to    warrant    an    inference    that  titicate  to  act  for  the  comptroller.  Key- 

the  plaintiff  bank  was  duly  organized,  ser  v.   Hitz,   133   U.   S.   138,   33   L.   Ed. 

although  describing  itself  in  its  decla-  531,  10  S.  Ct.  290,   cited  in  Clement  v. 

ration      as     "the     Washington     County  United    States,    Y9    C.    C.    A.    243,    149 

National   Bank,  a  corporation  duly  es-  Fed.  305,  on  this  point, 

tablished   by   law,   and   doing   business  57.     Certificate  or  copy  thereof  with 

in      Greenwich,"      etc.        Washington  other  evidence. — Merchants,  etc.,  Bank 

County   Nat.    Bank   v.   Lee,   112   Mass.  v.  Cardoza,  35  N.  Y.  Super.  Ct.  162. 

531.  58.  Merchants'  Nat.  Bank  v.  Glendon 

56.  Certificate  by  "acting"  comptrol-  Co.,    120    Mass.    97. 

ler. — It  is  no  objection  to  a  certificate  59.  Evidence  of  corporate  existence. 

issuing   from    the   office   of   the   comp-  — Hanover    Nat.    Bank  v.   Johnson,   90 

troller  of  the  currency,  and  under  the  Ala.  549,  8  So.  42. 

seal  of  that  office,  that  it  was  given  by  60.    Reorganization   of   state   bank. — 

L.    as    "acting"    comptroller,    and    that  Casey    v.    Galli,    94    U.    S.    673,    24    L. 

such   office   was   unknown   to   the   law,  Ed.   168,   307. 

as    a    deputy    comptroller    is    provided  61.    Conversion     of    savings    bank. — 

for  by   Rev.   St.   U.   S.,   §§   178,   337,   to  Keyser  v.   Hitz,   2   Mackey   (13   D.   C.) 

act  during  the   absence  or  inability  of  473. 

the    comptroller,    and    the    court    will  62.    Admissibility      of      certificate. — 

take  judicial  notice  that  L.  was  deputy  Thatcher     v.     West    River    Bank,    19 

comptroller,  and  will  presume  that  he  Mich.  196. 
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Authority  of  Certificate. — When  the  seal  of  the  compti  oiler  is  hn- 
pressed  upon  a  certificate,  the  court  will  take  judicial  notice  of  its  authen- 
ticity. It  is  in  daily  use  authenticating  many  of  the  most  important  financial 
transactions  of  the  executive  department  of  the  government.*^  And  where 
the  association  does  a  banking  business,  in  pursuance  to  the  certificate,  under 
the  super^^ision  of  the  comptroller,  it  adds  to  and  affords  full  recognition 
to  the  authenticity  of  the  certificate.** 

Necessity  for  Physical  Acceptance  by  Bank  of  Certificate. — An 
objection  to  the  introduction  of  the  certificate  because  it  is  not  shown  to 
have  been  physically  accepted  or  received  by  the  bank  will  not  be  sustained, 
where  the  bank  continued  its  existence,  performing  the  functions  of  a 
national  bank,  after  the  expiration  of  its  original  corporate  existence.  It 
will  be  presumed  to  have  accepted  the  benefit  conferred  by  the  certificate 
in  its  favor,  and  to  have  acted  under  the  authority  of  the  only  instrument 
which  entitled  it  to  act  at  all.*° 

§  236  (2c)  Parol  Evidence  as  to  Engaging  in  General  Bank 
Business. — In  an  action  by  a  national  bank  plaintiff  may  prove  that  it  is  a 
corporation  de  facto  by  parol  evidence,  that  it  is  carrying  on  a  general  bank- 
ing business  as  a  national  bank  authorized  by  the  general  laws  of  the  United 
States,  under  the  name  by  which  it  has  sued ;  the  court  taking  judicial  notice 
of  such  laws.^* 

§  236  (3)  Estoppel  to  Deny  Corporate  Existence.— In  a  suit  by  a 
receiver  to  enforce  the  liability  of  the  stockholders  of  a  national  bank,  the 
stockholder  is  estopped  from  denying  the  existence  or  the  validity  of  the 
corporation.*'^  In  an  action  by  a  national  bank  on  a  draft  discounted  for 
defendant,  the  latter  may  deny  plaintiff's  existence  as  a  corporation.* » 

§  236  (4)  Collateral  Impeachment  of  Organization.— The  organi- 
zation of  a  national  bank  cannot  be  impeached  collaterally,  but  its  dissolu- 
tion must  be  enforced  according  to  the  national  banking  law.'^^ 

§  237.  Reorganization  of  State  Banks  as  National  Banks.— No 

authority  other  than  that  conferred  by  congress  is  required  to  enable  a  bank 

63.  Authenticity  of  certificate.—  67.  Estoppel  to  deny  corporate  ex- 
Clement  V.  United  States,  79  C.  C.  A.  istence.— Casey  v  Galli  94  U  S  673 
243,  149  Fed.  305,  citing  Pierce  v.  Ind-  24  L.  Ed.  168  307  '  •  ■  . 
seth,   106   U    S.   546,   27   L.    Ed.   254,   1  A    shareholder    in    a    national    bank, 

'^  i^'  analogous  case.  when    called   upon    to    respond    to    his 

64.  Other  acts  adding  to  authenticity.  liability  as  such,  can  not  question  the 
^Clement  v.  United  States,  79  C.  C.  legal  existence  of  the  bank.  Kevser 
A.  243    149  Fed.  305.  v.   Hitz,  2  Mackey   (13   D    C  )   473 

65.  Necessity  for  physical  accept-  68.  Right  of  defendant  selling  note 
ance  by  bank  of  certificate.— Clement  to  bank  to  deny  existence.— Bank  v 
V.  United  States,  79   C.   C.  A.  243,  149       Orcutt   (N.  Y.),  48   Barb    256 

^»1-   ?,°^-  ,       -.J                                .       .  ^^-    Collateral    impeachment    of    or- 

66.  Parol  evidence  as  to  engaging  in  gamzation.— Union  Gold  Min  Co  v 
general  bank  business.— Yakima  Nat.  Rocky  Mountain  Nat.  Bank,  1  Colo' 
Bank  v.  Knipe,  6  Wash.  348,  33  Pac.  531.  See  post,  "Forfeiture  of  Fran- 
^34.  chise  and   Dissolution,"   §  384. 
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existing  under  a  special  or  a  general  state  law  to  become  a  national  banking 
association."*'  Any  bank  incorporated  by  special  law,  or  any  banking  insti- 
tution organized  under  a  general  state  law,  may  become  a  national  bank, 
and  this  includes  savings  banks  organized  in  the  District  of  Columbia.'-' 
And  a  new  issue  of  certificates  of  stock  is  not  essential.''' ^ 

Mode  and  Effect  of  Change. — Congress  intended  to  encourage  the  con- 
version of  state  banks  into  national  banks.  To  further  this  intent,  it  pro- 
vided an  easy  mode  of  effecting  the  change  without  materially  interrupting 
the  business  of  the  bank.'^^     fhe  law  provides  that  such  banks  may  become 


70.  Authority  for  reorganization  as 
national  banks. — Casey  v.  Galli,  94  U. 
S.    673,    24    L.    Ed.    168,    307. 

Act  March  3,  1865,  c.  78,  §  14,  13 
Stat.  486,  providing  for  the  conversion 
of  state  banks,  into  national  banks, 
was  carried  into  the  Revised  Statutes 
as  §§  3410,  3411  (U.  S.  Comp.  St.  1901, 
p.  2248).  As  printed  in  those  sections 
they  are  misleading.  They  should  be 
construed  together  as  one  Sentence, 
connected  by  the  conjunction  "and,"  as 
in  the  original  acts.  Merchants'  Nat. 
Bank  v.  "United  States,  101  U.  S.  1,  25 
L.   Ed.   979. 

71.  "What  may  be  reorganized. — The 
privilege  of  becoming  a  national 
banking  association  is  given  by  §  5154, 
Rev.  Stat.,  to  "any  bank  incorporated 
by  special  law,  or  any  banking  insti- 
tution organized  under  a  general  law 
of  any  state."  These  words,  it  is  ar- 
gued, do  not  embrace  savings  banks 
organized  in  the  District  of  Columbia, 
and  only  refer  to  banks  or  banking 
institutions  created  under  the  author- 
ity of  some  state,  either  by  a  special 
or  general  law.  But  all  difficulty  upon 
the  subject  'is  removed  by  the  act  of 
congress,  entitled  "An  act  authorizing 
the  appointment  of  receivers  of  na- 
tional banks,  and  for  other  purposes," 
approved  June  30,  1876,  19  Stat.  63,  c. 
156.  Under  that  act  the  German- 
American  Savings  Bank  was  required 
to  make  to  the  comptroller  of  the 
currency  the  reports  which  by  §§  5211, 
5212,  5213,  Rev.  Stat.,  were  required 
from  national  banking  associations.  It 
also  became  subject  to  all  the  provi- 
sions of  the  Revised  Statutes  and  of 
the  acts  of  congress  relating  to  na- 
tional banking  associations,  so  far  as 
those  provisions  were  applicable  to  a 
savings  banks  organized  in  this  dis- 
trict. It  is  too  clear  for  dispute  that, 
after  the  passage  of  the  Act  of  1876, 
savings  banks  organized  in  this  dis- 
trict under  an  act  of  congress,  and 
having  a  capital  stock  paid  up  in  whole 
or    in    part,    were    entitled    to    become 


national  banking  associations  in  the 
mode,  and  subject  to  the  conditions, 
prescribed  by  §  5154.  Keyser  v.  Hitz, 
133  U.  S.  138,  33  L.  Ed.  531,  10  S.  Ct. 
290. 

Rev.  St.  U.  S.,  §  5154  gives  the  privi- 
lege of  becoming  a  national  banking 
association  to  "any  bank  incorporated 
by  special  law,  or  any  banking  insti- 
tution organized  under  a  general  law 
of  any  state."  Act  Cong.  June  30, 
1876,  provides  that  all  savings  or  other 
banks  organized  in  the  District  of 
Columbia  under  any  act  of  congress, 
which  shall  have  capital  stock  paid  up 
in  whole  or  in  part,  shall  be  subject  to 
all  the  provisions  of  the  Revised  Stat- 
utes, and  to  all  acts  of  congress 
applicable  to  national  banking  associa- 
tions, as  far  as  the  same  may  be  ap- 
plicable to  such  savings  or  other 
banks.  Held,  that  savings  banks  so 
organized  in  the  District  of  Columbia 
are  entitled  to  become  national  bank- 
ing associations  in  the  mode  pre- 
scribed in  §  5154.  Keyser  v.  Hitz,  133 
U.   S.   138,  33   L.   Ed.   531,  10   S.   Ct.  390. 

Savings  bank — Extent  of  capital. — 
Under  Act  U.  S.  June  30,  1877,  a  sav- 
ings bank  in  the  District  of  Columbia 
might  be  converted  into  a  national 
bank,  (although  its  capital  was  lesls 
than  $100,000.  Keyser  v.  Hitz,  2 
Mackey    (13   D.   C.)    473. 

72.  New  certificates  of  stock  unnec- 
essary.— Where  a  national  bank  is 
formed  from  an  established  bank  of 
another  description,  a  shareholder 
therein  cannot  escape  liability  by  rea- 
son of  the  fact,  if  such  be  the  fact, 
that  no  certificates  were  issued  to  him 
by  the  new  national  bank.  The  stat- 
ute expressly  declares  that  the  shares 
of  the  old  bank  may  continue  to  be 
for  the  same  amount  each  as  they 
were  before  the  conversion.  Keyser 
V.  Hitz,  133  U.  S.  138,  33  L.  Ed.  531, 
10   S.   Ct.  390. 

73.  Easy  mode  of  effecting  changes. 
—Bank  v.   Mclntire,   40   O.    St.   538. 


1794  BANKS  AND  BANKING.  §    237 

national  banks  upon  certificate  of  a  majority  of  the  directors  of  any  such 
bank  showing  that  the  owners  of  two-thirds  of  its  capital  stock  had  author- 
ized them  to  make  the  certificate  and  convert  the  institution  into  a  national 
bank7*  When  a  state  bank  under  special  charter  is  authorized  by  its  char- 
ter to  issue,  in  addition  to  its  regular  voting  stock,  nontransferable  stock, 
the  holders  of  which  have  no  power  of  voting,  a  majority  of  the  voting 
stockholders  have  the  right,  in  the  absence  of  state  legislation,  to  change  it 
to  a  national  bank,  and  transfer  the  whole  institution,  capital  and  assets, 
including  nontransferable  stock,  to  the  new  corporation^" 

Effect  of  Reorganization. — The  conversion  of  a  bank,  organized  under 
the  territorial  law,  into  a  national  bank  transfers  the  assets  of  the  former 
to  the  latter,  which  succeeds  thereto  by  operation  of  law,  and  not  as  a  pur- 
chaserJ^  It  has  been  held  that  when  a  state  bank  is  converted  into  a  na- 
tional bank,  there  is  no  actual  transfer  of  property  from  one  bank  to 
another,  but  a  continuation  of  the  same  under  a  changed  jurisdiction^'^ 
When  the  mode  of  reorganization  provided  by  congress  is  adopted,  the 
national  bank  becomes  the  owner  of  all  of  the  assets  of  its  predecessor, 
the  state  bank,  of  whatever  nature  J  ^  But  where  this  method  is  not  fol- 
lowed, and  a  national  bank  is  in  fact  organized  as  the  successor  of  a  state 
bank  with  the  consent  of  more  than  two-thirds  of  the  stockholders,  it  may 
nevertheless  hold  and  own  assets  of  its  predecessor,  although  in  form  it  was 
organized  as  a  new  bank,  and  the  assets  were  transferred  to  it  as  if  by  sale 
and  purchased  ^ 

Effect  as  Officers,  Directors,  etc. — As  to  the  holding  over  of  the  old 
directors  and  the  election  of  new  ones,  their  oaths,  etc.,  see  post,  "Election 
or  Appointment  of  Officers,"  §  251. 

Rights  of  Original  Stockholders— Right  to  Become  Stockholders. 
— The  Act  of  1863  authorized  a  majority  of  voting  stockholders  of  any 
state  bank  to  elect  to  become  a  national  bank,  under  the  Act  of  Congress 
of  June  2,  1864,  and  impliedly  provided  that  such  election  would  cut  off  all 
rights  of  nonvoting  stockholders  except  that  of  receiving  from  the  assets 
of  the  old  institution  (continued  three  years  for  winding  up  its  affairs)  the 
value  of  their  stock.so  The  Act  of  1864  provided  for  a  similar  election, 
which  should  operate  merely  as  suspension  of  the  charter  while  the  na- 
tional law  remained  in  force,  and  gave  nonvoting  stockholders  the  right, 

74.  State  v.  Phcenix  Bank,  34  Conn.  cesser.— In  Bank  v.  Mclntire,  40  O. 
^°^-              .  St.    528,    it    was    held    that    a    national 

75.  Voting  stock— What  constitutes  bank,  in  fact  organized  as  the  successor 
two-thirds. — State  v.  Phcenix  Bank,  of  a  state  bank,  may  hold  the  assets 
34   Conn.   205.  of  its  predecessor  even  though  in  form 

76.  Effect    of   reorganization.— Peo-  ''  ^^^  organized  as  a  new  bank, 
pies    Bank  v.   Board    (Okl.),    103    Pac.  ''^-     Reorganization    by    consent    of 
682,   affirmed  in   104   Pac.   55.  stockholders.— Bank  v.  Mclntire,  40  O. 

77.  No   actual   transfer.— Aldrich    v.  J.'^^x^y,.    „r    .^„  , ,,  ,. 
Bingham,  131  Fed.  363.                                   ,  J^-     ^^ht    of    stockholders— Act    of 

_„     T,.  t,x   ^     u  ij  <.       r         ,  1863.— State  v.  Phoenix  Bank,  34  Conn. 

78.  Right   to   hold   assets   of  prede-      205.  ^""'j. 
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upon  certain  conditions,  to  elect  and  become  stockholders  in  the  national 
bank,  and  left  it  optional  with  voting  stockholders  to  accept  its  provisions, 
or  act  without  regard  to  them,  under  the  Act  of  1863.*i  But  where  the 
law  provides  that  such  election  shall  suspend  its  charter  during  the  exist- 
ence of  the  national  law,  and  that  nonvoting  stockholders  shall  be  included 
as  stockholders  in  the  new  corporation,  if  they,  within  a  prescribed  time 
from  receipt  of  notice  required  by  statute  from  the  bank  of  its  election, 
give  written  notice  of  their  desire  to  be  so  included,  if  an  election  is  made 
without  pursuing  strictly  and  technically  the  provision  of  the  act,  the  new 
institution  cannot  exclude  from  becoming  stockholders  nonvoting  stock- 
holders of  the  old  corporation  on  the  ground  that  they  have  not  complied 
technically  with  the  act.*^  The  new  corporation  may  waive  the  require- 
ments of  the  statute  and  permit  the  nonvoting  stockholders  to  come  in  with- 
out complying  therewith.*^  y\nd  if  the  failure  of  the  stockholder  to  give 
the  required  notice  is  waived  by  the  bank,  such  failure  does  not  forfeit  the 
stockholder's  rights.** 

Payment  for  Shares  of  Stock. — Where  the  law  authorizes  the  voting 
stockholders  of  any  state  bank  to  elect  to  convert  the  bank  to  a  national 


81.  State  V.  Phcenix  Bank,  34  Conn. 
305. 

Held,  where  the  voting  stockhold- 
ers elected  to  act  under  Act  1863  ab- 
solutely, the  nonvoting^  stockholders 
had  no  right  to  elect  to  become  stock- 
holders in  the  national  bank.  State 
V.   Phoenix  Bank,  34   Conn.   205. 

Act  Cong.  June  3,  1864,  which  cre- 
ated national  banks,  authorized  state 
banks  incorporated  under  special  or 
general  law  to  become  national  banks, 
upon  certificate  of  a  majority  of  the 
directors  of  any  such  bank  showing 
that  the  owners  of  two-thirds  of  its 
capital  stock  authorized  them  to  make 
the  certificate,  and  convert  it  into  a 
national  bank.  Act  1863  authorized 
the  voting  stockholders  of  any  state 
bank  to  elect  to  convert  the  bank  into 
a  national  bank,  such  election  to  be 
deemed  a  surrender  of  the  state  char- 
ter, providing  that  the  bank  should 
be  continued  for  three  years  for  wind- 
ing up  its  affairs,  and  that  any  stock- 
holder refusing  to  become  a  stock- 
holder of  the  national  bank  should  be 
paid  the  duly  appraised  value  of  the 
stock  held  by  him.  Held,  that  where 
a  state  bank,  under  authority  of  its 
special  charter,  had  issued,  in  addition 
to  its  regular  or  voting  stock,  non- 
transferable stock,  the  holders  of 
which  had  no  power  of  voting,  an  elec- 
tion, by  a  majority  of  the  voting 
stockholders,  to  convert  the  bank  into 
a  national  bank,  devested  the  nonvot- 
ing   stockholders    of    all    their    rights 


except  the  right  to  receive  from  the 
assets  of  the  old  bank  the  value  of 
their  stock.  State  v.  Phoenix  Bank, 
34    Conn.   205. 

82.  Nonvoting  stockholders  not  ex- 
cluded.— State  V.  Hartford  Nat.  Bank, 
34   Conn.   240. 

83.  Waiver  of  requirements  of  stat- 
ute.— Where  an  election  was  made, 
and  nonvoting  stockholders  of  the  old 
corporation  included  as  stockholders 
of  the  new  in  its  certificate  of  organi- 
zation, without  ascertaining,  in  the 
mode  provided  by  the  statute,  whether 
they  assented  to  become  stockholders, 
the  assumption  that  they  had  so 
elected,  so  far  as  it  was  for  the  bene- 
fit of  such  stockholders,  was  a  waiver 
by  the  new  corporation  of  the  provi- 
sions of  the  statute  prescribing  the 
method  in  which  an  election  should  be 
made.  State  v.  Hartford  Nat.  Bank, 
34    Conn.    240. 

84.  Waiver  of  required  notice. — 
Where  the  state  was  a  nonvoting 
stockholder,  and  the  bank  solicited  the 
assent  of  the  state  treasurer  to  the 
state  becoming  a  stockholder  in  the 
new  corporation,  and,  acting  upon  the 
knowledge  that  he  intended  to  assent, 
included  the  state  as  a  stockholder  of 
the  new  corporation,  and  published 
the  certificate,  the  failure  of  the  state 
treasurer  to  give  notice  that  the  state 
desired  to  become  a  stockholder,  the 
notice  being  by  the  acts  of  the  bank 
waived,  did  not  forfeit  its  right.  State 
V.   Hartford   Nat.   Bank,   34   Conn.   240. 
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bank,  such  election  to  be  deemed  a  surrender  of  the  state  charter,  provid- 
ing that  the  bank  be  continued  for  three  years  for  winding  up  its  affairs, 
and  that  any  stockholder  who  refuses  to  become  a  stockholder  in  the  na- 
tional bank  be  paid  the  duly-appraised  value  of  his  stock,  where  a  state  bank, 
under  authority  of  its  special  charter,  had  issued,  in  addition  to  its  reg- 
ular or  voting  stock,  nontransferable  or  nonvoting  stock,  nonvoting  stock- 
holders, on  election  of  a  majority  of  the  voting  stockholders  to  become  a 
national  bank,  are  entitled  to  a  full  share  of  the  assets,  and  can  not  be  com- 
pelled to  accept  the  par  value  of  their  stock,  with  interest.*^ 

Evidence  of  Conversion  and  Reorganization.^See  ante,  "Certif- 
icate of  Comptroller,"  §  236  (2b). 

Estoppel  to  Deny  Assent  to  Reorganization. — A  stockholder  may  be 
estopped  to  deny  his  liability  for  assessments  levied  on  such  stock  by  the 
comptroller  on  the  insolvency  of  the  bank  on  the  ground  that  he  did  not 
expressly  assent  to  the  reorganization  of  the  bank.^*  Thus,  where  a  stocks 
holder  in  a  state  bank,  after  its  reorganization  as  a  national  bank,  accepted 
dividends  on  his  individual  shares,  and  in  view  of  the  tender  age  of  certain 
children,  to  whom  he  had  transferred  part  of  his  stock,  it  might  be  pre- 
sumed that  he  also  received  dividend  checks  made  payable  by  the  bank  to 
the  order  of  such  children,  he  was  estopped.*'^ 

§  238.  Name. — The  act  which  authorizes  a  state  banking  institution  to 
become  a  banking  association  under  the  laws  of  the  United  States  provides 
"that  said  bank  may  continue  to  use  its  corporate  name  for  the  purpose  of 
prosecuting  and  defending  suits,"  and  simply  confers  a  privilege  which 
does  not  conflict  with  the  act  of  congress  requiring  national  banks  to  have 
a  corporate  name.*® 

§  239.  Location  and  Place  of  Business. s" — The  law  provides  that 
"the  usual  business  of  each  national  banking  association  shall  be  trans- 
acted at  an  office  or  banking  house  located  in  the  place  specified  in  its 
organization  certificate."*"'  And  a  national  bank  can  not  make  a  valid  con- 
tract for  the  cashing  of  checks  upon  it,  at  a  different  place  from  that  of 
its  residence,  through  the  agency  of  another  bank.^i 

85.  Payment  for  shares  of  stock.—  87.      What     constitutes     estoppel  — 

State   V.    Phoenix   Bank,   34    Conn.   205.  Aldrich   v.    Bingham,    131    Fed.    363. 

86.  Estoppel  to  deny  assent. — Aid-  88.  Corporate  name — Reorganized 
rich  V.   Bingham,   131  Fed.   363.  state      banks. — Thomas      v.      Farmers' 

"Section     5154,     Rev.     Stat.     [U.     S.  ^^"'^'   *^   '^^-   ^3.     See   ante,   "Name," 

Comp.  St.  1901,  p.  3466],  clearly  points  ^  f^'     u      i 

out  the  way  in  which  a  state  bank  may  .  °^-  ^^""^  °f  United  States — Local- 
become  a  national  bank,  and  a  share-  ^^  of  operations.— See  ante,  "Place  of 
holder  who  is  called  upon  by  the  Exercise.'  §  86  (3). 
comptroller  to  respond  to  his  liability  ^^-  Place  of  business.— Armstrong 
as  a  shareholder  is  not  permitted  to  '"■  Second  Nat.  Bank,  38  Fed.  883.  See 
deny  the  existence  of  the  legal  exist-  ante,_^  Location  and  Place  of  Busi- 
ence  or  validity  of  such  corporation."  "^^^'  „?,  ^2-  ^^  to  branch  banks,  see 
Aldrich  v.  Bingham,  131  Fed.  363,  cit-  ^"*^'  Branches,"  §  33. 
ing  Casey  v.  Galli,  94  U.  S.  673,  24  L.  91-  Contract  for  cashing  check  at 
Ed.  168,  307.  another    bank. — Armstrong    v.    Second 

Nat.    Bank,   38    Fed.   883. 
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Designation  of  Place  in  Certificate. — The  provision  of  law  requiring 
an  association  formed  for  the  purpose  of  conducting  a  national  bank  to 
designate  in  its  organization  certificate  "the  place  where  its  operations  of 
discount  and  deposits  are  to  be  carried  on,"  refers  to  the  town  or  city  and 
not  the  office  or  building.^^ 

§  240.  By-Laws. — The  law  authorizes  national  banks  to  incorporate 
in  their  articles  of  association  any  provision,  not  inconsistent  with  the  act, 
for  the  regulation  of  the  business  of  the  bank.^*  The  articles  of  association 
generally  make  provisions  for  the  making  of  by-laws  necessary  for  the 
regulation  and  management  of  the  business.^*  Such  power  is  usually  put 
in  the  hands  of  the  directors.^^ 

By-Laws  Regulating  Transfer  of  Stock. — The  law  governing  national 
banks  provides  that  the  transfer  of  the  stock  of  the  association  shall  be 
regulated  by  by-laws.®^  For  a  treatment  of  the  validity  of  by-laws  reg- 
ulating the  transfer  of  shares  of  stock,  see  post,  "Transfer  of  Stock,"  § 
232;  "Lien  of  Bank  on  Stock,"  §  245. 

Election  or  Appointment  of  Officers. — As  to  by-laws  regulating  the 
appointment  and  election  of  officers,  see  post,  "Election  or  Appointment  of 
Officers,"  §  251. 

§  241.  Capital  and  Shares^'^— §  241   (1)  Definitions  and  Nature. 

— The  capital  stock  of  a  national  bank  is  the  sum  on  which  it  is  authorized 
to  do  business,  constituting  the  permanent  basis  of  its  credit,  and  does  not 
include  the  deposits  of  the  bank.^s 

Shares  of  stock  in  national  banks  are  personal  property,  and  although 
a  share  may  be  in  itself  intangible,  it  represents  that  which  is  tangible.  It 
represents  money  or  property  invested  in  the  capital  stock  of  the  bank,^* 
but  shares  of  the  national  banks,  while  they  constitute  the  capital  stock  of 
the  corporation,  do  not  represent  the  whole  amount  of  the  capital  actually 
employed  by  them.i 

What  Law  Protects  Stock  and  Shareholder. — The  capital  is  em- 
ployed in  business  by  the  bank,  and  the  business  is  very  likely  carried  on 

92.  Designation  of  place  in  certifi-  97.  Evidence  of  increase  or  reduc- 
cate. — McCormick  v.  Market  Nat.  tion  in  action  to  enforce  stockliolder's 
Bank,  163  111.  100,  44  N.  E.  381,  af-  liability,  see  post,  "Evidence,"  §  250  (5). 
firming  61  III.  App.  33.  Purchase  by  bank  of  its  own  stock, 

93.  What  by-laws  may  be  made.—  ^^  loaning  money  on  security  thereof, 
Knight  V.  Old  Nat.  Bank,  Fed.  Cas.  see  post,  "Purchase  by  Bank  of  Its 
No.  7,885,  3  Chfif.  429.                              _  Own     Stock     or     Loaning    Money    on 

94.  Provision  in  articles  of  associa-  Security  Thereof,"  §  260   (3). 

r^^-^^"f ««."',  °rr/!jQ  ^^t:  Jn'te"  98-     Capital  stock.-State  v.  Clement 

Cas.   No.  7,885,  3   Clifif.  429.  „See  ante,       ^^^^    g^„^  ^y^^    ^g  ^^j 

Constitution   and    By-Laws,     §   34.  /      /' 

95.  Povirer  given  to  directors.—  ^^-  National  bank  shares.— Tappan 
Knight  V.  Old  Nat.  Bank,  Fed.  Cas.  ^'-  Merchants'  Nat.  Bank  (U.  S.),  19 
No.   7,885,   3   Clifif.   439.  Wall.  490,  22  L.   Ed.  189. 

96.  Transfer  of  stock. — Young  v.  1.  National  Bank  v.  Boston,  125  U. 
Vough,    33    N.   J.    Eq.    335,   affirmed    in  S.  60,  31  E.  Ed.  689,  8  S.  Ct.  773. 

24  N.  J.   Eq.  535. 
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at  a  place  other  than  the  residence  of  some  of  the  shareholders.  The  share- 
holder is  protected  in  his  person  by  the  government  at  the  place  where  he 
resides;  but  his  property  in  this  stock  is  protected  at  the  place  where  the 
bank  transacts  its  business.^ 

§  241  (2)  Increase  of  Capital  Stock— §  241  (2a)  Requisites  and 
Validity — §  241  (2aa)  In  General. — National  banks  can  increase  their 
capital  stock  only  as  provided  by  Rev.  St.,  §  5142,  and  the  Act  of  Congress 
of  May  6,  1886.  On  looking  at  the  terms  of  §  5142  of  the  Revised  Statutes, 
it  appears  that  three  things  must  occur  to  constitute  a  valid  increase  of  the 
capital  stock  of  a  national  banking  association :  First,  That  the  association, 
in  the  mode  pointed  out  in  its  articles,  and  not  in  excess  of  the  maximum 
provided  for  by  them,  shall  assent  to  an  increased  amount ;  second.  That  the 
whole  amount  of  the  proposed  increase  shall  be  paid  in  as  part  of  the  capital 
of  such  association;  and  third,  that  the  comptroller  of  the  currency,  by 
his  certificate  specifying  the  amount  of  such  increase  of  capital  stock,  shall 
approve  thereof,  and  certify  to  the  fact  of  its  payment.^ 

§  241  (2ab)  Assent  of  Stockholders. — To  constitute  a  valid  increase 
of  the  capital  stock  of  a  bank  it  is  essential  that  the  consent  of  the  asso- 
ciation be  obtained  as  provided  by  its  articles.  Where  an  increase  of  the 
capital  stock  of  a  national  bank  is  attempted  to  be  made  without  obtaining 
the  consent  of  its  stockholders  as  provided  for  by  the  articles  of  associa- 
tion, the  proceedings  are  invalid,*  and  preliminary  subscriptions  to  such 
increase  cannot  be  enforced.^ 

Resolution  of  Stockholders  as  Estoppel.— The  effect  of  a  resolution 
of  the  shareholders  of  a  national  banking  association,  proposing  to  increase 
the  capital  stock  from  $200,000  to  $500,000,  and  authorizing  the  president 
and  cashier,  whenever  $50,000  of  the  increase  was  subscribed  and  paid,  to 
certify  the  same  to  the  comptroller,  was  to  render  valid  and  binding  on  the 
subscribers,  when  paid  and  approved  by  the  comptroller,  any  increase 
amounting  to  $50,000,  or  any  multiple  thereof,  not  exceeding  $300,000  in 
all.«  One  who  subscribes  to  a  proposed  increase  of  stock  with  knowledge 
that  the  stockholders  had  by  a  resolution  authorized  the  officers,  with  the 

2.  Law  which  protects  stock  and  rency,  as  required  by  those  statutes 
shareholder.— Tappan  v  Merchants'  the  proceedings  are  invalid,  and  pre- 
Nat.  Bank  (U.  S.),  19  Wall.  490,  33  L.  liminary  subscriptions  to  such  increase 
^"^  ^J^-                  .  ,              ,. ,    .  can  not  be  enforced.     Winters  v.  Arm- 

3.  bteps   essential  to   vahd  increase.       strong,    37    Fed     508 

i:°Ed'T60%^s"*Ct''39''   ^-   ^-   ''*'   '°  *•     A«^«"*    °^   stockholders._Delano 

''National'  'banks    can     increase    their  ?' S^'q^'sS 'V'^nt'erf ''  f  ^^'^  '\'i 

capital  stock  only  as  provided  by  Rev.  4-3  ?n«     q'  u^'"'"'  "'  Armstrong,  37 

St.  §  5142,  and  Act  Cong-  May  6^1886  fo    Ado    314    N.Vhol?  l'  f  ^P^^"^'  ^~ 

and    where    an    increase    is    attempted  Uo    Add    33o'                        Stephens,  32 

to  be  made  without  obtaining  the  con-  _'  ,,^ 

sent   of    two-thirds   of    the    stock,   the  °-  Wmters  v.  Armstrong:,  37  Fed.  508. 

payment  in  full  of  the  amount  of  such  6.  Resolution  of  stockholders  as  es- 

increase,    and    the    certificate    and    ap-  toppel. — Brown    v.    Tillinghast,    35    C. 

proval   of   the   comptroller   of  the   cur-  C.   A.   323,   93    Fed.    326. 
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approval  of  the  comptroller,  to  increase  the  capital  stock  in  any  multiple  of 
$50,000  up  to  $300,000,  as  the  subscriptions  shall  be  paid  in,  is  estopped 
from  questioning  the  regularity  of  the  proceedings  after  the  certificate  of 
the  comptroller  to  such  an  increase  is  obtained^ 

§  241  (2ac)  Payment  in  Pull  of  Whole  Amount  of  Subscription — 
§  241  (2aca)  In  General. — To  constitute  a  vaHd  increase  of  the  capital 
stock  of  a  national  bank,  it  is  essential  that  the  whole  amount  of  the  pro- 
posed increase  shall  be  paid  in  as  part  of  the  capital  stock  of  such  associa- 
tion.s  The  provision  of  Rev.  St.,  §  5142,  to  the  effect  that  no  increase  of 
the  stock  of  a  national  bank  shall  be  valid  until  the  whole  amount  thereof 
is  paid  in,  does  not  create  a  condition  which  renders  shares  subscribed  and 
paid  for  in  full  invalid  unless  the  entire  amount  of  the  proposed  increase  is 
subscribed  and  paid  for  in  full,  but  refers  only  to  the  actual  increase  created 
by  a  subscription  for  a  given  number  of  shares,  which  must  be  paid  up  in 
full  to  render  it  valid;  the  amount  of  the  proposed  increase  approved  by 
the  comptroller  merely  fixing  the  maximum  amount  within  which  any  in- 
crease, if  paid  up,  will  be  valid.^ 

§  241  (2acb)  Reduction  of  Amount  of  Proposed  Increase. — Where 
a  national  bank  undertakes  to  increase  its  capital  stock  a  certain  amount, 
and  a  smaller  amount  is  actually  paid  in,  it  can  reduce  the  amount  of  the  in- 
crease to  the  amount  actually  paid ;  the  amount  of  increase  within  the  maxi- 
mum being  always  subject  to  the  discretionary  power  of  the  association 
itself,  exerted  in  accordance  with  its  articles  of  association,  and  to  the  ap- 
proval and  confirmation  of  the  comptroller  of  the  currency.^"  The  pro- 
vision of  Rev.  St.,  §  5142,  that  "no  increase  of  capital  stock  shall  be  valid 
until  the  whole  amount  of  such  increase  is  paid  in,  and  notice  thereof  has 
been  transmitted  to  the  comptroller  of  the  currency,  and  his  certificate  ob- 

7.  Matthews  v.  Columbia  Nat.  Bank,  634,  30  L.  Ed.  260,  7  S.  Ct.  39;  Aspin- 
79  Fed.  558,  reversed  in  29  C.  C.  A.  wall  v.  Butler,  133  U.  S.  595,  33  L.  Ed. 
491,  85  Fed.  934.  779,  10  S.  Ct.  417;  Pacific  Nat.,  Bank  v. 

8.  Payment  in  full  of  whole  amount  Eaton,  141  U.  S.  227,  35  L.  Ed.  702, 
of  subscription. — Delano  v.  Butler,  118  11  S.  Ct.  984;  Thayer  v.  Butler,  141  U. 
U.  S.  634,  30  L.  Ed.  260,  7  S.  Ct.  39;  S.  234,  35  L.  Ed.  711,  11  S.  Ct.  987;  But- 
Aspinwall  v.  Butler,  133  U.  S.  595,  33  L.  ler  v.  Eaton,  141  U.  S.  240,  35  L.  Ed. 
Ed.  779,  10  S.  Ct.  417;  Winters  v.  Arm-  713,  11  S.  Ct.  985;  Scott  v.  Deweese, 
strong,  37  Fed.  508.  181  U.  S.  202,  45  L.  Ed.  823,  21  S.  Ct. 

Section    5142,    Rev.    Stat.,    would    be  585,    reaffirmed    in    Shaw    v.    National, 

violated  by  an  issue  of  $500,000  of  new  etc.,  Bank,  199  U.  S.  603,  50  L.  Ed.  328, 

stock,  when  only  $461,300  was  paid  in.  26   S.   Ct.   750;    Mills   v.   Butler,   118   U. 

The   section  in   question   was   intended  S.  p55,  30  L.   Ed.  266. 
to    secure    the   actual    payment    of   the  Where   a   subscription    to    a   part    of 

stock    subscribed,    and    so    to    prevent  the  increased  stock  of  a  national  bank 

what  is  called  watering  of  stock.     As-  has  become  complete  and  binding,  un- 

pinwall  V.   Butler,  133  U.   S.  595,  33  L.  der  the  terms  of  the  original  resolution 

Ed.    779,   10    S.    Ct.   417.  of  increase,  its  validity  is  not  affected 

9.  Scott  V.  Latimer,  33  C.  C.  A.  1,  89  by  any  subsequent  action  looking  to  a 
Fed.  843;  Scott  v.  Deweese,  181  U.  S.  limitation  of  the  increase  authorized. 
203,  45  L.  Ed.  822,  21  S.  Ct.  585.  Brown  v.  Tillinghast,  35   C.   C.  A.  333, 

10.  Reduction  of  amount  of  proposed      93  Fed.  336. 
increase. — Delano  v.  Butler,   118   U.   S. 
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tained  specifying  the  amount,"  is  not  violated  where  the  proposed  increase 
is  reduced  to  the  amount  actually  paid  in,  and  the  latter  is  the  amount  of 
increase  specified  in  the  notice.^^ 

Eights  and  Liabilities  of  Subscribers. — The  position  of  a  subscriber 
for  a  part  of  a  proposed  increase  in  the  capital  stock  of  a  national  bank, 
who  pays  and  receives  a  receipt  therefor,  and  is  entered  on  the  books  as 
a  stockholder,  but  whose  certificate  was  not  delivered  to  him,  was  not 
affected  by  the  fact  that  subsequently  thereto,  by  due  proceedings,  but 
unknown  to  him,  the  amount  of  the  proposed  increase  was  reduced.^^ 
Where  a  person  subscribes  to  a  certain  proposed  increase  of  stock  of  a  na- 
tional bank,  and  pays  his  subscription,  he  is  bound  thereby,  though  the  bank, 
under  the  provisions  of  its  by-laws  to  "determine  what  disposition  shall 
be  made  of  the  privilege  of  subscribing  for  the  new  stock"  when  it  has  not 
all  been  subscribed  for  within  the  time  given  in  its  notice,  limits  the  amount 
of  the  increase  to  the  amount  paid  in.^^  There  may  be  cases  in  which  equity 
would  interfere  to  protect  subscribers  to  stock  where  a  large  and  material 
deficiency  in  the  amount  of  capital  contemplated  has  occurred.  But  such 
cases  would  stand  on  their  own  circumstances." 

§  241  (2 ace)  Waiver  of  Right  to  Insist  upon  Payment  of  Full 
Amount. — The  acceptance  by  a  subscriber  to  a  proposed  increase  of  the 
capital  stock  of  a  national  bank  of  the  stock  and  payment  of  the  subscrip- 
tion, with  the  knowledge  of  the  fact  that  the  bank  with  the  consent  of  the 
comptroller  has  reduced  the  amount  of  the  proposed  increase,  is  a  waiver 
of  any  right  to  insist  on  the  full  amount  being  taken,^^  ^j^j  ^he  payment  of 

11.    Aspinwall    v.    Butler,    133    U.    S.  was    actually    subscribed    and    paid    in, 

595,  33  1,.  Ed.  779,  10  S.  Ct.  417.  would    belong    to    that    category.      "In 

,    12.      Rights    and    liabilities    of    sub-  Minor  v.  Mechanics'  Bank,  i  Pet.  46,  7 

scriber. — Pacific    Nat.    Bank   v.    Eaton,  L.  Ed.  47,  only  $320,000  out  of  $500,000 

141  U.  S.  237,  35  L.  Ed.  703,  11  v^.  Ct.  of    capital    authorized    by    the    charter 

984;    Thayer   v.    Butler,   141   U.    S.    234,  was   subscribed  in   good   faith,   but   the 

35  L.  Ed.  7n,  11  S.  Ct.  987,  reversing  court  did  not  regard  this  deficiency  in 

344  Mass.  260,  10  N.  E.  844.  the  subscriptions  as  at  all  affecting  the 

The    filing    of    the    amount    of    addi-  status    of   the    corporation,    or    the   va- 

tional  stock  was  not  a  condition  of  the  lidity  of  its  operations."     Aspinwall  v. 

liability  of  the  subscribers  to  the  new  Butler,  133  U.  S.  595,  33  L.  Ed.  779,  10 

stock,    but   the    association   always    re-  S.  Ct.  417. 

tained     the     power     of     reducing     the  15.    Waiver. — Delano    v.    Butler,    118 

amount  of  stock,  with  the  approval  of  U.   S.   634,   30  L,.   Ed.   260,   7   S.   Ct.   39; 

the   comptroller   of  the   currency.      Pa-  Aspinwall  v.   Butler,   133   U.   S.   595,  33 

cific  Nat.  Bank  v.  Eaton,  141  U.  S.  327,  L.   Ed.  779,  10  S.   Ct.  417;   Pacific  Nat. 

35  L.  Ed.  702,  11  S.  Ct.  984;  Aspinwall  Bank   v.    Eaton,   141   U.    S.    327     35    L 

V.  B.utler,  133  U.  S.  595,  33  L.  Ed.  779,  Ed.  702,  11  S.  Ct.  984;  Butler  v.  Eaton, 

10  S.  Ct.  417;  Thayer  v.  Butler,  141  U.  141  U.  S.  240,  35  L.  Ed.  713,  11  S.  Ct 

S.  234,  35  L.  Ed.  711,  n  S.  Ct.  987;  But-  985;   Herhold  v.  Upton,  154  U    S    624 

ler  V.   Ealo^n,  141  U.   S.  240,  35  L.   Ed.  23  L.  Ed.  892,  14  S.  Ct.  1203. 
713,  11  S.  Ct.  985.  "The  principles  decided  in  Upton  v. 

13.  Aspinwall  v.  Butler,  133  U.  S.  595,  Tribilcock,  91  U.  S.  45,  33  L  Ed  303- 
33  L.  Ed.  7  79,  10  S.  Ct.  417.  Sanger  v.  Upton,  91  U.  S.  50,  23  L.  Ed' 

14.  Interference  by  equity.— It  could  220,  and  Webster  v.  Upton,  91  U.  S.  65, 
hardly  be  contended  that  a  case  in  33  L.  Ed.  384,  are  conclusive  of  this 
which  more  than  ninety-two  per  cent  case.  The  judgment  of  the  circuit 
of  the  contemplated  increase  of  capital  court   is,   therefore,   affirmed  upon   the 


§  241   (2ad) 


NATIONAL  BANKS. 


1801 


a  voluntary  assessment  to  restore  impaired  capital  is  such  a  waiver. ^^ 

§  241  (2ad)  Approval  and  Certificate  of  Comptroller. — To  con- 
stitute a  valid  increase  of  the  capital  stock  of  a  national  bank,  it  is  essen- 
tial that  the  comptroller  of  the  currency  shall  issue  a  certificate  approving 
the  same,  and  certifying  that  the  amount  thereof  has  been  paid  in,i'^  and 


authority  of  those  cases.  If  the  stock 
held  by — is  part  of  the  increased  cap- 
ital, he  is  estopped  by  his  acceptance 
of  the  certificate  from  denying  the  reg- 
ularity of  the  proceedings  under  which 
the  increase  was  affected.  If  it  is  part 
of  the  original  stock,  his  liability  exists 
whether  the  increase  was  made  or  not. 
In  either  event  the  testimony  offered 
to  show  that  he  did  not  sign  the  assent 
to  the  increase  of  the  capital  stock, 
filed  with  the  auditor  of  public  ac- 
counts, was  immaterial  and  properly 
excluded."  Herhold  v.  Upton,  154  U. 
S.   624,  23   L.   Ed.  892,  14  S.  Ct.   1203. 

Where  a  stockholder  paid  for  his 
shares  and  accepted  his  certificate,  in 
legal  contemplation,  with  knowledge 
of  the  law  which  authorized  the  asso- 
ciation and  the  comptroller  of  the  cur- 
rency to  reduce  the  amount  of  the  pro- 
posed increase  to  a  less  sum  than  that 
fixed  in  the  original  proposal  of  the  di- 
rectors, such  payment  and  acceptance 
of  certificates  in  accordance  therewith 
might  amount,  under  such  circum- 
stances, on  his  part,  to  a  waiver  of  the 
right  to  insist  that  he  should  not  be 
bound  unless  the  whole  amount  of  the 
proposed  increase  should  be  subscribed 
for  and  paid  in.  Delano  %i.  Butler,  118 
U.  S.  634,  30  L.  Ed.  260,  7  S.  Ct.  39. 

Where  the  new  stock  was  created  in 
a  regular  manner  by  the  board  of  di- 
rectors, who  had  authority  for  that 
purpose;  it  was  subscribed  and  actually 
paid  in  by  the  stockholders;  it  was  cer- 
tified to  the  comptroller  of  the  cur- 
rency, and  approved  by  him;  and  it 
was  reported  to  the  meeting  of  stock- 
holders and  approved  by  them,  as  their 
almost  unanimous  vote  for  an  assess- 
ment shows,  an  objection  to  the  valid- 
ity of  the  increased  capital,  that  it  did 
not  equal  the  amount  first  voted  for 
by  the  directors,  where  as  reduced,  it 
had  the  sanction  of  the  directors,  the 
approval  of  the  comptroller  of  the  cur- 
rency, and  the  assent  of  the  stock- 
holders at  their  meeting  on  the  lOih 
of  January,  1882,  is  not  a  valid  one. 
Aspinwall  v.  Butler,  133  U.  S.  595,  33 
L.  Ed.  779,  10  S.  Ct.  417. 

There  was  no  express  condition  that 
the  individual  subscriptions  should  be 
void  if  the  whole  $500,000  was  not  sub- 


scribed; and  there  was  no  implied  con- 
dition in  law  to  that  effect.  Each  sub- 
scriber, by  paying  the  amount  of  his 
subscription,  thereby  indicated  that  it 
was  not  made  on  any  such  condition. 
Aspinwall  v.  Butler,  133  U.  S.  595,  33 
L.  Ed.  779,   10  S.   Ct.  417. 

And  the  same  principle  applies 
where  the  stock  was  paid  for,  though 
no  certificate  was  taken  out.  The 
money  paid  can  not  be  recovered  back, 
after  demand  therefor  upon  the  bank. 
Pacific  Nat.  Bank  v.  Eaton,  141  U. 
S.  227,  35  L.  Ed.  702,  11  S.  Ct.  984; 
Thayer  v.  Butler,  141  U.  S.  234,  35  L. 
Ed.  711,  11  S.  Ct.  987;  Butler  v.  Eaton, 
141  U.  S.  240,  35  E.  Ed.  713,  11  S.  Ct. 
985.  See,  also,  Scott  v.  Deweese,  181 
U.  S.  202,  45  E.   Ed.   822,  21   S.   Ct.  585. 

16.  Payment  of  voluntary  assess- 
ment.— Where  a  shareholder  of  a  na- 
tional bank  subscribes  to  a  certain  in- 
crease of  stock,  and  pays  his  subscrip- 
tion, and  the  bank  afterwards  reduces 
the  amount  of  the  increase,  he  waives 
all  right  to  deny  that  his  agreement 
binds  him  as  a  subscription  to  the  re- 
duced amount,  by  paying  on  his  new 
stock  an  assessment  declared  by  the 
bank,  after  it  has  become  insolvent,  to 
prevent  its  business  from  being  closed 
under  the  notice  of  the  comptroller 
of  the  currency  provided  for  in  Rev. 
St.,  §  5205.  Delano  v.  Butler,  118  U.  S. 
f.34,  30  L.  Ed.  260,  7  S.  Ct.  39;  Mills  v. 
Butler,  118  U.  S.  655,  30  L.  Ed.  266. 

His  payment  was  voluntary;  it  was 
made  either  with  actual  knowledge  of 
the  facts,  or  with  such  opportunity  and 
means  of  knowledge  as,  by  the  exer- 
cise of  common  diligence,  would  have 
made  him  acquainted  with  the  facts, 
and  the  payment  made  upon  a  distinct 
consideration,  whereby  the  bank  in 
which  he  was  interested  was  enabled 
to  undertake  anew  its  regular  and  ac- 
tive business.  It  amounts  to  a  ratifica- 
tion of  the  action  of  the  association, 
and  of  the  comptroller  in  fixing  the 
amount  of  increase  of  stock  at  the  less 
sum.  Delano  v.  Butler,  118  U.  S.  634, 
30   L.   Ed.  260,   7   S.   Ct.  39. 

17.  Approval  and  certificate  of  comp- 
troller.—Delano  V.  Butler,  118  U.  S. 
634,  30  L.  Ed.  260,  7  S.  Ct.  39;  Winters 
V.  Armstrong,   37   Fed.   508. 
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where  an  increase  is  attempted  to  be  made  without  obtaining  the  certificate 
and  approval  of  the  comptroller,  the  proceedings  are  invalid/®  and  pre- 
liminary  subscriptions   to   such   increase   cannot  be   enforced. 

Effect  of  Certificate. — The  action  of  the  comptroller  of  the  currency 
in  issuing  a  certificate  approving  an  increase  of  the  capital  stock  of  a  na- 
tional banki^  and  certifying  that  the  amount  thereof  has  been  paid  in,^''  is 
that  of  a  special  tribunal.^i  is  conclusive,  and  not  subject  to  collateral  at- 
tack ;22  and  a  suit  by  a  subscriber  to  such  stock  against  a  receiver  of  the  bank 
after  its  insolvency,  for  the  recovery  of  his  subscription,  on  the  ground  that 
the  increase  was  illegal,  and  the  comptroller's  certificate  void,  is  such  an  at- 
tack.23 


18.  Plaintiffs  subscribed  for  certain 
shares  in  a  bank  to  increase  the  cap- 
ital, and,  after  paying  installments 
thereon,  consented  that  the  bank  be 
consolidated  with  a  national  bank,  and 
that  the  capital  of  the  latter  be  in- 
creased, and  that  their  subscriptions 
should  stand  as  subscriptions  to  the 
increased  capital  of  the  national  bank, 
and  paid  installments  on  their  sub- 
scriptions. Some  preliminary  steps 
were  taken  by  the  national  bank  to  in- 
crease its  stock,  but  the  comptroller  of 
the  currency  refused  to  consent  to  the 
full  increase,  and  before  the  amount  of 
increase  allowed  by  him  was  paid  in, 
and  a  certificate  therefor  issued  by 
bim,  the  national  bank  was  placed  in 
the  hands  of  a  receiver.  Held,  that 
plaintiffs  never  became  stockholders 
in  the  national  bank.  McFarlin  v. 
First  Nat.  Bank,  16  C.  C.  A.  46,  68  Fed. 
868. 

A  national  bank  voted  to  increase  its 
capital  stock,  and  the  requisite  number 
of  new  shares  were  subscribed  and  paid 
for  before  January  1,  1872,  and  a  semi- 
annual dividend  declared  as  of  that 
day  was  paid  on  the  new  shares  as  well 
as  the  old,  but  such  increase  of  capital 
was  not  approved  by  the  comptroller 
of  the  currency  nor  his  certificate  is- 
sued until  January  5,  1872.  Held,  that 
the  new  shares  were  not  subject  to  tax- 
ation under  an  ordinance  imposing  a 
tax  on  bank  shares  "in  the  hands  of 
the  taxpayers  on  January  1,  1873,"  as 
there  could  be  no  valid  increase  of  the 
capital  stock  of  a  national  bank  until 
the  comptroller  of  the  currency  ap- 
proved thereof  and  issued  his  certifi- 
cate, as  provided  by  §  13  of  the  act  of 
congress  relating  to  the  organization  of 
national  banks.  Charleston  v.  People's 
Nat.  Bank,  5  S.  C.  103,  32  Am.  Rep.  1. 

19.  Effect  of  certificate. — Brown  v. 
Tillinghast,  35  C.  C.  A.  323,  93  Fed. 
326. 


20.  Latimer  v.   Bard,  76  Fed.  536. 

21.  Brown  v.  Tillinghast,  35  C.  C.  A. 
323,  93   Fed.  326. 

22.  Collateral  attack.— Brown  v.  Til- 
linghast, 35  C.  C.  A.  333,  93  Fed.  326. 

The  action  of  the  comptroller  of  the 
currency  in  approving  of  an  increase 
in  the  capital  of  a  national  bank,  and 
certifying  that  the  amount  thereof  has 
been  paid  in,  is  conclusive,  and  the 
validity  of  the  increase  can  not  be  col- 
laterally assailed.  Latimer  v.  Bard,  76 
Fed.  536. 

The  certificate  of  the  comptroller  of 
the  currency,  approving  an  increase  of 
the  capital  stock  of  a  national  .bank,  is 
conclusive  of  the  existence  of  the  facts 
authorizing  such  certificate,  and  a  s\ih- 
scriber  to  the  stock  can  not  question 
its  validity.  Tillinghast  v.  Bailey,  86 
Fed.  46,  affirmed  in  40  C.  C.  A.  93,  99 
Fed.  801. 

The  comptroller's  certificate,  author- 
izing an  increase  of  the  capital  stock 
of  a  national  bank,  is  conclusive  of  the 
existence  of  all  the  facts  necessary  to 
authorize  such  increase  in  favor  of  the 
public  and  against  the  subscribers  to 
such  stock.  Decree,  Tillinghast  v. 
Bailey,  86  Fed.  46,  affirmed  in  40  C.  C. 
A.  93,  99  Fed.  801. 

The  certificate  of  the  comptroller  of 
the  currency  that  the  capital  stock  of 
a  bank  has  been  increased  to  a  certain 
amount  is  conclusive  of  the  sufficiency 
of  the  facts  and  the  regularity  of  the 
proceedings  requisite  to  an  increase, 
and  can  not  be  questioned  in  any  col- 
lateral proceeding.  Judgment,  Mat- 
thews V.  Columbia  Nat.  Bank,  79  Fed. 
558,  reversed  in  39  C.  C.  A.  491,  85  Fed. 
934. 

23.  Suit  by  subscriber  against  re- 
ceiver.—Brown  V.  Tillinghast,  25  C  C 
A.  333,  93  Fed.  336. 
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§  241  (2ae)  Delivery  of  Certificate  of  Stock. — Where  a  subscriber 
for  a  proposed  increase  in  the  capital  stock  of  a  national  bank  pays  and 
receives  a  receipt  therefor,  and  is  entered  on  the  stock  books  as  a  stock- 
holder,^*  he  becomes  a  stockholder,  though  his  certificate  of  stock,  which 
was  made  out  for  him  when  he  should  call  for  it,  was  not  called  for  or 
sent  to  him. 25 

§  241   (2b)  Recovery  Back  of  Payment  Where  Increase  Fails. — 

Where  there  is  a  noncompliance  with  the  statutory  requirements  necessary 
to  make  an  increase  of  stock  valid,  a  subscriber  who  has  made  payments  on 
his  subscription  to  the  proposed  increase,  believing  that  such  requirements 
would  be  complied  with,^^  is,  upon  the  insolvency  of  the  bank,  entitled  to 
be  treated  as  a  creditor  to  the  amount  paid  in  by  him,^''  and  to'  have  the 
amount  thereof  allowed  as  a  claim  against  the  assets  of  the  bank  in  the  re- 
ceiver's hands, 2*  or  to  have  such  amount  set  off  pro  tanto  against  a  note 
held  against  him.^s 

Right  of  Vice  President  of  Bank. — The  vice  president  of  a  national 
bank,  having  procured  an  issue  to  himself  of  certificates  of  paid-up  stock, 
was  in  no  position,  when  the  bank  became  insolvent,  before  the  necessary 
steps  to  legitimate  the  increase  of  stock  had  been  taken,  to  demand  back 
his  money,  as  if  it  were  trust  money,  or  constituted  a  preferred  claim 
against  the  assets  of  the  bank  in  the  hands  of  the  receiver.  The  utmost 
that  he  could  claim  would  be  to  be  treated  as  a  general  creditor,  and  entitled 

24.  Delivery  of  certificate  of  stock.—  ^ote  of  the  stockholders,  and  never  ap- 
Pacific  Nat.  Bank  v.  Eaton,  141  U.  S.  proved  or  certified  by  the  United 
227,  35  L.  Ed.  702,  11  S.  Ct.  984;  Thayer  States  comptroller,  as  required  by  law. 
V.  Butler,  141  U.  S.  234,  35  L.  Ed.  711,  Held,  that  a  subscriber  for  shares  of 
11  ,S.  Ct,  987,  reversing  144  Mass.  260,  the  original  increase  was  not  a  stock- 
10  N.  E.  844.  holder,  and,  upon  the  bank's  insolvency, 

25.  Certificate  not  received  by  sub-  was  entitled  to  be  treated  as  a  creditor 
scriber. — Pacific  Nat.  Bank  v.  Eaton,  to  the  amount  paid  in  by  him.  Schier- 
141  U.  S.  227,  35  L.  Ed.  702,  11  S.  Ct.  enberg  v.  Stephens,  32  Mo.  App.  314. 
984;  Thayer  v.  Butler,  141  U.  S.  234,  35  28.  A  subscriber  who  has  made  pay- 
L.  Ed.  711,  11  S.  Ct.  987,  reversmg  144  ments  on  his  subscription  to  the  pro- 
Mass.  260.  10  N.  E.  844.  posed  increase,  believing  that  the  stat- 

26.  Recovery  back  of  payment  where  utory  requirements  would  be  complied 
increase  fails. — Winters  v.  Armstrong,  with,  is  entitled  to  have  the  amount 
37  Fed.  508.  thereof  allowed  as  a  claim  against  the 

87.   Such   a   subscription   is   impliedly  assets    of    the    bank    in    the    receiver's 

conditioned  on  the  subscription  of  the  hands.     Winters  v.  Armstrong,  37  Fed. 

whole  amount  of  the  proposed  increase,  ^^8. 

and  on  the  compliance  by  the  corpora-  29.  Where  a  proposed  increase  of  the 

tion   with   all   the   requirements   of   the  capital    stock    of    a    national   bank   has 

statute  necessary  to  make  the  increase  not   been   authorized  by  the   comptrol- 

of   stock   valid.      And   in   case    of   non-  ler  of  the  currency,  as  required  by  Rev. 

compliance     with     such     requirements  St.  U.  S.,  §  5142,  a  stockholder  who  has 

there     is     a     failure     of     consideration.  paid    the    amount    of    his    subscription 

Winters  v.  Armstrong,  37  Fed.  508.  towards   such   increase   is  upon  the   in- 

A   national   bank    determined   in    due  solvency   of  the   bank   entitled  to  have 

form  to  increase  its  capital  stock,  but,  such   amount  set  off  pro  tanto  against 

owin?  to  the  entire  amount  not  being  a  note   held   against  him   by  the   bank, 

taken   up,   advertised   an   additional   in-  Armstrong  v.   Law,  11   O.  Dec.  461,  27 

crease,    which    was    not    authorized    by  Wkly.   E.   Bull.  100. 
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as  such  to  participa,te  in  the  payments  made  by.  the  receiver.     But  such  a 
question  could  not  be  raised  in  a  case,  to  which  he  was  not  a  party .^^ 

§  241    (2c)   Estoppel  to  Question  Regularity.— See  ante,  "Assent  of 

Stockholders,"  §  241  (2ab)  ;  "Waiver  of  Right  to  Insist  upon  Payment  of 
Full  Amount,"  §  241  (2acc). 

§  241  (2d)  Action  to  Enforce  Payment. — Pleadings. — In  an  action 
by  the  receiver  of  a  national  bank  to  enforce  subscriptions  to  a  proposed 
increase  of  its  capital  stock,  an  allegation  that  the  bank,  subsequent  to  de- 
fendants' subscriptions,  and  with  their  knowledge,  represented  to  the  public 
by  means  of  circulars,  letter  heads,  etc.,  that  its  capital  stock  had  been  so 
increased,  and  that  defendants  allowed  their  names  to  remain  "upon  the 
list  of  those  subscribing  for  and  entitled  to  such  new  or  increase  of  stock," 
but  without  alleging  that  the  public  gave  credit  to  the  bank  on  the  faith  that 
defendants  were  part  owners  of  such  increase  of  stock,  or  that  they  allowed 
themselves  to  be  held  out  as  actual  stockholders,  does  not  show  that  they 
are  estopped  to  plead  the  failure  of  the  bank  to  comply  with  the  statutory 
requirements  in  prefecting  such  increase.^^ 

§  241  (3)  Reduction  of  Stock.— Right  of  Stockholders  to  Capital 
Set  Free  by  Reduction. — Under  Rev.  St.,  U.  S.,  §  5143,  empowering  a 
national  bank  to  reduce  its  capital  stock,  the  capital  set  free  by  a  reduction 
must  be  returned  to  the  stockholders,^^  in  proportion  to  their  respective 
holdings,^^  and  cannot  be  kept  by  the  bank,^*  and  a  resolution  requiring 
stockholders  to  relinquish  a  pro  rata  amount  of  their  shares  to  correspond 
to  the  reduction  in  capital  stock,  upon  the  payment  of  less  than  the  amount 
of  their  interest  in  the  capital  set  free,  is  void.^^ 

Reduction  to  Meet  Impairment  of  Capital. — Where  the  reduction 
of  the  capital  stock  of  a  national  bank  is  to  meet  an  impairment  of  equal 
amount,  there  can  be  no  distribution  among  the  stockholders.^^  In  such  case 
the  stockholder  cannot  take  the  depreciated  assets,  which  were  the  cause 
of  the  impairment,  from  the  assets  of  the  bank  and  apply  them  to  their  own 
use  and  benefit.^'^ 

30.  Right  of  vice  president  of  bank.  Bank,  8  Daly  400,  affirmed  in  78  N.  Y. 
— Western    Nat.    Bank    v.    Armstrong,       608. 

152  U.  S.  346,  38  L.  Ed.  470,  14  S.  Ct.  36.    Reduction    to   meet    impairment 

572.  of  capital. — Jerome  v.  Cogswell,  204  U. 

31.  Pleadings.— Winters      v.      Arm-  S.  1,  7,  51  L.  Ed.  843,  27  S.  Ct.  241. 
strong,  37  Fed.  508.  37.    Stockholders  in  a  national  bank, 

32.  Right  to  capital  set  free  by  re-  to  meet  an  impairment  of  $75,000  in 
duction. — Seeley  v.  New  York  Nat.  the  capital  stock  arising  from  the  in- 
Exch.  Bank,  78  N.  Y.  608,  affirming  8  solvency  of  a  borrower  and  the  ap- 
Daly  400.  parent  worthlessness  of  the  collaterals, 

33.  Jerome  v.  Cogswell,  204.  U.  S.  1,  acting  under  Rev.  St.  U.  S.  1878  § 
51  L.  Ed.  343,  27  S.  Ct.  241.  5143,  reduced  the  capital  stock  $75,000, 

34.  Seeley  v.  New  York  Nat.  Exch.  at  the  same  time  voting  to  take  the 
Bank,  78  N.  Y.  608,  affirming  8  Daly  depreciated  securities,  which  were  the 
400.  cause  of  the  impairment  of  the  capital, 

35.  Seeley  v.   New  York  Nat.   Exch.  from  the  assets,  and  place  them  in  the 
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Claims  Which  May  Be  Charged  Off. — A  national  bank,  in  charging 
off  assets  against  capital  stock  withdrawn  by  consent  of  the  comptroller  of 
the  currency,  may  list  in  the  schedule  of  charged-off  assets  claims  which 
are  also  and  primarily  listed  at  a  lesser  valuation  as  part  of  the  capital 
stock.38 

Stockholders  Who  Are  Entitled  to  Proceeds  of  Charged- Off  As- 
sets.— The  stockholders  of  record  at  the  time  of  the  reduction  of  the  capital 
stock  of  a  national  bank,  and  not  those  of  record  at  the  expiration  of  its 
charter,  are  entitled  to  the  proceeds  of  the  bad  or  doubtful  assets  set  apart 
at  the  time  of  such  reduction,  in  compliance  with  the  requirement  of  the 
comptroller  of  the  currency  that  such  assets  should  be  charged  off  or  set 
aside  for  the  benefit  of  those  who  were  then  stockholders;  the  bank,  after 
such  reduction,  being  left  with  its  capital  stock,  as  reduced,  unimpaired, 
and  a  surplus  exclusive  of  the  assets  in  question.^^  Where  assets  of  a  na- 
tional bank  are  charged  off  against  withdrawn  capital  stock,  and  set  apart 
in  trust  for  the  benefit  of  the  then  stockholders,  a  subsequent  transfer  of 
shares  by  the  stockholders,  does  not  pass  the  right  to  the  interest  of  the 
transferrers  in  the  trust  fund,  notwithstanding  the  provision  of  Rev.  St. 
U.  S.,  §  5139  [U.  S.  Comp.  St.  1901,  p.  3461],  that  transferees  of  national 
bank  stock  shall  succeed  to  all  the  rights  and  liabilities  of  their  trans- 
ferrers.*"    Similarly,  shareholders  at  the  time  of  the  creation  of  the  trust 


hands  of  trustees  for  the  benefit  of 
stockholders.  Held,  that  as  it  must  be 
presumed  that  the  comptroller  of  the 
currency,  in  determining  the  amount 
of  impairment,  took  into  consideration 
any  value  that  these  collaterals  had, 
they  could  not  thus  be  withdrawn,  as 
such  withdrawal  would  thereby  fur- 
ther impair  the  capital.  McCann  v. 
First  Nat.  Bank,  131  Ind.  95,  30'  N. 
E.  893. 

38.  Claims  which  may  be  charged 
off. — Cogswell  V.  Second  Nat.  Bank, 
78  Conn.  75,  60  Atl.  1059,  affirmed  in 
Jerome  v.  Cogswell,  204  U.  S.  1,  51 
L.    Ed.    343,    27    S.    Ct.    241. 

39.  Stockholders  who  are  entitled  to 
proceeds  of  charged-off  assets. — Judg- 
ment, Cogswell  V.  Second  Nat.  Bank, 
78  Conn.  75,  60  Atl.  1059,  affirmed  in 
Jerome  v.  Cogswell,  304  U.  S.  1,  51 
L.    Ed.   343,   27   S.   Ct.   241. 

Under  Rev.  St.  U.  S.,  §  5145  [U.  S. 
Comp.  St.  1901,  p.  3463],  providing 
that  the  affairs  of  a  national  bank  shall 
be  managed  by  the  directors,  the  di- 
rectors may,  on  a  reduction  of  the 
capital  stock  of  the  bank  by  a  vote  of 
the  shareholders,  approved  by  the 
comptroller  of  the  currency  on  the 
assurance  of  the  president  and  direct- 
ors that  bad  and  doubtful  assets  will 
be  charged  off  and  set  aside  for  the 
benefit  of  the  then  shareholders,  charge 


off  the  bad  and  doubtful  assets  as,  in 
effect,  a  dividend  from  assets  in  excess 
of  capital  stock,  and  on  so  doing  the 
right  to  receive  the  proceeds  of  the 
assets  thus  set  apart  is  irrevocably 
vested  in  those  who  are  shareholders 
on  the  date  of  the  approval  of  the  re- 
duction of  stock  by  the  comptroller  of 
the  currency,  and  they  and  their  as- 
signs are  entitled  to  whatever  is  to  be 
distributed.  Cogswell  v.  Second  Nat. 
Bank,  78  Conn.  75,  60  Atl.  1059,  af- 
firmed in  Jerome  v.  Cogswell,  304  U. 
S.   1,   51  L.   Ed.   343,  27   S.   Ct.  241. 

40.  Cogswell  V.  Second  Nat.  Bank, 
78  Conn.  75,  60  Atl.  1059,  affirmed  in 
Jerome  v.  Cogswell,  204  U.  S.  1,  51  L. 
Ed.    343,   27   S.   Ct.   241. 

The  transfer  of  shares  after  the  re- 
duction, does  not  carry  any  right  to 
an  interest  in  the  special  trust  fund, 
the  proportionate  interests  therein  hav- 
ing vested  in  the  then  shareholders  as 
individuals.  The  result  is  unaffected 
by  the  fact  that  distribution  in  cash 
may  have  been  contemplated  as  the 
assets  set  aside  were  realized  upon. 
Jerome  v.  Cogswell,  204  U.  S.  1,  8,  51 
L.    Ed.   343,   27   S.    Ct.   241. 

This  requirement,  though  not  stated 
in  the  certificate  of  approval  of  the 
reduction,  was  evidently,  on  the  facts, 
made  a  condition  thereof  and  presum- 
ably  in    accordance    with    the   practice 
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fund  may  at  any  time  thereafter  transfer  their  rights  in  the  trust  fund,  with 
or  without  a  transfer  of  their  shares  of  stock.^^ 

§  241  (4)  Conversion  of  Stock  by  Bank. — An  action  cannot  be  main- 
tained against  a  national  bank  for  conversion  of  its  own  capital  stock,  as  a 
judgment  in  such  action  vests  the  title  to  the  converted  property  in  the 
wrongdoer,  and  under  Rev.  St.,  §  5201,  such  bank  is  prohibited  fft)m  being 
a  holder  of  any  of  its  shares.'*^ 

§  242.  Subscription  to  and  Issue  of  Stock. — Estoppel  of  subscriber 
to  question  regularity  of  increase  of  stock  of  bank,  see  ante,  "Capital  and 
Shares,"  §  241. 

§  242  (1)  Effect  and  Purpose  of  Issue  of  Certificate. — A  certifi- 
cate of  stock  in  a  national  bank,  though  in  due  form,  may  be  shown  aliunde, 
to  have  been  issued  to  the  apparent  stockholder  solely  as  collateral  security 
for  money  loaned.**  The  law  does  not  invest  a  certificate  of  stock  in  a  na- 
tional bank  with  such  sanctity  as  to  give  it  immunity  against  the  general 
rule  of  law  that  writings  expressing  on  their  face  a  mere  sale  of  property, 
specifying  the  article  sold,  and  acknowledging  receipt  of  payment  are  in  the. 
nature  of  a  bill  of  parcels,  and  is  between  the  parties,  always  open  to  parol 
evidence  to  show  the  real  terms  upon  which  the  agreement  of  sale  was 
made.** 

§  242  (2)  Payment. — Purchaser  Paying  Part  Cash  and  Giving 
Bank  a  Note  for  Balance. — A  purchaser  from  a  national  bank  of  shares  of 
its  capital  stock,  paying  part  cash  therefor  and  giving  his  note  for  the  balance 
of  the  purchase  price,  and  leaving  the  shares  of  stock  in  the  hands  of  the 
bank  as  collateral  security  for  the  payment  of  the  note,  cannot  defeat  a  re- 
covery by  the  bank  on  the  note  on  the  ground  that  Rev.  St.,  U.  S.,  §  5201, 
[U.  S.  Comp.  St.  1901,  p.  3494],  prohibits  national  banks  from  making  any 
loan  or  discount  on  the  security  of  the  shares  of  its  own  capital  stock,  and 
from  becoming  the  purchaser  or  holder  of  any  such  shares,  unless  such  se- 
curity or  purchase  shall  be  necessary  to  prevent  loss  on  a  debt  previously 
contracted  in  good  faith.* ' 

of     the    comptroller's    office,     and    was  44.    Williams  v.  American  Nat.  Bank, 

imposed  to  the  end  that  justice  might       29   C.  C.  A.  203,  85   Fed    376 

be  done  to  the  owners  of  the  original  45.    Purchaser  paying  part  cash  and 

^^""l^h,  ]^%T^lo_  ^^^rf,'  '^'  "■  g'^i"g  a  note  for  balance.-Brown 
S.  1,  51  L.  Ed    343    27  S.  Ct.  241  ^.  Qhio  Nat.  Bank,  18  App.  D.  C.  598. 

41.  Cogswell   V.    Second   Nat.    Bank,  .         caA     ■       c   1  r  ■ 

78  Conn.  75,  60  Atl.  1059,  affirmed  in  ,  ^"  athdavit  of  defense,  m  an  action 
Jerome  v.  Cogswell,  204  U.  S.  1,  51  L.  by  a  national  bank  on  a  note,  is  in- 
Ed    343    27   S    Ct    241  sutticient   which    alleges    that   the    note 

42.  Conversion  of  stock  by  bank.  TorMn  Thar°e,*''nf^>f  .ini?.T  T^lf '"' 
— Mvers  v  Valley  Nat  Bank  Fed  lu  •  't^  capital  stock,  on 
r/c  Nn  Q^iq  IS  N  R  R  -f/'  *^^  representation  by  an  agent  of  the 
Cas.  Na  9,519,   18   N.   B.   R.   34.  ^^nk  that  the  defendant  would  be  made 

43.  Effect  and  purpose  of  issue  of  a  director;  that  the  bank  went  into 
certificate.— Williams  v.  American  Nat.  voluntary  liquidation  before  the  ma- 
Bank,  29  C.  C.  A.  303,  85  Fed.  376.  turity   of   a   note   given   in   renewal    of 
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§  242  (3)  Rescission. — Subscription  Induced  by  Fraud.— In  ex- 
ceptional cases,  where  there  is  no  ground  for  an  inference  that  credit  was 
extended  to  a  nationail  bank  on  the  faith  of  the  ownership  of  stock  by  a  de- 
fendant, he  should  be  permitted  to  rescind  his  agreement  of  subscription 
after  insolvency  of  the  bank,  where  it  was  induced  by  fraud  as  well  when 
there  are  creditors  as  when  there  are  none.  There  should  be  no  presump- 
tion of  law  to  overcome  the  fact  capable  of  proof  in  such  a  case.*^  A 
subscription  to  stock  of  a  national  bank  induced  by  fraud  may  be  rescinded 
after,  as  well  as  before,  the  bank  ceases  to  be  a  going  concern,  where  no 
considerable  time  has  elapsed  since  the  subscription,  if  the  subscriber  has 
taken  no  active  part  in  the  management,  has  been  diligent  in  discovering  the 
fraud  and  in  taking  steps  to  rescind,  and  where  no  considerable  amount 
of  corporate  indebtedness  has  been  created  since  the  subscription,  and  is  still 
unpaid.*''  One  induced  to  purchase  stock  of  a  national  bank  by  fraudulent 
representations  of  the  bank,  which  was  in  fact  the  owner  of  the  stock  and 
received  the  price,  cannot  make  an  effectual  tender  of  rescission  which  will 
support  an  action  at  law  to  recover  the  purchase  price  after  the  appointment 
of  a  receiver  for  the  bank,  as  neither  the  bank  nor  the  receiver  then  has 
authority  to  rescind  and  make  restitution  of  the  purchase  money. *^ 

§  242   (4)  Issuance  of  Duplicate  in  Place  of  Lost  Certificate. — A 

state  legislature  may  provide  for  the  issuance  of  a  certificate  of  stock  by 
a  national  bank  in  the  place  of  a  certificate  lost  by  the  holder,  so  long  as 
the  remedy  afforded  to  the  stockholder  does  not  affect  the  internal  manage- 
ment or  policy  of  the  bank  nor  subject  it  to  any  burdens  which  might  touch 
it  in  its  character  as  a  federal  agency.*^ 

the  original  note;  that  the  bank,  since  48.     Wallace    v.    Hood,    89    Fed.    11; 

going  into  liquidation,   has  paid  all  its  Hood  v.   Wallace,   38   C.   C.   A.   692,   97 

depositors  and  other  creditors;   that  at  Fed.   983.     Judgment  affirmed   Hood  v. 

the  time  of  the  purchase  the  shares  of  Wallace,  183  U.  S.  555,  45  L.  Ed.  1237, 

stock,    as    affiant   is    informed    and   be-  21    S.    Ct.    885. 

lieves,  and  expects  to  show  at  the  trial,  49.    Duplicate  of  lost  certificate.— In 

were    of   no   value,    and    have   been    of  re   Hayt,   39   Misc.    Rep.   356,   79   N.   Y. 

no    value    since;    that    affiant    was    not  g.  845. 

made   a   director,   or   ofifered   the   posi-  c;4.„„i,  n „<■■„     t  /t  ^ono 

tion;   and  that  he   expects   to   show   at  ^fis°s'^\8   ,?°r?  '°"  ^T   ^^^^^  1«?^' 

the  trial  that  it  was   never   the   inten-  '-J^f'  §J  f'^^Lflfr^r  ^°V^\T 

tion   of   the   bank,    or   those    in    charge  'T,^""  f  1   .  1     V  K     fl.     ^  ^ 

i-u         <:    i        a:       u-  I,  •.-■  place  of  one  lost  by  the  holder  on  ap- 

thereof,   to   offer   him   such   a   position,  „v.„„,.i^      ,.      ^u  ^      n  1  1 

..,.'.  1  -J        ju  u  I       J  plication   to   the   supreme   court.      Held 

but  that  he  was  induced  by  such  fraud-  f„  ^„„,     .„  „       f-     ••       ■  ..1 

,      .  ,    ,.  i  4.       •   ,.     iU  CO  apply  to  an  application  by  a  stock- 

ulent  representations  to  enter  into  the  i,„ij*,!:    „;  J^       ,    u     1         u      u 

arrangement  set  forth.     Brown  v.  Ohio      M'^^/    °^,,.^,.  "^V      f    .    f '^  ^\°^ 

Nat.    Bank,    18    App.    D.    C.    598.  [°l^  ]^^\fT                      °''^    °o,*   q/V 

„'...,        .    ,        .        ,  suance    of   a    new    one,   under   33    Stat. 

46.  Subscription  induced  by  fraud.  1882,  c.  390,  §  4  [U.  S.  Comp.  St,  1901, 
— Stufflebeam  v.  De  Lashmutt,  101  p.  3458],  providing  that  the  courts  of 
Fed.  367;  Newton  Nat.  Bank  v.  New-  a  state  shall  have  the  same  jurisdic- 
begin,  20  C.  C.  A.  339,  74  Fed.  135,  33  tion  over  suits  by  or  against  national 
L.  R.  A.  737.  And  see,  also,  Upton  v.  banks  which  they  have  over  suits 
Englehart,  3  Dill.  496,  Fed.  Cas.  No.  against  banks  not  organized  under  any 
l^'SO"-  law  of  the  United  States.     In  re  Hayt, 

47.  Wallace   v.    Bacon,    96    Fed.    553.  39   Misc.  Rep.   356,  79  N.  Y.  S.  845. 
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§  242  (5)  Action  to  Enforce. — Recovery  by  Receiver.— A  stock- 
holder in  a  national  bank  is  liable  to  the  receiver  thereof  on  a  note  given  to 
the  bank  for  capital  stock-^"* 

Answer. — See  ante,  "Rescission,"  §  242  (3). 

§  243.  Transfer  of  Stock. — Effect  on  liability  for  debts  and  acts  of  bank, 
see  post,  "Effect  of  Transfer  of  Stock,"  §  249.  Subject  to  lien,  see  post, 
"Lien  of  Bank  on  Stock  or  Dividends,"  §  245.  Liability  of  pledgee  for 
debts  of  bank,  see  post,  "Nature  and  Extent,"  §  248. 

§  243  (1)  Power  to  Transfer— §  243  (la)  In  General.— The  rules 
governing  the  transferability  of  national  bank  shares  are  the  same  in  general 
as  those  applicable  to  other  corporate  shares,  i.  e.,  they  are  salable  and  trans- 
ferable at  the  will  of  the  owner,  under  regulations  of  the  association  as  to 
the  manner  of  transfer.^i  The  transferable  quahty  of  national  bank  stock 
is  a  matter  without  the  control  of  state  laws,  for  the  reason  that  the  subject 
has  been  regulated  by  Act  of  Congress  (Rev.  Stat.  U.  S.,  §  5139,  U.  S. 
Comp.  Stat.  1901,  p.  3461),  which  provides  that  the  stock  shall  be  "trans- 
ferable on  the  books  of  the  association  in  such  manner  as  may  be  prescribed 
in  the  by-laws  or  articles  of  the  association. "^^ 

Bank  in  Liquidation. — After  the  expiration  of  the  term  of  its  charter, 
the  stock  of  a  national  banking  association  in  liquidation  is  not  transfer- 
able, so  as  to  give  the  transferee  the  right  to  share  in  the  election  of  di- 
rectors.'^ 

§  243  (lb)  Executor.— See  post,  "Payment  and  Delivery  of  Certifi- 
cate," §  243  (3b) ;   "Power  of  Bank  to  Refuse,"  §  243  (3da). 

50.  Recovery  by  receiver. — Hepburn  is  one  of  the  most  valuable  franchises 
V.  Kincannon,  74  Miss.  691,  21  So.  569;  conferred  by  congress  on  banking  as- 
National  Bank  v.  Case,  99  U.  S.  628,  sociations.  Without  this  power,  it  can 
25  L.  Ed.  448;  Gold  Min.  Co.  v.  Na-  readily  be  seen  the  value  of  the  stock 
tional  Bank,  96  U.  S.  640,  24  L.  Ed.  vi^ould  be  greatly  lessened,  and,  obvi- 
648;  National  Bank  v.  Matthews,  98  ously,  whatever  contributes  to  make 
U.  S.  621,  25  L.  Ed.  188;  Logan  County  the  shares  of  the  stock  a  safe  mode 
Nat.  Bank  v.  Townsend,  139  U.  S.  67,  of  investment,  and  easily  convertible, 
35  L.  Ed.  107,  11  S.  Ct.  496.  tends  to  enhance  their  value.     It  is  no 

51.  Power  to  transfer. — Johnston  v.  less  the  interest  of  the  shareholder, 
Laflin,  103  U.  S.  800,  26  L.  Ed.  532.  than  the  public,  that  the  certificate 
See,  also,  Robinson  v.  Southern  Nat.  representing  his  stock  should  be  in  a 
Bank,  180  U.  S.  295,  45  L.  Ed.  536,  21  form  to  secure  public  confidence,  for 
S.    Ct.    383.  without    this    he    could    not    negotiate 

So  far  as  the  act  of  congress  is  con-  it  to  any  advantage."     First  Nat.  Bank 

cerned,     the   doctrine   is,     as    stated    in  v.   Lanier   (U.   S.),  11   Wall.  369,   20   L 

Johnston   v.    Laflin,    103    U.    S.    800,    26  Ed.   172. 

L.   Ed.  532,  that:     "The  transferability  Assignability  as   between   seller   and 

of  shares  in  the  nationa    banks  is  not  purchaser.-See  post,  "As  between  the 

governed  by  dififerent  rules  from  those  Parties,"   §   243    (3dbb) 

which     are    ordinarily     applied    to    the  o      ^           i     u                    , 

transfer    of   shares    in    other    corporate  „^^-     ^°"*f?^     °^    ^^^^e     law.— In     re 

bodies."      Leyson   v.    Davis,    170    U.    S.  Hayt,   39   Misc.   Rep.   356,   79   N.   Y.    S. 

36,  42   L.   Ed.   939,  18   S.  Ct.   500,   reaf-  l^^'    Continental    Nat.    Bank    v.    Eliot 

firmed  in  Farmers'  Nat.  Bank  v.  Rob-  ^^*-   ^^''^'   ^   ^^d.   369. 

inson,  176  U.  S.  681,  44  L.  Ed.  637,  20  53-    Bank  in  liquidation. — Richards  v. 

S.  Ct.   1027.  Attleborough     Nat.    Bank,     148    Mass. 

"The   power   to   transfer   their   stock  ^^^'  19  N.   E.  353,  1  L.  R.  A.  781. 
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§  243  (2)  Persons  and  Corporations  to  Whom  Transferable— 
§  243  (2a)  In  General. — A  stockholder  in  a  national  bank  may  make  an 
actual  and  bona  fide  sale  and  transfer  of  his  stock  to  any  person  capable  in 
the  law  of  taking  and  holding  the  stock,  and  of  assuming  the  transferrer's 
liabilities  in  respect  thereto.^* 

§  243  (2b)  Purchase  by  Bank  of  Its  Own  Stock.— Section  35  of 
the  national  bank  law  forbids  such  bank  from  becoming  the  purchaser  or 
holder  of  its  own  capital  stock,  unless  to  prevent  loss  on  a  debt  previously 
contracted  in  good  faith,  and  then  it  must  dispose  of  the  same  within  six 
months.55  Under  Rev.  St.,  §  5201,  prohibiting  a  national  bank  from  pur- 
chasing or  holding  its  own  stock,  an  agreement  by  an  officer  of  the  bank 
that  if  another  would  take  stock,  and  let  it  stand  in  his  name,  the  bank 
would  buy  the  shares  from  him  at  any  time  he  wished,  is  void.^^ 

Purchase  and  Sale  of  Stock  by  President — Ratification. — ^The  sale 
by  the  president  of  a. national  bank,  to  himself  and  the  cashier,  of  the  stock 
of  the  bank,  owned  by  the  bank,  may  be  ratified  by  the  bank  or  its  legal 
representative;  but  a  sale  by  himself  to  the  bank,  of  its  own  stock,  where 
he  acts  in  a  double  capacity  of  seller  and  buyer,  can  not  be  ratified  when 
the  purchase  of  the  stock  by  the  bank  is  not  necessary  to  prevent  loss  upon 
a  debt  previously  contracted.  In  the  one  case  the  sale  of  the  stock  is  en- 
joined by  law,  and  its  sale  by  the  president  may  be  ratified,  however  irreg- 
ular it  may  have  been  in  the  first  instance ;  but  the  purchase  of  its  own 
stock  by  the  bank  is  interdicted  by  law,  and  for  this  act  there  can  be  no 
authorization  in  advance,  and  no  ratification  afterwards.^'' 

§  243    (2c)   Purchase  of  Shares  of  Another  National  Bank. — A 

national  bank  can  not  purchase  and  hold  shares  in  another  national  bank  as 
an  investment. 5*  Whether  a  national  bank  may  not  be  deemed  a  share- 
holder, within  the  meaning  of  §  5151,  if  it  holds  shares  of  another  national 
bank  as  security  for  previous  indebtedness,  is  a  question  suggested  in  former 
cases,  but  not  decided,  and  upon  which,  in  this  case,  no  opinion  need  be 
expressed. "9 

§  243    (3)   Mode  and  Sufficiency— §  243    (3a)   In  General.— The 

statute  although  it  authorizes  every  national  banking  association  to  pre- 
scribe the  manner  of  the  transfer  of  shares  in  capital  stock,  limits  its  powers 

54.  Person  and  corporations  to  whom  58.  Purchase  of  shares  of  another 
transferable. — Johnson  v.  Laflin,  Fed.  national  bank. — California  Bank  v.  Ken- 
Cas.  No.  7,393,  5  Dill.  65;  Johnson  v.  nedy,  167  U.  S.  363,  42  L.  Ed.  198,  17 
Lafiin,   6  Wkly.   Dig.  181.  S.    Ct.    831;    Merchants'    Nat.    Bank   -v. 

55.  Purchase  by  bank  of  its  own  Wehrmann,  69  O.  St.  160,  68  N.  E. 
stock. — Lee     v.    Citizens'    Bank,     5    O.       1004. 

Dec.  21.  59.    Scott  v.  Deweese,  181  U.  S.  302, 

56.  Bowden  v.  Santos,  Fed.  Cas.  45  L.  Ed.  822,  21  S.  Ct.  585;  apparently 
No.   1,716,   1    Hughes  158.  overruling     obiter    found    in     National 

57.  Purchase  of  stock  from  presi-  Bank  v.  Case,  99  U.  S.  628,  25  L.  Ed. 
dent — Ratification. — Bundy  v.  Jackson.  448;  Merchants'  Nat.  Bank  v.  Wehr- 
34   Fed.   628.  mann,  69  O.  St.  160,  68  N.  E.  1004. 
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in  that  respect,  to  the  extent  of  prescribing  conditions  essential  to  the  pro- 
tection of  the  association  against  fraudulent  transferers,  or  such  as  may  be 
designed  to  evade  the  just  responsibility  of  the  stockholder.  It  is  to  be  ex- 
ercised reasonably.  Under  the  pretense  of  prescribing  the  manner  of  the 
transfer,  the  association  can  not  clog  the  transfer  with  useless  restrictions, 
or  make  it  dependent  upon  the  consent  of  the  directors  or  other  stockhold- 
ers®*' The  rules  which  regulate  the  transfer  of  the  stock  of  national  banks 
are  to  be  found  in  the  statutes  of  the  United  States.  The  national  banking 
act  prescribes  no  exclusive  method  of  transfer,  but  authorizes  every  asso- 
ciation to  do  so.^i 

Regulation  in  Stock  Certificate. — Regulations  prescribing  the  manner 
in  which  shares  of  stock  in  a  national  bank  shall  be  transferred  may  be 
embodied  in  the  by-laws,  or  only  in  a  provision  on  the  face  of  the  certificate 
of  stock.®2 

When  Law  of  State  Governs. — Where  a  national  bank  has  not  pre- 
scribed a  special  mode,  a  transfer  of  its  stock  must  be  made  according  to 
the  law  of  the  state  in  which  the  bank  is  situated. ^^ 

Decisions  of  State  Courts. — The  decision  of  the  courts  of  the  state 
in  which  the  bank  may  be  located  do  not  control  it.®* 

§  243  (3b)  Payment  and  Delivery  of  Certificate. i — Stock  in  a 
national  bank  can  not  be  transferred  by  delivery  of  the  certificate  of  stock.®^ 

As  between  Seller  and  Purchaser. — As  between  the  seller  and  pur- 
chaser of  shares  in  a  national  bank,  the  sale  is  complete  when  the  certificate 
of  the  shares,  duly  assigned,  with  power  to  transfer  the  same  on  the  books 
of  the  bank,  is  delivered  to  the  bviyer,  and  payment  therefor  is  received  by 
the  seller.*® 

Certificate  Containing  Blank  Form  of  Indorsement. — The  owner  of 
a  certificate  of  stock  in  a  national  bank  may  assign  it  and  appoint  an  at- 
torney, in  blank,  though  it  is  an  instrument  under  seal,  where  the  certificate 
contains  a  provision  making  it  transferable  in  person  or  by  attorney,  and 
has  a  blank  form  of  indorsement.®^ 

Transfer  by  Executor.— An  executor's  endorsing  a  transfer  on  a  cer- 
tificate of  stock  in  a  national  bank,  and  delivering  it  to  a  purchaser,  does  not 
pass  the  title.®^ 

60.  Mode  and  sufficiency.— Johnston  65.    Payment  and  delivery  of  certif- 

V.  Laflin,  103  U.  S.  800,  26  L.  Ed.  532.  icate.— James  v.  James,  81  Tex.  373    16 

61.  Scott  V.   Pequonnock  Nat.   Bank,  S    W     1087 

15   Fed.   494,  31   Blatch.   303.  cc      a„  Uo*  .             ii            j            i. 

62.  Regulations  in  stock  certificate.  _foh„1onrLaflt      fTh   "(^f^No" 

Tnhntstnn  7/    T  aflin    inq  TT    c;    snn    9k  — Jonnson     V.    l^atlin,     jeed.    Cas.    No. 

T     p/%Q?                   '                             '  ^'393,  5   Dill.   65,   affirmed  in   103   U.   S. 

eniiru'       1             c      .   .  800,    36    L.    Ed.    533 

63.  When    law    of    state    governs.—  „1    <-.      -^                    .   . 

Hobbs    V.    Western    Nat.    Bank,     Fed  67.    Certificate  containing  blank  form 

Cas.   No.    6,551a.  or  indorsement.— Lee  v.  Citizens'  Bank, 

64.  Decisions  of  state  courts. — Scott  ^         'Dtc.  31. 

V.  Pequonnock  Nat.  Bank,  15  Fed.  494,  *8-     Transfer    by    executor. — Weyer 

21   Blatch.   303.  J'-    Second   Nat.    Bank,   57   Ind.    198. 
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§  243  (3c)  Deed. — A  deed  which  conveys  all  the  grantors'  "property, 
real  and  personal,"  embraces  and  conveys  all  their  shares  of  stock  in  a 
national  bank.^^ 

§  243  (3d)  Recording  Transfer— §  243  (3da)  Power  of  Bank 
to  Refuse. — Under  Rev.  St.,  §  5139,  providing  that  the  shares  of  a  national 
bank  "shall  be  transferable  on  the  books  of  the  bank,"  the  directors  or 
other  shareholders  of  a  national  bank  have  no  authority  to  approve  or 
reject  bona  fide  transfers  of  its  stock;  nor  can  they  refuse  to  register  such 
transfers  without  a  valid  and  lawful  reason.'^" 

Transfer  by  Foreign  Executor. — Where  the  by-laws  or  articles  of  as- 
sociation of  a  national  bank  do  not  otherwise  prescribe,  the  bank  is  bound 
under  Act  of  Pennsylvania  June  16,  1836,  §  3,  and  Act  of  Pennsylvania 
April  8,  1872,  §  11,  to  recognize  a  transfer  of  its  stock  by  a  foreign  executor, 
duly  appointed  in  another  state.'' ^ 

§  243  (3db)  Necessity— §  243  (3dba)  In  General.— Under  Rev. 
St.  U.  S.,  §  5139,  shares  in  national  banks  are  transferable  only  on  the  books 
of  the  bank.'''2  Those  persons  only  have  the  right  and  liability  of  stock- 
holders who  are  registered  as  such  on  the  books  of  the  association.  No 
person  becomes  a  shareholder,  subject  to  such  liabilities  and  succeeding  to 
such  rights,  except  by  such  transfer;  until  such  transfer  the  prior  holder  is 
the  stockholder  for  all  the  purposes  of  the  law.'^^ 

§  243  (3dbb)  As  between  the  Parties— §  243  (3dbba)  In  Gen- 
eral.— As  between  a  shareholder  in  a  national  bank  and  purchaser  of  his 
shares  the  sale  is  complete  on  assignment,  delivery,  and  payment  without 
registration  on  the  books  of  the  bank.''*  Failure  to  transfer  stock  in  a  na- 
tional bank  on  the  books  of  the  bank,  as  required  by  Rev.  St.  U.  S.,  §  5139 
[U  S.  Comp.  St.  1901,  p.  2054],  does  not  affect  the  validity  of  the  transfer 
as  between  the  parties,  nor  as  to  the  person  for  whose  benefit  the  stock  was 
transferred.''^    Revised  Statutes,  U.  S.,  §  5139,  providing  that  the  stock  of 

69.  Deed. — Feckheimer    v.    National  73.    Transfer  upon  books  of  bank. — 

Exch.   Bank,   79   Va.   80.  Richmond  v.  Irons,  131  U.  S.  27,  30  L. 

70.  Power  of  bank  to  refuse. — John-  Ed.   864,   7   S.   Ct.   788. 

son   V.   Laflin,    Fed.    Cas.    No.    7,393,    5  The  title  to  and  ownership  of  stock 

Dill    65,   affirmed   m   103   U.   S.   800,   26  in  a  national  bank  can  only  pass  by  a 

L-   Ed.   532  transfer    on    the    books    of    the    bank. 

Rev.  St.,  §  5139,  providmg  that  shares  Koons  v.  First  Nat.  Bank,  89  Ind.  178. 

shall  be  "transferable  on  the  books  of  a    „.,.,■ „,  u  „i    ;    4.1,     ^      i         r  ^i. 

.1.               •  ^--      »  J              .      •       .v     J-  A  national  bank  is  the  trustee  of  the 

the  association,     does  not  give  the  di-      „. ,,, ij„_„.  .i,„     u„  ■   \\. 

.                      i         r         1            ■  i  stockholders    the  shares  are  in  the  na- 

rectors  power  to   refuse   to   register   a  ,„.„     r  „■  „„'     •     „   .,•  „.        ,         ! 

1,           cj      i         r         r      J.     I        -^.i.     i  ture  ot  cnoses  in  action    and  no  trans- 

bona     fide    transfer    of     stock    without      f„,    „f    ^^ ,     ,  „   1  ,.  j        x-i 

Tj        J        cc   ■     .                   I  rer    ot    stock    can    be    completed    until 

some    valid    and    sufficient    reason    for       „, „,„    .,       ,      ,         r  ^i.      t.     1 

vriTi.                 T£i-T>j  shown   upon    the    books    of    the    bank. 

t.f.   ^l!^t393,^f  "dTi"    65. '^^'""'    ^''-       ^-'   Nat.    Bank   ..    Smith,    65    111.    44. 

71.  Transfer  by  foreign  executor.—  ''*•  As  between  the  parties.— John- 
Hobbs    V.    Western    Nat.    Bank,     Fed.       so"  ^-  Laflin,  6  Wkly.  Dig.  181. 

Cas.  No.  6,551a.  75.    Larimer  v.   Beardsley,   130   Iowa 

72.  Necessity.— Weyer     v.     Second      706,   107  N.  W.  935. 
Nat.   Bank,   57    Ind.    198. 
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a  national  bank  shall  be  "transferable  on  the  books  of  the  association  in 
such  manner  as  may  be  prescribed  in  the  by-laws  or  articles  of  association 
is  for  the  benefit  of  the  corporation,''*'    its    shareholders'^''  and  creditors/* 
only,  the  corporation  being  entitled  to  waive  its  provisions'^ 

§  243  (3dbbb)  Priority  as  to  Assignee  in  Bankruptcy. — See  post, 
"Pledge  of  Stock,"  §  243  (3dbc). 

§  243  (3dbbc)  Priority  as  to  Attachment. — An  unrecorded  trans- 
fer of  national  bank  stock  takes  precedence  of  a  subsequent  attachment  of 
a  creditor  of  the  assignor,  although  neither  bank  nor  creditor  had  notice  of 
the  assignment.*" 

§  243  (3dbc)  Pledge  of  Stock.— The  delivery  of  a  certificate  of 
stock  in  a  national  bank,  as  collateral  security  for  a  debt  due  the  pledgee 
from  the  shareholder,  with  a  power  of  attorney  to  transfer  the  shares  and 
execute  an  assignment  of  them  to  any  other  person,  confers  a  power  coupled 
with  an  interest,  and  gives  to  any  one  claiming  under  an  execution  of  the 
power  a  right  to  demand  of  the  bank  a  certificate  of  stock. *i 

The  subsequent  bankruptcy  of  the  shareholder  does  not  vest  in  his 
assignee  the  right  to  the  shares  in  question,  as  against  the  pledgee,  or  give 
him  a  right  to  prohibit  the  bank  upon  the  surrender  of  the  old  certificate 
from  issuing  a  new  certificate  to  the  person  to  whom  they  were  transferred 
under  the  power  of  attorney.  The  delivery  of  stock  as  security  for  a  debt, 
with  the  execution  of  the  power  of  attorney,  gave  to  the  pledgee  a  ppwer 
coupled  with  an  interest,  which  was  not  revoked  by  the  bankruptcy  of  the 
shareholder  and  could  only  be  revoked  by  the  payment  of  the  debt.*^ 

76.  Benefit  of  corporation. — Doty  v.  creditor  of  the  transferror  without  no- 
First  Nat.  Bank,  3  N.  Dak.  9,  53  N.  tice.  Doty  v.  First  Nat.  Bank,  3  N 
W.   77,   17   L.   R.   A.   359.  Dak.   9,   53   N.   W.   77,   17   L.   R.   A.   259. 

Rev.  St.  U.  S.,  §  5139   (U.  S.  Comp.  81.     Pledge    of    stock.— Dickinson    v. 

St.    1901,   p.    3461),   requiring   stock   to  Central   Nat.   Bank,   129    Mass.   279,    37 

be   transferred  by  indorsement   on   the  Am.   Rep.   351. 

corporate  books,  does  not  limit  the  A  stockholder  of  a  bank  pledged  a 
right  to  pass  title  to  stock  certificates  stock  certificate  containing  a  provision 
by  assignment,  being  enacted  for  the  that  the  shares  of  stock  vi^ere  trans- 
protection  of  the  banks,  and  the  cor-  ferable  only  on  the  books  of  the  bank 
poration  being  entitled  to  waive  its  on  surrender  of  the  certificate,  and 
provisions.  Gray  v.  Fankhauser  (Ore.),  thereafter  transferred  the  shares  of 
115   Pac.   146.  stock    to    its    president,    on    the    books 

77.  Shareholders.— Doty  v.  First  Nat.  of  the  bank,  to  pay  a  debt  to  the  bank 
Bank,  3  N.  Dak.  9,  53  N.  W.  77,  17  L.  without  a  surrender  of  the  certificate 
R.   A.   259.               .^                _  by  the  pledgee.     Held,  that  neither  the 

78.  Creditors.— Doty  v.  First  Nat.  bank  nor  its  president  acquired  any 
Bank,  3  N.  Dak.  9,  53  N.  W.  77,  17  L.  title  by  such  transfer.  Lee  v.  Citizens' 
R-   A.   259.  Bank,    5    O.    Dec.   21. 

79.  Wlaiver.— Gray  v.  Fankhauser  82.  Rights  of  assignee  in  bankruptcy. 
(Ore.),   115_  Pac.   146.  —Dickinson  v.  Central   Nat.   Bank,  129 

80.  Priority  as  to  attachment. — Haz-      Mass.   279,   37  Am    Reo    351 

ard  V.  National  Exch.  Bank,  26  Fed.  94.  A    director   in   a   national    bank   de- 

The  rights  of  a  transferee  of  national  livered    a    certificate    of    stock    accom- 

bank  stock,  under  an  unrecorded  trans-  panied     by    a    power     to    transfer    the 

fer,  good  at  common  law,  are  superior  same  as  collateral  security  to  one  who 

to  the  rights  of  a  subsequent  attaching  held  his  note.    Four  months  afterwards 
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Right  to  Dividends. — One  to  whom  stock  in  a  national  bank  has  been 
assigned  as  collateral  security  may  recover  the  dividends  thereon  from  the 
bank,  if  the  bank  had  notice  of  the  transfer  and  made  no  objection  thereto, 
notwithstanding  a  rule  of  the  bank  that  no  transfer  of  stock  shall  be  valid 
unless  made  on  its  books.** 

§  243  (3dc)  Mode  and  Sufficiency— §  243  (3dca)  Production 
or  Surrender  of  Certificate. — Without  the  surrender  of  the  certificate 
of  stock,  a  bank  cannot  issue  another  upon  a  transfer  made  by  the  apparent 
owner,  either  in  person  or  by  attorney,  that  will  deprive  the  real  owner  of 
his  shares.®*  A  by-law  of  a  national  bank  enacted  under  an  act  of  congress 
necessitating  the  production  of  an  old  certificate  of  stock  before  the  issu- 
ance of  a  new  certificate  will  not  impair  the  authority  of  the  chancellor  to 
order  the  bank  to  issue  a  new  certificate,  where  the  one  in  possession  of  the 
old  certificate  after  constructive  service  fails  to  appear. ^^ 

§  243  (3dcb)  Issuance  of  New  Certificate. — The  record  made  of 
the  transfer  upon  the  books  of  a  bank  is  sufficient,  as  between  the  trans- 
feree and  the  bank,  to  work  a  change  of  ownership,  and  new  certificates  are 
not  necessary  to  his  becoming  the  owner  of  the  stock  so  transferred.®^ 

§  243  (4)  Operation  and  Effect  of  Transfer— §  243  (4a)  No- 
tice of  Provisions  of  Articles  of  Association. — A  purchaser  of  national 
bank  stock  is  bound  to  take  notice  of  all  the  provisions  of  the  articles  of 
association.®''' 

§  243  (4b)  Right,  Title  and  Liability  of  Purchaser  or  Trans- 
feree.— Every  person  becoming  a  holder  of  stock  of  a  national  bank  by 
transfer  on  its  books  in  such  manner  as  may  be  'prescribed  in  the  by-laws 
or  articles  of  the  association,  succeeds  in  proportion  to  his  shares  to  all  the 
rights  and  liabilities  of  the  prior  holder.®® 

Certificate  Not  Negotiable. — Certificates  of  stock  in  a  national  bank 
are  not  negotiable,  so  as  to  give  a  bona  fide  assignee,  with  power  to  trans- 
fer, a  title  free  of  equities  existing  against  the  assignor.®^ 

he   was   adjudged   a   bankrupt,    and   an  Nat.    Bank    (Ky.),    119    S.   W.   236. 

assignee  was  appointed.     Subsequently,  86.     New     certificate    unnecessary. — 

the  note  being  unpaid,  its  holder  sold  Keyser  v.    Hitz,    133   U.    S.    138,    33    L. 

the  stock  at  auction  under  the  statute,  Ed.   531,   10   S.   Ct.   390. 

after  notice  to   the  maker  and  his  as-  87.    Notice   of  provisions  of  articles 

signee   in  bankruptcy.     Held,   that  the  of    association. — Knight    v.    Old     Nat. 

purchaser  at  the  auction  sale  under  the  Bank,  Fed.  Cas.  No.  7,885,  3  Cliff.  429. 

power  had  a  right  to  demand  a  trans-  88.  Right,  title  and  liability  of  pur- 

fer  from  the  bank.     Dickinson  v.  Cen-  chaser     or    transferee. — Rev.     Stat.,     § 

tral  Nat.   Bank,  129  Mass.  279,  37  Am.  5189.      Whitney    v.    Butler,    118    U.    S. 

Rep.   351.  655,  30  L.  Ed.  366,  7  S.  Ct.  61;  Johns- 

83.  Right  to  dividends. — Central  Ne-  ton  v.  Laflin,  103  U.  S.  800,  26  L.  Ed. 
braska  Nat.  Bank  v.  Wilder,  32  Neb.  532;  Robinson  v.  Southern  Nat.  Bank, 
454,  49   N.  W.   369.  180  U.   S.   395,  45   L.    Ed.   536,   21   S.   Ct. 

84.  Production  and  surrender  of  cer-  383. 

tificate. — Bath  Sav.   Inst.  v.   Sagadahoc  89.  Certificate  not  negotiable. — Knight 

Nat.  Bank,  89  Me.  500,  36  Atl.  996.  v.  Old  Nat.  Bank,  Fed.  Cas.  No.  7,885, 

85.  Letcher's     Trustee     v.     German      3   Cliff.  439. 
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Bank  Having  No  Lien  for  Debts  »of  Shareholders.— Where  there  is 
no  provision  in  the  law  of  the  bank  subjecting  shares  to  the  payment  of  a 
shareholder's  debts,  a  transferee  of  shares  transferable  only  on  the  books 
of  the  bank  by  the  shareholder  or  his  attorney  and  by  a  surrender  of  the 
certificate  takes  a  perfect  title  by' transferring  the  shares  under  a  power  to 
himself,  and  can  require  the  bank,  upon  surrender  of  the  certificate,  to  give 
a  new  one,  certifying  that  the  shares  stand  recorded  in  his  own  name.^<* 

Right  to  Share  of  Charged  Off  Assets  upon  Reduction  of  Capital 
Stock.— See  ante,  "Reduction  of  Stock,"  §  241  (3). 

§  243  (4c)  Effect  on  Title  to  Assets  of  Corporation. — The  title  to 
the  corporate  assets  of  a  national  bank  is  in  the  corporation,  and  not  in  a 
stockholder  owning  stock  therein,  and  upon  a  transfer  of  stock,  the  title  to 
such  assets  remains  unaflfected.^'^  A  stockholder,  a  director  in  a  bank  organ- 
ized and  existing  under  the  laws  of  the  territory  of  Oklahoma,  having  lost  a 
portion  of  his  personal  property,  which,  without  his  actual  knowledge,  be- 
came inadvertently  intermingled  with  the  assets  of  the  bank,  and  as  such 
appeared  upon  its  books,  at  the  time  of  the  sale  of  his  stock  therein,  is  not 
estopped  to  assert  title  thereto  as  against  the  bank,  suing  thereon  as  owner, 
either  before  or  after  the  completion  of  the  conversion  of  the  bank  into  a 
national  bank,  where  the  assignee  makes  no  complaint.  The  assignee  might, 
perhaps,  recover  in  a  proper  action  the  difference  between  the  value  of  the 
stock  in  the  financial  condition  the  bank  was  with  the  warrants  added  to 
its  assets  and  what  it  was  with  them  subtracted  therefrom,  or  he  might, 
perhaps,  sue  to  rescind  the  sale  of  the  stock  on  the  ground  of  mistake,  but 
there  is  no  privity  between  the  assignee  and  the  bank  upon  which  the  latter 
can  predicate  an  estoppel  and  claim  title  in  itself. ^^ 

§  243    (4d)   Pledge.— See  ante,  "Pledge  of  Stock,"  §  243  (3dbc). 

§  243  (4e)  Transfer  in  Trust.— The  legal  title  to  shares  of  stock  in 
a  national  bank  may  be  placed  in  a  transferee  thereof,  the  equitable  title 
thereto  remaining  in  the  original  owner ;  and  after  a  retransf er  to  the  owner 
the  stock  is  not  subject  to  garnishment  by  creditors  of  the  transferee's 

90.  Bank  having  no  lien  for  debts  as  a  director  in  the  bank,  on  the  under- 
of  shareholders. — Bath  Sav.  Inst.  v.  standing  that  as  soon  as  he  was  elected 
Sagadahoc  Nat.  Bank,  89  Me.  500,  36  director  he  should  retransfer  the  stock. 
Atl.   996.  Held,    that,    though    the    arrangement 

91.  On  title  to  assets  of  corporation.  resulted  in  an  evasion  of  the  federal 
— People's  Nat.  Bank  v.  Board  (Okl.),  statute  respecting  the  qualification  of 
104  Pac.  55,  affirming  103  Pac.  683.  national    bank    directors,    the    husband 

92.  People's  Nat.  Bank  v.  Board  ^^'4,  ^^^  stock  in  trust  for  his  wife 
(Okl.),  104  Pac.  55,  affirming  103  Pac  """'  retransferred,  and  that  after  the 
683.  retransfer,  though  without  a  considera- 

oi     T«n.,f«^    i»    4.,„_4.      A  •  J  ''°">  the  stock  was  not  subject  to  gar- 

93.  Transfer  m  trust.— A  married  nishment  by  a  creditor  of  the  hus- 
woman,  bemg  the  owner  of  stock  m  ba„d.  Citizens'  Nat.  Bank\  Sturgis 
a  national  bank,  transferred  the  same  Nat  Bank  TTpv  Pi,.  Ann  ^  «i  c  w 
to  her  husband  to  enable  him  to  qualify  fso'  af^^mef  1"  ^^''^'^iHi^!  t  1^. 
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§  243   (5)  Damages  for  Breach  of  Agreement  to  Transfer. — The 

measure  of  damages  recoverable  for  breach  of  an  agreement  to  deliver 
shares  of  stock  in  a  national  bank  where  the  contract  price  has  not  been 
paid,  is  fixed  by  §  4985,  Revised  Statutes  of  North  Dakota,  at  the  excess, 
if  any,  of  the  value  of  the  stock  to  the  buyer,  over  the  amount  due  on  the 
purchase  price.^*  Rev.  Code,  §  5012,  N.  D.,  providing  that  the  value  of  a 
written  instrument  is  presumed  to  be  that  of  the  property  to  which  it  en- 
titles the  owner,  so  far  as  it  is  applicable  to  certificates  of  stock  in  a  national 
bank,  fixes  the  presumptive  value  of  such  stock  at  its  par  or  nominal  value, 
and  the  burden  of  showing  a  greater  value  is  on  the  person  asserting  it.*' 

Section  5010,  Revised  Codes  of  North  Dakota,  which  provides  that  the 
value  of  the  property  to  a  buyer  is  deemed  to  be  the  price  at  which  an 
equivalent  thing  could,  within  a  reasonable  time  thereafter,  be  bought  in 
the  nearest  market,  is  inapphcable  as  the  means  of  estimating  the  value  of 
national  bank  stock  which  in  itself,  or  through  an  equivalent,  has  no  market 
value. ^8 

Report  to  Comptroller  as  Basis  for  Deducing  Value  of  Stock.— A 
written  report  of  the  officers  of  a  national  bank  to  the  comptroller  of  the 
currency,  made  pursuant  to  §  5211,  Rev.  Stat.,  U.  S.,  does  not  purport  to 
give  the  actual  or  estimated  value  of  the  bank's  property,  and  is  incompetent, 
alone,  as  a  basis  from  which  to  deduce  the  actual  value  of  the  bank's  stock 
jn  an  action  for  breach  of  an  agreement  to  deliver  a  number  of  shares  there- 
of.9T 

§  243  (6)  Enforcement  against  Bank. — Where  a  national  bank 
wrongfully  refuses  to  transfer  on  its  books  shares  of  stock  and  issue  new  cer- 
tificates to  a  person  entitled  thereto,  the  remedy  at  law  is  not  adequate,  and  it 
is  not  a  case  for  compensation  in  damages,  but  for  specific  performance 
which  can  only  be  enforced  in  a  court  of  chancery. ^^ 

§  243  (7)  Remedy  in  Equity  to  Set  Aside  Transfer.— A  bill  in 
equity  will  lie  by  the  receiver  of  a  national  bank  made  to  set  aside  a  fraud- 
ulent transfer  of  stock  made  by  the  holder  to  escape  personal  liability,  and 

94.  Damages  for  breach  of  agree-  the  bank,  assign  the  shares  to  F.,  trus- 
ment  to  transfer. — Patterson  v.-  Plum-  tee.  The  certificates  contain  notice  of 
mer,  10   N.   Dak.   95,   86   N.  W.   111.  such    a    by-law.      Transfer    could    only 

95.  Patterson  v.  Plummer,  10  N.  be  made  upon  the  books  of  the  bank, 
Dak.  95,  86  N.  W.  111.  which  refuses  to  allow   said   shares   to 

96.  Patterson  v.  Plummer,  10  N.  be  transferred  to  trustee.  Latter  files 
Dak.    95,    86    N.    W.    111.  his    bill,    asking   that    the    bank   be    re- 

97.  Report  to  comptroller  as  basis  quired  to  allow  such  transfer  to  be 
of  fixing  value  of  stock. — Patterson  v.  made  on  its  books,  and  to  issue  new 
Plummer,  10  N.  Dak.  95,  86  N.  W.  111.  certificates    therefor.      Held,    the    rem- 

98.  Enforcement  against  bank. —  edy  at  law  is  not  adequate,  and  it  is 
Feckheimer  v.  National  Exch.  Bank,  not  a  case  for  compensation  in  dam- 
79  Va.  80;  Mechanics'  Bank  v.  Seton  ages,  but  for  specific  performance, 
(U.  S.),  1  Pet.  299,  7  L.  Ed.  153.  which  can  only  be  enforced  in  a  court 

L.  &  S.  own  shares  of  stock  in  N.  of  chancery.  Feckheimer  v.  National 
E.  bank  of  N.,  and  failing,  indebted  to       Exch.    Bank,    79   Va.    80. 
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to  compel  the  transferror  to  pay  the  amount  of  the  stock.®* 

§  244.  Dividends.— Under  Rev.  St.,  U.  S.  §§  5199,  5204  [U.  S.  Comp. 
St.  1901,  pp.  3494,  3495],  authorizing  directors  of  a  national  bank  to  declare 
semiannual  dividends  out  of  net  profits  after  carrying  one-tenth  part  of  the 
net  profits  of  the  preceding  half  year  of  the  surplus  until  the  same  shall 
amount  to  20  per  centum  of  the  capital  stock,  and  prohibiting  the  with- 
drawal, in  the  form  of  dividends  or  otherwise,  of  any  portion  of  the  capital, 
assets  which  it  is  not  necessary  to  retain  as  capital  or  for  the  surplus  fund 
may  be  returned  to  the  shareholders  by  the  directors,  and  dividends  so  or- 
dered may  be  made  payable  in  the  future,  and  on  the  contingency  of  future 
collections  on  such  assets.^ 

Liability  to  Refund  Fraudulent  Dividends. — Where  a  dividend  was 
fraudulently  declared  from  the  capital  stock  of  a  national  bank  after  it 
was  in  reality  insolvent,  a  stockholder  receiving  the  same  is  liable  to  refund 
at  the  suit  of  the  receiver  of  the  bank,  and  the  fact  that  he  gave  his  check 
to  the  president  of  the  bank  individually,  for  the  same  will  not  relieve  him 
of  his  liability  therefor.^  It  cannot  be  urged  as  a  defense  to  a  bill  by  the 
receiver  of  an  insolvent  national  bank  against  the  shareholders,  to  recover 
dividends  unlawfully  paid  out  of  the  capital  at  times  when  the  bank  had 
earned  no  net  profits,  that  the  remedies  provided  by  the  national  banking 
act  are  exclusive,  since  the  right  to  recover  diverted  trust  funds  is  not  de- 
pendent on  statute.^  A  receiver  of  an  insolvent  national  bank  may  main-' 
tain  a  suit  in  equity  in  any  district  against  all  the  stockholders  within  the 
court's  jurisdiction  to  recover  back  unearned  dividends  received  by  them, 
and  unlawfully  paid  from  the  bank's  capital  when  insolvent,  on  the  ground 
that  it  is  a  suit  to  follow  trust  funds.* 

Tax  Dividend. — A  petition  alleging  that  defendant,  a  national  bank, 
ordered  a  tax  dividend  on  its  capital  stock,  the  distribution  thereof  to  be 

99.    Remedy    in   equity   to    set   aside  ing  such   dividend  acted  in  good  faith, 

transfer. — Bowden  v.  Santos,  Fed.  Cas.  believing  the   same   to   be   paid   out   of 

No.   1,716,   1   Hughes  158.  profits,    and    vi^here    the    bank,    at    the 

1.  Dividends. — Cogswell  v.  Second  time  such  dividend  was  declared  and 
Nat.  Bank,  78  Conn.  75,  60  Atl.  1059,  Paid,  was  not  insolvent.  McDonald  v. 
affirmed  in  Jerome  v.  Cogswell,  204  Williams,  174  U.  S.  397,  43  L.  Ed. 
U.    S.    1,    51    L.    Ed.    343,    27    S.    Ct.    241.  1022,    19    S.    Ct.    743. 

2.  Dividend  declared  after  insol-  '^^^  receiver  of  a  national  bank 
vency.— Finn  v.  Brown,  142  U.  S.  56,  F^"  ""'  recover  from  a  stockholder, 
35  L.  Ed.  936,  12  S.  Ct.  136.                           '"  ^"  3^^"°"  ^'  i^w,  a  sum  received  by 

^,  .  c  .        ,        ^  him    on    a    partial    distribution    of    the 

The     receiver    of    an     insolvent    na-  capital  of  the  bank,  made  and  received 

tional  bank  may  recover  from  a  stock-  ;„  j    f^jth    during   voluntary    liqui- 

holder     dividends    declared     and    paid  jation,  when  the  bank  was  at  the  time 

after      the     bank     became      insolvent,  s^j^ent,    and    retained    sufficient    assets 

where  necessary  to  meet  the  demands  t^    p^y    ^11    its    liabilities,    although    it 

r    r    A    179    f^%eA'^,,'   '  subsequently   became   insolvent,     law- 

C.   C.   A.   479,   96   Jr'ed.   279.  ^ence   v.   Greenup,   38   C.    C.    A.    546,   97 

The  receiver  of  a  national  bank  can-  Fed.   906. 

not  recover  a  dividend  paid  not  at  all  3.     Hayden    v.    Thompson,    17    C.    C. 

out  of  profits,  but   entirely  out  of  the  A.    592,    71    Fed.    60. 

capital,   where   the   stockholder   receiv-  4.    Hayden  v.   Brown,  94  Fed.  15. 
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effected  by  the  payment  of  taxes  levied  on  the  shares  of  stock  held  by  the 
stockholders,  and  further  alleging  that  in  pursuance  of  said  order  the  bank 
paid  the  taxes  levied  on  the  shares  of  many  of  the  shareholders,  but  failed! 
to  pay  the  taxes  levied  on  certain  other  shares  belonging  to  other  share- 
holders, who  had  assigned  their  claims  for  such  wrongful  discrimination  to 
plaintiff,  stated  a  cause  of  action. ^ 

Stock  Pledged.— See  ante,  "Pledge  of  Stock,"  §  243  (3dbc). 

§  245.  Lien  of  Bank  on  Stock  or  Dividends. — Contract  iien  to  secure 
loans,  see  post,  "Purchase  by  Bank  of  Its  Own  Stock  or  Loaning  Money 
on  Security  Thereof,"  §  260  (3).     Dividends,  see  ante  "Dividends,"  §  244. 

§  245  (1)  Lien  on  Stock  for  Debts  Due  Bank— §  245  (la)  In 
General. — A  national  bank  has  no  lien  on  its  own  stock  to  secure  the  in- 
debtedness of  a  stockholder  to  the  bank,^  although  such  indebtedness  is  for 
loans  or  advances.'^  Such  a  lien  was  provided  by  the  national  banking  act 
as  originally  enacted  in  1863  (12  Stat.  665)  ;8  but  it  was  repealed  by  the 
Act  of  1864  (13  Stat.  99).®     A  national  bank  is  impliedly  precluded  from 


5.  Tax  dividend. — Redhead  v.  Iowa 
Nat.  Bank,  133  Iowa  336,  98  N.  W. 
806. 

G.    Lien  on  stock  for  debts  due  bank. 

—Third  Nat.  Bank  v.  Buflfalo  German 
Ins.  Co.,  193  U.  S.  581,  48  L.  Ed.  801, 
34    S.    Ct.    534. 

Georgia. — Smith  v.  First  Nat.  Bank, 
115    Ga.    608,    41    S.    E.    983. 

Texas. — A  national  bank  has  no  lien 
on  its  stock  to  secure  a  general  debt 
due  from  the  holder  thereof.  Good- 
bar  V.  City  Nat.  Bank,  78  Tex.  461, 
14   S.   W.   851. 

Virginia. — Feckheimer  v.  National 
Exch.    Bank,   79   Va.   80. 

As  against  claim  of  pledgee  of  stock. 
— A  stockholder's  indebtedness  against 
a  national  bank  can  not  be  set  off 
against  the  claims  of  a  pledgee  of  the 
stock  of  the  former,  who  received  it 
in  pledge  to  secure  the  payment  of  a 
loan  made  on  the  faith  of' such  pledge, 
without  knowledge  of  the  claims  of  the 
bank,  or  that  it  was  insolvent.  Mc- 
Conville  v.  Means,  10  O.  Dec.  453,  31 
Wkly.    L.    Bull.    193. 

7.  Loans  by  national  banks  to  their 
stockholders  do  not  give  a  lien  to  the 
bank  on  the  stock  of  such  stock- 
holders. First  Nat.  Bank  v.  Earner 
(U.  S.),  11  Wall.  369,  30  L.  Ed.  173; 
Bullard  v.  National  Eagle  Bank  (U. 
S.),   18   Wall.    589,   31    E.    Ed.    933. 

A  national  bank  does  not  have  a 
lien  upon  the  stock  owned  by  a  cus- 
tomer indebted  to  it  for  loans  or  ad- 
vances. Goodbar  v.  City  Nat.  Bank, 
78   Tex.   461,   14   S.   W.    851. 


Plea  by   indorser   for   stockholder. — 

In  a  suit  by  a  national  bank  on  a  note 
against  the  maker  and  indorser  the 
latter  pleaded  that  the  bank  had  allowed 
the  maker  to  sell  his  stock  in  the  bank, 
under  which  the  bank  had  a  lien,  with- 
out first  requiring  payment  of  the  note, 
thereby  releasing  the  indorser.  Held, 
not  error  to  strike  such  plea,  for  the 
reason  that  a  national  bank  had  no  such 
lien.  Smith  v.  First  Nat.  Bank,  115 
Ga.   608,  41   S.   E.  983. 

8.  Under  Act  of  1863.— Third  Nat. 
Bank  v.  Buffalo  German  Ins.  Co.,  193 
U.    S.   581,  48   L.   Ed.   801,   34   S.   Ct.   524. 

Under  the  Act  of  1863,  relating  to 
national  banks,  such  banks  had  a  lien 
upon  their  stock  owned  by  their  debt- 
ors. Stafford  V.  Produce  Exch.  Bank- 
ing Co.,  61  O.  St.  160,  55  N.  E.  163, 
76  Am.  St.  Rep.  371,  affirming  16  O. 
C.  C.  50,  8  O.  C.  D.  483;  Lee  v.  Citi- 
zens' Bank,  5  O.  Dec.  31. 

9.  Under  Act  of  1864.— Third  Nat. 
Bank  v.  Buffalo  German  Ins.  Co.,  193 
U.   S.   581,  48   E.   Ed.   801,   34   S.    Ct.   534. 

"The  Act  of  1864  was  enacted  as  a 
substitute  for  a  prior  act,  enacted  Feb- 
ruary 35th,  1863,  and  in  many  particu- 
lars the  provisions  of  the  two  acts 
are  the  same.  But  the  earlier  statute, 
in  its  sixty-sixth  .'  section,  declared 
that  no  shareholder  in  any  association 
under  the  act  should  have  power  to 
transfer  or  sell  any  share  held  in  his 
own  right  so  long  as  he  should  be 
liable,  either  as  principal  debtor,  surety, 
or  otherwise,  to  the  association  for 
any   debt   which    had   become    due   and 
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forbidding  any  transfer  of  its  shares  of  stock,  without  the  consent  of  the 
directors,  by  a  stockholder  while  he  is  indebted  to  the  bank,  because  of 
the  repeal,  by  Act  of  June  3,  1864,  c.  106  (13  stat.  99),  re-enacting,  in  com- 
pleter form,  the  entire  law  as  to  national  banks,  of  the  provisions  of  the 
Act  of  Feb.  25,  1863,  c.  58  (12  Stat.  665),  subjecting  transfers  of  stock  in 
a  national  bank  to  debts  due  by  the  stockholders  to  the  bank,  or  permitting 
the  board  of  directors  to  provide  to  that  effect. i** 

§   245    (lb)    Provision  in  Charter,  By-Laws  and  Stock  Certiii- 
cates. — Provisions  in  the  charter  or  articles  of  association^i  and  by-laws^^ 


remained  unpaid.  This  section  was 
left  out  of  the  substituted  Act  of  1864, 
and  it  was  expressly  repealed.  Its  re- 
peal was  a  manifestation  of  a  purpose 
to  withhold  from  banking  associations 
a  lien  upon  the  stock  of  their  debtors. 
*  *  *  First  Nat.  Bank  v.  Lanier  (U. 
S.),  11  Wall.  369,  20  L.  Ed.  173."  Bul- 
lard  V.  National  Eagle  Bank  (U.  S.), 
18  Wall.  589,  21  L.  Ed.  923;  Third  Nat. 
Bank  v.  Buffalo  German  Ins.  Co.,  193 
U.  S.  581,  48  L.  Ed.  801,  84  S.  Ct.  524. 
Oh\o. — -Under  the  Act  of  1864,  na- 
tional banks  have  no  lien  on  their  stock 
owned  by  their  debtors.  Stafford  v. 
Produce  Exch.  Banking  Co.,  61  O.  St. 
160,  55  N.  E.  162,  76  Am.  St.  Rep.  371, 
affirming  16  O.  C.  C.  50,  8  O.  C.  D.  483. 

10.  Judgment,  Buffalo  German  Ins. 
Co'.  V.  Third  Nat.  Bank,  171  N.  Y.  670, 
64  N.  E.  1119,  affirmed.  Third  Nat. 
Bank  v.  Buffalo  German  Ins.  Co.,  193 
U.  S.  581,  48  L.  Ed.  801,  24  S.  Ct.  524. 

11.  Provisions  in  charter,  articles 
and  by-laws. — Third  Nat.  Bank  v.  Buf- 
falo German  Ins.  Co.,  193  U.  S.  581,  48 
L.  Ed.  801,  24  S.  Ct.  524;  BuUard  v. 
National  Eagle  Bank  (U.  S.),  18  Wall. 
589,  21  L.  Ed.  923;  First  Nat.  Bank  v. 
Lanier  (U.  S.),  11  Wall.  369,  20  L.  Ed. 
172. 

A  banking  association  organized  un- 
der The  National  Currency  Act  of  1864 
can  not,  by  virtue  of  its  articles  of  as- 
sociation create  or  hold  a  lien  on  its 
stock  to  secure  the  indebtedness  of  a 
stockholder  to  it.  Second  Nat.  Bank 
V.    National  Bank   (Ky.),   10   Bush  367. 

New  York  and  Ohio. — Unless  the 
articles  of  association  of  a  banking 
corporation  created  under  the  act  of 
congress  of  June  3,  1864,  expressly  au- 
thorize the  directors  by  a  by-law  to 
make  the  stock  of  'any  of  its  stock- 
holders subject  to  a  lien  in  favor  of 
the  bank,  as  security  for  a  debt  due  by 
him  to  the  bank,  no  such  lien  can  be 
thus  created.  Rosenback  v.  Salt 
Springs  Nat.  Bank  (N.  Y.),  53  Barb. 
495. 


The  Ohio  cases  incline  to  the  view 
that  such  a  lien  may  be  reserved  in 
the  bank's  articles  of  associations.  See 
Lee  V.  Citizens'  Bank,  5  O.  Dec.  21;  Lee 
V.  Citizens'  Nat.  Bank,  2  Cin.  R.  298, 
13  O.  Dec.  913;  Stafford  v.  Produce 
Exch.  Banking  Co.,  61  O.  St.  160,  55 
N.  E.  162,  76  Am.  St.  Rep.  371;  Mc- 
Conville  v.  Means,  10  O.  Dec.  452,  21 
Wkly.  L.  Bull.  193. 

18.  By-Laws.— Third  Nat.  Bank  v. 
Buffalo  German  Ins.  Co.,  193  U.  S.  581, 
48  L.  Ed.  801,  24  S.  Ct.  524;  Bullard 
V.  National  Eagle  Bank  (U.  S.),  18 
Wall.  589,  21  L.  Ed.  933;  First  Nat. 
Bank  v.  Lanier  (U.  S.),  11  Wall.  369, 
30  L.  Ed.  172;  Evansville  Nat.  Bank  v. 
Metropolitan  Nat.  Bank,  Fed.  Cas.  No. 
4,573,  2  Biss.  527.  See  contra  In  re  Big- 
elow,  Fed.  Cas.  No.  1,395,  2  Ben.  469, 
]  N.  B.  R.  667;  Knight  v.  Old  Nat. 
Bank,  Fed.  Cas.  No.  7,885,  3  Cliff.  429; 
In  re  Dunkerson,  Fed.  Cas.  No.  4,156, 
4  Biss.  227. 

A  by-law  of  a  national  bank,  which, 
in  effect,  gives  the  bank  a  lien  on  the 
stock  of  a  shareholder  for  all  loans  or 
discounts  made  to  him,  is  void  under 
Act  June  3,  1864,  §  35,  which  provides 
that  no  association  shall  make  any 
loans  or  discounts  on  the  security  of 
the  shares  of  its  own  capital  stock, 
nor  be  holder  or  purchaser  of  any  such 
shares,  unless  to  prevent  loss  on  a 
debt  previously  contracted  in  good 
faith.  Evansville  Nat.  Bank  v.  Met- 
ropoHtan  Nat.  Bank,  Fed.  Cas.  No.  4,573, 
3  Biss.  527. 

The  provisions  of  the  36th  section  of 
The  Currency  Act  of  1863,  restricting 
a  shareholder  from  transferring  his 
stock  as  long  as  he  owes  the  bank, 
could  not  be  retained  in  operation,  al- 
though the  section  was  repealed  by 
the  Act  of  1864,  by  means  of  a  by- 
law adopted  when  the  section  was  in 
force,  declaring  that  the  stock  of  the 
bank  shall  be  transferable  only  on  the 
books  of  the  bank,  subject  to  the  pro- 
visions and  restrictions  of  the  act  of 
congress  aforesaid.     First  Nat.  Bank  v. 
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of  a  national  bank  forbidding  a  transfer  of  stock  where  the  stockholder  is 
indebted  to  the  bank^^  and  the  insertion  of  a  condition  to  the  same  effect  in 


Lanier  (U.  S.),  H  Wall.  369,  20  L.  Ed. 
172. 

Ultra  vires. — Such  by-law  amounts 
simply  to  an  attempt  on  the  part  of 
the  bank  to  exercise  the  power  which 
was  granted  under  the  Act  of  1863,  but 
which  was  denied  by  the  Act  of  1864; 
and  is  ultra  vires  and  inoperative. 
Third  Nat.  Bank  v.  Buffalo  German 
Ins.  Co.,  193  U.  S.  581,  48  L.  Ed.  801, 
24  S.  Ct.  524.  See  First  Nat.  Bank  v. 
Lanier  (U.  S.),  11  Wall.  369,  20  L.  Ed. 
172;  Bullard  v.  National  Eagle  Bank 
(U.   S.),  18  Wall.  589,  21  L.  Ed.  923. 

A  by.-law  giving  to  a  bank  a  lien  on 
stock  of  its  debtors  is  not  "a  regulation 
of  the  business  of  the  bank,  or  a  regu- 
lation for  the  conduct  of  its  affairs," 
within  the  meaning  of  The  'National 
Banking  Act  of  1864,  and  therefore  not 
such  a  regulation  as,  under  the  act, 
national  banks  have  a  right  to  make. 
Bullard  v.  National  Eagle  Bank  (U. 
S.),  18  Wall.  589,  21  L.  Ed.  923. 

"The  5th  section  of  that  act  enacts 
that  the  articles  of  association  'shall 
specify  in  general  terms  the  object  for 
which  the  association  is  formed,  and 
may  contain  any  other  provisions,  not 
inconsistent  with  the  provisions  of  this 
act,  which  the  association  may  see  fit 
to  adopt  for  the  regulation  of  the  busi- 
ness of  the  association  and  the  conduct 
of  its  affairs.'  And  the  8th  section  of 
the  same  act  empowers  the  board  of  di- 
rectors 'to  define  and  regulate  by  by- 
laws, not  inconsistent  with  the  provi- 
sions of  this  act,  the  manner  in  which 
its  stock  shall  be  transferred.'  There 
are  other  powers  conferred  by  the  act, 
but  unless  these  confer  authority  to 
make  and'  enforce  a  by-law  giving  a 
lien  on  the  stock  of  debtors  to  a  bank- 
ing association,  very  plainly  it  has  not 
been  given."  Bullard  v.  National  Eagle 
Bank  (U.  S.),  18  Wall.  589,  21  L.  Ed. 
923. 

"Whatever  power,  therefore,  the  di- 
rectors of  a  bank  possess  to  regulate 
transfers  of  its  stock,  they  derive,  not 
from  the  fifth  section  of  the  act,  and 
not  from  the  articles  of  association, 
but  from  the  eighth  and  twelfth  sec- 
tions by  express  and  direct  grant.  It 
can  not,  therefore,  be  maintained  that 
the  present  case  is  not  governed  by 
the  decision  made  in  First  Nat.  Bank 
V.  Lanier  (U.  S.),  11  Wall.  369,  20  L. 
Ed.  172,  because  the  articles  of  associa- 
tion for  the  eagle  bank  authorized  the 
directors  to  make  a  by-law  restricting 
the    transfer    of    stock.      In    that    case 


there  was  a  by-law  prohibiting  the 
transfer,  as  in  this.  Independent  of 
the  36th  section  of  the  Act  of  r863, 
there  was  as  much  authority  to  make 
and  enforce  such  a  by-law  as  is  given 
by  the  Act  of  1864."  Bullard  v.  Na- 
tional Eagle  Bank  (U.  S.),  18  Wkll. 
589,   21   L.   Ed.   923. 

Kentucky. — Second  Nat.  Bank  v. 
National  State  Bank  (Ky.),  10  Bush 
367. 

A  national  bank  may,  by  a  by-law, 
subject  the  shares  of  a  stockholder  to 
a  lien  for  his  debt  to  the  bank,  so  as 
to  prevent  a  transfer  on  the  books  un- 
til such  debt  is  paid.  Bath  Sav.  Inst. 
V.  Sagadahoc  Nat.  Bank,  89  Me.  500, 
36   Atl.   996. 

New  Jersey. — A  national  bank  has  no 
lien,  through  its  by-laws,  on  its  own 
stock  for  a  debt  due  from  a  stock- 
holder to  the  bank.  Delaware,  etc.,  R. 
Co.  V.  Oxford  Iron  Co.,  38  N.  J.  Eq. 
340. 

New  York. — Conklin  v.  Second  Nat. 
Bank,  53   Barb.   512,  note. 

Under  National  Banking  Act,  §  35 
(13  Stat.  110),  providing  that  "no  as- 
sociation shall  make  any  loan  or  dis- 
count on  the  security  of  the  shares  of 
its  own  capital  stock,  nor  be  purchaser 
or  holder  of  any  such  shares,  unless 
such  security  or  purchase  shall  be  nec- 
essary to  prevent  loss  upon  a  debt  pre- 
viously contracted  in  good  faith,"  a 
by-law  of  a  national  bank,  providing 
that  no  transfer  of  its  stock  shall  be 
made  by  any  stockholder  who  is  lia- 
ble to  the  association,  "which  liability 
shall  be  a  lien  upon  the  said  stock,  and 
all  profits  thereof  and  dividends,"  is 
inoperative.  Judgment  51  N.  Y.  S.  667, 
29  App.  Div.  137,  reversed.  Buffalo 
German  Ins.  Co.  v.  Third  Nat.  Bank, 
162  N.  Y.  163,  56  N.  E.  521,  48  L.  R. 
A.   107. 

Ohio. — A  national  bank  can  not  re- 
serve any  lien  on  its  stock  by  means 
of  a  by-law.  Stafford  v.  Produce  Exch. 
Banking  Co.,  61  O.  St.  160,  55  N.  E. 
162.,  76  Am.  St.  Rep.  371;  McConville 
V.  Means,  10  O.  Dec.  452,  21  Wkly.  L. 
Bull.  193. 

Virginia. — Under  the  act  of  congress, 
national  banks  acquire  no  lien  upon  its 
stock  enacting  by-laws  so  as  to  make 
it  liable  for  the  debt  due  the  bank. 
Feckheimer  v.  National  Bank,  79  Ya. 
80. 

13.  Stockholder  indebted  to  bank. — 
Third  Nat.  Bank  v.  Buflfalo  German 
In  .   Co.,  193  U.   S.  581,  48  L.  Ed.  801, 
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its  certificate  of  stock,"  are  void  and  inoperative  because  repugnant  to  the 
text  of  the  national  bank  law  and  in  conflict  with  the  public  policy  which 
that  act  embodies."  Such  provisions  are  inoperative  even  as  against  the 
assignee  in  bankruptcy  of  the  stockholder.^^ 

Notice  of  Claim  of  Equitable  Lien. — Where  a  by-law  of  a  national 
bank,  providing  that  a  liability  of  a  stockholder  of  the  bank  shall  be  a  lien  on 
the  stock,  is  rendered  inoperative  by  the  National  Banking  Act  (13  Stat. 
110),  a  printed  statement  on  the  certificate  of  shares  in  such  bank,  to  the 
effect  that  the  bank  claimed  a  lien  thereon  by  virtue  of  such  by-law,  does  not 
operate  as  notice  to  a  purchaser  of  such  certificate  of  an  equitable  lien 
claimed  by  the  bank." 

§  245  (Ic)  Express  Agreements. — A  national  bank  can  not  acquire 
a  lien  upon  its  stock  by  express  agreement  so  as  to  make  it  liable  for  the 
debt  due  the  bank.i^ 

Verbal  Agreement  That  Stock  Is  Security  for  Loan  without  De- 
livery Thereof.— Under  National  Banking  Act,  §  35  (13  Stat.  110),  pro- 


24  S.  Ct.  534;  Bullard  v.  National  Eagle 
Bank  (U.  S.),  18  Wall.  589,  21  L.  Ed. 
923;  First  Nat.  Bank  v.  Lanier  (U. 
S.),   11   Wall.   369,   30   L.   Ed.   172. 

14.  Condition  in  stock  certificate. — 
Third  Nat.  Bank  v.  Buffalo  German 
Ins.  Co.,  193  U.  S.  581,  48  L.  Ed.  801, 
24  S.  Ct.  524;  Bullard  v.  National  Eagle 
Bank  (U.  S.),  18  Wall.  589,  31  L.  Ed. 
933;  First  Nat.  Bank  v.  Lanier  (U.  S.), 
11   Wall.   369,   20   L.    Ed.    172. 

Ke-dj  York. — Under  Currency  Act 
1864  (13  Stat.  99),  prohibiting  a  na- 
tional bank  from  making  any  loan  or 
discount  to  a  stockholder  on  the  faith 
of  his  stock,  etc.,  a  provision  in  the 
stock  certificates  of  a  national  bank 
that  the  stock  was  not  transferable  un- 
til! all  the  former  stockholder's  liabili- 
ties to  the  bank  were  paid  is  void,  and 
will  not  give  the  bank  a  lien  on  its 
stock  for  a  debt  due  from  the  stock- 
holder arising  from  collections  made 
by  him  for  the  bank.  A  debt  arising 
from  the  proceeds  of  such  collection 
amounts  to  a  loan,  within  the  prohibi- 
tion of  the  act.  Conklin  v.  Second  Nat. 
Bank.   53   Barb.  512,   note. 

15.  Third  Nat.  Bank  v.  Buffalo  Ger- 
man Ins.  Co.,  193  U.  S.  581,  48  L.  Ed. 
801.   24   S.   Ct.   524. 

Where  a  thing  is  against  the  spirit 
and  policy  of  a  statute  (as  this  sort 
of  lien  is  here  declared  to  have  been 
contrary  to  the  spirit  and  policy 
of  the  Banking  Act  of  1864),  a  permis- 
sion in  favor  of  it  can  not  be  implied 
from  general  expressions;  even  sup- 
posing that  liberally  construed  they 
embraced  the  case.    Bullard  v.  National 


Eagle   Bank   (U.   S.),   18   Wall.   589,   31 
L.  Ed.  933. 

16.  In  Bullard  v.  National  Eagle 
Bank  (U.  S.),  18  Wall.  589,  21  L.  Ed. 
933,  a  by-law  and  form  of  certificate, 
adopted  after  the  enactment  of  the 
statute  of  1864,  reserving  the  right  to 
refuse  to  transfer  stock  in  a  national 
bank  where  the  stockholder  was  in- 
debted to  the  bank,  was  decided  to  be 
inoperative  even  as  against  the  as- 
signee in  bankruptcy  of  the  stock- 
holder. Third  Nat.  Bank  v.  Buffalo 
German  Ins.  Co.,  193  U.  S.  581,  48  L. 
Ed.  801,  24  S.  Ct.  524. 

17.  Notice  of  claim  of  equitable  lien. 
—Judgment,  39  App.  Div.  137,  51  N. 
Y.  S.  667,  reversed.  Buffalo  German 
Ins.  Co.  V.  Third  Nat.  Bank,  163  N. 
Y.  163,  56  N.   E.  531,  48  L.   R.  A.  107. 

"The  contention  that,  although  the 
condition  in  the  certificate  was  void, 
nevertheless  it  operated  as  a  notice  to 
the  insurance  company,  and  thereby 
deprived  it  of  its  right  to  compel  the 
transfer  of  the  stock,  but  asserts  in  an- 
other form  that  there  was  power,  by 
the  insertion  of  such  a  condition  in 
the  certificate  of  stock  to  deprive  the 
stock  of  a  national  bank  of  its  attribute 
of  sale  like  any  other  personal  prop- 
erty. The  contention  wholly  ignores 
not  onfy  the  text  of  the  law,  but  the 
rule  of  public  policy  which  the  Na- 
tional Bank  Act  has  been  decided  to 
embody."  Third  Nat.  Bank  v.  Buffalo 
German  Ins.  Co.,  193  U.  S.  581,  48  L. 
Ed.  801,  34  S.   Ct.  524. 

18.  Express  agreements. — Feckhei- 
mer  v.  National  Exch.  Bank,  79  Va.  80. 
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viding  that  no  association  shall  make  any  loan  on  the  security  of  the  shares 
of  its  own  stock,  a  national  bank  is  not  entitled  to  an  equitable  lien  on  the 
stock  of  a  member  who  is  indebted  to  it,  and  who,  without  delivering  pos- 
session of  his  stock,  has  agreed  that  it  might  be  considered  a,s  security  there- 
fore, as  against  one  who  purchases  such  stock  in  good  faith. ^^  To  constitute 
a  pledge  of  such  stock,  there  nutst  be  an  actual  delivery  thereof  to  the  bank. 
A  mere  verbal  understanding  is  insufficient. ^o 

§  245  (Id)  Liquidation  of  Bank. — A  national  bank  can  acquire  no 
equitable  lien  as  against  an  indebted  stockholder  on  his  distributive  share  of 
the  assets  on  a  liquidation  of  the  bank's  affairs. ^^ 

245   (2)   Setting  Off  Debts  from  Stockholder  against  Dividends. 

— A  national  bank  may  lawfully  set  off  indebtedness  of  a  stockholder  to  the 
bank  against  dividends  accruing  on  such  stockholder's  shares, ^^  aliter  as  to 
dividends  accruing  after  his  death. ^^ 

§  246.  Rights  and  Liabilities  of  Stockholders  in  General — 
§  246  (1)  Right  to  Examine  Books,  Papers,  etc. — Stockholders  in  a 
national  bank  are  entitled  to  inspect  books  of  the  corporation.  The 
common-law  right  of  a  stockholder,  for  proper  purposes  and  under  reason- 
able regulations  as  to  place  and  time,  to  inspect  the  books  of  the  corpora- 
tion of  which  he  is  a  member,  is  not  restricted  as  to  national  banks  by  Rev. 
St.  U.  S.  §  5211  [U.  S.  Comp.  St.  1901,  p.  3498],  requiring  such  banks  to. 
make  reports  to  the  Comptroller  of  the  Currency,  or  by  §  5240  [U.  S. 
Comp.  St.  1901,  p.  3516],  providing  for  the  appointment  of  examiners  to  in- 

19.  Verbal  agreement  that  stock  is  21.  Liquidation  of  bank. — Judgment, 
security  for  loan  without  delivery  106  App.  Div.  616,  94  N.  Y.  S.  1140, 
thereof. — Judgment,  29  App.  Div.  137  affirmed.  Bridges  v.  National  Bank, 
51  N.  Y.  S.  667,  reversed.     Buffalo  Ger-  1S5  N.  Y.  146,  77  N.  E.  1005. 

man  Ins.  Co.  z'-  Third  Nat.  Bank^  162  Where  the  assignor  in  an  assignment 

N.   Y.   163,   56   N.   E.   521,   48   L.   R.   A.  for  the  benefit  of  creditors  was  indebted 

^^"^^  to  a  bank  as  an  indorser,  and  after  the 

20.  The  mere  statement  by  L.,  a  assignment  the  bank  went  into  liqui- 
bank  shareholder,  m  a  conversation  dation,  in  an  action  by  the  assignee 
with  the  president  of  the  bank  when  against  the  bank  to  recover  the  as- 
the  last  loan  was  made  to  him,  that  signer's  distributive  share  of  the  as- 
his  stock  was  a  security  to  the  bank,  gets,  the  assignor's  indebtedness  to  the 
did  not  amount  to  a  pledge  of  such  bank  could  not  be  set  off.  Judgment, 
stock,  as  there,  was  no  dehvery  of  the  io6  App.  Div.  616,  94  N.  Y.  S.  1140,  af- 
certificates.  As  tersely  said  by  the  firmed.  Bridges  v.  National  Bank,  185 
court   below:        If   we   assume   the   ex-  n    Y    146    77  N    E    1005 

istence  of  a   contract  between  the   de-  22. '  Setting    off    debts'  from    stock- 

fendant  bank  and  L.  (and  all  we  know  j^^j^^    ^     j^       ^^j^^^^^^pj^^^    j^^^ 

of  It  IS  the  testimony  of  the  president  -n      i  t\      -mi  /'r         /->•        a    „  \ 

of  the  defendant  as  to  a   conversation  E^"''  ^'iv  °.^^°"^    ^^^"^^   ^'^-   ^^^■^' 


with    L.,    in    which    he    said    the    bank 


26   S.   W.   417. 


could    consider    the    stock    in    his    safe  23.    Upon  the  death  of  a  stockholder 

as  collateral  for  his  loans),  it  was  ex-  «  the  Bank  of  Washington,  insolvent, 

ecutory   in   its    nature   as    long   as   the  and  indebted  to  the  United  States,  the 

stock   remained  in   his   possession   and  bank  has   no  right  to  set  off  the  divi- 

until  it  was  in  fact  pledged  to  the  bank  dends   accruing   upon    his    stock,    after 

by    a    delivery.      Third   Nat.    Bank    v.  his  death,  against  notes  upon  which  he 

Buffalo    German    Ins.    Co.,    193    U.    S.  Y^^  indorser     Brent  i'.  Bank,  Fed.  Cas. 

581,  48  h.  Ed.  801,  24  S.  Ct.  524.  No.  1,834,  3  Cranch,  C.  C.  517. 
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vestigate  the  condition  of  such  banks,  or  by  §  5241  [U.  S.  Comp.  St.  1901, 
p.  3517],  providing  that  no  such  bank  "shall  be  subject  -to  any  visitorial 
powers  other  than  such  as  are  authorized  by  this  title,  or  are  vested 
in  the  courts  of  justice."^* 

State  statutes  providing  that  stockholders  of  private  corporations  shall 
have  access  to  all  the  books,  records,  papers,  etc.,  of  the  corporation  at 
proper  and  reasonable  time's,  apply  to  national  banks. ^^ 


24.  Right  to  examine  books,  papers, 
records,    list    of    shareholders,    etc. — 

Judgment,  Harkness  v.  Guthrie,  27 
Utah  248,  75  Pac.  6S4,  107  Am.  St.  Rep. 
664,  affirmed.  Guthrie  v.  Harkness, 
199  U.  S.  148,  50  L.  Ed.  130,  26  S.  Ct. 
4;  Winter  v.  Baldwin,  89  Ala.  483,  7 
So.  734;  Tuttle  v.  Iron  Nat.  Bank,  170 
N.  Y.  9,  62  N.  E.  761;  Woodworth  v. 
Old  Second  Nat.  Bank,  154  Mich.  459, 
117    N.    W.    893,    118    N.    W.    581. 

No  definition  of  "visitorial  powers" 
can  'be  held  to  include  the  common- 
law  right  of  the  shareholder  to  inspect 
the  books  of  the  corporation.  Guthrie 
V.  Harkness,  199  U.  S.  148,  50  L.  Ed. 
130,  26  S.  Ct.  4. 

"That  the  statute  did  not  intend  in 
withholding  visitorial  powers  to  take 
away  the  right  to  proceed  in  courts  of 
justice  to  enforce  such  recognized 
•  rights  as  are  here  involved  is  evident 
from  the  language  used.  If  the  right 
to  compel  the  inspection  of  books  was 
a  well-recognized  common-law  remedy, 
as  we  have  no  doubt  it  was,  even  if 
included  in  visitorial  powers  as  the 
terms  are  used  in  the  statute,  it  would 
belong  to  that  class  "vested  in  courts 
of  justice'  which  are  expressly  excepted 
from  the  inhibition  of  the  statute." 
Guthrie  v.  Harkness,  199  U.  S.  148, 
50   L.   Ed.   130,   26   S.   Ct.   4. 

In  §  5210  it  is  provided  that  a  list  of 
shareholders  shall  be  kept,  subject  to 
inspection  by  the  shareholders  and 
creditors  of  the  corporation  and  the 
officers  authorized  to  assess  taxes  un- 
der state  authority.  The  purpose  of 
this  section  seems  obvious,  in  view  of 
the  other  provisions  of  the  statute,  au- 
thorizing taxation  by  the  state,  upon 
the  shareholder  (§  5219),  and  provid- 
ing for  the  individual  liability  of  the 
shareholder  to  an  amount  equal  to  his 
stock  in  cases  of  insolvency.  (Sec- 
tion 5151.)  This  court  has  said  that 
one,  if  not  the  principal,  object  of  this 
section  was  to  require  information  as 
to  the  shareholders  upon  whom  may 
rest  individual  liability  for  contracts, 
debts  or  other  engagements  of  the 
bank.  Guthrie  v.  Harkness,  199  U.  S. 
148,   50   L.    Ed.   130,   26   S.   Ct.   4,    citing 


Pauly  V.  State  Loan,  etc.,  Co.,  165  U. 
S.  606,  41  L.  Ed.  844,  17  S.  Ct.  465. 

There  is  nothing  in  §  5311,  requir- 
ing reports  to  be  made  to  the  comp- 
troller of  the  currency,  or  in  §  5240, 
providing  for  the  appointment  of  ex- 
aminers to  investigate  the  condition  of 
national  banks,  which  cuts  down  the 
usual  common-law  right  in  sharehold- 
ers in  such  corporations.  Guthrie  v. 
Harkness,  199  U.  S.  148,  50  L.  Ed.  130, 
26  S.   Ct.  4. 

Corporation  a  mere  instrumentality 
of  bank. — Where  a  corporation  was  or- 
ganized by  national  bank  officers  as  a 
mere  instrumentality  of  the  bank  it- 
self to  liquidate  a  claim  due  the  bank, 
and  all  the  bank's  stockholders  had  an 
equitable  interest  in  the  corporation, 
none  of  the  officers  or  directors  of 
which  paid  for  their  stock,  such  offi- 
cers were  estopped  to  object  to  a 
stockholder's  right  to  examine  the  cor- 
poration's books  as  a  stockholder 
thereof  because  the  one  share  which 
stood  in  his  name  had  never  been  de- 
livered to  him  nor  removed  from  the 
stock  books.  Woodworth  v.  Old  Sec- 
ond Nat.  Bank,  154  Mich.  459,  117  N. 
W.   893,   118   N.   W.   581. 

25.  Code  1886,  §  1677,  which  pro- 
vides that  stockholders  of  all  private 
corporations  have  the  right  to  have 
access  to,  and  inspection  and  examina- 
tion of,  the  books,  records,  and  papers 
of  the  corporation,  at  all  reasonable 
and  proper  times,  applies  to  national 
banks  located  within  the  state.  Winter 
V.  Baldwin,  89  Ala.  483,  7  So.  734. 

The  rights  of  stockholders  con- 
ferred by  the  above  statute  are  not 
curtailed  by,  nor  is  the  statute  in  con- 
flict with.  Rev.  St.  U.  S.,  §§  5240,  5241, 
which  provide  that  national  banks  are 
subject  to  examination  by  an  officer 
appointed  by  the  comptroller  of  the 
treasury  for  that  purpose,  and  that 
they  shall  not  be  subject  to  visitorial 
powers  other  than  those  authorized 
by  congress,  or  vested  in  the  courts 
of  justice.  Winter  v.  Baldwin,  89  Ala. 
483,    7    So.    734. 

An  application  by  a  bona  fide  stock- 
holder of  a  national  bank  to  examine 
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Time  and  Place  and  Purpose. — The  stockholder  must  make  his  de- 
mand at  a  proper  time  and  place  and  the  notice  must  disclose  a  legitimate 
reason  therefor,  since  the  stockholders  are  only  entitled  to  inspect  the 
books  of  ~a  national  bank  for  proper  purposes  and  at  proper  times, ^^  as,  for 
instance,  in  order  to  determine  the  value  of  his  stock^''  or  for  negotiating 
for  the  purchase  of  stock.^s 

Right  to  Make  Copies,  Extracts  and  Memoranda. — Since  it  is  not 
to  be  presumed  that  the  shareholder  can  carry  in  his  memory  all  the  infor- 
mation disclosed  by  an  examination  of  the  books,  and,  as  the  inspection  is 
granted  for  the  purpose  of  informing  him  concerning  the  matter,  he  has  the 


its  books,  accounts,  loans,  etc.,  in  or- 
der to  determine  the  value  of  his 
stock,  is  not  a  visitation  of  the  cor- 
poration, within  Rev.  St.  U.  S.,  §  5341 
[U.  S.  Comp.  St.  1901,  p.  3517],  pro- 
viding that  no  national  banking  as- 
sociation shall  be  subject  to  any 
visitorial  powers,  etc.,  so  as  to  prevent 
the  stockholder  from  obtaining  such 
relief  under  Rev.  St.  Utah,  §  339,  de- 
claring that  all  books  of  any  corpora- 
tion shall  be  subject  to  the  inspection 
of  any  bona  fide  stockholder  at  all  rea- 
sonable hours.  Harkness  v.  Guthrie, 
37  Utah  348,  75  Pac.  634,  107  Am.  St. 
Rep.  664,  affirmed  in  Guthrie  v.  Hark- 
ness, 199  U.  S.  148,  50  L.  Ed.  130,  36 
S.   Ct.   4. 

Rev.  St.  U.  S.,  §  5310  [U.  S.  Comp. 
St.  1901,  p.  3498],  requires  a  national 
bank  to  keep  a  list  of  shareholders, 
which  shall  be  subject  to  the  inspec- 
tion of  all  shareholders  during  busi- 
ness hours.  Corporation  Law,  Laws 
1893,  p.  1831,  c.  688,  §  39,  requires 
stock  corporations  to  keep  a  stock- 
book,  which  shall  be  open  to  the  in- 
spection of  stockholders,  who  may 
make  extracts  therefrom.  Banking 
.A.ct  Aug.  13,  1888,  c.  866,  §  4,  35  Stat. 
436  [U.  S.  Comp.  St.  1901,  p.  514],  pro- 
vides that  national  banking  associa- 
tions shall  be  deemed  citizens  of  the 
state  within  which  they  are  located. 
Held,  that  a  shareholder  of  a  national 
bank  located  in  the  city  of  New  York 
was  entitled  to  examine  its  list  of 
shareholders,  and  to  make  extracts 
iherefrom  for  the  purpose  of  negotiat- 
ing for  the  purchase  of  stock.  Lorge 
V.  Consolidated  Nat.  Bank,  105  App. 
Div.  409,  94  N.  Y.  S.  173. 

2G.  Time  and  place  and  purpose. — 
Guthrie  v.  Harkness,  199  U.  S.  148,  50 
L.  Ed.  130,  36  S.  Ct.  4;  Woodworth  v. 
Old  Second  Nat.  Bank,  154  Mich.  459, 
317   N.   W.   893,   118   N.   W.   581. 

A  national  bank  stockholder  on  Feb- 
ruary 1,   1906,   served   on  the   directors 


written  demand  for  an  examination  of 
its  books  and  records,  stating  that  he 
would  renew  the  demand  in  person 
on  February  5,  1906,  at  3  p.  m.  at  the 
banking  office,  and  that  inspection  was 
desired  to  commence  at  that  time  and 
continue  at  such  hours  as  would  not 
interfere  with  the  bank's  business.  The 
notice  cited  a  list  of  records  to  be  in- 
spected, and  recited  that  it  v/as  to 
ascertain  the  true  financial  condition 
of  the  bank,  the  true  value  of  its  as- 
sets and  capital  stock,  to  ascertain  the 
amount,  nature,  and  date  of  the  bank's 
losses  through  certain  dealings  with 
specified  persons,  and  to  investigate 
certain  documents  desired  for  use  in  a 
law  suit  commenced  by  relator.  Held, 
that  relator's  demand  was  made  at  the 
proper  time  and  place,  and  that  the 
notice  disclosed  a  legitttnate  reason 
therefor.  Woodworth  v.  Old  Second 
Nat.  Bank,  154  Mich.  459,  117  N.  W. 
893,   118   N.   W.   581. 

Where  relator  had  sued  for  false 
representations  made  by  directors  of 
a  national  bank  on  which  relator  had 
purchased  shares  of  the  bank's  stock 
at  a  price  in  excess  of  its  true  value, 
that  relator  discontinued  such  suit  and 
recommenced  it  in  the  federal  courts 
did  not  deprive  him  of  the  right  to 
compel  the  bank's  officers  to  permit 
an  examination  of  its  records  to  ascer- 
tain the  true  value  of  its  assets  and 
stock,  the  amount  of  its  losses  in  cer- 
tain specified  dealings,  and  the  ex- 
istence of  documents  essential  as 
primary  evidence  in  the  pending  ac- 
tion. Woodworth  v.  Old  Second  Nat. 
Bank,  154  Mich,  459,  117  N.  W.  893, 
118   N.   W.   581. 

27.  Harkness  v.  Guthrie,  37  Utah 
348,  75  Pac.  634,  107  Am.  St.  Rep.  66 1, 
affirming  Guthrie  v.  Harkness,  199  IT. 
S.   148,   50   L.   Ed.   130,   36   S.    Ct.   4. 

28.  Lorge  v.  Consolidated  Nat. 
Bank,  105  App.  Div.  409,  94  N.  Y.  S. 
173. 
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right  to  make  such  copies  or  memoranda  as  will  make  the  inspection  effec- 
tual not  only  by  conveying  to  his  mind  the  contents  of  the  book  but  also 
by  enabling  him  to  retain  the  same  in  such  form  that  he  may  act  thereon 
for  any  legitimate  purpose.  The  right  of  inspection,  therefore,  carries  with 
it  the  right  to  take  such  extracts  from  the  books  as  will  enable  the  share- 
holder  to   retain   the   information    disclosed   by   the   inspection.^^ 

Jurisdiction  of  State  Courts. — State  courts  have  jurisdiction  to  com- 
pel officers  of  a  national  bank  to  permit  a  stockholder's  examination  of  the 
records  and  documents  for  a  proper  purpose.^*' 

Mandamus  by  State  Courts. — Any  legal  right  which  a  stockholder  of 
a  national  bank  may  have  to  obtain  an  inspection  of  its  books  may  be  en- 
forced in  the  state  courts  by  mandamus,^!  in  view  of  the  provision  of  the 
Act  of  August  13,  1888  (25  Stat,  at  L.  433,  chap.  866,  U.  S.  Comp.  Stat. 
1901,  p.  508),  that,  for  actions  against  national  banks  at  law  or  in  equity, 
they  shall  be  deemed  citizens  of  the  state  in  which  they  are  located,  and  that 
in  such  cases  the  federal  circuit  and  district  courts  shall  have  jurisdiction 
only  as  in  eases  between  individual  citizens  of  the  same  state.^^ 

Discretion  of  Court  to  Issue. — In  issuing  the  writ  of  mandamus  the 
court  will  exercise  a  sound  discretion  and  grant  the  right  properly  to  safe- 
guard and  protect  the  interests  of  all  concerned.  The  writ  should  not  be 
granted  for  speculative  purposes,  or  to  gratify  idle  curiosity  or  to  aid  a 
blackmailer,  but  it  may  not  be  denied  to  the  stockholder  who  seeks  the  in- 
formation for  legitimate  purposes. ^^ 

§  246  (2)  Assessment  to  Restore  Impaired  Capital  Stock — §  246 
(2a)  Who' May  Make. — On  notice  from  the  comptroller,  under  Rev.  St., 
§  5205,  that  the  bank's  capital  is  impaired  so  as  to  require  an  assessment 
on  the  stockholders,  such  assessment  is  to  be  made  by  the  stockholders  them- 
selves, and  an  assessment  by  the  directors  is  void.^*     Directors  of  a  na- 

29.  Right  to  make  copies,  extracts  The  supreme  court  of  New  York 
and  memoranda. — Lorge  v.  Consoli-  has  power,  in  its  discretion,  to  compel 
dated  Nat.  Bank,  105  App.  Div.  409,  the  officers  of  a  national  bank  in 
94  N.  Y.  S.  173.  process    of   liquidation,     on     expiration 

30.  Jurisdiction  of  state  court.—  of  its  charter  by  limitation  to  exhibit 
Guthrie  v.  Harkness,  199  U.  S.  148,  50  books,  papers,  and  assets  of  the  bank 
L  Ed.  130,  36  S.  Ct.  4;  Woodworth  v.  to  the  stockholders  and  to  permit 
Old  Second  Nat.  Bank,  154  Mich.  459,  them  to  examme  and  to  take  extracts 
117   N    W    893    18   N    W    581  therefrom.     Tuttle  v.   Iron   Nat.   Bank, 

31.  Mandamus     by     state     court.-  "^An^J'  'fV'  ^v '','■>   ,        , 
Guthrie  V.  Harkness,  199  U.  S.  148,  50  .    f/Pw~  ^         .T      ^°        '5  ^'  }^^ 
L.    Ed.    130,   36    S.    Ct.    4,    affirming   75  ^^^^   '^at   where   the   discretion   of  the 
Pac.   634;   Winter   v.   Baldwin,   89   Ala.  supreme    court   in   issuing   a    writ     o 
483    "   So    734  mandamus   to  compel  the   directors   of 

„''■,.■        ,T     1              ,„„   TT     ci  ^  national  bank  in  liquidption  to  allow 

32.  Guthrie  v.  Harkness,  199  U.  S.  stockholders  to  examine  its  books  and 
148,  50  L.   Ed.  130,  36  t).   Ct.  4.  papers  has  been  lav/fully  exercised,  the 

33.  Discretion  of  court  to  issue.—  act  will  not  be  reviewed  by  the  court 
Guthrie  v.  Harkness,  199  U.  S.  148,  50  of  appeals.  Tuttle  v.  Iron  Nat.  Bark, 
L.  Ed.  130,  36  S.  Ct.  4;  Woodworth  v.  170  N.  Y.  9,  63  N.  E.  761 

Old   Second   N'at.  Bank,  154  Mich.  459,  34.    Who  may  make.— Hulitt  v.  Bell, 

117   N.  W.   893,   118  N.  W.  581.  85   Fed.  98. 
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tional  bank  are  not  empowered,  without  action  of  the  stockholders,  to  levy 
an  assessment  ordered  by  the  comptroller  for  the  purpose  of  restoring  its 
capital  and  enabling  it  to  continue  business,  by  U.  S.  Revised  Statutes,  §§ 
5136,  5145  (U.  S.  Comp.  Stat.  1901,  pp.  3445,  3463),  investing  them  with 
authority  to  transact  the  usual  and  ordinary  business  of  national  banks, 
since  the  provision  of  §  5205  (U.  S.  Comp.  Stat.  1901,  p.  3495),  for  the  ap- 
pointment of  a  receiver  to  close  up  the  business  of  the  banking  association  in 
case  it  fails  to  pay  up  its  capital  stock,  and  refuses  to  go  into  liquidation,  evi- 
dently confers  upon  the  association  the  privilege  of  declining  to  make  good 
the  deficiency,  and  to  elect,  instead,  to  go  into  voluntary  liquidation,  the 
exercise  of  which  would  seem  to  be  a  matter  in  which  the  owner,  and  not 
the  managers,  of  the  bank  primarily  are  interested. ^= 

§  246  (2b)  Enforcement. — An  assessment  to  restore  impaired  capital, 
under  Rev.  St.,  §  5205,  is  only  enforceable  by  subjecting  the  stock  of  per- 
sons refusing  to  pay,  and  no  action  will  lie  against  the  stockholders  per- 
sonally.38  A  sale  of  the  shares  of  a  shareholder  in  a  national  bank,  the 
capital  stock  of  which  is  impaired,  under  Rev.  St.  U.  S.,  §  5205,  as  amended 
by  the  Act  of  June  30,  1876,  requiring  a  sale  of  such  stock  to  meet  the  as- 
sessment for  the  deficiency,  is  void,  unless  the  stock  bring  an  amount  equal 
to  the  assessment  placed  thereon.^''' 

§  246  (2c)  Rights  of  Paying  and  Nonpaying  Shareholders  upon 
Liquidation  of  Bank. — Where  a  number  of  the  shareholders  of  a  national 
bank. in  good  faith  paid  an  assessment  made  to  comply  with  a  requirement 
of  the  comptroller  to  make  good  an  impairment  of  the  bank's  capital,  al- 
though such  assessment  was  invalid  because  made  by  the  directors  instead 
of  by  the  stockholders,  on  the  insolvency  of  the  bank,  and  the  winding  up  of 
its  affairs  by  a  receiver,  after  outside  creditors  are  paid,  such  paying  share- 
holders are  entitled  to  be  treated  as  creditors  as  against  the  non-paying 

35.  Commercial  Nat.  Bank  v.  Wain-  §  5151  the  liability  of  a  stockholder  is 
hard,  192  U.  S.  243,  48  L.  Ed.  425,  24  the  par  value  of  his  shares  in  addition 
S.  Ct.  253,  affirming  41  Ore.  359,  68  to  the  amount  invested  in  such  shares. 
Pac.  806.  Held  that,  the  only  liability  of  a  stock- 
Rev.  St.  U.  S.,  §  5205,  provides  that  holder  being  under  §  5151,  which 
every  national  bankin,g  association  arises  only  on  liquidation,  on  receiv- 
whose  capital  stock  shall  have  become  ing  notice  from  the  comptroller,  the 
impaired,  by  losses  or  othervise,  shall,  question  whether  the  investment  of 
within  three  months  after  receiving  the  shareholders  shall  De  increased  is 
notice  thereof  from  the  comptroller  of  one  for  them  to  determine,  and  an  as- 
the  currency,  pay  the  deficiency  in  the  sessmcnt  by  the  directors  is  unau- 
capital  stock,  by  assessment  upon  the  thorized.  Weinhard  v  Commercial 
shareholders  pro  rata  for  the  amount  Nat.  Bank,  41  Ore.  359,  68  Pac.  806. 
of  capital  stock  held  by  each,  and  that  Affirmed  Commercial  Nat.  Bank  v. 
if  any  such  association  shall  fail  to  Weinhard,  193  U.  S.  343,  48  L.  Ed.  425, 
pay  up  its  capital  stock,   and   shall  re-  24   S.   Ct.  253. 

fuse  to  go  into  liquidation,  as  provided  36.    Enforcement. — Hulitt  v.   Bell,  85 

by  law,  for  three  months  after  receiv-  Fed.  98. 

ing  notice  from  the  comptroller,  a  re-  37.    Merchants'  Nat.  Bank  v.  Fouche, 

ceiver   may   be   appointed   to   close   up  103   Ga.   851,   31   S.   E.   87. 
the    business    of    the    association.      By 


1§26  BANKS  AND  BANKING.  §    246    (4) 

shareholders,  and  repaid  the  amounts  so  paid,  before  general  distribution 
of  the  remaining  assets  among  all  the  shareholders.*^ 

§  246  (2d)  Collateral  Agreements  between  Shareholders. — To  re- 
cover on  a  promise  of  defendant  shareholders  in  a  national  bank  to  pay  plain- 
tiff's assessment  and  keep  his  stock  good,  the  plaintiff  must  show  that  the 
stock  was  worth  the  sum  for  which  it  sold,  plus  the  assessment  and  volun- 
tary payment  required.*^ 

§  246  (3)  Withdrawal  upon  Renewal  of  Charter.— When  Share- 
holders Cease  to  Be  Such.— Under  the  Act  of  July  12,  1882,  c.  290,  §  5, 
22  Stat.  163  (U.  S.  Comp.  St.  1901,  p.  3458),  which  provides  that  when  a 
national  bank  has  amended  its  charter,  for  the  purpose  of  renewing  the 
same,  as  therein  provided,  and  has  obtained  a  certificate  of  approval  from 
the  comptroller,  "any  shareholder  not  assenting  to  such  amendment  may 
give  notice  in  writing  to  the  directors,  within  thirty  days  from  the  date  of 
the  certificate  of  approval,  of  his  desire  to  withdraw  from  said  association, 
in  which  case  he  shall  be  entitled  to  receive  from  said  banking  asso- 
ciation the  value  of  the  shares  so  held  by  him,  to  be  ascertained  by  an 
appraisal,"  etc.,  a  shareholder  ceases  to  be  such  on  giving  notice  of  with- 
drawal within  the  required  time.*** 

Appraisal  of  Value  of  Stock  of  Withdrawing  Stockholders. — A 
committee  appointed  under  Act  of  Congress  of  July  12,  1882,  to  appraise 
the  value  of  the  shares  of  shareholders  of  a  national  bank  who  do  not  assent 
to  amendments  to  the  articles  of  association,  and  have  signified  their  in- 
tentioo  to  withdraw,  may  amend  a  mere  clerical  error  in  their  award  at  any 
time  before  appeal  therefrom  to  the  comptroller  of  the  currency,  although 
the  shareholder  has  been  notified  of  the  award,  and  has  accepted  it  in  its 
original  form.*i 

§  246  (4)  Right  of  Voting  Trust  to  Divert  Funds.- Majority  stock- 
holders of  a  national  bank,  who  enter  into  an  illegal  voting  trust  agreement, 
may  not  divert  the  funds  of  the  bank  for  the  payment  of  expenses  of  pre- 
paring the  agreement  and  of  defending  an  action  involving  its  validity.*  ^ 

38.  Right  of  paying  and  nonpaying  shares  at  the  sheriff's  sale  was  not  en- 
shareholders  upon  liquidation  of  bank.  titled  to  share  in  such  fund  until  the 
— In  re   Hulitt,   96  Fed.   785.  assessments      were      refunded     to     the 

The  assets  of  a  national  bank  being  shareholders    who     had      paid      them, 

considered  insufficient  to  pay  its  debts,  Richardson   v.   Wallace,   39   S.    C.    216, 

the  comptroller  ordered  an  assessment  17  S.  E.  725. 

of  39  per  cent  on  the  stock.     One  of  39.     Collateral    agreements    between 

the  stockholders,  who  was  indebted  to  shareholders. — Sharp    v.   Levan     (Pa.), 

the  bank,  had  been   sued  thereon,   and  84  Atl.  915. 

his    stock   was    attached,    and    sold    at  40.    When  shareholder  ceases  to  be 

sheriff's    sale    therefor,    and     on      this  such. — Kimball  v.  Apsey,  164  Fed.  S30. 

stock  no  assessment  was  paid.     After  41.    Appraisal  of   value   of   stock   of 

the   assessment   the   comptroller  unex-  withdrawing   stockholders. — First    Nat. 

pectedly   collected   a   claim     of     $8,000  Bank  v.  Breneman,  114  Pa.  315,  7  Atl. 

due    the    bank,     which      amount      was  910. 

turned  over  to  the  agent  of  the  stock-  42.     First    Nat.    Bank   v.    Holderness 

holders.     Held,   that  the  purchaser   of  (N.  C),  76  S.  E.  624. 
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§  247.  LiabUity  of  Stockholders  for  Debts  of  Bank«— §  248. 

Nature  and  Extent^s^— §  248  (1)  In  General— §  248  (la)  Na- 
ture and  General  Rule  as  to  Liability. — Each  shareholder  of  a  national 
banking  association  is  individually  liable  for  its  debts,  to  the  extent  of  the 
amount  of  his  stock,  at  its  par  value,  in  addition  to  the  amount  invested  in 
the  shares  held  by  him.**  A  person  who  becomes  a  stockholder  in  a  national 
bank  thereby  submits  himself  to  the  provisions  of  The  National  Bank  Act, 
and  becomes  liable  to  be  assessed  to  the  extent  of  his  statutory  liability  for 
all  debts  of  the  bank  existing  while  he  holds  his  stock.*^ 

The  purpose  of  the  provision  of  the  National  Banking  Law  relating  to 
the  liability  of  stockholders  is  that  in  case  of  the  insolvency  of  the  bank,  its 
shareholders  shall  be  liable  for  its  debts  to  the  extent  of  the  amount  of  their 
stock,  and  the  law  is  to  be  considered  in  view  of  such  purpose.*^  It  was 
the  intention  of  congress  (Rev.  St.,  §  5151)  to  make  the  excess  of  the  cost 
of  the  stock  of  a  national  bank,  up  to  the  par  value,  an  asset  of  the  bank,  to 
be  resorted  to  in  the  event  of  insolvency,  or  a  guaranty  fund,  in  case  the 
property  of  the  bank  is  insufficient  to  pay  its  debts.* '^ 

Nature  of  Liability. — The  liability  of  a  stockholder  of  a  national  bank 
to  assessment  on  the  bank's  insolvency  is  one  created  by  statute,*^  for  the 
sole  benefit  of  the  bank's  creditors.*^    It  is  a  conditional  liability  imposed  by 


43.  Action  to  recover  assessment 
paid  under  erroneous  belief  as  to  lia- 
bility, see  post,  "Actions  by  or  against 
Receiver,"    §   287    (4). 

43a.  Defenses  to  action,  see  post, 
"Conditions  Precedent  and  Defenses,'' 
§  250  (3). 

44.  Nature  and  general  rule  as  to  lia- 
bility.— Irons  V.  Manufacturers'  Nat. 
Bank,  21  Fed.  197;  King  v.  Armstrong, 
50    O.   St.   222,   34  N.   E.   163. 

45.  Young  V.  Wempe,  46  Fed.  354. 

"All  shareholders  of  stock  in  na- 
tional banks  become  such,  subject  to 
the  condition,  declared  by  statute,  that 
liability,  to  the  extent  of  their  shares, 
is  imposed  upon  them  for  the  con- 
tracts, debts  and  engagements  of  the 
bank.  The  statute,  in  efifect,  says  to 
all  who  become  owners  of  national 
bank  stock,  no  matter  in  what  way 
they  become  sharehoHers,  that  they 
can  not  enjoy  tlie  benefits  accruing  to 
shareholders,  and  escape  liability  for 
the  contracts,  debts  and  engagements 
of  the  bank.  In  other  words,  the  gov- 
ernment that  created  the  bank  has 
prescribed  the  terms  upon  which 
ownership  of  its  shares  could  be  ac- 
quired, and  individual  liability  in- 
curred by  shareholders.''  Christopher 
V.  Norvell,  201  U.  S.  216,  50  L.  Ed.  732, 
26  S.  Ct.  502. 

The  first  bank  law  was  passed  Feb. 
25,   1863,   c.   58,   12   Stat.   665.     The  last 


clause  of  §  12  is  as  follows:  "For  all 
debts  contracted  by  such  association 
for  circulation,  deposits,  or  otherwise, 
each  shareholder  shall  be  liable  to  the 
amount  of  the  par  value  of  the  shares 
held  by  him,  in  addition  to  the  amount 
invested  in  such  shares."  This  pro- 
vision was  changed  in  1864,  and  has 
been  since  and  is  now  in  force.  United 
States  V.  Knox,  102  U.  S  422,  26  L. 
Ed.   216. 

46.  The  purpose. — Studebaker  v. 
Perry,  43  C.  C.  A.  69,  102  Fed.  947, 
affirmed  in  184  U.  S.  258,  46  L.  Ed. 
528,   22    S.    Ct.    463. 

47.  Irons  v.  Manufacturers'  Nat. 
Bank,   21    Fed.   197. 

48.  Nature  of  liability. — Lantry  v. 
Wallace,  38  C.  C.  A.  510,  97  Fed.  865, 
affirming  182  U.  S.  536,  45  L.  Ed.  1218, 
21  S.  Ct.  878;  Scott  V.  Eatimer,  33  C. 
C.  A.  1,  89  Fed.  843,  affirming  Scott  v. 
Deweese,  181  U.  S.  202,  45  L.  Ed.  83S, 
21  S.  Ct.  585;  First  Nat.  Bank  v. 
Hawkins,  24  C.  C.  A.  444,  79  Fed.  51, 
reversing  174  U.  S.  364,  43  L.  Ed.  1007, 
19  S.  Ct.  739;  Aldrich  v.  Skinner,  98 
Fed.   375. 

49.  Benefit  of  creditors. — Scott  v. 
Latimer,  89  Fed.  843,  33  C.  C.  A.  1,  af- 
firmed in  Scott  V.  Deweese,  181  U.  S. 
202,  45  L.  Ed.  822,  21  S.  Ct.  585;  Lan- 
try  V.  Wallace,  38  C.  C.  A.  510,  97  Fed. 
865,  affirmed  in  182  U.  S.  536,  45  L. 
Ed.   1218,   21   S.    Cl.   878. 
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law  as  an  incident  of  ownership,Bo  but  it  is  conditional  only,  in  that  all  the 
ordinary  resources  of  the  bank  must  be  first  exhausted  before  the  stock- 
holders are  proceeded  against.^^ 

Several,  Contractual  and  Statutory. — Individual  liability  of  a  stock- 
holder is  contractual  in  its  nature  although  there  is  no  direct  contract  with 
any  one,  and  it  arises  by  force  of  the  statute.^^    It  is  that  of  principals,  not 


50.  Conditional  liability. — The  lia- 
bility of  a  stockholder  in  a  national 
bank,  who  has  made  full  payment  for 
his  stock,  to  pay  assessments  for  the 
benefit  of  the  bank's  creditors,  is  not 
contractual,  but  is  a  conditional  lia- 
bility imposed  by  law  as  an  incident 
to  ownership  of  the  stock.  Aldrich  v. 
Skinner,  98   Fed.  375. 

"The  individual  liability  is  an  in- 
separable incident  to  national  bank 
shares,  for  which  the  lawful  holder  is 
liable;  but  this  liability  is  his  own 
debt,  and  attaches  to  a  specific  several 
article  of  his  property — the  share  of 
stock."  Merchants'  Nat.  Bank  v. 
Wehrmann,  69  O.  St.  160,  68  N.  E. 
1004. 

51.  Bank  v.  Kennedy  (U.  S.),  17 
Wall.  19,  21  L.  Ed.  531.  And  see  Ken- 
nedy V.  Gibson  (U.  S.),  8  Wall.  498, 
19   L.   Ed.   476. 

52.  Contractual  in  nature. — Rich- 
mond V.  Irons,  131  U.  S.  27,  30  L.  Ed. 
864,  7  S.  Ct.  788;  Stuart  v.  Hayden,  169 
U.  S.  1,  42  L.  Ed.  639,  18  S.  Ct.  274; 
Matteson  v.  Dent,  17G  U.  S.  521,  44  L. 
Ed.   571,   20   S.    Ct.   419. 

Whoever  becomes  a  stockholder  in 
a  national  bank  assumes  this  liability 
as  an  element  of  his  contract.  Irons 
V.  Manufacturers'  Nat.  Bank,  21  Fed. 
197. 

Essential  element  of  contract. — 
"  'The  individual  liability  of  the  stock- 
holders is  an  essential  element  in  tlie 
contract  by  which  the  stockholders 
became  members  of  the  corporation. 
It  is  voluntarily  entered  into  by  sub- 
scribing for  and  accepting  shares  of 
stock.  Its  obligation  becomes  a  part 
of  every  contract,  debt  and  engage- 
ment of  the  bank  itself,  as  much  so  as 
if  they  were  made  directly  by  the 
stockholder  instead  of  by  the  corpora- 
tion. There  is  nothing  in  the  statute 
to  indicate  that  the  obligation  arising 
upon  these  undertakings  and  promises 
should  not  have  the  same  force  and 
effect,  and  be  as  binding  in  all  respects, 
as  any  other  contracts  of  the  individual 
stockholders.'  liichmond  v.  Irons,  121 
U.  S.  27,  30  L.  Ed.  864,  7  S.  Ct.  788." 
Stuart  V.  Hayden,  169  U.  S.  1,  8,  43  L. 
Ed.  639,  18  S.  Ct.  274. 

By   entering   into    the    relation    of   a 


shareholder  in  a  national  banking  as- 
sociation, the  shareholder  subjected 
himself  to  the  obligation  created  by 
the  statute.  Studebaker  v.  Perry,  184 
U.  S.  258»46  L.  Ed.  528,  32  S.  Ct.  463, 
reaffirmed  in  Smith  v.  Brown,  187  U. 
S.  637,  47  L.  Ed.  344,  33  S.  Ct.  845; 
Hornor  v.  Henning,  93  U.  S.  238,  33  L. 
Ed.  879. 

Liability  voluntary  and  attaches  to 
ownership  of  stock. — "Undoubtedly, 
the  obligation  is  declared  by  the  stat- 
ute to  attach  to  the  ownership  of  the 
stock,  and  in  that  sense  may  be  said 
to  be  statutory.  But  as  the  owner- 
ship of  the  stock,  in  most  cases,  arises 
from  the  voluntary  act  of  the  stock- 
holder, he  must  be  regarded  as  hav- 
ing agreed  or  contracted  to  be  subject 
to  the  obligation."  First  Nat.  Bank  v. 
Hawkins,  174  U.  S.  364,  43  L.  Ed.  1007, 
19  S.  Ct.  739,  reaffirmed  in  Shaw  v. 
National  German-American  Bank,  199 
U.  S.  603,  50  L.  Ed.  338,  26  S.  Ct.  750. 
See,  also,  Whitman  v.  National  Bank, 
176  U.  S.  559,  44  L.  Ed.  587,  20  S.  Ct. 
477. 

Arises  from  subscription. — -"The 
obligation  of  a  subscriber  ~to  stock,  to 
contribute  to  the  amount  of  his  sub- 
scription for  the  purpose  of  the  pay- 
ment of  debts,  is  contractual,  and 
arises  from  the  subscription  to  the 
stock.  True,  whether  there  is  to  be  a 
call  for  the  performance  of  this  obli- 
gation depends  on  whether  it  becomes 
necessary  to  do  so  in  consequence  of 
the  happening  of  insolvency.  But  the 
obligation  to  respond  is  engendered 
\'iy  and  relates  to  the  contract  from 
which  it  arises."  Matteson  v.  Dent, 
176  U.  S.  521,  44  L.  Ed.  571,  30  S.  Ct. 
419. 

Liability  by  force  of  statute,  not  con- 
tract with  bank. — The  liability  of  a 
shareholder  to  an  assessment  is  not 
a  contractual  liability  flowing  from 
his  acquisition  of  the  shares,  but  a 
liability  arising  by  force  of  the  stat- 
ute. First  Nat.  Bank  v.  Hawkins,  34 
C.  C.  A.  444,  79  Fed.  51,  reversed  174 
U.  S.  364,  43  L.  Ed.  1007,  19  S.  Ct.  739. 

The  liability  of  a  stockholder  in  a 
national  bank  for  assessments  made  by 
the  comptroller  on  its  insolvency  is 
not    dependent    upon    the    contract    of 
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of  sureties,^^  a^d  is  several  and  not  joint.^^ 

Distinct  from  Assessment  to  Restore  Capital  Stock. — The  statu- 
tory double  liability  of  holders  of  national  bank  stock  under  §  5151,  U.  S. 
Rev.  Stat.,  is  entirely  distinct  from  the  assessment  to  restore  impaired  cap- 
ital stock  under  §  5205,  Rev.  Stat.,  which  is  voluntary  and  imposed  by  the 
stockholders'  ow^n  vote.^^ 


subscription  between  the  stockholder 
and  the  corporation.  Scott  v.  Latimer, 
33  C.  C.  A.  1,  89  Fed.  843,  affirmed 
Scott  V.  Deweese,  181  U.  S.  303,  45  L. 
Ed.  833,  31  S.  Ct.  585. 

The  liability  of  a  national  bank 
shareholder  does  not  arise  wholly  out 
of  contract  between  him  and  the  bank 
or  its  creditors;  but,  upon  becoming 
a  shareholder,  there  is  no  direct  con- 
tract with  anyone,  and  he  becomes,  as 
was  held  in  Keyser  v.  Hitz,  133  U.  S. 
138,  33  L.  Ed.  531,  10  S.  Ct.  290,  "by 
force  of  the  statute,  individually  re- 
sponsible to  the  amount  of  his  stock, 
for  the  contracts,  debts  and  engage- 
ments of  the  bank  equally  and  ratably 
with  other  shareholders.  Such  statu- 
tory liability  was  created  for  the  pro- 
tection of  creditors,  and  in  order  to 
strengthen  the  bank  in  the  confidence 
of  the  public.  The  bank,  although  its 
shares  of  stock  were  private  property, 
was  an  instrumentality  of  the  general 
government  in  the  conduct  of  its  af- 
fairs. Farmers',  etc.,  Nat.  Bank  v. 
Bearing,  91  U.  S.  39,,  23  L.  Ed.  196; 
In  Davis  i'.  Elmira  Sav.  Bank,  161  U. 
S.  275,  40  L.  Ed.  700,  16  S.  Ct.  502,  the 
court  said  that  'national  banks  are  in- 
strumentalities of  the  federal  govern- 
ment, created  for  public  purposes,  and 
as  such  are  necessarily  subject  to  the 
paramount  authority  of  the  United 
States.'  This  principle  was  reaffirmed 
in  Easton  v.  Iowa,  188  U.  S.  220,  47 
L.  Ed.  452,  23  S.  Ct.  288.  See,  also. 
Pacific  Nat.  Bank  v.  Mixter,  134  U.  S. 
731,  31  L.  Ed.  567,  8  S.  Ct.  718."  Chris- 
topher V.  Norvell,  301  U.  S.  316,  50  L. 
Ed.   732,   26    S.    Ct.    502. 

53.  Liability  that  of  principal  not 
surety. — The  liability  which  share- 
holders in  national  banks  incur  under 
§  12  of  the  Act  of  1864,  which  provides 
for  a  liability  "to  the  extent  of  the 
amount  of  their  stock  therein,  at  the 
par  value  thereof,  in  addition  to  the 
amount  invested  in  such  shares,"  is 
that  of  principals,  not  of  sureties.  Ho- 
bart  V.  Johnson,  8  Fed.  493,  19  Blatchf. 
395. 

54.  Several,  not  joint. — Kennedy  v. 
Gibson   (U.  S.),  8  Wall.  498,  19  L.  Ed. 


476;  United  States  v.  Knox,  103  U.  S. 
433,  26  L.  Ed.  216;  Merchants'  Nat. 
Bank  v.  Wehrmann,  69  O.  St.  160,  68 
N.   E.   1004. 

The  individual  liability  in  addition 
to  the  amount  invested  in  the  shares, 
as  IS  entirely  clear  from  the  language 
employed  in  creating  it,  is  several  and 
can  not  be  made  joint,  and  the  share- 
holders were  not  intended  to  be  put 
in  the  relation  of  guarantors  or  sure- 
ties, "one  for  another,"  as  to  the 
amount  which  each  might  be  required 
to  pay.  United  States  v.  Knox,  102 
U.   S.   423,   36   L.   Ed.   316. 

55.  Distinguished  from  assessment 
to  restore  capital. — The  assessment 
imposed  upon  the  stockholders  by 
their  own  vote,  for  the  purpose  of  re- 
storing their  lost  capital,  as  a  con- 
sideration for  the  privilege  of  con- 
tinuing business,  and  to  avoid  liquida- 
tion under  §  5205,  Rev.  Stat,  is  not 
the  assessment  contemplated  b3' 
§  5151,  by  which  the  shareholders  of 
every  national  banking  association 
may  be  compelled  to  discharge  their 
individual  responsibility  for  the  con- 
tracts, debts,  and  engagements  of  the 
association.  The  assessment  as  made 
under  §  5205  is  voluntary,  made  by  the 
stockholders  themselves,  paid  into  the 
general  funds  of  the  bank  as  a  further 
investment  in  the  capital  stock,  and 
disposed  of  by  its  officers  in  the  or- 
dinary course  of  its  business.  It  may 
or  may  not  be  applied  by  them  to  the 
payment  of  creditors,  and  in  the  or- 
dinary course  of  business  certainly 
would  not  be  applied,  as  in  cases  of 
liquidation,  to  the  payment  of  cred- 
itors ratably;  whereas  under  §  5151  the 
individual  liability  does  not  arise,  ex- 
cept in  case  of  liquidation  and  for  the 
purpose  of  winding  up  the  afifairs  of 
the  bank.  The  assessment  under 
§  5151  is  made  by  authority  of  the 
comptroller  of  the  currency,  is  not 
voluntary,  and  can  be  applied  only  to 
the  satisfaction  of  the  creditors  equally 
and  ratably.  Delano  v.  Butler,  118  U. 
S.  634,  30  L.  Ed.  360,  7  S.  Ct.  39.  See 
post,  "Payment  of  Assessment  to  Re- 
store Capital  Stock,"  §  250   (3be"). 
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§  248  (lb)  Persons  Deemed  to  Be  Shareholders  for  Purpose  of 
Assessment. — Liability  Dependent  on  Ownership,  Real  or  Apparent. 

— Liability  for  an  assessment  on  the  shares  of  an  insolvent  national  bank 
may  arise  in  two  classes  of  cases :  i.  e.,  in  the  case  of  the  registered  owner 
of  stock  who  is  not  the  real  owner,  and  in  that  of  the  real  owner  of  stock 
registered  in  another's  name.^* 

The  real  owner  the  shares  of  the  capital  stock  of  a  national  banking 
association  may,  in  every  case,  be  treated  as  a  shareholder  within  the  mean- 
ing of  §  SlSl,^'''  whether  the  shares  are  registered  in  his  name  or  not.®^     As 


56.  Liability  dependent  on  owner- 
ship, real  or  apparent. — The  owners  of 
stock  in  a  national  bank  are  liable,  and 
those  who  held  themselves  out,  or  al- 
low themselves  to  be  held  out,  as  own- 
ers of  stock,  are  also  liable,  for  the 
debts  of  the  bank,  whether  they  own 
stock  or  not.  Case  v.  Small,  10  Fed. 
732,   4  Woods   78. 

"There  are  two  classes  of  cases  of 
this  character — one,  wherein  the  lia- 
bility has  been  enforced  against  a 
party  defendant  in  whose  name  the 
slock  was  registered  on  the  books  of 
the  bank,  regardless  of  the  question 
whether  he  was,  in  point  of  fact,  the 
owner  of  said  stock;  and  the  other, 
where  the  liability  has  been  enforced 
against  the  real  owner  of  the  stock, 
although  the  stock  stood  registered 
on  the  books  in  the  name  of  a  third 
person.  In  the  former  class,  the  lia- 
bility is  said  to  be  created  by  the  act 
of  the  party  in  whose  name  the  stock 
is  registered,  m  holding  himself  out 
as  a  stockholder,  and  thus  inviting 
others  to  deal  with  the  bank  and  be- 
come creditors,  relying  on  the  reputa- 
tion and  financial  strength  of  the  nom- 
inal stockholders."  Robinson  v.  South- 
ern Nat.  Bank,  180  U.  S.  295,  45  L. 
Ed.  536,  21  S.  Ct.  38.3.  See,  also,  Ohio 
Valley  Nat.  Bank  v.  Hulitt,  204  U.  S. 
162,  51  L.  Ed.  423,  27  S.  Ct.  179;  Pauly 
V.  State  Loan,  etc.,  Co.,  165  U.  S.  606, 
41  L.  Ed.  844,  17  S.  Ct.  465,  reaffirmed 
in  Harmon  v.  National  Park  Bank,  172 
U.  S.  644,  43  L.  Ed.  1182,  19  S.  Ct.  877; 
Matteson  v.  Dent,  176  U.  S.  521,  44  L 
Ed.   571,   20   S.   Ct.  419. 

Persons  may  be  treated  as  share- 
holders, within  the  meaning  of  §  5151, 
who  hold  themselves  out,  or  allow 
themselves  to  be  held  out,  as  owners 
of  stock  in  such  way  and  under  such 
circumstances  as,  upon  principles  of 
fair  dealing,  will  estop  them,  as  against 
creditors,  from  claiming  that  they  were 
not,  in  fact,  owners.  Pauly  v.  State 
Loan,  etc.,  Co.,  165  U.  S.  606,  41  L. 
Ed.   844,   17   S.   Ct.   465,    reaflirmed     in 


Harmon  v.  National  Park  Bank,  172 
U.  S.  644,  43  L.  Ed.  1182,  19  S.  Ct.  877; 
Anderson  v.  Philadelphia  Warehouse 
Co.,  Ill  U.  S.  479,  28  L.  Ed.  478,  4  S. 
Ct.    525. 

Estoppel  to  deny  liability  as  share- 
holder.— See  post,  "Estoppel  to  Deny 
Liability  as   Shareholder,"  §  348   (7). 

Subscriber  to  proposed  increase  of 
stock. — See  post,  "Conditions  Prece- 
dent and  Defenses,"  §  250  (3). 

Illegality  or  irregularity  in  increase 
of  stock. — See  post,  "Conditions  Prece- 
dent and  Defenses,"  §  250   (3). 

Purchaser  induced  by  fraud. — See 
post,  "Liability  of  Transferee," 
§   249    (3). 

Person  purchasing  stock  for  an- 
other.— See  post,  "Liability  of  One 
Holding  Stock  as  Trustee,"   §  248   (3). 

Shares  standing  in  name  of  agent  of 
purchaser. — See  post,  "Liability  of 
Both  Transferror  and  Transferee," 
§   249_  (2). 

Religious  society  a  shareholder. — 
See  post,  "Liability  of  One  Holding 
Stock  as  Trustee,"  §  248  (3). 

57.  Real  owner. — Pauly  v.  State 
Loan,  etc.,  Co.,  165  U.  S.  606,  41  L. 
Ed.  844,  17  S.  Ct.  465,  reaffirmed  in 
Harmon  v.  X'ational  Park  Bank,  172  U. 
S.  644,  43  L.  Ed.  1182,  19  S.  Ct.  877; 
Robinson  v.  Southern  Nat.  Bank,  ISO 
U.  S.  295,  45  L.  Ed.  536,  31  S.  Ct.  383. 
See  Ohio  Valley  Nat.  Bank  v.  Hulitt, 
204  U.  S.  162,  51  L.  Ed.  423,  27  S.  Ct. 
179;  Germania  Nat.  Bank  v.  Case,  99 
U.  S.  628,  35  L.  Ed.  448;  Rankin  v.  Fi- 
delity Ins.,  etc.,  Co.,  189  U.  S.  342,  47 
L.   Ed.   792,   23   S.   Ct.   553. 

58.  Registry  immaterial. — Robinson 
V.  Southern  Nat.  Bank,  180  U.  S.  295, 
45  L.  Ed.  536,  21  S.  Ct.  383;  Rankin  v. 
Fidelity  Ins.,  etc.,  Co.,  189  U.  S.  242, 
47  L.  Ed.  792,  23  S.  Ct.  553;  Anderson 
V.  Philadelphia  Warehouse  Co.,  Ill  U 
S.  479,  28  L.  Ed.  478,  4  S.  Ct.  525;  Ohio 
Valley  Nat.  Bank  v.  Hulitt,  204  U.  S. 
162,   51   L.    Ed.   423,   27   S.   Ct.   179. 

Where  the  real  ownership  of  the 
stock  is  in  one  his  liability  may  be  es- 
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a  general  rule,  the  question  of  liability  for  an  assessment  on  the  shares  of  an 
insolvent  national  bank  depends  upon  who  was  the  actual  owner  of  the  stock 
when  the  operations  of  the  bank  were  suspended,^®  and  in  fixing  the  liabil- 
ity, the  effort  of  the  court  should  be  to  ascertain  who  is  the  actual  owner, 
and  to  hold  him,  releasing  the  apparent  owner,  if  he  has  done  nothing  to  de- 
ceive or  mislead. ®o  The  question  of  the  actual  ownership  of  the  stock,  upon 
the  evidence,  is  one  for  the  jury.^i 

A  mistake  or  error  in  keeping  the  official  list  of  shareholders  will 
not  permit  creditors  from  holding  liable  all  who  were,  in  fact,  the  real 
owners  of  the  stock,  and  as  such  had  invested  money  in  the  shares  of 
the  association.^^ 

Directors  of  Bank. — A  director  of  a  national  bank  is  conclusively  pre- 
sumed to  have  notice  of  the  number  of  shares  of  stock  standing  in  his  name 
on  the  books  of  the  bank  at  the  time  of  his  election  and  during  the  period  of 
his  service;  and  is  liable  to  assessment  upon  such  number  of  shares  upon 
the  insolvency  of  the  bank.®^ 


tablished,  notwithstanding  the  regis- 
tered ownership  is  in  the  name  of  a 
person,  fictitious  or  otherwise,  who 
holds  for  him.  Ohio  Valley  Nat. 
Bank  v.  Hulitt,  204  U.  S.  162,  51  L. 
Ed.    423,    27    S.    Ct.    179. 

Where  in  fact  the  shares  are  not 
registered  in  the  name  of  the  true 
owner,  the  law  books  through  subter- 
fuges and  apparent  ownerships  and 
fastens  the  liability  upon  the  share- 
holder to  whom  the  shares  really  be- 
long. Ohio  Valley  Nat.  Bank  v.  Hu- 
litt, 204  U.  S.  162,  51  L.  Ed.  423,  27 
S.   Ct.   179. 

Registration  in  name  of  another  to 
conceal  ownership. — Under  the  provi- 
sions of  the  national  banking  act  re- 
lating to  the  registration  of  certifi- 
cates of  stock  in  national  banks,  mak- 
ing such  stock  transferable  on  the 
books  of  the  bank,  and  subjecting 
such  a  transferee  to  the  liabilities  of  a 
shareholder,  one  purchasing  registered 
stock  with  his  own  money,  but  caus- 
ing transfers  to  be  made  in  the 
name  of  another,  so  as  to  conceal  his 
real  ownership,  is  a  shareholder,  and 
subject  to  liability  as  such.  Davis  v. 
Stevens,  Fed.  Cas.  No.  3,653,  17 
Blatchf.   259. 

59.  Hulitt  V.  Ohio  Valley  Nat.  Bank, 
69  C.  C.  A.  609,  137  Fed.  461,  affirmed 
Ohio  Valley  Nat.  Bank  v.  Hulitt,  204 
U.  S.  162,  51  L.  Ed.  423,  27  S.  Ct.  179. 

60.  Lucas  V.    Coe,   86    Fed.   972. 

61.  Question  for  jury. — Where  the 
case  really  turned  upon  the  actual 
ownership  of  the  shares,  this  question 
was  properly  left  to  the  jury  as  one  of 

3  B  &  B— 5 


fact.  Although  ,the  construction  of 
written  instruments  is  one  for  the 
court,  where  the  case  turns  upon  the 
proper  conclusions  to  be  drawn  from 
a  series  of  letters,  particularly  of  a 
commercial  character,  taken  in  con- 
nection with  other  facts  and  circum- 
stances, it  is  one  which  is  properly  re- 
ferred to  a  jury.  Rankin  v.  Fidelity 
Ins.,  etc.,  Co.,  189  U.  S.  242,  47  L.  Ed. 
792,  23  S.  Ct.  553.  See  Ohio  Valley 
Nat.  Bank  v.  Hulitt,  204  U.  S.  162,  51 
h.   Ed.  423,  27   S.   Ct.  179. 

62.  Mistake  in  official  list  of  share- 
holder.— Pauly  V.  State  Loan,  etc.,  Co., 
165  U.  S.  606,  41  L.  Ed.  844,  17  S.  Ct. 
465,  reaffirmed  in  Harmon  v.  National 
Park  Bank,  172  U.  S.  644,  43  L.  Ed. 
1182,  19   S.   Ct.   877. 

63.  Directors. — Finn  v.  Brown,  143 
U.  S.  56,  35  L.  Ed.  936,  12  S.  Ct.  136. 

Rev.  St.,  §  5146,  disqualifies  any  per- 
son from  being  a  director  of  a  na- 
tional bank  unless  he  owns  at  least 
ten  shares  of  its  stock;  and  §  5147  re- 
quires each  director,  when  elected,  to 
take  an  oath  that  he  is  the  owner  of 
the  number  of  shares  of  stock  re- 
quired, subscribed  by  him,  or  standing 
in  his  name  on  the  books.  Section 
5210  requires  the  president  and  cash- 
ier to  cause  to  be  kept  a  correct  list  of 
the  names  of  all  the  shareholders,  and 
the  number  of  shares  held  by  each. 
Held,  that  a  person  who  was  elected 
a  director,  and  on  the  same  day  ap- 
pointed vice  president  and  acting  cash- 
ier, and  who  served  as  such  for  about 
two  months,  must  be  conclusively  pre- 
sumed to   have   had  knowledge  of  the 
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Purchase  of  Stock  Illegally  Bought  by  Bank. — The  illegality  of  a 
purchase  by  a  national  bank  of  its  own  stock  does  not  relieve  one  who  sub- 
sequently buys  it  from  the  bank  from  liability  as  a  stockholder.^* 

Liability  of  National  Bank  on  Stock  of  Another  Owned  by  It. — 

Since  a  national  bank  cannot  lawfully  acquire  and  hold  the  stock  of  another 


fact  that  fifty  shares  of  stock  were 
standing  in  his  name  on  the  books  at 
the  time  of  his  election,  and  during 
the  period  of  his  service;  and,  the  bank 
having  become  insolvent,  he  could  not 
escape  individual  liability  for  an  as- 
sessment of  100  per  cent,  as  the  owner 
thereof,  by  showing  that  in  fact  he 
had  no  knowledge  that  the  shares 
stood  in  his  name  until  some  twenty 
days  before  the  bank  closed  its  doors, 
when  he  at  once  repudiated  their  own- 
ership; especially  so  as  the  shares 
were  still  allowed  to  stand  in  his  name 
until  the  bank  closed.  Finn  v.  Brown, 
142  U.  S.  56,  35  L.  Ed.  936,  12  S.  Ct. 
136,   affirming  34   Fed.   124. 

"The  statutes  of  the  United  States 
are  explicit  as  to  the  necessary  owner- 
ship of  stock  in  a  national  bank  by  a 
director  thereof,  and  as  to  his  taking 
an  oath  to  that  effect,  and  as  to  the 
keeping  by  the  cashier  of  a  correct 
list  of  the  shareholders  and  of  the 
number  of  shares  each  of  them  holds; 
and  it  can  not  be  held,  with  any  safety 
to  the  interests  of  the  public  and  of 
those  who  deal  with  national  banks, 
ihat  a  director,  who  also  is  vice  presi- 
dent and  acts,  as  cashier,  can  shield 
himself  from  liability  by  alleging  ig- 
norance of  what  appears  by  the  books 
of  which  he  has  charge."  Finn  v. 
Brown,  142  U.  S.  56,  35  L.  Ed.  936,  12 
S.   Ct.   136. 

His  action  in  respect  of  the  25  per 
cent  dividend,  after  he  learned  of  it  on 
the  2d  of  January,  1884,  was  such  as 
not  to  relieve  him  from  his  liability 
for  the  $1,250.  Finn  v.  Brown,  142  U. 
S.    56,    35    L.    Ed.    936,    12    S.    Ct.    136. 

Director  presumed  to  own  ten 
shares. — In  the  absence  of  any  proof 
on  the  subject,  it  is  to  be  presumed 
that  a  director  took  the  oath  pre- 
scribed in  §  5147,  when  he  was  ap- 
pointed, that  he  owned  ten  shares  of 
the  stock.  From  the  time  he  was  ap- 
pointed a  director  and  vice  president 
and  acted  as  such  until  he  purchased 
the  twenty  shares  he  was  violating  the 
law  during  that  interval,  unless  he 
owned  during  that  space  of  time  at 
least  ten  shares  of  the  stock;  and  if 
he  took  the  oath  prescribed  by  §  5147, 
he  took  it  untruly  if  he  did  not  own, 
when  he  took  it,  10  shares  of  the  stock. 


Finn  V.  Brown,  142  U.  S.  56,  35  L. 
Ed.   936,   12    S.    Ct.   136. 

Reason  for  requiring  list  of  stock- 
holders.— The  act  of  congress  requir- 
ing of  each  national  bank  that  a  list  of 
its  stockholders  shall  be  kept  posted 
in  some*  place  in  their  business  office, 
was  merely  designed  to  furnish  to  the 
public  dealing  with  the  bank  a  knowl- 
edge of  the  names  of  its  corporators, 
and  to  what  extent  they  might  be  re- 
lied on  as  giving  safety  to  dealing 
with  the  bank.  Waite  v.  Dowley,  94 
U.  S.  527,  24  L.  Ed.  181.  See  Pauly 
V.  State  Loan,  etc.,  Co.,  165  U.  S.  606, 
41   E.   Ed.   844,   17   S.   Ct.  465. 

64.  Purchase  of  stock  illegally 
bought  by  bank. — Judgment,  38  C.  C. 
A.  510,  97  Fed.  865,  affirmed.  Lantry 
V.  Wallace,  182  U.  S.  536,  45  L.  Ed. 
1218,    21    S.    Ct.    878. 

Although  it  is  true  that  the  statute 
declares  that  no  national  bank  shall  be 
the  purchaser  or  holder  of  any  of  its 
own  shares  of  capital  stock  (Rev. 
Stat.,  §  5201),  violation  of  this  provi- 
sion by  the  bank  will  not  relieve  from 
liability  one  who  holds  a  certificate  of 
its  stock  and  enjoys  the  right  of  a 
shareholder,  though  it  be  the  same 
stock  so  illegally  purchased  by  the 
bank.  Lantry  v.  Wallace,  182  U.  S. 
536,  45  L.  Ed.  1218,  21  S.  Ct.  878;  Hoed 
V.  Wallace,  182  U.  S.  555,  45  L.  Ed. 
1227,  21   S.   Ct.   885. 

"It  can  not  be  held  that  the  pur- 
chase by  the  bank  of  its  own  shares 
of  stock  was  void.  It  was  of  course 
a  matter  of  which  the  government  by 
its  officers  could  take  cognizance;  and 
it  may  be  that  it  was  a  matter  of 
which  stockholders,  having  an  inter- 
est in  the  proper  administration  of  the 
affairs  of  the  bank,  could  complain  in 
a  proceeding  instituted  by  them  to  re- 
strain the  bank  from  violating  the 
statute.  But,  when  the  violation  of 
the  statute  has  occurred,  it  is  not  a 
matter  of  which  a  shareholder  can 
complain  in  order  that  he  may  be  re- 
lieved from  the  liability  attaching  to 
him  as  a  shareholder  and  which  the 
receiver  seeks  to  enforce  under  the 
orders  of  the  comptroller."  Lantry  v 
Wallace,  182  U.  S.  536,  45  L.  Ed  1218, 
21  S.  Ct.  878;  Hood  V.  Wallace,  182 
U.  S.  555,  45  L.   Ed.  1227,  21  S.   Ct.  885. 
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as  an  investment,  it  may  in  the  case  of  such  an  actual  purchase  allege  the 
unlawfulness  of  its  action,  and  it  is  not  estopped  to  deny  its  liability,  as  an 
apparent  stockholder,  for  an  assessment  on  such  stock  ordered  by  the  comp- 
troller of  the  currency  under  §  5151,  Rev.  Stat.  U.  S.  ;^^  aliter  where  its  ac- 
quisition results  from  a  pledge  or  satisfaction  of  a  debt.*^ 

State  or  Private  Bank  Nationalized — No  Certificate  Issued. — The 
fact  that  new  certificates  had  never  been  issued  to  the  stockholders  of  a 
bank  which  had  become  a  national  bank  with  their  consent,  does  not  prevent 
their  being  liable  as  national  bank  stockholders.^''' 

Persons  Holding  Stock  for  Bank  Itself.— Under  Rev.  St.,  §  5201, 
prohibiting  a  national  bank  from  purchasing  or  holding  its  own  stock,  an 
agreement  by  an  officer  of  the  bank  that,  if  another  would  take  stock,  and 
let  it  stand  in  his  name,  the  bank  would  buy  the  shares  from  him  at  any 
time  he  wished,  is  void,  and  cannot  be  set  up  to  relieve  the  holder  from  lia- 
bility.«8 

Purchase  by  Parent  in  Names  of  Minor  Children. — One  buying  stock 
in  a  national  bank  in  the  names  of  his  minor  children  himself  becomes  liable 
to  assessment  as  a  shareholder,  for  minors  are  incapable  of  assenting  to  be- 
come stockholders,  so  as  to  bind  themselves  to  the  liabilities  thereof. ^^ 


65.  Stock  purchased  as  an  invest- 
ment.— First  Nat.  Bank  v.  Hawkins, 
174  U.  S.  36-4,  43  L.  Ed.  1007,  19  S. 
Ct.  739,  reaffirmed  in  Shaw  v.  National 
German-American  Bank,  199  U.  S.  603, 
50  L.  Ed.  328,  26  S.  Ct.  750;  Scott  v. 
Deweese,  181  U.  S.  203,  45  E.  Ed.  822, 
21  S.  Ct.  585;  Robinson  v.  Southern 
Nat.  Bank,  180  U.  S.  295,  45  L.  Ed. 
536,   21   S.   Ct.  383. 

A  national  bank,  having,  as  a  matter 
of  fact,  but  without  authority  of  law, 
purchased  and  held  as  an  investment 
shares  of  stock  in  another  national 
bank,  can  protect  itself  from  a  suit  by 
the  receiver  of  the  latter  brought  to 
enforce  the  stockholders'  liability,  aris- 
ing under  an  assessment  by  the  comp- 
troller of  the  currency,  by  alleging  the 
unlawfulness  of  its  own  action.  First 
Nat.  Bank  v.  Hawkins,  174  U.  S.  364, 
43  L.  Ed.  1007,  19  S.  Ct.  739,  reaffirmed 
in  Shaw  v.  National  German-American 
Bank,  199  U.  S.  603,  50  L.  Ed.  328,  26 
S.   Ct.   750. 

66.  A  national  bank  having  accepted 
and  caused-  to  be  transferred  to  it,  as 
collateral  security  for  a  loan,  certain 
shares  of  stock  in  another  national 
bank,  made  a  colorable  transfer  of 
the  same  to  one  of  its  clerks.  On  the 
insolvency  of  the  latter  bank,  the  for- 
mer was  sued  as  a  stockholder  therein. 
Held,  that  such  a  loan  was  not  pro- 
hibited by  law,  and  that  the  defendant 


was  liable.  National  Bank  v.  Case,  99 
U.  S.  628,  25  L.  Ed.  448.  See  post, 
"Liability   of   Pledgees,"    §   248    (4). 

67.  State  or  private  bank  national- 
ized— No  certificate  issued.  —  Where 
parties  had  owned  shares  of  the  stock 
of  a  bank  before  it  became  a  national 
bank,  and  though  the  state  bank  had 
become  a  national  bank  with  their 
consent,  and  they  had  received  divi- 
dends, they  had  not  received  new  cer- 
tificates, but  the  stock  ledgers  of  the 
bank,  however,  show  that  one  hundred 
and  thirty  shares  stood  in  their  name 
when  the  bank  failed,  therefore  taking 
their  averment  to  be  true,  it  is  impos- 
sible to  find  any  reason  why  they  are 
not  subject  to  the  liabilities  of  stock- 
holders. Germania  Nat.  Bank  v.  Case, 
99    U.    S.    628,   25    L.    Ed.   448. 

68.  Person  holding  stock  for  bank  it- 
self.— Bowden  v.  Santos,  Fed.  Cas.  No. 
1,716,    1    Hughes    158. 

69.  Purchase  by  parent  in  names  of 
minor  children. — Foster  v.  Chase.  75 
Fed.  797. 

The  father's  liability  on  stock  bought 
in  name  of  minor  child  is  not  affected 
by  the  fact  that  after  the  assessment, 
but  before  suit  was  brought  to  recover 
it,  the  son  became  of  age,  and  assented 
to  holding  the  stock.  Foster  v.  Wil- 
son, 75  Fed.  797. 


1834 


BANKS  AND  BANKING. 


§  248  (Ic) 


§  248  (Ic)  Obligations  for  Which  Stockholders  Liable.— Loans 
Incurred  as  Step  to  Voluntary  Liquidation. — Notes  given  by  the  proper 
authorities  of  a  national  bank,  for  money  borrowed  to  meet  pressing  de- 
mands, shortly  before  the  bank,  by  vote  of  the  stockholders,  went  into  vol- 
untary liquidation,  are  claims  for  which  both  assenting  and  nonassenting 
stockholders  are  liable  under  their  statutory  liability.'^'' 

Obligation  Incurred  after  Bank  Has  Gone  into  Liquidation. — The 
officers  of  a  national  bank  have  no  power  to  incur  a  liability  on  the  part  of 
such  bank  after  it  has  gone  into  liquidation  which  will  be  binding  on  the 
shareholders,  and  a  judgment  on  a  liability  so  created,  rendered  against  the 
bank  by  collusion  of  the  officers,  is  not  conclusive  on  the  shareholders^^ 

Guaranty  on  Which  Principal  Has  Been  Released. — Where  the  prin- 
cipal obligor  upon  paper  guaranteed  by  a  national  bank  has  been  released 
from  liability  thereon,  the  bank  being  thus  released,  it  is  not  a  claim  against 
the  stockholders,  and  cannot  be  made  so  by  an  ultra  vires  agreement  of  the 
officers.''^^ 


70.  Loans  incurred  as  step  to  volun- 
tary liquidation. — Wyman  v.  Wallace, 
301  U.  S.  230,  50  L.  Ed.  738,  26  S.  Ct. 
495;  Frenzer  v.  Wallace,  201  U.  S.  344, 
50  L.  Ed.  743,  36  S.  Ct.  498;  Poppleton 
V.  Wallace,  201  U.  S.  245,  50  L.  Ed. 
743,  26  S.   Ct.  498. 

Where  a  national  bank  assumed  the 
debts  of  ah  insolvent  bank  contemplat- 
ing liquidation,  in  consideration  of  a 
transfer  of  certain  of  the  bank's  avail- 
able assets,  and  certain  notes  for  the 
balance,  such  notes  represented  the 
"contracts,  debts,  and  engagements''  of 
the  insolvent  bank  in  equity,  for  which 
its  stockholders  were  liable,  as  pro- 
vided by  Rev.  St.,  §  5151  [U.  S.  Comp. 
St.  1901,  p.  3465].  George  v.  Wallace, 
68  C.  C.  A.  40,  135  Fed.  286.  Affirmed 
Wyman  v.  Wallace,  201  U.  S.  230,  50 
E.  Ed.  738,  36  S.  Ct.  495,  and  Frenzer 
V.  Wallace,  301  U.  S.  244,  50  L.  Ed. 
743,  26  S.  Ct.  498;  Poppleton  v.  Wal- 
lace, 301  U.  S.  245,  50  L.  Ed.  743,  26 
S.    Ct.    498. 

The  notes  of  a  national  bank,  given 
when  embarrassed  by  pressing  de- 
mands, in  part  consideration  of  the  as- 
sumption by  the  payee  of  all  its  out- 
standing obligations,  secured  by  a 
pledge  of  all  its  assets  remaining  after 
turning  over  cash  and  such  bills  re- 
ceivable as  the  payee  would  accept  at 
par,  are  its  valid  obligations,  which 
can  be  enforced  against  its  stockhold- 
ers after  voluntary  liquidation.  De- 
cree, George  v.  Wallace,  68  C.  C.  A. 
40,  135  Fed.  386;  Wyman  v.  Wallace, 
201  U.  S.  330,  50  L.  Ed.  738,  36  S.  Ct. 
495;  Frenzer  v.  Wallace,  201  U.  S.  344, 
50  L.  Ed.  743,  36  S.  Ct.  498. 


71.  Obligation  incurred  after  bank 
has  gone  into  liquidation. — Moss  v. 
Whitzel,  108  Fed.  579. 

72.  Guaranty  on  which  principal  has 
been  released. — A  guaranty  of  pay- 
ment was  made  by  a  national  bank  of 
notes  given  P.  dated  August,  1873,  and 
due  in  one  year  from  date,  which  were 
discounted  for  the  bank,  soon  after 
their  date,,  by  the  state  bank  of  B. 
These  notes  were  secured  by  a  trust 
deed  upon  land  in  the  vicinity  of  the 
city  of  Chicago.  The  national  bank 
suspended  payment  and  went  into  vol- 
untary liquidation  on  or  about  the  33d 
of  September,  1873,  and,  when  these 
notes  matured,  about  a  year  after- 
wards, dealings  were  had  between  the 
state  bank  and  H.,  then  acting  as  presi- 
dent of  the  national  bank,  in  liquida- 
tion, and  assuming  to  act  also  for  his 
bank,  by  which  the  title  to  the  real  es- 
tate held  as  security  for  the  payment 
of  these  notes  was  transferred  to  H., 
and  H.  thereupon  gave  his  notes  for 
the  amount  due  on  the  other  notes, 
and  also  for  a  large  amount  of  other 
mdebtedness  held  by  the  state  bank, 
on  which  the  national  bank  or  H.,  or 
both,  were  liable,  and,  as  is  found  by 
the  master,  P.,  in  consideration  of  a 
quitclaim  deed  from  himself  and  wife 
to  H.,  of  the  land  covered  by  the  trust 
deed  securing  his  notes,  was  released 
from  further  liability  on  these  notes. 
This  release  of  P.  from  the  notes  which 
the  national  bank  had  guaranteed,  op- 
erated to  release  the  guarantor,  and 
hence  there  was  no  valid  claim  against 
the  stockholders  on  their  individual 
liability  on  account  thereof.     Schrader 
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Expenses  of  Liquidation  and  Receivership. — The  stockholders  can- 
not be  required  to  contribute,  as  a  debt  due  from  the  bank  or  themselves,  to 
a  fund  for  the  payment  of  the  expenses  of  the  receivership,  where  the  re- 
ceiver was  appointed  under  the  original  bill,  before  any  claim  was  set  up  on 
behalf  of  the  complainant  and  the  other  creditors  against  the  stockholders 
upon  their  individual  liability,  to  collect  the  proper  assets  of  the  bank  and  re- 
duce them  to  money,  so  that  they  might  be  applied  to  the  payment  of  its 
creditors.  Such  expenses  must  be  paid  by  the  creditors  at  whose  instance  he 
was  appointed.  But  on  involuntary  liquidation  under  comptroller's  super- 
vision, the  rule  is  different  and  such  cost  and  expenses  must  be  paid  out  of 
fund.^-" 

§  248  (Id)  Amount  of  Liability. — The  assessment  of  each  stock- 
holder is  such  part  of  the  deficit  as  his  stock  is  of  the  capital  stock  at  par 
value, '^*  but  the  par  value  of  the  stock  is  the  limit  of  Hability;'^  and  the 


V.  Manufacturers'  Nat.  Bank,  133  U.  S. 
67,  33  Iv.   Ed.  564,  10  S.  Ct.  238. 

Although  the  state  bank  brought  suit 
on  this  guaranty  now  in  question  and 
obtained  judgment  thereon,  such  judg- 
ment is  not  conclusive  against  the  de- 
fendants in  this  case,  who  are  stock- 
holders in  the  Manufacturers'  National 
Bank,  against  whom  an  assessment  is 
asked.  Aside  from  the  authorities 
cited,  which  show  that  the  stockhold- 
ers of  the  national  bank  are  not  con- 
cluded by  this  judgment,  which  was 
rendered  after  the  bank  went  into  liqui- 
dation, the  fact  shown  in  this  record, 
that  the  dealings  between  the  state 
bank  and  H.  and  P.,  by  which  P.  was 
released,  were  unknown  to  the  defend- 
ant stockholders  at  the  time  this  judg- 
ment was  rendered,  should  allow  these 
stockholders  to  go  behind  the  record 
of  that  judgment,  and  raise  the  ques- 
tion before  the  court,  in  this  suit, 
whether  the  guaranty  was  released 
by  the  release  of  P.,  the  principal 
debtor,  whose  notes  were  guaranteed. 
Schrader  v.  Manufacturers'  Nat.  Bank, 
133  U.  S.  67,  33  L.  Ed.  664,  10  S.  Ct. 
238. 

It  was  proper  for  the  circuit  court, 
after  the  decision  in  Richmond  v. 
Irons,  121  U.  S.  27,  30  E.  Ed.  864,  7 
S.  Ct.  788,  to  permit  the  claim  of  the 
state  bank  to  be  re-examined,  to  as- 
certain whether  it  was  a  valid  claim 
against  the  stockholders  of  the  national 
bank.  Schrader  v.  Manufacturers'  Nat. 
Bank,  133  U.  S.  67,  33  L.  Ed.  564,  10 
S.   Ct   238. 

The  agreement  of  H.,  made  after  the 
bank  went  into  liquidation,  to  continue 
its  guaranty  upon  the  notes,  a  liability 
under  which  the  state  bank  is  now»at- 


tempting  to  enforce  against  the  stock- 
holders, is  not  binding  upon  therri,  in 
view  of  what  was  said  by  this  court  in 
the  case  of  Richmond  v.  Irons,  121  U. 
S.  27,  30  L.  Ed.  864,  7  S.  Ct.  788; 
Schrader  v.  Manufacturers'  Nat.  Bank, 
133  U.  S.  67,  33  L.  Ed.  564,  10  S.  Ct 
238. 

73.  Expense  of  receivership  as  charge 
on  fund,  to  be  provided  for. — "The 
case  differs  in  this  respect  from  that 
of  an  involuntary  liquidation  under 
the  supervision  of  the  comptroller  of 
the  currency.  The  receiver  appointed 
by  him  is  the  only  person  authorized 
to  enforce  the  liability  of  the  stock- 
holders, as  well  as  to  collect  and  dis- 
tribute the  assets  of  the  bank;  every- 
thing to  be  done  must  be  done  by  and 
through  him,  and  in  his  name;  he  is 
the  only  person  charged  with  all  the 
active  duties  and  responsibilities  of 
the  liquidation  of  the  bank,  including 
the  enforcement  of  the  individual  lia- 
bility of  the  stockholders.  The  fund 
realized  for  distribution  must,  of 
course,  include  the  costs  and  expenses 
necessartly  incurred  by  him  in  the  per- 
formance of  these  statutory  duties. 
The  equivalent  for  them,  in  the  case 
of  creditors,  who  upon  the  voluntary 
liquidation  of  the  bank  seek  to  enforce 
the  individual  liability  of  the  stock- 
holders, is  the  ordinary  costs  of  the 
court  taxable  in  the  cause."  Richmond 
V.  Irons,  121  U.  S.  27,  65,  30  E.  Ed.  864, 
7  S.   Ct.  788. 

74.  Calculation  of  assessment. — "In 
the  process  to  be  pursued  to  fix  the 
amount    of    the    separate    liability    of 

75.  Merchants'  Nat.  Bank  v.  Wehr- 
mann,  69  O.  St.  160,  68  N.  E.  1004. 
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insolvency  of  one  stockholder,  or  his  being  beyond  the  jurisdiction  of  the 
court,  does  not  in  any  wise  aflfect  the  liability  of  another;  and  if  the  bank 
itself,  in  such  case,  holds  any  of  its  stock,  it  is  regarded  in  all  respects  as 
if  such  stock  were  in  the  hands  of  a  natural  person,  and  the  extent  of  the 
several  liability  of  the  other  stockholders  is  computed  accordingly.'^® 

Loss  Sustained  by  Receivers. — Where  stockholders  of  a  national  bank 
have  paid  an  assessment  to  a  receiver  of  the  bank,  the  receiver  becomes  the 
trustee  of  the  creditors ;  and  any  loss  he  may  sustain  by  investments,  in  en- 
deavoring to  save  the  debts  of  the  bank,  cannot  be  charged  to  the  share- 
holders, and  made  the  subject  of  an  additional  assessment.'''^ 

Return  of  Surplus. — If  too  much  be  collected,  it  is  provided  by  the 
statute  that  any  surplus  which  may  remain  after  satisfying  all  demands 
against  the  association  shall  be  paid  over  to  the  stockholders.''^ 

Liability  of  Transferror  to  Existing  and  Future  Creditors. — See 
post,  "Liability  of  Transferror,"  §  249  (1). 

Additional  Assessment. — See  post,  "Second  or  Successive  Assessment," 
§  248  (2d). 

§  248  (le)  Facts  Relieving  from  Liability. — See  ante,  "Persons 
Deemed  to  Be  Shareholders  for  Purpose  of  Assessment,"  §  248  (lb)  ;  post, 
"Conditions  Precedent  and  Defenses,"  §  250  (3). 

§  248  (If)  Persons  Who  May  Enforce.— See  post,  "Persons  Who 
May  Enforce  and  Parties  Plaintiff,"  §  250  (4aa). 

§  248  (Ig)  Release,  Satisfaction  and  Discharge. — The  liabihty  of 
a  stockholder  in  a  national  bank  to  assessment  by  the  comptroller  of  cur- 
rency on  its  insolvency  cannot  be  modified  or  released  by  any  act  of  the 
bank,''^  certainly  after  its  insolvency;^"  and  the  same  is  true  of  the  re- 
each  of  the  shareholders,  it  is  neces-  the  par  value  of  each  share  of  his 
sary  to  ascertain,  1,  the  whole  amount  stock,  and  ordered  the  receiver  to  col- 
of  the  par  value  of  all  the  stock  held  lect  the  assessment,  which  sum,  if  it 
by  all  the  shareholders;  2,  the  amount  could  have  been  collected  in  full,  would 
of  the  deficit  to  be  paid  after  exhaust-  have  paid  all  the  debts  of  the  bank  and 
ing  all  the  assets  of  the  banks;  3,  then  left  a  balance  over,  but  by  reason  of 
to  apply  the  rule  that  each  shareholder  the  insolvency  of  many  of  the  share- 
shall  contribute  such  sum  as  will  bear  holders  the  assessment  netted  an  in- 
the  same  proportion  to  the-  whole  adequate  sum,  no  further  assessment 
amount  of  the  deficit  as  his  stock  bears  can  be  made.  United  States  v.  Knox, 
to  the  whole  amount  of  the  capital  102  U.  S.  422,  26  L.  Ed.  216. 
stock  of  the  bank  at  its  par  value.  77.  Loss  sustained  by  receivers. — 
There  is  a  limitation  of  this  liability.  I^ease  v.  Barschall,  J 06  Fed.  762. 
It  can  not  in  the  aggregate  exceed  the  78.  Return  of  surplus. — Kennedy  v. 
entire  amount  of  the  par  value  of  all  Gibson  (U.  S.),  8  Wall.  498,  19  L.  Ed. 
the    stock."      United    States    v.    Knox,  476. 

102  U.  S.  422,  26  L.  Ed.  216;  Kennedy  79.       Release     satisfaction     or     dis- 

V.    Gibson    (U.    S.),  8   Wall.    498,  19   L.  charge.— Scott  v.   Latimer,  33   C.   C.  A. 

Ed.  476.  1,  89  Fed.  843,  affirmed  in  Scott  v.  De- 

76.      Effect    of    insolvency    of    stock  weese,  181  U.  S.  203,  45  L.  Ed.  822,  21 

held  by  bank. — United  States  v.  Knox,  S.  Ct.  58.5. 

102  U.  S.  422,  26  L.  Ed.  216.  80.     The  bank  can  not  after  its  sus- 

Where  the  comptroller  assessed  each  pension  and  the  appointment  of  a  re- 
shareholder    a    certain    per    cent    upon  ceiver,    discharge    the    defendant    from 
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Payment  of  Assessment  to  Restore  Capital. — See  post,  "Conditions 
Precedent  and  Defenses,"  §  250  (3). 

§  248   (Ih)  Right  of  Stockholder  to  Prefer  Creditors  of  Bank.— 

Under  the  Act  of  Congress,  June  30,  1876,  §  2  (19  Stat.,  63),  provides  that 
the  individual  liabiHty  of  shareholders  of  an  insolvent  national  bank,  fixed 
by  Rev.  St.,  §  5151,  may  be  enforced  by  a  bill  in  the  nature  of  a  creditors' 
bill  brought  by  any  creditor  on  behalf  of  himself  and  all  other  creditors,  a 
mortgage  of  all  his  individual  property  executed  by  a  cashier  and  stock- 
holders of  such  bank,  after  it  had  closed  its  doors,  to  secure  a  depositor,  is 
a  preference,  and  void  as  against  judgment  recovered  against  the  cashier 
by  the  receiver  under  Rev.  St.,  §  5151,  either  in  the  hands  of  the  receiver 
or  of  a  purchase  from  him  for  value. *^ 

§  248  (2)  Decision  of  Comptroller  of  Currency. — The  power  ap- 
pears to  be  vested  in  the  comptroller  to  determine  when  it  is  necessary  to  col- 
lect from  the  stockholders,  and  the  amount  to  be  collected;  but  not  to  es- 
tablish the  liability,  or  determine  when  it  accrues. ^^  As  the  power  of  the 
comptroller  is  derived  from  a  statute  of  the  United  States,  it  cannot  be  con- 
trolled or  limited  by  state  statutes."** 

§  248  (2a)  Authority,  Time  and  Data. — The  comptroller  of  the  cur- 
rency, at  such  time  as  he  deems  proper,  and  upon  such  data  as  are  satis- 
factory to  him,  may  pass  upon  the  necessity  of   instituting     proceedings 

any  liability  attaching  to  him  as  a  cept  or  accede  to,  such  tender  was  an 
shareholder.  Upon  the  failure  of  the  idle  ceremony  and  added  nothing  to 
bank,  the  rights  of  creditors  attach  the  rights  of  the  defendant;  for  the  re- 
and  can  not  be  effected  by  anything  ceiver  had  no  power  to  accept  or  can- 
that  the  bank  or  its  officers  may,  after  eel  the  certificate  or  to  relieve  the  de-  ■ 
such  failure,  have  done  or  omitted  fendant  from  the  responsibility  attach- 
to  do.  Lantry  v.  Wallace,  183  U.  S.  ing  to  him  as  one  appearing  upon  the 
536,  45  L.  Ed.  1318,  21  S.  Ct.  878;  H(X)d  books  of  the  bank  as  a  shareholder 
V.  Wallace,  183  U.  S.  555,  45  Iv.  Ed.  and  to  whom  had  been  accorded  by 
1227,  31  S.  Ct.  885.  (he  bank  the  privileges  of  a  share- 
81.  Receiver's  power. — Although  holder.  His  duty  was  to  take  charge 
"the  defendant  alleges  that  he  ten-  of  the  assets  of  the  bank  and  to  en- 
dered  to  the  receiver  the  certificate  of  force  such  assessment  upon  sharehold- 
stock  received  by  him  for  cancellation,  ers  as  was  made  by  the  comptroller  in 
notifying  and  informing  the  latter  that,  virtue  of  the  statute."  Lantry  v.  Wal- 
because  of  the  fraud  and  deceit  prac-  lace,  182  U.  S.  536,  45  L.  Ed.  1218.  31 
ticed  upon  him  by  which  he  was  in-  S.  Ct.  878;  Hood  v.  Wallace,  183  U.  S. 
duced  to  purchase  or  attempt  to  pur-  555,  45  L.  Ed.  1227,  21  S.  Ct.  885. 
chase  the  stock  represented  by  the  gg  Right  of  stockholder  to  prefer 
certificate,  he  disaffirmed  the  contract  creditors  of  bank.— Gatch  v.  Fitch,  34 
of   purchase   or   pretended  purchase   of  p^jj      5gg 

the   stock,   and   demanded  that  the   re-  ;   Decision  of  comptroller   of   cur- 

ceiver  receive   the   certificate   and   can-  ^ency—King  v.   Armstrong,   50   O.   St. 
eel    It    and    repay    the    sum    of   twenty  •'       m    tt    ir'^ 

thousand  dollars  paid  by  him,  or  such  ^''-'   ^\'^-  .^-    "^- 

proportionate  part  thereof  as  he  would  84.    Rankm  v.  Barton,  199  U.  S.  228, 

be  entitled   to  receive  as  a  creditor  of  50  L-  Ed.  163,  26  S.  Ct    29.     See,  also, 

the  bank  for  that  amount,  which  tender  l^"^^""   ^-   Upton,   91   U.   S.      56,   23   L,. 

and  demand  the  receiver  refused  to  ac-  Ed.  220. 
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against  national  bank  stockholders  to  enforce  their  personal  liability  as 
such.®^ 

§  248  (2b)  Necessity.— S?e  post,  "Action  of  Comptroller,"  §  250  (3a). 

§  248  (2c)  Operation  and  Effect— §  248  (2ca)  In  General.- The 

original  order  of  the  comptroller  of  the  currency  levying  an  assessment  on 
the  shares  of  a  national  bank,  over  his  official  signature  and  seal,  proves 
itself,  and  fixes  the  liability  of  the  shareholders  from  its  date,  no  demand 
being  necessary.^* 

§  248  (2cb)  Conclusiveness  of  Decision. — Under  the  acts  of  con- 
gress the  comptroller  of  the  currency  is  constituted  a  quasi  judicial  tribunal 
to  determine  at  what  time  and  what  amounts,  not  exceeding  the  full  lia- 
bility of  the  stockholders,  it  is  necessary  to  collect  from  them  to  pay  the  debts 
of  the  bank;*''  and  hence  the  action  of  the  comptroller  of  the  currency  in 
ordering  an  assessment  upon  the  stockholders  of  an  insolvent  national 
bank,  whether  a  first  assessment  or  one  made  subsequently,**  is  a  judicial 
determination*^  of  the  necessity  for  such  assessment®"  and  its  amount,®^ 


85.  Authority  time  and  data. — Wald- 
ron  V.  Ailing,  73  App.  Div.  86,  76  N. 
Y.  S.  250;  Kennedy  v.  Gibson  (U.  S.), 
8  Wall.  498,  19  L.  Ed.  476;  Rankin  v. 
Barton,  199  U.  S.  228,  50  L.  Ed.  163, 
26  S.  Ct.  29;  Sanger  v.  Upton,  91  U. 
S.   56,   33   L.    Ed.   220. 

86.  Operation  and  effect. — Brown  v. 
Ellis,    103    Fed.    834. 

87.  Conclusiveness  of  decision. — De- 
weese  v.  Smith,  45  C.  C.  A.  408,  106 
Fed.  438,  66  L,.  R.  A.  971. 

88.  Aldrich  v.  Campbell,  38  C.  C. 
A.    347,    97    Fed.    663. 

89.  Aldrich  v.  Campbell,  38  C.  C.  A. 
347,  97  Fed.  663;  Deweese  v.  Smith, 
45  C.  C.  A.  408,  106  Fed.  438,  66  L.  R. 
A.  971;  S.  C,  97  Fed.  309. 

90.  Conclusive  of  necessity. — Aldrich 
V.  Campbell,  38  C.  C.  A.  347,  97  Fed. 
663;  Aldrich  v.  Yates,  95  Fed.  78;  De- 
weese V.  Smith,  97  Fed.  309;  Strong 
V.  Southworth,  Fed.  Cas.  No.  13,545, 
8  Ben.  331;  O'Connor  v.  Witherby,  111 
Cal.    523,    44    Pac.    227. 

It  is  no  defense  to  a  suit  by  the  re- 
ceiver of  a  national  bank  against  a 
stockholder  to  recover  the  amount  of 
an  assessment  made  by  the  comptroller 
of  the  currency  that  the  assessment 
was  not  needed  by  the  receiver.  Strong 
V.  Southworth,  Fed.  Cas.  No.  13,545, 
8  Ben.  331. 

In  winding  up  an  insolvent  national 
bank,  the  comptroller  of  the  currency 
is  vested  with  authority  to  determine 
when  a  deficiency  of  assets  exists,  so 
that  the  ifidividual  liability  of  the 
stockholders  may  be  enforced;  and  no 


appeal  lies  from  his  decision.  Bailey 
V.  Sawyer,  Fed.  Cas.  No.  744,  4  Dill. 
463. 

91.  Conclusive  as  to  amount. — Strong 
V.  Southworth,  Fed.  Cas.  No.  13,545, 
8   Ben.  331. 

Where  a  national  bank  becomes  in- 
solvent, the  order  of  the  comptroller 
of  the  currency  as  to  the  amount  of 
an  assessment  to  be  made  upon  the 
stockholders  is  binding,  and  can  not 
be  controverted  by  the  stockholders 
in  a  suit  against  them  for  the  recovery 
thereof.  Kennedy  v.  Gibson  (U.  S.), 
8  Wall.  498,  19  L.  Ed.  476;  Casey  v. 
Galli,   94  U.   S.   673,  24   L.   Ed.   168,  307. 

In  an  action  by  the  receiver  of  an 
insolvent  national  bank  to  enforce  an 
assessment  on  the  shareholders,  made 
by  the  comptroller  of  the  treasury,  the 
necessity  of  the  comptroller's  making 
as  large  an  assessment  as  that  in  suit 
can  not  be  litigated.  O'Connor  v. 
Witherby,    111    Cal.    523,    44    Pac.    227. 

"That  the  comptroller  had  authority 
to  make  the  assessment  against  stock- 
holders, and  that  such  assessment  is 
conclusive  as  to  the  amount  to  be  col- 
lected, can  not  be  questioned.  Ken- 
nedy V.  Gibson  (U.  S.),  8  Wall.  498, 
19  L.  Ed.  476;  Casey  v.  Galli,  94  U.  S. 
673,  24  L.  Ed.  168,  307;  Keyser  v.  Hitz, 
133  U.  S.  138,  33  L.  Ed.  531,  10  S.  Ct. 
290;  Bushnell  v.  Leland,  164  U.  S.  684, 
41  L.  Ed.  598,  17  S.  Ct.  209."  Christo- 
pher V.  Norvell,  201  U.  S.  216,  50  L.  Ed. 
732,    26    S.    Ct.    502. 

Where  the  comptroller  has  ordered 
that  each  stockholder  shall  pay  to  the 
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from  which  no  appeal  lies,*^  which  is  conclusive  upon  the  stockholders,®* 
and  cannot  be  collaterally  attacked^^  or  questioned  in  any  litigation  which 
may  ensue,  either  at  law  or  in  equity.®^  His  decision  of  such  questions  are 
open  to  avoidances  by  a  court  only  in  a  direct  attack  on  them  for  error  of 
law,  fraud,  or  mistake.^e  But  they  do  not  involve  any  judgment  by  him  as 
to  the  judicial  rights  of  the  parties  to  be  effected  or  liable  for  the  assess- 
ment.^'^ 

Validity  of  Debts  of  Bank. — The  fact  of  an  assessment  by  the  comp- 
troller upon  the  stockholders  of  a  national  bank  does  not  conclude  such 
stockholders  as  to  the  validity  of  the  debts  to  pay  which  the  assessment  is 
made,  and  they  are  entitled  to  their  day  in  court  upon  that  question  before 
being  required  to  pay  the  assessment  in  an  action  against  them  by  the  re- 
ceiver. Where  the  defendants  in  such  an  action  assert  the  invalidity  of  a 
judgment  against  the  bank  which  is  the  basis  of  the  assessment,  the  appro- 
priate procedure  would  seem  to  be  for'them  to  file  a  bill  in  equity  to  deter- 
mine the  validity  of  such  judgment,  and  to  enjoin  the  action  against  them, 
giving  bond  for  the  payment  of  the  judgment  therein  in  case  the  judgment 
should  be  dissolved  after  hearing.^* 


receiver  the  par  of  his  stock,  this  order 
can  not  be  controverted  in  a  suit 
against  the  stockholder.  It  is  conclu- 
sive upon  him,  and  makes  it  his  duty 
to  pay.  Kennedy  v.  Gibson  (U.  S.), 
8  Wall.  498,  19  L.  Ed.  476.  W.hat  may 
be  done  or  intended  with  respect  to 
other  stockholders  is  immaterial  in  his 
case.  Casey  v.  Galli,  94  U.  S.  673,  24 
L.  Ed.  168,  307,  the  stockholder  hav- 
ing no  right  to  examine  the  accounts 
of  the  receiver  as  to  the  assets  or  debts 
of  the  bank.  Man  v.  Cheeseman,  Fed. 
Cas.    No.    9002a. 

92.  No  appeal. — Bailey  v.  Sawyer, 
Fed.    Cas.    No.    744,    4    Dill.   463. 

93.  Conclusive  upon  stockholder.^ — 
Man  V.  Cheeseman,  Fed.  Cas.  No. 
9002a;  Aldrich  v.  Campbell,  38  C.  C. 
A.  347,  97  Fed.  663;  Aldrich  v.  Yates, 
95  Fed.  78;  Waldron  v.  Ailing,  73  App. 
Div.   86,   76   N.   Y.   S.   250. 

Stockholders  of  an  insolvent  national 
bank  are  bound  by  the  action  of  the 
comptroller  of  the  currency  in  making 
an  assessment  against  them.  Man  v. 
Cheeseman,    Fed.    Cas.    No.    9,002a. 

94.  Collateral  attack. — Deweese  v. 
Smith,  45  C.  C.  A.  408,  106  Fed.  438, 
66  L.  R.  A.  971;  Aldrich  v.  Yates,  95 
Fed.    78. 

When  a  national  banking  association 
is  insolvent,  the  order  of  the  comp- 
troller of  the  currency,  declaring  to 
what  extent  the  individual  liability  of 
the  stockholders  shall  be  enforced,  is 
conclusive  and  can  not  be  questioned 
collaterally.     Casey  v.   Galli,   94   U.   S. 


673,  24  L.  Ed.  168,  307;  Kennedy  v. 
Gibson  (U.  S.),  8  Wall.  498,  19  L.  Ed. 
476,  cited  and  approved;  Germania  Nat. 
Bank  v.  Case,  99  U.  S.  638,  35  L.  Ed. 
448;  Richmond  v.  Irons,  131 .  U.  S.  37, 
30   E.   Ed.   864,   7   S.   Ct.   788. 

95.  Waldron  v.  Ailing,  73  App.  Div. 
86,  76  N.  Y.  S.  250;  Aldrich  v.  Camp- 
bell, 38  C.  C.  A._347,  97  Fed.  663. 

Receiver's  action. — The  comptroller 
of  the  currency,  in  deciding  to  make 
a  requisition  to  pay  the  debts  of  an 
insolvent  national  bank,  acts  quasi  ju- 
dicially, and  his  decision  can  not  be 
impeached  in  a  receiver's  action  to  re- 
cover the  assessment,  when  the  specific 
facts  are  pleaded  with  certainty,  ex- 
cept for  want  of  jurisdiction,  or  other 
ground  of  equitable  interference.  Ran- 
kin  V.   Wlare    (Kan.),   127   Pac.    531. 

96.  Error  of  law,  fraud  or  mistake. 
— Deweese  v.  Smith,  45  C.  C.  A.  408, 
106   Fed.  438,   66   L.   R.   A.   971. 

97.  Not  determination  of  judicial 
rights. — First  Nat.  Bank  v.  Hawkins, 
174  U.  S.  364,  43  L.  Ed.  1007,  19  S.  Ct. 
739. 

98.  Validity  of  debts  of  bank. — Moss 
V.    Whitzel,    108    Fed.    579. 

A  plea  is  bad  which  sets  up  that  the 
comptroller  has  decided  to  pay  a  large 
amount  of  claims  for  which  the  bank 
is  not  responsible,  and  that,  aside  from 
these  claims,  there  are  means  enough 
to  meet  the  just  liabilities  of  the  bank. 
Casey  v.  Galli,  94  U.  S.  673,  24  L.  Ed. 
168,   307. 
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§  248    (2cc)   Liquidated  Claim  Subject  to  Assignment  Sale,  etc. 

— See  post,  "Sale  or  Assignment  of  Claim  for  Liability  of  Stockholder,"  § 
250  (Ibac). 

§  248  (2d)  Second  or  Successive  Assessment. — The  decision  of  the 
comptroller  of  the  currency  that  it  is  necessary  to  collect,  and  his  requisition 
of  a  certain  percentage  of  the  liability  of  the  shareholders  of  a  national  bank, 
in  order  to  pay  its  debts,  is  not  a  decision  that  a  larger  percentage  will  not  be 
necessary,  and  he  has  plenary  power  to  make  successive  assessments  until 
the  full  liability  of  the  shareholders  is  exhausted. ^^ 

§  248    (3)  Liability  of  One  Holding  Stock  as  Trustee. i— Persons 

holding  stock  in  a  national  bank,  as  executors,  administrators,^    guardians,^ 
or  trustees,  are  not  properly  subject  to  any  liabilities  as  stockholders,  it  ap- 


99.  Second  or  successive  assessment.. 
— Deweese  v.  Smith,  45  C.  C.  A.  408, 
106  Fed.  438,  66  L.  R.  A.  971;  Stude- 
baker  v.  Perry,  43  C.  C.  A.  69,  103  Fed. 
947,  affirmed  in  184  U.  S.  358,  46  L. 
Ed.  538,  33  S.  Ct.  463.  See  post,  "Judg- 
ment,"  §    350    (6).       . 

The  comptroller  of  the  currency  is 
authorized  to  make  a  second  assess- 
ment upon  the  shareholders  of  an  in- 
solvent national  banking  association, 
where  the  first  assessment  proves  in- 
sufficient to  pay  the  debts  and  liabili- 
ties of  the  bank,  by  Rev.  St.  U.  S.,  § 
5234  [U.  S.  Comp.  St.  1901,  p.  3507], 
empowering  him,  if  necessary  to  pay 
the  debts  of  such  association,  to  en- 
force the  individual  liability  of  its 
shareholders,  which,  by  §  5151  [Id.,  p. 
3465],  is  measured  by  the  par  value  of 
their  stock  in  addition  to  the  amount 
invested  therein,  so  long  as  both  as- 
sessments do  not  exceed  that  amount. 
Judgment  43  C.  C.  A.  69,  103  Fed.  947, 
affirmed.  Studebaker  v.  Perry,  184  U. 
S.   258,   46   L.   Ed.   538,   33   S.   Ct.  463. 

"The  general  purpose  of  the  s'tatute 
undoubtedly  was  to  confer  upon  the 
creditors  of  the  bank  a  right  to  resort 
to  the  individual  liability  of  the  share- 
holders to  the  extent,  if  necessary,  of 
the  amount  of  their  stock  therein,  and 
it  would  be  a  singular  construction  of 
law  that  would  empower  the  comp- 
troller, by  making  an  inadequate  as- 
sessment, to  relieve  the  shareholders, 
upon  paying  such  assessment,  from 
their  entire  liability."  Studebaker  v. 
Perry,  184  U.  S.  258,  46  L.  Ed.  528,  22 
S.  Ct.  463,  reaffirmed  in  Smith  v. 
Brown,  187  U.  S.  637,  47  L.  Ed.  344 
23  S.  Ct.  845;  McClaine  v.  Rankin,  197 
U.   S.   154,  49  L.   Ed.  702,   35   S.   Ct.  410. 

The  comptroller  has  power  to  order 
successive     assessments     against     the 


stockholders  of  an  insolvent  national 
bank,  ratably  on  all,  where  the  aggre- 
gate does  not  exceed  the  par  value  of 
the  stock.  Aldrich  v.  Campbell,  38 
C.   C.  A.   347,  97  Fed.   663. 

The  ultimate  liability  of  a  stock- 
holder of  an  insolvent  national  bank, 
under  Rev.  St.,  §  5334,  is  for  the  full 
amount  of  the  par  value  of  his  stock, 
if  that  amount  is  required;  and  when 
the  comptroller  rfiakes  an  assessment 
for  a  smaller  amount,  he  has  power 
to  make  a  second  assessment,  if  the 
first  proves  insufficient  to  pay  the 
debts  of  the  bank.  Aldrich  v.  Yates, 
95  Fed.  78.  But  the  United  States  cir- 
cuit court  of  Missouri,  in  Deweese  v. 
Smith,  97  Fed.  369,  has  held:  the  order- 
ing of  the  'naking  and  enforcement  of  an 
assessment  on  the  stockholders  of  an 
insolvent  national  bank  by  the  comp- 
troller is  a  quasi  judicial  act,  which 
exhausts  the  power  and  jurisdiction 
conferred  upon  him  by  the  statute,  and 
he  is  without  authority  to  make  a  sec- 
ond   assessment. 

1.  Estoppel  to  deny  liability. — See 
post,  "Estoppel  to  Deny  Liability  of 
Shareholder,"   §   348    (7). 

2.  Executor  or  administrator. — When 
a  stockholder  in  a  national  bank  dies 
his  administrator  or  executor  succeeds 
to  his  title  to,  rights  in,  and  liability 
upon  the  shares  which  he  held.  Earle 
V.    Rogers,   105   Fed.   308. 

3.  Guardian  (as  such)  owning  stock. 
—Under  Rev.  St.  U.  S.,  §  5153  [U.  S. 
Comp.  St.  1901,  p.  3465],  where  a 
guardian,  as  such,  owns  stock  in  a  na- 
tional bank,  neither  he  nor  his  ward 
is  subject  to  any  personal  liability  as 
stockholder,  but  only  the  estate  of 
the  ward  in  his  hands  is  liable.  Clark 
V.  Ogilvie,  111  Ky.  181,  23  Ky.  E.  Rep. 
553,   63   S.   W.   429. 
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pearing  upon  the  proper  books  of  the  bank  that  they  hold  the  same 
as  trustees,  etc.,*  but  a  person  appearing  on  the  books  of  a  national 
bank  to  be  absolute  owner  of  stock  is  subject  to  stockholders'  liability, 
though  holding  it  as  trustee. ^ 

Name  of  Cestui  Que  Trust  Omitted. — Where  the  failure  to  insert  the 
name  of  the  cestui  que  trust  in  the  certificate  of  stock  is  the  fault  of  the  bank, 
there  being  no  fraud,  concealment  or  negligence  on  the  part  of  the  trustee 
in  whose  name  as  trustee  they  were  issued,  the  trustee  is  not  liable.® 

Father  Holding  as  Trustee  for  His  Minor  Children.— Rev.  St.,  §  5152 
(U.  S.  Comp.  St.,  1901,  p.  3465),  providing  that  persons  holding  stock  in 
national  banks  as  trustee  shall  not  be  personally  liable  as  stockholders, 
applies  to  every  one  holding  stock  as  trustee,  and  a  father  who,  as  trustee 
for  his  children,  invested  fund^belonging  to  them  in  such  stock,  is  not  per- 
sonally liable  for  an  assessment  thereon,  although  the  fund  invested  arose 
from  an  investment  of  his  own  money  previously  made  by  him  in  their  be- 
half.''' Where  stock  in  a  national  bank  at  the  time  of  its  failure  was  held 
by  a  trustee  for  the  benefit  of  his  children,  the  fact  that  the  trust  estate  was 
wiped  out  of  existence,  so  far  as  value  or  financial  responsibility  was  con- 
cerned, by  the  failure  of  the  bank,  did  not  charge  the  trustee  individually 


4.  Trustees. — Welles  v.  Larrabee,  36 
Fed.  866,  3  L.  R.  A.  471;  Lucas  v.  Coe, 
86    Fed.   973. 

5.  Apparent  owner  a  trustee. — Kerr 
V.  Urie,  86  Md.  73,  37  Atl.  789,  38  L. 
R.  A.  119,  63  Am.  St.  Rep.  493;  Lucas 
V.   Coe,   86   Fed.   973. 

Where  one  appears  on  the  books  of 
a  national  bank  to  be  the  owner  of 
stock  therein,  he  can  not,  in  an  action 
to  enforce  his  individual  liability  for 
assessment  on  the  stock,  the  bank 
having  become  insolvent,  show  that  he 
had  the  stock  as  trustee,  and  hence, 
under  Rev.  St.,  §  5151,  not  personally 
liable.  Davis  v.  First  Baptist  Soc, 
Fed.  Cas.  No.  3,633,  44  Conn.   583. 

One  taking  stock  in  a  national  bank, 
who  does  not  designate  on  the  books 
of  the  bank  that  he  holds  the  stock 
as  trustee,  or  in  some  other  representa- 
tive capacity,  thereby  assents  to  be- 
coming liable  for  payment  of  the 
bank's  debts,  to  the  extent  of  the  lia- 
bility fixed  by  statute.  Davis  v.  First 
Baptist  Soc,  Fed.  Cas.  No.  3,633,  44 
Conn.    583. 

6.  Name  of  cestui  que  trust  omitted. 
— A  trustee,  though  not  appointed  by 
a  will  or  an  order  of  a  court  or  judge, 
is  not  personally  liable  for  assessments 
against  stock  of  an  insolvent  national 
bank  owned  by  this  cestui  que  trust, 
but    standing    in    his    name,    where    he 


has  been  guilty  of  no  fraud,  conceal- 
ment, or  negligence.  Lucas  v.  Coe, 
86   Fed.  972. 

Father  holding  as  trustee  for  his 
minor  children. — Judgment  153  Fed. 
801,  affirmed.  Fowler  v.  Cowing,  91 
C.  C.  A.  569,  165  Fed.  891.  See  ante, 
"Persons  Deemed  to  Be  Stockholders 
for  Purpose  of  Assessment,"  §  248  (lb). 

7.  Rev.  St.,  §  5151  [U.  S.  Comp.  St. 
1901,  p.  3465],  provides  that  share- 
holders of  every  national  bank  shall 
be  individually  responsible  for  all  con- 
'tracts,  debts,  and  engagements  thereof 
to  the  extent  of  the  amount  of  their 
stock  therein  at  its  par  value,  in  ad- 
dition to  the  amount  invested  in  such 
shares,  and  §  5152  declares  that  per- 
sons holding  stock  as  trustees  shall 
not  be  personally  liable  for  any  lia- 
bilities as  stockholder,  but  the  estates 
and  funds  in  their  hands  shall  be  liable 
in  like  manner  as  if  the  person  bene- 
ficially interested  held  the  stock  in 
his  own  name.  Held,  that  where  a 
father  voluntarily  declared  a  trust  of 
certain  shares  in  a  national  bank  for 
the  benefit  of  his  children  in  good 
faith,  and  not  for  the  purpose  of  evad- 
ing liability,  and  did  not  hold  himself 
out  as  the  owner  of  the  stock  individ- 
ually, he  was  not  personally  liable  as 
a  stockholder  on  the  failure  of  the 
bank.     Fowler  v.  Gowing,  153  Fed.  801. 
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as  a  stockholder  with  the  additional  statutory  liability  imposed  by  Rev.  St. 
§§  5151,  5152  [U.  S.  Comp.  St.  1901,  p.  3465]. « 

One  to  whom  the  shares  are  assigned  in  trust  as  security  for  a 
debt  due  a  third  person,  and  following  whose  name  on  the  stock  book 
of  the  bank  is  the  word  "trustee,"  is  not  liable  for  the  assessment  under  § 
5151,  and  is  also  within  the  provision  o'f  §  5152,  exempting  from  such  lia- 
bility persons  holding  stock  as  trustees.® 

Assignee  for  Creditors. — Under  Rev.  St.  U.  S.,  §  5151,  making  the 
stockholders  of  national  banks  individually  responsible  for  the  debts  of  the 
bank,  to  the  extent  of  their  stock,  an  assignee  for  the  benefit  of  creditors  of 
a  stockholder  is  bound  to  pay  the  assessment  levied  by  the  receiver  of  the 
bank  after  its  insolvency,  though  it  is  levied  after  the  assignment.^" 

Person  Purchasing  Stock  for  Another. — One  who  purchases  stock 
in  a  national  bank  with  his  own  money  on  the  suggestion  of  another  per- 
son that  the  latter  would  buy  such  stock  as  the  former  "could  get  hold  of," 
without  being  under  any  obligation  to  convey  the  stock  to  the  other,  is  not 
a  trustee  within  the  meaning  of  Rev.  St.,  §  5152,  exempting  a  person  hold- 
ing stock  as  a  trustee  from  personal  liability  as  a  stockholder. '^ 

Religious  Society. — Where  a  religious  society  with  a  bequest  of  money, 
purchased  and  held  in  its  own  name  shares  in  a  national  bank,  it  is  not  a 
trustee,  and  is  liable  to  assessment  for  debts  of  the  bank.^^ 

Persons  Holding  for  Bank  Itself. — See  ante,  "Persons  Deemed  to  Be 
Shareholders  for  Purpose  of  Assessment,"  §  248  (lb). 

§  248   (4)  Liability  of  Pledgees— §  248    (4a)  In  General.— Rev. 

St.,  §  5151  (U.  S.  Comp.  St.  1901,  p.  3465),  providing  that  the  owner  of 
shares  in  a  national  banking  association  shall  be  liable  to  the  amount  of  his 
stock  for  the  debts  of  the  bank,  applies  only  to  the  actual  owner  of  the 
stock,  and  not  to  a  bona  fide  pledgee  thereof  as  collateral  security.^* 
A  pledgee  of  national  bank  stock  which  he  took  as  collateral  security  for 
a  loan  is  not  chargeable  with  the  personal  liability  for  the  debts  of 
the  bank  imposed  on  "shareholders"  by  Rev.  St.,  U.  S.  §  5151  [U.  S. 
Comp.  St.  1901,  p.  3465],  unless  he  has  either  become  the  owner  of  the 
shares  in  fact,i*  or  has  held  himself  out  to  be  the  owner,  and  thereby  es- 

8.  Fowler  v.   Gowing,   152   Fed.   801.  14.     Higgins    v.     Fidelity    Ins.,     etc., 

9.  Trustee  as  security  for  debt  due  Co.,  46  C.  C.  A.  509,  108  Fed.  475,  af- 
third  person. — Welles  v.  -Larrabee,  36  firmed  in  Rankin  v.  Fidelity  Ins.,  etc., 
Fed.  866,  a  L.   R.  A.  471.  Co.,    189   U.   S.   243,   47   L.   Ed.   793,   33 

10.  Assignment  for  creditors. — Gra-      S.    Ct.   553. 

ham  V.  Piatt,  38  Colo.  421,  65  Pac.  30.  The  act  of  congress  was  merely  de- 
ll.   Person  purchasing  stock  for  an-  signed  to  furnish  to  the  public  dealing 
other.— Horton  v.  Mercer,  71  Fed.  153,  with     the    bank   a     knowledge    of     the 
18   C.   C.  _A.   18.       _  names  of  its  corporators,  and  to  what 

12.  Religious  society. — Davis  v.  First  extent  they  might  be  relied  on  as  giv- 
Baptist  Soc,  Fed.  Cas.  No.  3,633,  44  ing  safety  to  dealing  with  the  bank. 
Conn.  583.  The    liability   upon    shareholders    is    to 

13.  Liability  of  pleagees.— William-  the  extent  of  the  amount  of  their 
son  V.  American  Bank,  107  C.  C.  A.  stock  at  the  par  value  thereof,  "in  ad- 
386,   185   Fed.  66.  dition  to  the  amount  invested  in  such 
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topped  himself  to  deny  his  personal  liability  as  such.is  A  pledgee  of  shares 
of  stock  in  a  national  bank  as  collateral  security  for  a  debt  due  him  from 
the  owner,  with  power  of  attorney  to  transfer  the  same  on  the  books  of  the 
bank,  does  not  become  a  stockholder,  and  liable  to  an  assessment  as  such 
on  the  failure  of  the  bank,  contrary  to  his  intention,  by  any  action  which  is 
required  or  is  proper  for  the  protection  of  both  his  own  interest  and  those 
of  the  pledgor,  and  not  inconsistent  with  the  retention  of  the  stock  merely  as 
pledgee,  such  as  paying  an  assessment  required  by  the  comptroller  to  make 
good  the  impaired  capital  of  the  bank,  and  charging  the  amount  to  the 
pledgor.!® 

§  248  (4b)  Unregistered  Pledgee. — A  pledgee  of  shares  of  stock  in 
a  national  bank,  who  does  not  appear,  by  the  books  of  the  bank  or  other- 
wise, to  be  the  owner,  is  not  liable  for  an  assessment  on  the  shares  on  the 
insolvency  of  the  bank,  under  Rev.  St.,  §  5151,  rendering  shareholders 
liable  for  the  debts  of  the  association  to  the  extent  of  the  par  value  of  their 
stock.i'^  For  the  purposes  of  the  national  banking  act,  the  pledgor  of 
stock  not  transferred  on  the  books  is  to  be  regarded  as  the  owner  until 
•and  unless  something  further  transpires  which  operates  to  transfer  the 
ownership  to  another.^* 

§  248  (4c)  Transfer  to  Pledgee  Absolute  in  Form. — A  person,  who 
by  way  of  pledge  or  collateral  security  for  a  loan  of  money,  accepts  stock 
of  a  national  bank  and  allows  a  transfer  to  be  made  to  him  on  the  books 
of  the  bank  as  owner,  incurs  an  immediate  liability  as  a  stockholder,!^  and 

shares."     The  word   "invested"   plainly  Rankin   v.    Fidelity   Ins.,    etc.,   Co.,    189 

has   reference   to   those   who   originally  U.  S.  242,  47  L.  Ed.  792,  23  S.  Ct.  553. 

or  by  subsequent  purchase  become  the  17.  Unregistered  pledgee. — Ohio  Val- 

real  owners  of  the   stock,  and  can  not  ley  Nat.  Bank  v.  Hulitt,  204  U.  S.  163, 

refer     to    those    who     never    invested  51  L.  Ed.  423,  27  S.  Ct.  179;  Rankin  v. 

money  in  the  shares,  but  only  received  Fidelity   Ins.,   etc.,   Co.,   189   U.    S.   242, 

the  certificates   of  stock,   or  it  may  be  47  L.   Ed.   793,  33.  S.  Ct.   553;   Pauly  v. 

the    legal    title    thereto,    as    collateral  State  Loan,  etc.,  Co.,  165  U.  S.  606,  41 

security    for    debts    or    obligations    al-  L.  Ed.  844,  17  S.  Ct.  465,  reaffirmed  in 

ready    or    to    be    contracted.      Pauly    v.  Harmon    v.    National    Park    Bank,    172 

State    Loan,    etc.,    Co.,    165    U.  ■  S.    606,  U.    S.   644,    43    L.    Ed.    1183,     19    S.   Ct. 

41  L.  Ed.  844,  17  S.  Ct.  465,  reaffirmed  877;    Wilson   v.    Merchants'    Loan,   etc., 

in  Harmon  v.  National  Park  Bank,  172  Co.,  183  U.  S.  121,  46  L.  Ed.  113;  Wel- 

U.  S.  644,  43  L.  Ed.  1183,  19  S.  Ct.  877,  les   v.    Larrabee,   36    Fed.    866,   2   L.    R. 

approving  Waite   v.   Dowley,   94   U.    S.  A.  471. 

527,   34   L.   Ed.   181.  18.    Hulitt  v.  Ohio  Valley  Nat.  Bank, 

15.  Higgins  v.  Fidelity  Ins.,  etc.,  69  C.  C.  A.  609,  137  Fed.  461,  judgment 
Co.,  46  C.  C.  A.  509,  108  Fed.  475;  Ran-  affirmed  Ohio  Valley  Nat.  Bank  v. 
kin  V.  Fidelity  Ins.,  etc.,  Co.,  189  U.  Hulitt,  204  U.  S.  162,  51  L.  Ed.  423, 
S.   242,  47   L.   Ed.  792,  33   S.   Ct.   553.  27   S.   Ct.    179. 

A  pledgee  of  national  bank  stock  is  19.   Transfer   to   pledgee   absolute   in 

not  liable  as  a  stockholder  for  assess-  form. — Pauly  v.   State   Loan,   etc.,   Co., 

ments,    except   by   estoppel.     Baker   v.  165  U.  S.  606,  41  L.  Ed.  844,  17  S.  Ct. 

Old    Nat.    Bank,    86    Fed.    1006.  465,  reaffirmed  in   Harmon  v.   National 

Estoppel  to  deny  liability.— See  post.  Park   Bank,   172   U.    S.    644,   43   L.    Ed. 

"Estoppel  to  Deny  Liability  of  Share-  1183,     19     S.     Ct.     877;     McDonald     v. 

holder,"   §  348    (7).  Dewey,  202  U.   S.   510,   50  L.   Ed.   1128, 

16.  Higgins  v.  Fidelity  Ins.,  etc.,  Co.,  26  S.  Ct.  731;  Germania  Nat.  Bank  v. 
46  C.  C.  A.  509,  108  Fed.  475,  affirmed  Case,  99  U.  S.  638,  25  L.  Ed.  448;  Ran- 
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cannot  relieve  himself  therefrom  by  making  a  colorable  transfer  thereof  to 
another  person  for  his  own  benefit, ^o  or  with  the  understanding  that  at  his 
request  it  shall  be  retransferred.^i 

Reason  for  Rule. — For  this  several  reasons  are  given.  One  is,  that  he 
is  estopped  from  denying  his  liability  by  voluntarily  holding  himself  out  to 
the  public  as  the  owner  of  the  stock,  and  his  denial  of  ownership  is  incon- 
sistent with  the  representations  he  has  made ;  another  is,  that  by  taking  the 
legal  title  he  has  released  the  former  owner;  and  a  third  is,  that  after  hav- 
ing taken  the  apparent  ownership  and  thus  becoming  entitled  to  receive 
dividends,  vote  at  elections,  and  enjoy  all  the  privileges  of  ownership,  it 
would  be  inequitable  to  allow  him  to  refuse  the  responsibilities  of  a  stock- 
holder.22 

Effect  of  Payment  of  Debt  Secured. — Under  the  provisions  of  the 
National  Banking  Act,  the  transferee  of  shares  of  the  capital  stock  of  a  na- 
tional bank,  under  a  transfer  made  absolute  in  due  form  on  the  books 
of  the  bank,  is  liable  to  creditors  of  the  bank  as  a  stockholder,  notwith- 
standing the  transfer  was  in  fact  made  as  collateral  security  for  the  payment 
of  a  debt,  which  has  since  been  paid,  the  shares  still  standing  on  the  books 
of  the  bank  in  the  name  of  the  transferee  at  the  time  of  the  suspension  of 
the  bank. 23 


kin  V.  Fidelity  Ins.,  etc.,  Co.,  189  U. 
S.  242,  47  L.  Ed.  793,  23  S.  Ct.  553; 
Pullman  v.  Upton,  96  U.  S.  338,  34  L. 
Ed.  818;  Bowden  v.  Johnson,  107  U. 
S.  251,  27  L.  Ed.  386,  2  S.  Ct.  246; 
Moore  v.  Jones,  Fed.  Cas.  No.  9,769, 
3   Woods,   53. 

In  Anderson  v.  Philadelphia  Ware- 
house Co.,  Ill  U.  S.  479,  28  L.  Ed. 
478,  4  S.  Ct.  525,  the  law  as  laid  down 
in  Gertnania  Nat.  Bank  v.  Case,  99 
U.  S.  628,  25  L.  Ed.  448,  was  some- 
what relaxed,  and  a  tendency  mani- 
fested to  look  more  closely  at  the  equi- 
ties. Rankin  v.  Fidelity  Ins.,  etc.,  Co., 
189  U.  S.  242,  47  L.  Ed.  793,  23  S.  Ct. 
553. 

Where  the  legal  title  to  stock  is 
taken  by  a  transferee,  who  receives  it 
as  security  for  a  loan  made  by  him 
to  the  bank,  he  becomes  liable  as  a 
stockholder  to  the  bank's  creditors. 
Wheelock   i^.    Kost,    77    111.    396. 

Persons  who  hold  stock  in  pledge, 
the  certificates  of  which  stand  on  the 
books  of  the  bank  in  the  name  of  the 
pledgee,  are,  in  the  contemplation  of 
the  national  banking  act,  stockholders, 
and,  so  long  as  they  thus  hold  the 
stock  in  pledge,  are  responsible  to  the 
creditors  of  the  bank  in  proportion  to 
the  amount  so  held.  Magruder  v. 
Colston,   44   Md.   349,   33   Am.   Rep.   47. 

The  transferee  of  stock  or  shares  in 


a  national  bank  at  the  time  of  the 
failure  of  the  bank  is,  where  the  trans- 
fer appears  to  be  absolute  on  the  books 
of  the  bank,  liable  for  the  debts  of  the 
association  to  the  extent  of  the  shares 
held  by  him,  notwithstanding  !ie  holds 
them  by  transfer  or  assignment  as  col- 
lateral security  for  a  loan  to  the  share- 
holder from  whom  he  received  the 
transfer.  Hale  v.  Walker,  31  Iowa 
344,   7  Am.   Rep.   137. 

20.  Colorable  transfer  to  third  per- 
son.— McDonald  v.  Dewey,  303  U.  S. 
510,  50  L.  Ed.  1138,  36  S.  Ct.  733; 
Germania  Nat.  Bank  v.  Case,  99  U. 
S.  638,  25  L.  Ed.  448;  Rankin  v.  fi- 
delity Ins.,  etc.,  Co.,  189  U.  S.  343,  47 
L.  Ed.  792,  23  S.  Ct.  553;  Pullman  v. 
Upton,  96  U.  S.  338,  24  L.  Ed.  818; 
Bowden  v.  Johnson,  107  U.  S.  251,  27 
L.    Ed.   386,   2   S.    Ct.   246. 

ai.  Germania  Nat.  Bank  v.  Case,  99 
U.  S.  638,  35  L.  Ed.  448;  Rankin  v.  Fi- 
delity Ins.,  etc.,  Co.,  189  U.  S.  342,  47 
L.  Ed.  792,  23  S.  Ct.  553;  Bowden  v. 
Johnson,  107  U.  S.  251,  37  L.  Ed.  386, 
2  S.  Ct.  246;  Stuart  v.  Hayden,  169  U. 
S.   1,  43   L.   Ed.   639,  18   S.   Ct.  374. 

22.  Reason  for  rule. — Germania  Nat. 
Bank  v.  Case,  99  U.  S.  638,  25  L.  Ed. 
448. 

23.  Effect  payment  of  debt  secured. 

— Bowden  v.  Farmers',  etc..  Bank,  Fed. 
Cas.   No.   1,714,  1   Hughes   307. 
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§  248  (4d)  Transfer  to  Pledgee  "as  Pledgee." — One  who  does  not 
appear  in  the  certificate,  or  upon  the  official  list  of  the  names  and  residences 
of  the  shareholders  of  a  national  banking  association  otherwise  than  as 
"pledgee"  of  a  given  number  of  shares  of  the  capital  stock  of  such  associa- 
tion— nothing  else  appearing — is  not  liable  as  a  "shareholder"  of  such  asso- 
ciation within  the  meaning  of  Rev.  Stat.,  §  5151,  and  is  not  subject  to  the 
liability  imposed  by  that  section  upon  shareholders  of  national  banks,^'* 
though  the  pledgor  continues  to  be  liable. ^^ 

§  248  (4e)  Transfer  to  Third  Person  to  Secure  Unpaid  Debt  Due 
Pledgee. — A  pledgee  of  shares  of  stock  in  a  national  bank,  with  a  power 
of  attorney  to  transfer  the  same,  does  not  become  liable  as  owner  for  an 
assessment  thereon  by  causing  them  to  be  transferred  on  the  books  of  the 
bank  to  a  third  person  for  the  purpose  of  being  held  by  him  as  trustee  for 
both  parties,  and  in  accordance  with  the  contract  of  pledge.^s  although  the 
pledgor  did  not  expressly  authorize  such  transfer,^'^  and  notwithstanding 
the  fact  that  the  pledgee  procured  a  transfer  to  an  irresponsible  person  with 
the  avowed  purpose  of  avoiding  such  liability, ^^  but  the  real  owner  will  be 


24.  Transfer  to  pledgee  "as  pledgee." 

— Pauly  V.  State  Loan,  etc.,  Co.,  165 
U.  S.  606,  41  L.  Ed.  844,  17  S.  Ct.  465, 
reaffirmed  in  Harmon  v.  National  Park 
Bank,  173  U.  S.  644,  43  L.  Ed.  1182, 
19  S.  Ct.  877;  Ohio  Valley  Nat.  Bank 
V.  Hulitt,  204  U.  S.  163,  51  L.  Ed.  423, 
37  S.  Ct  179;  Matteson  v.  Dent,  176 
U.  S.  531,  44  L.  Ed.  571,  30  S.  Ct.  419; 
Robinson  v.  Southern  Nat.  Bank,  180 
U.  S.  395,  45  L.  Ed.  536,  31  S.  Ct.  383. 
See  Merchants'  Nat.  Bank  v.  Wehr- 
mann,  303  U.  S.  395,  50  L.  Ed.  1036, 
26    S.    Ct.    613. 

A  mere  pledgee,  however,  who  re- 
ceives from  his  debtor  a  transfer  of 
shares,  surrenders  the  certificate  to 
the  bank  and  takes  out  new  ones  in 
his  own  name,  in  which  he  is  described 
as  "pledgee,"  and  holds  them  after- 
wards in  good  faith,  and  as  collateral 
security  for  the  payment  of  his  debt, 
is  not  subject  to  personal  liability  as 
a  shareholder.  Pauly  v.  State  Loan, 
etc.,  Co.,  165  U.  S.  606,  41  L.  Ed.  844, 
17  S.  Ct.  465;  Rankin  v.  Fidelity  Ins., 
etc.,  Co.,  189  U.  S.  343,  47  L.  Ed.  793, 
33    S.    Ct.    553. 

A  corporation  which  holds  certain 
shares  of  stock  in  a  national  bank  as 
collateral  security  for  a  loan,  and  is 
carried  on  the  registry  of  the  bank  as 
the  holder  of  such  stock  "as  pledgee," 
is  not  subject,  on  the  bank's  insol- 
vency, to  the  statutory  liability  of  a 
stockholder.  Pauly  v.  State  Loan,  etc., 
Co.,  5 ;  Fed.  430,  affirmed  in  7  C.  C. 
A.  433,  58  Fed.  666,  165  U.  S.  606,  41 
L.    Ed.    844,    17    S.    Ct.    465. 


25.  Pledgor  continues  holder. — Pauly 
V.  State  Loan,  etc.,  Co.,  165  U.  S.  606, 
41  L.  Ed.  844,  17  S.  Ct.  465;  Matteson 
V.  Dent,  176  U.  S.  521,  44  L.  Ed.  571, 
20  S.  Ct.  419;  Robinson  v.  Southern 
Nat.  Bank,  180  U.  S.  295,  45  L.  Ed. 
536,    31    S.    Ct.    383. 

26.  Transfer  to  third  person  to  se- 
cure unpaid  debt  due  pledgee. — Hayes 
V.  Fidelity  Ins.,  etc.,  Co.,  105  Fed.  160; 
Rankin  v.  Fidelity  Ins.,  etc.,  Co.,  189 
U.  S.  343,  47  L.  Ed.  792,  33  S.  Ct.  553; 
Pauly  V.  State  Loan,  etc.,  Co.,  165  U. 
S.  606,  41  L.  Ed.  844,  17  S.  Ct.  465, 
reaffirmed  in  Harmon  v.  National  Park 
Bank,  172  U.  S.  644,  43  L.  Ed.  1182, 
19   S.   Ct.   877. 

A  pledgee  of  stock  of  a  national 
bank,  with  a  power  of  attorney  to  have 
the  shares  transferred  on  the  books, 
so  long  as  he  holds  the  shares  as  se- 
curity, without  intending  to  assume 
liability  as  a  stockholder,  can  not  be 
treated  as  one,  and  subjected  to  an 
assessment,  under  Rev.  St.,  §  5151,  on 
the  insolvency  of  the  bank,  although 
he  has  caused  the  shares  to  be  trans- 
ferred to  a  third  person  under  an 
agreement  that  they  are  still  to  be  held 
as  security  for  the  debt.  Wilson  v. 
Merchants'  Loan,  etc.,  Co.,  39  C.  C.  A. 
331,  98  Fed.  688,  affirmed  in  183  U.  S. 
121,   46    L.    Ed.   113. 

27.  Hayes  v.  Fidelity  Ins.,  etc.,  Co., 
105    Fed.    160. 

28.  Transfer  to  irresponsible  third 
person. — Ohio  Valley  Nat.  Bank  v. 
Hulitt,  204  U.  S.  162,  51  L.  Ed.  433, 
37   S.   Ct.   179;   Germania   Nat.   Bank  v. 
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treated  as  a  shareholder  within  the  meaning  of  the  statute.^®  Where  the 
stock  stood  in  the  name  of  a  third  person,  a  mere  pencil  memorandum  over 
his  name  in  the  stock  ledger  of  the  pledgee's  name,  has  no  tendency  to  prove 
ownership  in  another  than  the  registered  owner.*" 

§  248  (4f)  Pledgee  Forced  by  Failure  of  Pledgor  into  Position 
of  Ownership. — The  statute  was  not  intended  to  impose  a  liability  upon 
a  pledge,  who  had  taken  the  shares  as  collateral  security  and,  through 
the  failure  of  the  pledgors,  had  been  forced  against  his  will  into  the  position 
of  ownership.  Such  a  result  might  operate  to  destroy  altogether  the  possi- 
bility of  raising  money  %pon  the  deposit  of  national  bank  shares  as  col- 
lateral.*^ 


Case,  99  U.  S.  628,  25  L.  Ed.  448;  An- 
derson V.  Philadelphia  Warehouse  Co., 
Ill  U.  S.  479,  28  L.  Ed.  478,  4  S.  Ct. 
525;  Rankin  v.  Fidelity  Ins.,  etc.,  Co., 
189  U.  S.  242,  47  L.  Ed.  792,  23  S.  Ct. 
553;  Baker  v.  Old  Nat.  Bank,  86  Fed. 
1006. 

Transfer  to  employee  of  pledgee. — 
A  pledgee  of  shares  of  stock  in  a  na- 
tional bank  as  collateral  security  for 
a  debt  due  him  from  the  owner,  with 
power  of  attorney  to  transfer  the 
same  on  the  books  of  the  bank,  does 
not  become  a  stockholder,  and  liable 
to  an  assessment  as  such  on  the  fail- 
ure of  the  bank,  contrary  to  his  in- 
tentions, by  causing  the  stock  to  be 
transferred  into  the  name  of  an  em- 
ployee who  holds  for  the  benefit  of 
all  parties  interested.  Higgins  v.  Fi- 
delity Ins.,  etc.,  Co.,  46  C.  C.  A.  509, 
108  Fed.  475,  affirmed  in  Rankin  v. 
Fidelity  Ins.,  etc.,  Co.,  189  U.  S.  243, 
47  L.  Ed.  792,  23  S.  Ct.  553. 

A  corporation  which  receives  shares 
of  national  bank  stock  in  pledge,  with 
power  to  use  and  sell,  and  which,  in 
good  faith,  without  suspicion  of  the 
bank's  insolvency,  causes  new  certifi- 
cates to  be  issued  in  the  name  of  one 
of  its  employees,  merely  because  it 
is  unwilling  they  should  stand  in  the 
name  of  the  original  owners,  remains 
a  mere  pledgee,  and  is  not  liable,  as 
a  shareholder,  to  assessment  on  the 
stock.  National  Park  Bank  v.  Harmon, 
25  C.  C.  A.  214,  79  Fed.  891;  Baker  v. 
Old   Nat.   Bank,   86   Fed.   1006. 

In  Anderson  v.  Philadelphia  Ware- 
house Co.,  Ill  U.  S.  479,  28  L.  Ed.  478, 
4  S.  Ct.  525,  the  certificate  was  issued 
to  a  porter  in  the  employment  of  the 
pledgee  company,  and  this  although 
the  transfer  had  been  thus  made  for 
the  purpose  of  avoiding  liability  which 
might  be  incurred  by  the  shareholders 
of  the  bank,  in  case  of  insolvency.  In 
the   course   of   the    opinion,    Mr.   Chief 


Justice  Waite,  speaking  for  the  court, 
recognized  that  the  real  owner  might 
be  held  liable  as  a  shareholder,  but  in 
that  case  the  facts  showed  the  com- 
pany, sought  to  be  held  as  a  share- 
holder, was  never  other  than  a  pledgee, 
and  that  notwithstanding  the  transfer 
to  the  irresponsible  person,  the  real 
ownership  of  the  stock  remained  in 
the  original  holder.  Ohio  Valley  Nat. 
Bank  v.  Hulitt,  204  U.  S.  162,  51  L. 
Ed.   423,   27    S.    Ct.    179. 

The  creditors  were  not  injured,  since 
if  the  exact  truth  had  appeared  upon 
the  face  of  the  certificates,  by  regis- 
tering the  shares  as  pledgee,  they 
would  have  had  no  recourse  against 
the  defendant.  Upon  the  other  hand, 
if  defendant  had  really  owned  the 
shares,  it  would  have  been  a  fraud  to 
list  them  in  the  name  of  another. 
Perhaps  it  would  have  been  less  open 
to  criticism  to  have  listed  them  in  its 
own  name  as  pledgee,  but  as  its  fail- 
ure to  do  so  under  the  theory  of  the 
defendant  that  it  was  in  fact  the 
pledgee,  misled  no  one,  it  should  not 
be  held  liable  for  what  was  done  in 
good  faith  and  with  no  intent  to  de- 
fraud. Rankin  v.  Fidelity  Ins.,  etc., 
Co.,  189  U.  S.  242,  47  E.  Ed.  792,  S3  S. 
Ct.    553. 

29.  Pauly  v.  State  Loan,  etc.,  Co., 
165  U.  S.  606,  41  L.  Ed.  844,  17  S.  Ct. 
465;  Harmon  v.  National  Park  Bank, 
172  U.  S.  644,  43  L.  Ed.  1182,  19  S.  Ct. 
877. 

30.  Rankin  v.  Fidelity  Ins.,  etc.,  Co., 
189  U.  S.  242,  47  L.  Ed.  792,  23  S.  Ct. 
553. 

31.  Pledgee  forced  by  failure  of 
pledgor  into  position  of  ownership. — 
Rankin  v.  Fidelity  Ins.,  etc.,  Co.,  189 
U.  S.  242,  47  L.  Ed.  792,  33  S.  Ct.  553. 

Where  plaintiff  relies  chiefly  upon 
the  fact  that  defendant,  in  its  corre- 
spondence with  the  bank,  spoke  of  it- 
self  as   owning  or   holding   the   shares 
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Entries  made  by  the  assignees  of  the  pledgors  of  national  bank 
stock  in  their  account  filed  to  their  trust,  as  to  said  stock  having  been  con- 
verted by  the  pledgee,  being  a  mere  assertion  of  fact  made  by  these  assignees 
without  the  knowledge  of  the  defendant,  the  pledgee,  will  not  bind  the  pledgee. 
The  company  could  not  be  bound  by  a  statement  thus  made  by  these  as- 
signees without  its  knowledge  or  acquiescence.  Again,  it  was  obviously 
untrue,  as  the  stock  had  never  been  sold.  Evidently  all  that  was  intended 
by  the  word  converted  was  that  the  stock  was  not  worth  enough  to  pay 
the  debt  for  which  it  was  pledged. ^^ 

§  248  (4g)  Pledgee  Becoming  Real  Owner  of  Stock. — A  pledgee 
of  stock  in  a  national  bank  who  becomes  the  real  owner  thereof  by  sale  and 
purchase  in  accordance  with  the  lien  of  the  pledge  is  liable  for  an  assess- 
ment thereon  on  the  subsequent  failure  of  the  issuing  bank,  in  which  case 
it  makes  no  difference  in  what  name  the  stock  stands  ;8^  but  a  pledgee  of 
stock  of  a  national  bank,  who  sells  it  in  accordance  with  the  terms  of  the 
pledge,  and  becomes  the  purchaser,  at  a  nominal  price  the  stock  really  re- 
maining the  property  of  the  pledgor  and  who  never  has  it  transferred  on  the 
books  of  the  bank,  is  not  liable  for  an  assessment  made  under  Rev.  St., 
§  5151,  on  the  bank's  insolvency .^^ 


standing  in  the  name  of  such  person 
under  the  circumstances,  it  is  entirely 
possible  that  the  word  "owner"  may 
have  been  used  in  its  ordinary  sense, 
or  as  representing  a  pledgee  upon 
whom  the  ownership  of  the  shares  had 
been  cast  by  the  failure  of  the  pledgor, 
and  the  depreciation  of  the  value  of 
the  shares  to  an  amount  insufficient  to 
pay  the  note.  Rankin  v.  Fidelity  Ins., 
etc.,  Co.,  189  U.  S.  342,  47  L.  Ed.  792, 
23   S.   Ct.  553. 

32.  Evidence  as  to  ownership. — 
Rankin  v.  Fidelity  Ins.,  etc.,  Co.,  189 
U.   S.   242,  47   L.    Ed.   792,   23   S.   Ct.   553. 

33.  Pledgee  becoming  real  owner  of 
stock.— Rankin  v.  Fidelity  Ins.,  etc., 
Co.,  189  U.  S.  243,  47  L.  Ed.  792,  23  S. 
Ct.  553;  Germania  Nat.  Bank  v.  Case, 
99  U.  S.  638,  25  L.  Ed-.  448;  Ohio  Val- 
ley Nat.  Bank  v.  Hulitt,  204  U.  S.  162, 
51   L.   Ed.  433,   27   S.   Ct.   179. 

Hulitt  V.  Ohio  Valley  Nat.  Bank,  69 
C.  C.  A.  609,  137  Fed.  461,  judgment 
affirmed  Ohio  Valley  Nat.  Bank  v.  Hu- 
litt, 304  U.  S.  162,  51  L.  Ed.  423,  37  S. 
Ct.    179. 

The  pledgee  of  national  bank  stock 
as  collateral  security  for  a  note,  with 
power  of  public  or  private  sale  for  the 
liquidation  of  the  pledge,  becomes  the 
beneficial  owner  of  such  stock,  and,  as 
such,  subject  to  the  liability  of  a 
stockholder    under    Rev.     St.   U.     S.    § 


5151  [U.  S.  Comp.  St.  1901,  p.  3465], 
where,  after  the  death  of  the  pledgor, 
it  causes  the  stock  to  be  registered  in 
the  name  of  an  employee  with  no  ben- 
eficial interest,  and  afterwards  in- 
dorses upon  the  note  the  supposed 
value  of  the  stock  as  of  the  date  of 
the  credit,  and  presents  the  note,  as 
reduced  by  the  amount  of  such  valua- 
tion, to  the  pledgor's  administrator, 
who  allows  the  claim  in  this  form. 
Judgment,  Hulitt  v.  Ohio  Valley  Nat. 
Bank,  69  C.  C.  A.  609,  137  Fed.  461,  af- 
firmed. Ohio  Valley  Nat.  Bank  v.  Hu- 
litt, 204  U.  S.  162,  51  L.  Ed.  423,  27  S. 
Ct.   179. 

34  Robinson  v.  Southern  Nat. 
Bank,  36  C.  C.  A.  584,  94  Fed.  964,  af- 
firmed in  180  U.  S.  295,  45  L.  Ed.  536, 
21   S.   Ct.   383. 

A  bank  which  receives  as  collateral 
security  for  a  note  the  stock  of  a  na- 
tional bank,  and  on  default  proceeds 
to  sell  the  stock  and  bid  it  in,  is  not 
liable  as  a  stockholder  in  the  national 
bank,  where  it  never  has  a  transfer  of 
the  shares  made  on  the  books  of  the 
national  bank,  and  as  between  the 
pledgee  bank  and  the  debtor,  who 
claims  that  the  sale  is  invalid,  the  stock 
continues  to  be  held  merely  as  collat- 
eral for  his  debt.  Robinson  v.  South- 
ern Nat.  Bank,  180  U.  S.  295,  45  L.  Ed. 
536,  21  S.   Ct.  383. 
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§  248  (4h)  National  Bank  a  Pledgee. — A  national  bank  which  had 
accepted  by  way  of  pledge  or  collateral  security  for  a  loan  and  caused  to  be 
transferred  to  it,  shares  of  stock  of  another  national  bank,  is,  on  the  latter's 
becoming  insolvent,  liable  to  an  assessment  as  a  stockholder,^^  but  it  is  not 
liable  where  the  transfer  is  to  the  bank  "as  pledgee,"^*  and  where  the  stock  • 
was  never  transferred  at  all,  but  remains  in  real  owner's  name,  no  question 
of  the  bank's  liability  can  arise.^''  Where  the  pledgee  bank  becomes  the 
real  owner  although  never  receiving  a  transfer,  either  by  purchase  under  a 
sale  of  the  pledge  or  by  application  of  the  value  of  the  stock  to  the  debt 
with  the  consent  of  the  pledgor,  the  bank  is  liable  as  a  stockholder.^^ 

§  248  (5)  Liability  of  Married  Women. — A  married  woman,  who 
was  a  stockholder  in  a  national  bank  at  the  time  it  became  insolvent,  is 
subject  to  the  statutory  liability  for  an  assessment  to  the  amount  of  her 


35.  National  bank  pledgee. — A  loan  of 
money  by  a  national  bank  on  such  se- 
curity is  not  prohibited  by  law;  and, 
if  it  were,  the  defendant  could  not  set 
up  its  own  illegal  act  to  escape  the  re- 
sponsibility resulting  therefrom.  A 
colorable  transfer  of  the  stock  to  an- 
other will  not  change  the  rtile.  Ger- 
mania  Nat.  Bank  v.  Case,  99  U.  S.  628, 
25  L.  Ed.  448,  cited  and  approved  in 
Rankin  v.  Fidelity  Ins.,  etc.,  Co.,  189 
U.  S.  242,  47  L.  Ed.  792,  23  S.  Ct.  553. 
And  see  Scott  v.  Deweese,  181  U.  S. 
202,  45  L.  Ed.  822,  21  S.  Ct.  585,  reaf- 
firmed in  Shaw  v.  National  German- 
American  Bank,  199  U.  S.  603,  50  L. 
Ed.  338,  26  S.  Ct.  750. 

This  court  has  held  in  California 
Bank  v.  Kennedy,  167  U.  S.  362,  42  L. 
Ed.  198,  17  S.  Ct.  831,  and  First  Nat. 
Bank  v.  Hawkins,  174  U.  S.  364,  43 
L.  Ed.  1007,  19  S.  Ct.  739,  that 
it  is  not  comlpetent  for  national  bank- 
ing associations  to  invest  any  portion 
of  their  capital  permanently  in  the 
stock  of  another  corporation,  and  that 
they  are  not  estopped  from  setting  up 
such  want  of  power  against  suits  to 
enforce  liability  for  assessments  made 
by  the  comptroller  of  the  currency. 
While  not  disposed,  as  at  present  ad- 
vised, to  push  the  principle  of  these 
cases  so  far  as  to  exempt  such  banks 
from  liability  as  other  shareholders, 
where  they  have  accepted  and  hold 
stock  of  other  corporations  as  collat- 
eral security  for  money  advanced  (a 
proposition  which  we  withhold  from 
decision),  there  is  a  presumption  in 
such  cases  against  any  intention  on  the 
part  of  the  leading  banx  to  become  an 
owner  of  the  collateral  shares.  Rob- 
inson V.  Southern  Nat.  Bank,  180  U. 
S.  295,  45  L.  Ed.  536,  21  S.  Ct.  383. 


36.  Transfer   to   bank   "as   pledgee." 

— Robinson  v.  Southern  Nat.  Bank,  180 
U.  S.  295,  45  L.  Ed.  536,  21  S.  Ct.  383. 
See  Pauly  v.  State  Loan,  etc.,  Co.,  165 
U.  S.  606,  41  L.  Ed.  844,  17  S.  Ct.  465; 
Merchants'  Nat.  Bank  v.  Wehrmann, 
202  U.  S.  295,  50  L.  Ed.  1036,  26  S.  Ct. 
613. 

37.  Stock  never  transferred  to  bank. 
— The  conceded  facts  in  the  case  be- 
ing that  the  one  hundred  and  eighty 
shares  of  the  stock  embraced  in  the 
assessment  were  the  property  of  C, 
in  whose  name  they  were  registered 
on  the  books  of  the  bank,  and  who 
held  the  certificates  therefor;  that  the 
certificate  were  deposited  with  the 
defendant  bank  as  collateral;  but  that 
the  stock  remained  in  the  name  of  C, 
and  so  continued  to  be  at  the  time  of 
the  bringing  of  this  suit,  it,  therefore, 
follows  that  the  case  is  not  one  in 
which  the  defendant  bank  is  esto^oed 
by  having  assumed  an  apparent  owner- 
ship of  the  stock.  Robinson  v.  South- 
ern Nat.  Bank,  180  U.  S.  295,  45  L.  Ed. 
536,  21  S.   Ct.  383. 

38.  Where  the  pledgee  bank  be- 
comes the  real  ovsmer  of  the  stock 
lawfully,  by  foreclosure  or  satisfaction 
of  a  debt  it  is  liable  to  assessment  as 
a  stockholder.  Merchants'  Nat.  Bank 
V.  Wehrmann,  202  U.  S.  295,  50  L.  Ed. 
1036,  26  S.  Ct.  613;  California  Bank  v. 
Kennedy,  167  U.  S.  362,  42  L.  Ed.  198, 
17  S.  Ct.  831;  Germania  Nat.  Bank  v. 
Case,  99  U.  S.  628,  25  L.  Ed.  448. 

Where  shares  of  national  bank  stock 
were  pledged  with  a  national  bank  as 
security  for  a  loan,  with  power  of 
sale,  and  pledgor  died,  and,  after  hav- 
ing the  shares  transferred  to  an  irre- 
sponsible   employee    of    the    bank,    in- 
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stock,89  at  least  in  the  absence  of  any  state  statute  disabling  her  from  owning 


stead  of  selling  the  stock,  the  bank,  in 
executing  the  authority  conferred,  in- 
dorsed what  it  deemed  the  value  of 
the  stock,  as  of  the  date  of  the  credit, 
upon  the  note,  and,  reduced  by  the 
amount  of  this  valuation,  presented  the 
note  to  the  administrator,  who  must 
have  allowed  the  claim  in  this  form, 
as  it  is  specifically  stated  that  the  sub- 
sequent dividends  upon  the  claim  were 
paid  to  the  bank,  by  this  transaction 
the  bank  became  the  real  owner  of 
the  stock,  and  is  liable  as  such.  Ohio 
Valley  Nat.  Bank  v.  Hulitt,  304  U.  S. 
162,   51    L.   Ed.  423,  27   S.   Ct.   179. 

If  the  pledgor's  representative  could 
have  objected  to  the  form  in  which. the 
bank  liquidated  the  pledge,  he  did  not 
do  so,  but  accepted  the  bank's  method 
of  divesting  him  of  title  by  allowing 
the  claim  with  the  credit  upon  it.  The 
bank  thus  became  the  beneficial  owner 
of  the  stock,  and  had  the  national  bank 
continued  solvent  it  certainly  could 
not  have  denied  to  the  pledgee  after 
this  transaction  the  rights  and  privi- 
leges of  a  stockholder.  Ohio  Valley 
Nat.  Bank  v.  Hulitt,  204  U.  S.  162,  51 
L.  Ed.  423,  27  S.  Ct.   179. 

Bidding  in  stock  at  nominal  price. — 
But  by  the  mere  act  of  bidding  in  the 
stock  held  as  a  pledge  at  a  nominal 
price,  when  put  up  for  sale,  a  national 
bank  should  not  be  regarded  as  having 
subjected  itself  to  liability  as  the  real 
owner  thereof.  Robinson  v.  Southern 
Nat.  Bank,  180  U.  S.  295,  45  L.  Ed.  536, 
21  S.   Ct.  383. 

When  it  was  decided,  in  the  suit  on 
the  note,  that  the  bank  did  not,  by  bid- 
ding in  the  stock  at  the  auction  sale 
for  a  nominal  price,  cease  to-  be  the 
pledgee,  and  that  the  stock  remained 
the  property  of  pledgor,  the  receiver, 
as  respects  that  question,  is  in  no  bet- 
ter position.  Robinson  v.  Southern 
Nat.  Bank,  180  U.  S.  295,  45  L.  Ed.  536, 
21  S.  Ct.  383. 

Wlhether  it  was  competent  to  get  at 
the  intention  of  the  bank  officer  in 
bidding  in  this  stock  at  a  nominal 
price,  by  examining  one  of  such  offi- 
cers, might  not  be  clear,  if  this  were 
a  contest  between  pledgor  and  pledgee. 
In  the  present  case  the  question  was 
an  immaterial  one,  particularly  as  the 
case  was  not  submitted  to  the  jury, 
and  as  the  other  undisputed  facts  of 
the  case  showed  that,  as  matter  of  law, 
the  bank  was  not,  in  any  proper  sense, 
the  real  owner  of  the  stock.  Robinson 
V.  Southern  Nat.  Bank,  180  U.  S.  295, 
45  L.  Ed.  536,  21  S,  Ct.  383. 


It  having  been  finally  adjudicated 
between  the  lending  banks  and  the 
pledgors  of  the  stock  that  there  had 
been  no  conversion  of  the  stock  as  al- 
leged, and  that  the  bank,  having  waived 
its  right  as  purchaser  thereof,  the 
stock  has  been  decreed  to  be  the  prop- 
erty of  pledgors,  subject  to  the  pay- 
ment by  them  of  the  judgment  in  fa- 
vor of  the  bank,  as  between  those  par- 
ties, then,  it  cannot  be  pretended  that 
the  bank  is  under  any  legal  or  equita- 
ble obligation  to  the  owners  or  pledg- 
ors to  assume  or  answer  for  the  as- 
sessment made  by  the  comptroller  on 
the  stock.  Having  denied  the  validity 
of  the  auction  sale,  and  forced  an  is- 
sue on  that  question,  they  cannot  now, 
after  a  decision  in  their  favor  as  re- 
spects the  ownership  of  the  stock,  be 
heard  to  allege  that  the  stock  is  really 
owned  by  the  bank,  and  that  the  owner 
in  whose  name  they  stand  has  been 
released  from  his  liability  as  a  share- 
holder. Robinson  v.  Southern  Nat. 
Bank,  180  U.  S.  295,  308,  45  L.  Ed.  536, 
21   S.  Ct.  383. 

39.  Liability  of  inarried  woman. — 
Christopher  v.  Norvell,  201  U.  S.  216, 
50  L.  Ed.  732,  26  S.  Ct.  502;  Keyser  v. 
Hitz,  133  U.  S.  138,  33  L.  Ed.  531,  10 
S.  Ct.  290.  See,  also,  Bundy  v.  Cocke, 
128  U.  S.  185,  32  L.  Ed.  396,  9  S.  Ct. 
242. 

Assuming  that  a  married  woman  was 
not  incapacitated  from  becoming  the 
owner  of  stock  in  a  bank,  and  that  she 
was  a  shareholder  in  the  savings  bank, 
she  became,  upon  the  conversion  of 
that  bank  into  a  national  bank,  a  share- 
holder in  the  latter.  Rev.  Stat.,  § 
5154.  In  that  event  she  became,  by 
force  of  the  statute,  individually  re- 
sponsible to-  the  amount  of  her  stock, 
at  the  par  value  thereof,  for  the  con- 
tracts, debts  and  engagements  of  the 
national  bank  equally  and  ratably  with 
other  shareholders.  Section  5151, 
which  inposes  such  individual  respon- 
sibility upon  the  shareholders  of  na- 
tional banks,  makes  no  exception  in 
favor  of  married  women.  Keyser  v. 
Hitz,  133  U.  S.  138,  33  L.  Ed.  531,  10 
S.  Ct.  290,  reaffirmed  in  Christopher 
V.  Norvell,  301  U.  S.  216,  50  L.  Ed.  732, 
26  S.  Ct.  502. 

"The  only  persons  holding  shares  of 
national  bank  stock,  whom  the  stat- 
ute exempts  from  this  personal  re- 
sponsibility, are  executors,  administra- 
tors, guardians,  or  trustees.  Section 
5152.  It  is  not  for  the  courts,  by  mere 
construction,   to    recognize    an   exemp- 
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the  stock  in  her  own  right,*''  and  there  may  be  a  personal  judgment  against 
her.*i  A' married  woman  who  holds  stock  in  a  national  bank  can  claim  no 
immunity  from  assessment  on  the  ground  that  she  had  no  legal  capacity  to 
contract.*^  The  liability  of  a  shareholder  in  a  national  bank  to  assessment 
to  the  amount  of  his  stock  therein  is  not  contractual  but  statutory,**  or  one 
on  a  promise  to  pay  the  debt  or  answer  for  the  deposit  on  liability  of  an- 
other,** so  as  to  exempt  a  married  woman. 


tion  which  congress  has  not  given. 
The  hardship  that  may  result  where 
the  ownership  of  national  bank  stock 
by  a  married  woman  is  subject  to  the 
common-law  rights  of  the  husband,  in 
respect  to  its  alienation,  cannot  con- 
trol the  interpretation  of  the  statute. 
Such  considerations  are  more  properly 
for  the  legislative  department."  Key- 
ser  V.  Hitz,  133  U.  S.  138,  33  L.  Ed. 
531,  10  S.  Ct.  290. 

A  married  woman  who  owns  stock 
in  a  national  bank  is  not  exempt,  on 
account  of  her  coverture,  from  the  lia- 
bility imposed  by  the  national  cur- 
rency acts  upon  all  stockholders  in 
such  banks.  Anderson  v.  Line,  14  Fed. 
405. 

40.  Christopher  v.  Norvell,  67  C.  C. 
A.  438,  134  Fed.  842,  affirmed  in  201 
U.   S.   216,   50   L.   Ed.   732,   26   S.   Ct.   502. 

Married  women,  who  are  permitted 
by  the  laws  of  the  state  in  which  they 
reside  to  becom'e  shareholders  in  na- 
tional banks,  are  liable  to  assessments 
thereon  under  the  national  banking 
laws.  In  re  First  Nat.  Bank,  49  Fed. 
120. 

Flnrida. — Nothing  in  the  law  of 
Florida  disables  married  women  from 
owning  in  their  own  right  stock  in  na- 
tional banking  associations,  and  from 
incurring  the  liabilities  resulting  there- 
from. Christopher  v.  Norvell,  201  U. 
S.  216,  50  L.  Ed.  732,  26  S.-  Ct.  502. 

41.  Personal  judgment. — The  cover- 
ture of  the  inheritor  of  shares  of  bank 
stock,  transferred  to  her  on  the  books 
of  the  bank  and  treated  by  her  as  her 
property  at  the  time  her  name  was 
placed  on  the  books  of  the  bank  as  a 
shareholder  as  well  as  when  she  re- 
ceived the  certificate  of  stock,  did  not 
protect  her  against  a  personal  judg- 
ment at  law  for  the  amount  due  under 
the  assessment  made  by  the  comp- 
troller of  the  currency,  to  pay  its  lia- 
bilities under  §  5151,  Rev.  Stat.,  U.  S., 
although  the  law  of  the  state  of  her 
domicile  forbade  a  married  woman  to 
contract.  Christopher  v.  Norvell,  201 
U.  S.  216,  50  L.  Ed.  732,  26  S.  Ct.  502; 
Keyset  v.  Hitz,  133  U.  S.  138,  33  E. 
Ed.  531,  10  S.  Ct.  290. 


The  coverture  of  the  defendant  does 
not  prevent  the  plaintiff  from  recov- 
ering a  judgment  against  her  for  the 
amount  of  the  assessment  in  question, 
if  she  was,  within  the  meaning  of  the 
statute,  a  shareholder  in  the  bank  at 
the  time  of  its  suspension.  But  the 
question  as  to  what  property  may  be 
reached  in  the  enforcement  of  such 
judgment  was  not  decided.  Keyser  v. 
Hitz,  133  U.  S.  138,  33  L.  Ed.  531,  10 
S.  Ct.  290. 

42.  Capacity  to  contract. — Witters 
V.  Sowles,  32  Fed.   767. 

The  contracts  of  a  bank  are  not  con- 
tracts of  the  individual  stockholders; 
and  where  an  assessment  was  made 
upon  the  shareholders  of  a  national 
bank  to  satisfy  a  contractual  liability, 
a  married  woman  who  held  stock  in 
such  bank  could  claim  no  immunity 
from  the  assessment  on  the  ground 
that  she  had  no  legal  capacity  to  con- 
tract.    Witters  v.  Sowles,  32  Fed.  767. 

43.  Statutory  and  not  a  contractual 
liability. — The  liability  for  the  debts 
of  the  bank  is  created  by  the  statute, 
although  in  a  limited  sense  there  is  an 
element  of  contract  in  her  having  be- 
come a  shareholder;  and  the  right  of 
the  receiver  to  maintain  this  action  de- 
pends upon,  and  has  its  sanction  in, 
the  statute  creating  liability  against 
each  shareholder,  in  whatever  way  he 
or  she  may  have  become  such.  There 
have  been  cases  in  which  there  appeared 
such  elements  of  contract  as  were 
deemed  sufficient,  in  particular  circum- 
stances, to  support  an  action.  First 
Nat.  Bank  v.  Hawkins,  174  U.  S.  364, 
43  E.  Ed.  1007,  19  S.  Ct.  739;  Whitman 
V.  National  Bank,  176  U.  S.  559,  44  L. 
Ed.  587,  20  S.  Ct.  477;  Matteson  v. 
Dent,  176  U.  S.  521,  44  L.  Ed.  571,  20 
S.  Ct.  419.  But  that  fact  does  not  jus- 
tify the  contention  that  an  action  upon 
an  assessment  made  by  the  comp- 
troller is  not  based  upon  the  statute, 
but  was  upon  a  contract,  which,  by  the 
laws  of  Florida,  she  was  incapable  of 
making. 

44.  Promise  to  pay  debt,  etc.,  of 
another. — The  liability  of  a  share- 
holder in  a   national   bank,   under   Act 
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Manner  of  Acquisition. — Rev.  St.,  §  5151,  providing  that  shareholders 
of  national  banks  shall  be  responsible  "for  all  contracts,  debts,  and  engage-, 
ments  of  such  association  to  the  extent  of  the  amount  of  their  stock  therein," 
applies  to  a  married  woman  who  is  such  a  shareholder,  without  regard  to 
the  manner  in  which  the  stock  was  acquired.*'' 

Legatee  of  Shares. — The  coverture  of  the  legatee  of  shares  of  stock 
in  a  national  bank  when  her  name  was  placed  upon  the  bank's  books  as  a 
stockholder  and  when  she  received  the  certificate  of  stock  does  not  protect 
her  against  a  personal  judgment  at  law  for  the  amount  due  as  a  shareholder 
under  an  assessment  made  by  the  comptroller  of  the  currency  to  pay  the 
debts  of  the  bank,  although  a  married  woman  may  be  incapable,  under  the 
local  law,  of  making  or  binding  herself  personally  by  contract,  if  such  law 
does  not  incapacitate  her  from  becoming  an  owner  of  such  stock,  by  bequest 
or  otherwise.*  8 

Shares  Transferred  to  Wife  by  Husband. — Where  one  residing  in 
Maryland  subscribes  for  stock  of  a  national  bank  of  another  state,  and  then 
transfers  it  to  his  wife,  also  a  resident  of  Maryland,  she  becomes  owner 
thereof,  and  is  subject  to  stockholders'  liability,  under  Rev.  St.  U.  S.,  §  5152, 
without  regard  to  the  laws  of  the  other  state  relative  to  contract  by  married 
women.*'''  If  a  married  woman  to  whom  shares  of  national  bank  stock  were 
transferred  by  her  husband,  became  aware  of  the  transfers,  after  they  were 
made,  and  thereafter  received  the  dividends,  she  became  a  shareholder  for 
all  purposes  of  individual  liability  in  respect  to  the  contracts,  debts  and 
engagements  of  the  bank,  as  fully  as  if  the  transfers  had  been  made  orig- 
inally with  her  knowledge  and  consent.  Whether  she  received  the  dividends 
or  not  depended  upon  the  inquiry  as  to  whether  the  checks  for  them  were 
endorsed  by  her.  If  she  endorsed  them,  or  either  of  them,  she  is  estopped 
to  say  that  she  did  not  know  their  contents,  and  was  not  the  owner  of  the 
shares  of  stock  upon  which  dividends  were  declared;  for  each  check  dis- 
closes upon  its  face  that  it  was  payable  to  her  order,  and  was  for  dividends 
on  stock  standing  in  her  name  on  the  books  of  the  bank.    This  result  is  not 

1864,  §  13,  to  the  extent  of  the  amount  amount  of  their  stock,  for  debts,   con- 

of  his  stock  therein,  is  not  one   on  "a  tracts,  etc.,  and  makes  no  exception  in 

promise  to  pay  the  debt  or  answer  for  favor     of     married     women.       Section 

the    default    or     liability     of    another,"  5152  makes   certain   exceptions,  not  in- 

within  Rev.  St.  N.  J.  1874,  §  5,  relating  eluding    married    women.       Held,    that 

to   the   liability   of  married  women,   so  the  fact  that  defendant  was  a  married 

as  to   exempt  a  married   woman   from  woman  at  the  time  of  the  transfer  of 

liability   as    a    shareholder.      Hobart   v.  stock,   and   also   at   the    time   the   bank 

Johnson,   8   Fed.   493,   19   Blatchf.   395.  failed,    did    not    exempt    her    from    lia- 

45.  Manner    of    acquisition. — Witters  bility.     Keyser  v.   Hitz,   133  U.   S.   138, 

V.   Sowles,   33  Fed.   767;   S.   C,   35   Fed.  33  L.  Ed.  531,  10  S.  Ct.  290. 

640.  1  L.  R.  A.  64.  46.  Legatee  of  shares. — Judgment,  67 

Defendant    was    a    shareholder    in    a  C.    C.    A.    438,    134    Fed.    842,    affirmed, 

savings    bank   when    it    was    converted  Christopher  v.   Norvell,  201   U.   S.  216, 

into  a   national   bank.      By   Rev.    St.,   §  50  L.   Ed.  732,  26  S.  Ct.  503. 

5154,  she  became,  on  the  conversion,  a  47.  Shares  transferred  to  wife  by  hus- 

shareholder  in  the  national  bank.     Sec-  band. — Kerr  v.  Urje,  86  Md.  73,  37  Atl. 

tion   5151   imposes   individual   responsi-  789,   38   L.   R.   A.   119,  63   Am.  St.   Rep, 

bility     on     the     shareholders,     to     the  493. 
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at  all  affected  by  the  fact  that  the  proceeds  of  the  checks  went  to  the  credit 
of  the  husband's  account.  If  the  defendant  endorsed  the  checks  in  blank 
or  to  the  order  of  her  husband,  and  delivered  them  to  him,  the  mode  in  which 
he  disposed  of  the  proceeds  is  of  no  consequence  in  the  present  suit.** 

Same — Intention  of  Husband. — The  intent  with  which  the  husband 
caused  the  transfers  to  be  made  to  his  wife  was  wholly  immaterial.  Even 
if  the  object  was  to  conceal  his  property  from  creditors,  the  vital  question 
remained  whether  the  defendant  became  the  owner  of  the  stock  within,  the 
meaning  of  the  statute  regulating  the  individual  liability  of  the  shareholders 
of  national  banking  associations.  In  other  words,  the  husband  may  have 
intended  to  commit  a  fraud  upon  his  creditors,  and  the  transfers  of  stock 
may  have  been  made  to  the  wife  without  first  obtaining  her  consent;  and 
yet  she  may  have  been,  at  the  time  of  the  bank's  failure,  liable  to  be  as- 
sessed as  a  shareholder.*^ 

§  248  (6)  Deceased  Stockholders— §  248  (6a)  Liability  of  Es- 
tate in  Hands  of  Executor  or  Administrator. — The  statutory  liability 
of  a  stockholder  in  a  national  bank  survives  as  against  his  personal  repre- 
sentatives.^"    National  bank  stock  in  the  hands  of  an  executor  or  admin- 


48.  Keyser  v.  Hitz,  133  U.  S.  138,  33 
L.  Ed.  531,  10  S.  Ct.  390;  Christopher 
V.  Norvell,  67  C.  C.  A.  438,  134  Fed. 
842,  affirmed  in  201  U.  S.  216,  50  L. 
Ed.    733,   26    S.   Ct.   502. 

In  an  action  by  the  receiver  of  an 
insolvent  national  bank  against  a 
shareholder,  to  recover  an  assessment 
made  by  the  comptroller  of  the  cur- 
rency, where  defendant  contended  that 
she  did  not  own  stock;  that  transfers 
to  her  on  the  books  were  made  with- 
out her  knowledge;  and  that  checks  for 
dividends  which  were  apparently  in- 
dorsed by  her  were  not  signed  with 
knowledge  of  their  contents — the  ques- 
tion of  fraud  in  procuring  the  transfers 
and  indorsements  is  immaterial,  and 
instructions  based  thereon  are  errone- 
ous, since  defendant  is  liable  if  she 
learned  of  the  transfers  after  they  were 
made,  and  received  dividends,  or  in 
any  way  acquiesced  therein,  and  if  she 
signed  the  checks  she  is  estopped  from 
asserting  that  she  was  ignorant  of 
their  contents,  or  was  not  the  owner 
of  the  stock  on  which  the  dividends 
were  declared.  Keyser  v.  Hitz,  133  U. 
S.  138,  33  L.  Ed.  531,  10  S.  Ct.  290. 

If  defendant  indorsed  the  checks 
over  to  her  husband,  or  indorsed  them 
in  blank,  it  is  entirely  immaterial  that 
their  proceeds  went  to  the  husband's 
account  as  consul  general.  Keyser  v. 
Hitz,  133  U.  S.  138,  33  L.  Ed.  531,  10 
S.    Ct.    290. 

49.  Intention  of  husband. — Keyser  v. 


Hitz,  133  U.  S.  138,  33  L.  Ed.  531,  10 
S.  Ct.  390. 

50.  Survival  of  liability. — Richmond 
V.  Irons,  121  U.  S.  27,  30  L.  Ed.  864, 
7  S.  Ct.  788;  Matteson  v.  Dent,  176 
U.   S.   521,  44  L.  Ed.  571,  20  S.   Ct.  419. 

Under  the  National  Banking  Act,  the 
individual  liability  of  the  stockholders 
is  an  essential  element  of  the  contract 
by  which  the  stockholders  become 
members  of  the  corporation;  and  there- 
fore the  obligation  survives  as  against 
the  personal  representatives  of  a  de- 
ceased stockholder.  Richmond  v. 
Irons,  121  U.  S.  27,  30  L.  Ed.  864,  7  S. 
Ct.  788. 

"In  Matteson  v.  Dent,  176  U.  S.  531, 
44  L.  Ed.  571,  30  S.  Ct.  419,  the  stock- 
holder, while  the  stock  was  yet  owned 
by  him  and  stood  registered  in  his 
name,  died  intestate,  and  the  stock  was 
distributed  to  the  widow  and  heirs  by 
decree  of  tlie  probate  court.  Shortly 
thereafter  the  bank  became  insolvent 
and  the  receiver  brought  suit  against 
the  widow  and  children  for  an  assess- 
ment. The  defendants  were  held  to  be 
liable  upon  the  ground  that  the  obli- 
gation of  a  subscriber  of  stock  is  con- 
tractual in  its  nature,  and  is  not  ex- 
tinguished by  death,  but,  like  any  other 
contract  obligation,  survives  and  is  en- 
forci'ble  against  the  estate  of  the  stock- 
holder, notwithstanding  that  the  es- 
tate of  the  decedent  had  been  settled 
and  fully  administered  according  to 
law,    and    that    the    insolvency    of    the 
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istrator  is  liable  to  an  assessment  upon  liquidation  of  the  bank,  under  Rev. 
St.,  §§  5151,  5152,  making  the  shareholders  of  national  banks  responsible 
equally,  and  estates  in  the  hands  of  executors  liable  in  like  manner  and  to 
the  same  extent  as  the  testator  would  be  if  living.^i  the  bank  having  become 
insolvent  after  the  death  of  the  stockholder,^^  and  the  stock  not  having 
been  transferred  at  the  date  of  the  comptroller's  order.^^ 

Effect  of  Provision  Relieving  Executor  or  Administrator  from 
Personal  Liability. — The  liability  of  a  deceased  stockholder's  estate  foi 
assessments  made  on  the  stock  by  the  comptroller,  is  not  affected  by  the 
provision  of  §  5152,  Rev.  Stat.,  that  persons  holding  national  bank  stock  as 
executor  or  administrator  shall  not  be  personally  liable. ^^ 

Duration  Generally. — The  liability  of  the  estate  of  a  deceased  stock- 
holder in  a  national  bank  continues,  at  least,  until  his  stock  is  transferred 
to  another  on  the  books  of  the  company,  or  until  such  a  transfer  is  right- 
fully demanded.^  5 

Shares  Issued  to  Executor  upon  Reduction  of  Stock. — Under  Rev. 
St.,  §  5152  (U.  S.  Comp.  St.  1901,  p.  3465),  providing  that  funds  in  the 
hands  of  an  executor  shall  be  liable  for  assessment  on  corporate  stock  to 
the  same  extent  as  the  testator  would  be  if  living,  an  executor  is  liable  as 


bank  occurred  after  the  death  of  the 
intestate.  Citing  Richmond  v.  Irons, 
121  U.  S.  37,  30  L.  Ed.  864,  7  S.  Ct. 
788;  McDonald  v.  Dewey,  202  U.  S. 
510,    50   L.    Ed.    1128,   26   S.    Ct.   731. 

The  statutory  liability  of  a  stock- 
holder in  a  national  bank  survives  his 
death,  whether  the  corporate  indebted- 
ness was  incurred  before  or  after  his 
death,  and  whether  the  corporation  be- 
comes insolvent  before  or  after  his 
death.  The  stockholder's  contract 
does  not  contemplate  a  hiatus  in  lia- 
bility resulting  from  his  death.  Dent 
V.  Matteson,  70  Minn.  519,  73  N.  W. 
416. 

51.  Stock  in  hands  of  executor  or  ad- 
ministrator.— Witters  v.  Sowles,  25 
Fed.  168;  Wickham  v.  Hull, '  60  Fed. 
336. 

An  executor  who  receives  certifi- 
cates of  national  bank  stock  as  part 
of  the  assets  of  decedent's  estate,  and 
includes  them  in  his  inventory  re- 
turned to  the  probate  court,  is  a  share- 
holder, and  liable  as  such  for  an  as- 
sessment, under  Rev.  St.,  §  5151,  sub- 
ject to  the  relief  granted  by  section 
5152.  Parker  v.  Robinson,  18  C.  C.  A. 
36,  71   Fed.   256. 

52.  Insolvency  of  Bank  after  death 
of  stockholder. — Wickham  v.  Hull,  60 
Fed,  336;  Davis  v.  Weed,  Fed.  Cas. 
No.  3,658,  44  Conn.  569;  Richmond  v. 
Irons,  131  U.  S.  37,  30  L,.  Ed.  864,  7 
S.   Ct.   788. 


The  estate  of  a  deceased  owner  of 
national  bank  stock  is  liable  (Rev.  St., 
§  5152)  to  an  assessment  levied  against 
his  executors  or  administrators  m  con- 
sequence of  the  failure  of  the  bank 
after  his  death.  Wickham  v.  Hull,  60 
Fed.  326. 

53.  Stock  not  transferred  at  date  of 
comptroller's  order. — A  receiver  of  an 
insolvent  national  bank  has  a  valid 
claim  for  an  assessment  against  the  es- 
tate generally  of  a  deceased  stock- 
holder, who  died  prior  to  the  insol- 
vency of  the  bank,  but  whose  stock 
had  not  been  transferred  at  the  date 
of  the  comptroller's  order  making  the 
assessment.  Rev.  St.,  §  5152.  Davis  v. 
Weed,  Fed.  Cas.  No.  3,658,  44  Conn. 
569. 

54.  Effect  of  provision  relieving  exec- 
utor or  administrator  from  personal 
liability. — Davis  v.  Weed,  Fed.  Cas.  No. 
3,658,   44   Conn.   569. 

Section  5152,  Rev.  St.,  relative  to  na- 
tional banks,  was  designed  to  protect 
persons  who  hold  stock  in  a  repre- 
sentative capacity  from  any  personal 
liability,  and  only  makes  the  funds  in 
the  hands  or  under  the  control  of  such 
representative  liable.  The  liability  of 
the  shareholder  survives  against  his 
estate.  Irons  v.  Manufacturers'  Nat. 
Bank,  31   Fed.  197. 

55.  Duration  generally. — Dent  v. 
Matteson,  70  Minn.  519,  73  N.  W.  416. 
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such  for  assessments  made  by  the  comptroller  on  shares  of  stock  in  a  na- 
tional bank  held  by  him,  and  issued  to  the  estate  of  his  testator  in  exchange 
for  shares  held  by  the  testator  in  his  lifetime,  and  surrendered  by  the 
executor  on  a  reduction  of  the  capital  stock  of  the  bank.^s 

As  between  Executor  and  Residuary  Legatee. — As  between  an  exec- 
utor and  a  residuary  legatee,  the  liability  upon  shares  of  stock  in  a  national 
bank  which  was  contingent  in  the  lifetime  of  the  owner,  but  becomes  fixed 
during  the  course  of  administration,  should  be  charged  upon  the  assets  of 
the  estate,  where  the  residuary  legatee  has  not  yet  either  title,  possession  or 
control  of  the  estate.  There  is  no  ground  on  which  the  receiver  could  bring 
suit  against  him;  and  if  he  were  to  obtain  jud^ent  it  must  then  be  com- 
petent to  seize  the  property  of  the  legatee,  which  might  happen  before  it  is 
certain  whether  he  gets  anything  substantial  from  his  legacy  or  not.^'^ 

Estate  Not  Fully  Settled — Executor  or  Administrator  Sole  Heirs 
of  Legatee. — An  executor  and  residuary  legatee  of  a  deceased  stockholder 
of  an  insolvent  national  bank  who  has  failed  to  transfer  such  stock  to  him- 
self or  any  other  person,  cannot  claim  exemption  from  liability,  in  his  rep- 
resentative capacity,  for  assessments  on  such  stock  to  the  extent  of  the 
value  of  any  assets  of  the  estate  remaining  subject  to  his  control.  Where 
an  executor  assumes  to  carry  out  the  provisions  of  a  will  in  settling  up  the 
estate  of  the  decedent  without  other  authority  than  the  will  itself,  exemp- 
tion from  liability  incident  to  the  ownership  of  national  bank  stock  which 
belonged  to  the  deceased  in  his  lifetime  can  not  be  claimed  until  the  title 
to  all  personal  property  of  the  deceased  has  been  transferred  and  until  the 
heirs  have  obtained  possession  of  all  real  property. ^^  Where  an  adminis- 
trator, who  is  also  sole  heir  and  next  of  kin  of  his  intestate,  takes  into  his 
possession  bank  stock  belonging  to  the  intestate,  votes  such  stock,  and  draws 
the  dividends  thereon,  but  does  not  have  the  stock  transferred  to  his  name, 
he  does  not  thereby  become  personally  liable  as  owner  of  the  stock  before 
his  duties  as  administrator  are  ended. ^^ 

56.  Shares  issued  to  executor  upon  The  widow  of  a  deceased  stockholder 
reduction  of  stock. — Brown  v.  Ellis,  of  an  insolvent  national  bank,  who  by 
103  Fed.  834.  authority  of  the  will  undertook  to  set- 

57.  As  between  executor  and  residu-  tie  the  estate  as  executrix  without  ju- 
ary  legatee. — Tourtelot  v.  Finke,  87  dicial  proceedings,  but  failed  to  trans- 
Fed.  840.  fer  such  stock  to  herself  or  other  per- 

An   executrix,   who    is   also    the    sole  son,    cannot,    on    the    ground    that   the 

devisee  and  legatee  under  a  will,   does  estate   is   fully   settled,    escape   liability 

not  acquire  title  to  national  bank  stock  as   executrix   for   assessments   on    such 

constituting  part   of  the   estate,   so   as  stock   to    the    extent   of   assets    of   the 

to  prevent  the  estate  from  being  liable  estate    under    her    control.      Baker    v. 

to   an   assessment   made  by  the   comp-  Beach,   85   Fed.   836. 

troller  of  the  currency,  merely  by  the  59.  Modifying  57  Hun,  586,  10  N.  Y. 

fact  of  having  paid  or  secured  all  the  S.  325.     In  re  Bingham,  127  N.  Y.  269, 

debts    owing    by    decedent,    the    estate  27   N.   E.  1055. 

still  remaining  unsettled.     Tourtelot  v.  The  estate  of  an  administrator,  who 

Finke,  87  Fed.  840.  in    that    capacity    held    stock  in   a  na- 

58.  Estate  not  fully  settled — Execu-  tional  bank,  and  never  had  it  trans- 
tor  or  administrator  sole  heirs  or  lega-  ferred  to  himself,  though  he  was  the 
tee; — Baker  v.  Beach,  85  Fed.  836.  sole  heir  of  intestate,  is   not  liable  to 


§  248  (6b) 


NATIONAL  BANKS. 


1855 


§  248  (6b)  Liability  of  Devisee  and  Legatee  or  of  Heir  and 
Distributee. — See  ante,  "Liability  of  Estate  in  Hands  of  Executor  and 
Administrator,"  §  248  (4a). 

Liability  of  Legatee  of  Stock. — Where  bank  stock  is  bequeathed  to  one 
for  life,  with  remainder  over,  an  assessment  made  after  the  death  of  the 
testator  is  payable  by  the  beneficiaries  of  the  bequest,  and  testator's  estate 
cannot  be  made  liable  therefor.®** 

Stock  Transferred  to  Residuary  Legatee. — Stock  in  a  national  bank 
belonging  to  the  estate  of  a  deceased  stockholder,  which  the  executor  trans- 
ferred to  the  residuary  legatee  under  an  order  of  distribution,  is  no  longer 
the  property  of  the  estate  for  the  purpose  of  assessment.^i 

Liability  of  Heir  and  Distributee  to  Whom  Stock  Allotted. — The 
widow  and  heirs  of  a  shareholder  in  a  national  bank,  to  whom  the  probate 
court  allots  the  shares  of  stock  in  indivision,  in  proportion  to  their  interests 
in  the  estate,  but  who  let  the  stock  stand  in  the  name  of  the  deceased,  with- 
out any  notice  of  their  title  to  it,  are  liable,  under  Rev.  St.  U.  S.,  §§  5139, 
5151,  5152,  to  assessments  on  the  stock  in  case  the  bank  subsequently  be- 
comes insolvent.*"^     Enforcing  the  whole  amount  of  an  assessment  on  na- 


an  assessment  on  it,  under  Rev.  St.  U. 
S.,  §  5152,  providing  that  persons  hold- 
ing stock  as  administrators  shall  not 
be  personally  subject  to  any  liability 
as  stockholders.  In  re  Faulkner,  57 
Hun  586,  10  N.  Y.  S.  325.  Judgment 
modified,  127  N.  Y.  396,  27  N.  E.  1055. 
"The  residuary  interest  in  the  stock 
after  payment  of  the  debts  of  his  in- 
testate belonged  to  him;  but  while  he 
held  the  relation  of  administrator, 
which  he  could  terminate  only  through 
a  final  judicial  settlement  of  his  ac- 
counts, it  is  not  seen  how  he  could  be 
treated  as  having  the  legal  title  to  the 
stock  other  than  in  his  representative 
capacity."  In  re  Bingham,  127  N.  Y. 
269,   27   N.   E.   1055. 

60.  Liability  of  legatee. — Blackmore 
I'.  Woodward,  18  C.  C.  A.  57,  71  Fed. 
321. 

61.  Stock  transferred  to  residuary 
legatee. — Dent  v.  Matteson,  70  Minn. 
519,  73  N.  W.  416.  See  ante,  "Liability 
of  Estate  in  Hands  of  Executor  or 
Administrator,"  §  248  (6a). 

An  executor  transferred  national 
bank  stock  belonging  to  his  testator 
to  the  residuary  legatee  under  an  or- 
der of  distribution  which  did  not  spe- 
cifically mention  the  stock.  A  receiver 
was  afterwards  appointed  for  the  bank, 
who  made  an  assessment  on  the  exec- 
utor for  these  shares.  Held,  that  the 
stock  was  no  longer  the  property  of 
the  estate  for  the  purposes  of  assess- 
ment.    Witters  V.  Sowles,  25  Fed.  168. 


62.  Liability  of  heir  and  distributee 
to  whom  stock  allotted. — Judgment, 
Dent  V.  Matteson,  73  Minn.  170,  75  N. 
W.  1041,  affirmed.  Matteson  v.  Dent, 
176  U.  S.  521,  44  L.  Ed.  571,  30  S.  Ct. 
419. 

After  the  estate  of  a  deceased  stock- 
holder of  a  national  bank  was  adminis- 
tered upon,  and  the  assets,  including 
the  bank  stock,  distributed,  the  bank 
became  insolvent,  and  a  receiver  was 
appointed.  The  stock  was  never  trans- 
ferred on  the  books  of  the  bank  to  the 
administrator  or  distributees.  In  an 
action  by  the  receiver  under  Gen.  St. 
Minn.  c.  77,  to  recover  of  the  distrib- 
utees, to  the  extent  of  assets  received 
by  them,  the  amount  of  an  assessment 
on  stockholders,  under  Rev.  St.  U.  S., 
§  5151,  held,  that  as  the  claim  was  a 
contingent  one,  and  did  not  become 
absolute  until  the  bank  had  become  in- 
solvent, and  this  was  after  the  time  to 
file  claims  against  the  estate  had  ex- 
pired, the  action  can  be  maintained, 
notwithstanding  Rev.  St.  U.  S.,  §  5153, 
providing  that  "persons  holding  stock 
as  executors,  administrators,  guard- 
ians, or  trustees,  shall  not  be  person- 
ally subject  to  any  liabilities  as  stock- 
holders; but  the  estates  and  funds  in 
their  hands  shall  be  liable  in  like  man- 
ner and  to  the  same  extent  as  the  tes- 
tator, intestate,  ward,  or  persons  inter- 
ested in  such  trust  fund  would  be.  if 
living."  Dent  v.  Matteson,  70  Minn. 
519,  73  N.  W.  416. 
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tional  bank  stock,  to  the  extent  of  the  distributive  share  received,  against  one 
of  the  heirs  or  next  of  kin  to  whom  the  stock  has  been  allotted  by  the  pro- 
bate court  in  indivision,  in  proportion  to  their  interest  in  the  estate,  pursu- 
ant to  Gen.  St.  Minn.,  1894,  §  5918,  et  seq.,  does  not  violate  any  rights  under 
the  federal  statutes.^^ 

Liability  of  Assets  Transferred  to  Devisees  and  Legatees. — Under 
Rev.  St.,  §  5151,  rendering  shareholders  individually  responsible  for  the  lia- 
bilities of  a  national  bank  to  the  extent  of  the  value  of  their  stock ;  and  sec- 
tion 5152,  providing  that  the  estate  of  shareholders  in  the  hands  of  the  exec- 
utor shall  be  liable  in  like  manner  and  to  the  same  extent  that  the  testator 
would  be  if  living, — assets  which  have  been  transferred  to  devisees  or  lega- 
tees cannot  be  subjected  to  liabilities  of  the  bank  accruing  after  the  trans- 
fer;** aliter  as  to  assets  not  delivered  till  after  the  insolvency  of  the  bank.*^ 

§  248  (7)  Estoppel  to  Deny  Liability  of  Shareholder. — An  indi- 
vidual can  so  act  as  to  be  estopped  from  saying  he  is  not  a  shareholder  in  a 
national  bank  and  liable  as  such  for  the  contracts,  debts  and  engagements  of 
the  bank.**  A  person  who  knowingly  permits  his  name  to  be  entered 
upon  the  stock  books  of  a  national  bank  as  the  owner  of  stock  therein  is 
estopped  to  deny  that  he  is  the  owner  in  an  action  to  enforce  his  share- 
holder's liability.*'^  Such  notice  as  is  afforded  by  the  words  "collateral,"*  ^ 
"in  escrow,"*"  "pledgee,"'^*'  "trustee,""  or  "agent,"^^  on  the  bank's  books  in 
describing  the  holder  prevents  estoppel. 

Subscription  Induced  by  Fraud. — A  subscription  to  the  stock  of  a  na- 
tional bank,  though  induced  by  false  representations  of  its  officers,  is  not 

63.  Judgment,  Dent  v.  Matteson,  73  man-American  Bank,  199  U.  S.  603,  50 
Minn.    170,   75   N.   W.   1041,   affirmed   in       L.   Ed.  328,  26  S.  Ct.  750. 

Matteson  v.  Dent,  176  U.  S.  531,  44  L.  67.      Lewis    v.    Switz,    74    Fed.    381; 

Ed.  571,  20  S.  Ct.  419.  Scott  v.   Deweese,   181  U.   S.   202,  45   L. 

64.  Liabilities  of  assets  transferred  Ed.  832,  21  S.  Ct.  585,  reaffirmed  in 
to  divisees  and  legatees. — Witters  v.  Shaw  v.  National  German-American 
Sowles,    32    Fed.    130,    34    Blatchf.    550.  Bank,  199  U.   S.  603,  50  L.   Ed.  328,  26 

65.  Assets  not  delivered  till  after  in-  S.  Ct.  750;  Finn  v.  Brown,  142  U.  S.  56, 
solvency. — On    the   representations     of       35  L.  Ed.  936,  12  S.  Ct.  136. 

the    executor   that   he   had   more   than  Consent  to  transfer  by  transferee. — 

sufficient  assets  in  his  hands  to  satisfy  See   post,   "Liability   of  Transferee,"    § 

all  debts  and  legacies,  he  was  decreed  249  (3). 

to  pay  defendant  S.  S.  her  legacy,  but  68.     "Collateral." — Baker  v.  Old  Nat. 

neglected  to  do  so  until  after  the  fail-  Bank,     86     Fed.     1006;     National    Park 

ure  of  the  national  bank  in  which  the  Bank  v.   Harmon,   25    C.   C.   A.   314,   79 

testator   was    a    stockholder,    when    he  Fed.   891. 

delivered    property    to    her    trustee    in  69.     "In  escrow." — Baker  v.  Old  Nat. 

satisfaction   of  the   legacy.     Held,  that  Bank,   86   Fed.   1006;   Welles   v.    Larra- 

the     legatee     and    her     trustee     were  bee,  36  Fed.  866,  3  L.  R.  A.  471. 

chargeable    with    an    assessment    upon  70.     "Pledgee." — Baker   v.    Old    Nat. 

testator's   stock  to   meet   the   liabilities  Bank,   86   Fed.   1006;   Burgess  v.   Selig- 

of  the  bank  accruing  before  actual  de-  man,  107  U.  S.  30,  37  L.   Ed.  359,  2  S. 

livery  to  the  legatee.     Witters  v.  Sow-  Ct.  10. 

les,  33  Fed.  130,  24  Blatchf.  550.  71.      "Trustee."— Baker    v.    Old    Nat. 

66.  Estoppel  to  deny  liability  as  Bank,  86  Fed.  1006;  Thurber  v.  Cecil 
shareholder. — Scott     v.    Deweese,     181  Nat.  Bank,  53  Fed    513 

U.  S.  202,  45  L.  Ed.  832,  31  S.  Ct.  585,  72.       "Agent."— Baker    v.     Old     Nat. 

reaffirmed    in    Shaw    v.    National    Ger-       Bank,  86  Fed.  1006. 
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void,  but  voidable  only,  at  the  election  of  the  subscriber;  and  where  he  con- 
tinues for  years,  and  until  the  bank  has  been  placed  in  liquidation,  to  remain 
and  act  as  a  stockholder,  and  to  receive  dividends  as  such,  though  without 
knowledge  of  the  fraud,  or  means  of  ascertaining  it,  he  cannot  then  exer- 
cise his  option  to  rescind  the  contract  of  subscription  as  against  the  bank's 
creditors,  whatever  his  rights  might  be  as  against  the  corporation^^ 

Subscriber  for  Increased  Issue. — Where  the  capital  of  a  national  bank 
has  been  increased,  and  defendants  have  received  their  additional  stock,  and 
for  several  years  held  themselves  out  as  stockholders,  they  cannot  deny  their 
liability  upon  the  ground  that  the  increase  of  capital  was  fraudulent,  and 
that  they  could  not  have  discovered  the  fraud  with  ordinary  care.^* 

Same — Subscriber  Receiving  Original  Instead  of  Increased  Is- 
sue.— Where  one  subscribes  for  part  of  an  increased  issue  of  national  bank 
stock,  but  actually  receives  original  stock  instead,  and  holds  it  for  several 
years,  receiving  dividends  and  paying  assessments  thereon,  he  v/ill  be  liable, 
upon  failure  of  the  bank,  to  assessment  on  such  stock  by  the  comptroller  of 
the  currency.'^  5  g^t  it  has  been  held  that  the  fact  that  the  subscriber  for 
the  new  shares  received  a  dividend  on  the  old  shares  so  transferred  to  him, 
without  his  knowledge  or  consent,  does  not  estop  him  from  denying  his  lia- 
bility as  a  shareholder,  where  such  dividend  was  received  in  the  belief  that 
it  was  paid  to  him  by  virtue  of  his  subscription  to  the  new  stock.''^ 

Purchase  at  Sale  by  Bank  of  Its  Own  Stock. — The  sale  which  §  5201, 
Rev.  St.,  requires  a  national  bank  to  make  of  its  own  stock,  is  real,  and  not 
fictitious.  And  where  the  president  and  cashier  of  a  national  bank,  which 
is  the  owner  of  some  of  its  own  stock,  purchases  such  stock,  and  execute 
their  note  to  the  bank  for  the  purchase  money,  in  a  suit  against  them  on  the 
note,  by  the  receiver  of  such  bank,  they  are  estopped  to'  set  up  as  a  defense 
that  their  purchase  of  the  stock  was  unauthorized,  or  merely  colorable,  or 
to  avoid  a  forfeiture  of  the  bank's  charter,  or  for  any  other  deceptive  or 
illegal  purpose.''"'' 

73.  Subscription  induced  by  fraud.  after  the  lapse  of  five  years,  during 
— Scott  V.  Latimer,  33  C.  C.  A.  1,  89  which  they  retained  the  stock,  received 
Fed.  843,  affirmed  in  Scott  v.  Deweese,  two  dividends,  and  paid  one  assess- 
181  U.  S.  203,  45  L.  Ed.  832,  21  S.  Ct.  ment  thereon,  to  deny  th'at  they  are 
585.  See  post,  "Defenses  and  Facts  stockholders,  in  a  suit  by  the  receiver 
Relieving  from   Liability,"   §   250    (3b).  to  collect  a  further  assessment,  on  the 

74.  Subscriber  for  increased  issue.  bank's  insolvency,  on  the  ground  that 
— Latimer  v.  Bard,  76  Fed.  536.  they    supposed    they    were    purchasing 

75.  Same — Subscriber  recovering  a  part  of  an  issue  of  increased  stock 
original  instead  of  increased  issue. —  which  the  bank  had  voted  to  issue,  but 
Rand  v.  Columbia  Nat.  Bank,  87  Fed.  the  issuance  of  which  had  not  then 
520.                                                         ■  been    authorized    by    the    comptroller. 

Subscribers    to    the    capital    stock    of  Rand  v.  Columbia  Nat.  Bank,  36  C.  C. 

a    national    bank    previously    organized  A.  292,  94  Fed.  349. 

and  carrying  on  business,  who  accepted  76.     Stephens  v.  Follett,  43  Fed.  843. 

certificates     of     stock     representing     a  77.     Purchase  at  sale  by  bank  of  its 

portion    of   the    original   capital    stock,  own  stock. — Bundy  v.  Jackson,  24  Fed. 

obtained  by  the  bank  in  some  manner  628. 
from  the  former  holders,  are  estopped, 
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Uncancelled  Surrendered  Certificates  Hypothecated  by  President 
Creating  Overissue. — Purchasers  of  stock  of  a  bank  from  the  president 
thereof,  at  a  time  when  there  was  no  overissue,  and  when  the  amount  pur- 
chased was  credited  to  him  on  the  books,  which,  at  the  time  or  shortly  after- 
wards, was,  by  his  direction,  transferred  from  his  account  to  theirs  on  the 
stock  journal  and  stock  ledger  and  new  certificates  were  issued  to  them,  and 
who  were  thereafter  treated  by  the  bank  as  the  lawful  owners  of  the  stock, 
and  were  allowed  to  vote  the  same  and  receive  dividends  thereon;  are  es- 
topped after  the  failure  of  the  bank  and  suit  brought  to  collect  an  assess- 
ment made  against  them  as  shareholders  from  claiming  that  they  were  not 
stockholders,  although  the  president  neglected  to  cancel  the  old  certificates, 
and  afterwards  hypothecated  part  of  them,  thereby  creating  an  overissued  ^ 

Trustee. — One  who  knowingly  permits  his  name  to  be  entered  upon  the 
stock  books  of  a  national  bank  as  the  owner,  individually,  of  stock  therein, 
cannot  be  permitted,  as  against  creditors,  or  a  receiver  of  the  bank  represent- 
ing them,  to  show  that  he  was  not  the  owner  of  the  stock;  and  he  is  liable 
for  the  assessment  thereon,  though  he  held  the  stock,  in  fact,  as  trustee'''' 
for  another  person**'  or  for  the  bank  itself .*i 

Pledgee. — It  is  only  in  clear  cases  that  a  pledgee,  on  the  ground  of  es- 
toppel, can  be  subjected  to  liability  for  an  assessment  on  national  bank  stock, 
instead  of  the  owner,  upon  whom  the  legal  obligation  rests. ^^  ^  pledgee  of 
national  bank  stock  who  knowingly  permits  his  name  to  be  entered  upon  the 
stock  books  of  the  bank,  as  the  owner,  individually,  of  the  pledged  shares, 
is  estopped,  upon  principles  of  fair  dealing,  as  against  creditors,  or  a  re- 
ceiver of  the  bank  representing  them,  from  asserting  that  he  was  not  in  fact 
owner  of  the  stock ;  and  he  is  liable  for  an  assessment  thereon.*^  Such  no- 
tice as  is  afforded  by  the  words  "collateral''^*  or  "pledgee"*^  on  the  bank's 
books  describing  the  holder  prevents  an  estoppel. 

Holder  Described  as  Cashier.— Where  national  bank  stock  was  carried 
on  its  books  in  the  name  of  an  individual  described  as  cashier  of  a  certain 

78.  Uncancelled  surrendered  certifi-  he  held  the  stock  merely  as  trustee  for 
cates  hypothecated  by  president  creat-  another.  Horton  v.  Mercer,  18  C.  C. 
ing    overissue. — Burt   v.    Bailey,    19    C.       A.  18,  VI  Fed.  1.53 

C.  A.  651,  73  Fed.  693.  81.     Lewis  v.  Switz,  74  Fed.  381. 

79.  Trustee.— Lewis  v.  Switz,  74  82.  Frater  v.  Old  Nat.  Bank,  42  C. 
Fed.  381;   Horton  v.   Mercer,   18   C.   C.       C.  A.  133,  101  Fed    391 

A.  18,  71  Fed.  153.  83.    Baker  v.  Old  Nat.  Bank,  86  Fed. 

80.  Defendant  purchased  bank  stock       1006. 

with  his  own  means,  held  it  for  a  year,  84.         "CoUateraL"— National       Park 

and  collected  and  appropriated  all  div-  Bank  v.   Harmon,   35   C.   C.  A.   214,   79 

idends   thereon,   and,  when  notified  by  Fed.   891;   Baker  v.   Old  Nat.   Bank,   86 

the   bank   that   the   stock   stood   in   his  Fed.   1006. 

name  on  the  books,  gave  no  notice  85.  -"Pledgee." — Baker  v.  Old  Nat. 
that  he  held  it  in  trust  for  another  per-  Bank,  86  Fed.  1006;  Anderson  v.  Phil- 
son,  but  permitted  the  bank  to  deal  adelphia  Warehouse  Co.,  Ill  U  S  479, 
with  him  as  the  beneficial  owner,  and  28  L.  Ed.  478,  4  S.  Ct.  525;  Pauly  v. 
did  not  tender  the  stock  to  or  demand  State  Loan,  etc.,  Co.,  165  U  S  606  41 
reimbursement  from  any  other  person.  L.  Ed.  844,  17  S.  Ct.  465;  Rankin  v'T\- 
Held,  that  he  was  estopped  to  claim,  delity  Ins.,  etc..  Co.,  189  U  S  242  47 
after  the  insolvency  of  the  bank,  that  L.  Ed.  792,  23  S    Ct    553 
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other  bank,  neither  the  latter  bank  nor  the  individual  is  estopped  from  set- 
ting up  that  they  hold  the  stock  merely  as  pledgees.*'^ 

Whether  Claim  of  Ownership  an  Estoppel  a  Question  for  Jury. — 
Whether  a  pledgee  of  national  bank  stock  is  estopped  to  deny  his  personal 
liability  as  a  shareholder  by  speaking  of  himself  as  holding  or  owning  the 
stock,  in  letters  to  the  officers  of  the  bank,  who  understood  perfectly  the 
capacity  in  which  such  stock  was  retained,  is  a  question  for  the  jury.*^ 

Transfer  to  Holder  to  Secure  Unpaid  Debt  to  Third  Person. — 
Where,  in  an  action  by  the  receiver  of  a  national  bank  to  recover  an  assess- 
ment from  one  in  whose  name  a  certificate  of  stock  had  been  issued,  but 
who  it  was  shown  held  the  same  only  as  trustee  to  secure  an  unpaid  in- 
debtedness from  the  actual  owner  of  the  stock  to  a  third  person,  the  plain- 
tifif  did  not  produce  in  evidence  the  list  of  stockholders  required  by  Rev.  St., 
§  5210  [U.  S.  Comp.  St.  1901,  p.  3498],  to  be  kept  by  the  bank,  or  show 
whether  or  not  such  list  was  in  fact  kept,  but  relied  solely  on  the  stock  cer- 
tificate book,  all  persons  must  be  held  to  have  been  chargeable  with  notice 
of  all  the  facts  in  regard  to  such  stock  therein  shown ;  and,  conceding  that 
defendant's  liability  could  be  established  by  such  book  alone,  without  pro- 
ducing or  accounting  for  the  list  of  stockholders,  it  is  insufficient  to  create 
an  estoppel  which  would  prevent  him  from  showing  the  facts  where  it  ap- 
pears therefrom  that  the  stock  was  transferred  to  him  by  one  to  whom  the 
previous  certificate  had  been  issued  as  pledgee.^* 

§  248    (8)   Failure  of  Some  Stockholders  to  Pay  Assessments. — 

Under  the  national  banking  act  (Rev.  St.,  §  5151  [U.  S.  Comp.  St.  1901, 
p.  3465]),  requiring  that  the  shareholders  of  every  national  bank  shall  be 
held  individually  responsible,  equally  and  ratably,  and  not  one  for  another, 
for  all  debts  of  the  bank,  to  the  extent  of  the  amount  of  their  stock,  at  the 
par  value  thereof,  in  addition  to  the  amount  invested  in  such  stock,  a  stock- 
holder cannot  be  required  to  make  good  the  failure  of  another  stockholder 
to  pay  his  assessment;  and,  where  an  assessment  has  been  made,  it  must  be 
considered,  for  the  purpose  of  making  a  second  assessment,  as  if  the  entire 
assessment  had  been  paid.^^    The  liability  of  the  stockholder  is  several,  and 

86.     Holder   described   or   "Cashier."  87.    Whether  claims  of  ownership  an 

— Baker  v.  Old  Nat.  Bank,  86  Fed.  1006.  estoppel    a    question    for    jury. — Judg- 

Where  stock  stood  upon  the  books  ment,  Higgins  v.  Fidelity  Ins.,  etc.,  Co., 
of  a  bank  in  the  name  of  a  person  as  46  C.  C.  A.  509,  108  Fed.  475,  affirmed, 
cashier  of  another  national  bank,  the  Rankin  v.  Fidelity  Ins.,  etc.,  Co.,  189 
designation  suggested  a  qualified  or  U.  S.  242,  47  L.  Ed.  792,  23  S.  Ct.  553. 
representative  holding,  which  put  all  88.  Transfer  to  holder  to  secure  un- 
persons on  inquiry,  and  the  bank  of  paid  debt  to  third  person. — Tourtelot 
which  the  holder  was  cashier  is  not  es-  v.  Stolteben,  101  Fed.  362. 
topped  to  show  that  it  held  the  stock  89.  Failure  of  some  stockholders  to 
as  collateral  only — at  least,  in  the  ab-  pay  assessments. — Lease  v.  Barschall, 
sence  of  evidence  that  the  insolvent  106  Fed.  763.  See  post,  "Defenses  and 
bank  or  its  creditors  in  fact  acted  in  Facts  Relieving  from  Liability,"  § 
reliance    on    its    supposed    ownership.  250  (3b). 

Prater  v.  Old   N'at.   Bank,  42   C.   C.   A.  "It   is   for   the   purpose   of  maintain- 

133,  101  Fed.  391.  ing  insolvency   of  banks   that   the   sol- 
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is  not  affected  by  the  failure  of  any  other  shareholder  to  pay  the  amount 
assessed  against  him,^<*  and,  therefore,  no  further  assessment  can  be  made 
to  supply  a  deficit  caused  by  the  inability  of  the  receiver  to  enforce  payment 
from  such  stockholders  as  are  insolvent  or  beyond  the  jurisdiction.^ i 

§  248  (9)  Liability  for  Interest. — An  assessment  levied  by  the  comp- 
troller of  the  currency  on  a  stockholder  of  a  national  bank  draws  interest 
from  the  date  such  assessment  is  made  payable.^^ 

§  249.  Effect  of  Transfer  of  Stock— §  249  (1)  Liability  of 

Transferror — §  249  (la)  In  General. — A  stockholder  in  a  national  bank 
divests  himself  of  the  double  liability  imposed  *by  the  statute  for  the  pro- 
tection of  creditors  by  a  transfer  of  his  stock  when  the  bank  is  solvent,  or 
even  if  insolvent,  by  a  bona  fide  transfer  without  knowledge  of  the  in- 
solvency; the  only  ground  for  holding  him  liable  after  a  transfer  being 
traud.93 

§  249  (lb)  Knowledge  of  Insolvency  and  Intent  to  Evade  Lia- 
bility.— To  establish  the  liability  of  a  stockholder  in  a  national  bank  to 
creditors  on  its  failure,  if  he  has  made  an  absolute  sale  of  his  stock,  and 
the  same  has  been  transferred  on  the  books,  the  complainant  must  estab- 
lish these  propositions:  (1)  That  at  the  time  the  stock  was  transferred 
the  bank  was  insolvent.  (2)  That  the  seller  then  knew  or  ought  to  have 
known  of  such  insolvency.  (3)  That  the  seller  made  the  transfer  for  the  pur- 
pose of  avoiding  the  statutory  double  liability.  (4)  That  the  seller  failed  to 
show  affirmatively  that  the  purchaser  of  the  stock  was  able  to  respond  to 
the  double  liability.'*     A  stockholder  in  a  national  bank  who  knows  of  its 

vent    shareholders    in   a    national    bank  dc'iils,    and    engagements    of   the    bank, 

can   not   be    compelled    to    stand    good  and    as    these   would    draw   interest    as 

for  the  individual  liability  of  the  insol-  against  the  bank,  it  is  not  error  to  al- 

vent  ones,  and  that  the  loss  caused  by  low    interest    thereon,    as    against    the 

such  insolvency  must  be  borne  by  the  stockholders,  in  enforcing  the  personal 

creditors    of    the    bank.''       Merchants'  liability    of    the    latter.      Richmond    v. 

Nat.  Bank  v.  Wehrmann,  69  O.  St.  160,  Irons,  121  U.  S.  37,  30  L.  Ed.  864,  7  S. 

68   N.   E.   1004.  Ct.   788. 

90.  United  States  v.  Knox,  103  U.  S.  Where  the  decision  of  the  comp- 
433,  26  L.  Ed.  316.  troller  to  enforce  the  personal  liability 

91.  Where,  in  order  to  discharge  the  of  stockholder  is  communicated  to  the 
liabilities  of  an  insolvent  national  bank-  receiver  by  a  letter  from  the  comp- 
ing  association,  the  comptroller  of  the  troller,  it  bears  interest  from  the  date  of 
currency  assessed  against  the  several  this  letter.  Bowden  z).  Johnson,  107  U.  S. 
shareholders  a  sufficient  percentage  251,  27  L,.  Ed.  386,  3  S.  Ct.  346;  Casey 
upon  the  par  value  of  the  stock  by  v.  Galli,  94  U.  S.  673,  24  L.  Ed.  168,  307. 
them  respectively  held,  he  has  no  power  93.  Liability  of  transferror. — Fowler 
to  direct  a  further  assessment  to  sup-  v.  Crouse,  99  C.  C.  A.  200,  175  Fed. 
ply  the   deficit  caused  by  the   inability  646. 

of    the    receiver    to    enforce     payment  Where  a  sale  of  stock  in  a  national 

from   such   as  are  insolvent  or  beyond  bank   is    made    in   good   faith,    and   the 

the     jurisdiction.       United      States     v.  transfer   entered    on   the    books   of   the 

Knox,   102  U.   S.   423,  36  L.   Ed.  316.  bank,  the  transferror  is  freed  from  all 

92.  Liability  for  interest.— Davis  v.  liability  in  respect  to  such  share. 
Watkins,  56  Neb.  388,  76  N.  W.  575.  Johnson  v.  Laflin,   Fed.   Cas.  No.  7,393, 

As  the  liability  of  the  stockholder  of       5  Dill.  65. 
a   national   bank   is   for   the   contracts,  94.  Knowledge  of  insolvency  and  in- 
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existing  or  impending  insolvency  can  not  escape  liability  for  assessment 
under  Rev.  St.,  §  5151,  by  transferring  the  stock  with  intent  to  avoid  such 
liability,^^  though  the  transfer  is  absolute  and  to  a  solvent  transferee  able 
to  pay  the  assessment.^^  Under  such  circumstances  the  intent  with  which 
the  transfer  is  made  is  material. ^^ 


tention  to  evade  liability. — Fowler  v. 
Grouse,  99  C.  C.  A.  200,  175  Fed.  646; 
McDonald  v.  Dewey,  67  C.  C.  A.  408, 
134  Fed.  528. 

To  establish  the  liability  of  a  stock- 
holder in  a  national  bank  to  creditors, 
on  its  failure,  after  he  has  made  an  ac- 
tual out-and-out  sale  of  his  stock,  and 
the  same  has  been  transferred  on  the 
books,  although  the  sale  may  have 
been  made  for  the  purpose  of  avoiding 
liability,  three  things  must  concur: 
(1)  The  bank  must  have  been  insol- 
vent when  the  sale  was  made;  (2)  the 
seller  must  have  known  such  fact,  or 
be  chargeable  with  knowledge  of  it;  and 
(3)  the  transfer  must  have  been  made 
to  one  who  was  insolvent  or  unable  to 
respond  to  an  assessment,  and  whose 
financial  condition  was  known,  or  ought 
to  have  been  known,  to  the  seller. 
McDonald  v.  Dewey,  67  C.  C.  A.  408, 
134  Fed.  528.  Reversed  in  202  U.  S. 
510,  50  L.   Ed.  1128,  26  S.  Ct.  731. 

The  transferror  of  national  bank 
stock  can  not  be  made  liable  for  an  as- 
sessment upon  the  stock  on  the  ground 
that  the  bank  was  insolvent  at  the  time 
of  the  transfer,  unless  he  knew  of 
such  insolvency,  and  intended  to  evade 
his  liability.  Vandagrift  v.  Rich  Hill 
Bank,  90  C.  C.  A.  129,  163  Fed.  823. 

95.  Stuart  v.  Hayden,  169  U.  S.  1,  42 
L.  Ed.  639,  18  S.  Ct.  274,  affirming  18 
C.  C.  A.  618,  72  Fed.  402. 

Facts  evidencing  collusive  transfer. 
— In  a  proceeding  in  equity  by  the  re- 
ceiver of  a  national  bank  against  a 
former  stockholder,  alleging  a  collu- 
sive and  colorable  transfer  of  his  stock 
to  an  insolvent  in  order  to  avoid  per- 
sonal liability  as  stockholder,  under 
Act  June  3,  1864,  c.  106,  §  12,  it  appeared 
that  defendant,  having  learned  of  the 
precarious  condition  of  the  bank,  in  a 
confidential  interview  with  the  officers 
thereof,  immediately  made  a  transfer 
of  his  stock  of  the  par  value  of  $13,000 
to  the  mother  of  his  deceased  wife,  a 
person  without  means,  and  who,  in 
testifying,  was  unable  to  specify  any 
other  consideration  than  an  alleged 
indebtedness  for  services  in  the  charge 
of  defendant's  household  for  a  period 
of  two  and  a  half  years,  at  the  rate  of 
$1,000  per  year,  for  all  the  stock,  which 
she    claimed   to   have   received   at   fifty 


cents  on  the  dollar.  Defendant  him- 
self was  not  sworn  as  a  witness.  Held 
sufficient  evidence  of  the  collusive 
character  of  the  transfer,  and  that  the 
defendant  was  liable  to  the  receiver 
for  the  amount  of  his  stock.  Bowden 
V.  Johnson,  107  U.  S.  251,  27  L.  Ed. 
386,  3  S.  Ct.  246. 

96.  Stuart  v.  Hayden,  169  U.  S.  1, 
42  L.  Ed.  639,  18  S.  Ct.  274,  affirming 
18   C.   C.  A.  618,  72   Fed.  402. 

Facts  evidencing  transfer  to  escape 
liability. — A  national  bank,  having  a 
nominal  capital  of  $300,000,  made  such 
losses  that  its  assets  were  worth  but 
$900,000  while  its  debts  aggregated 
$1,400,000.  It  had  $660,600  of  bills  re- 
ceivable, over  $300,000  of  which  were' 
worthless.  A  directt^r  of  several  years' 
standing,  and  the  chairman  of  the  fi- 
nance committee,  whose  business  it 
was  to  know  the  value  of  the  bank's 
assets,  and  the  amount  of  its  liabilities, 
who  had  examined  the  bank's  bills  re- 
ceivable two  or  three  months  before  a 
transfer  of  his  stock,  who  knew  that 
the  bank  had  made  heavy  losses,  and 
who  disliked  the  management  of  the 
bank,  and  knew  that  there  was  no 
prospect  of  more  dividends,  that  the 
capital  was  impaired,  and  that  the 
bank  held  $136,000  worth  of  worthless 
paper,  transferred  his  stock,  at  a  pre- 
mium of  20  per  cent,  and  on  the  same 
day  drew  over  $J.0,000  in  money  on  de- 
posit in  the  bank  in  his  name  to  pay 
"to  the  transferee  in  a  trade  for  a  build- 
ing received,  subject  to  a  mortgage  of 
$30,000,  only  thirty  days  before  the 
bank  failed.  Held,  that  a  finding  that 
the  transfer  was  made  for  the  purpose 
of  escaping  individual  liability  as 
stockholder  was  justified.  ,  Stuart  v. 
Hayden,   18   C.   C.   A.   618,   72   Fed.   402. 

97.  Intent  immaterial. — Stuart  v. 
Hayden,  169  U.  S.  1,  42  L.  Ed.  639,  18 
S.  Ct.  274. 

If  the  bank  is  solvent  at  the  time 
the  transfer  is  made,  intent  of  the  seller 
to  avoid  the  statutory  liability  is 
immaterial,  as  such  transfer  does  not 
impair  the  security  of  the  creditors; 
but  if  the  bank  be  insolvent,  every 
shareholder  who,  knowing  or  being 
charged  with  knowledge  of  its  insol- 
vency at  the  time,  transfers  his  stock, 
in    order    to    escape    such    liability,    is 
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Insolvency  Unknown  to  Seller. — An  owner  of  shares  in  a  national 
bank,  who  sold  the  same  in  good  faith,  without  knowledge  or  reason  to  be- 
lieve that  the  bank  was  insolvent,  and  who  did  everything  that  was  reason- 
ably possible  to  have  the  proper  formal  transfer  made  on  the  books  of  the 
bank,  cannot  be  treated  as  a  shareholder,  and  held  liable  to  an  assessment 
made  by  the  comptroller  upon  the  subsequent  closing  of  the  bank  as  in- 
solvent, upon  evidence  showing  that  the  bank  was  in  fact  insolvent  at  the 
time  the  sale  was  made,  and  that  the  purchaser  was  also  insolvent.  The 
statute  imposes  no  restriction  upon  the  right  to  transfer  shares  because  of 
the  insolvency  of  the  bank  or  the  transferee,  nor  do  considerations  of  pubUc 
policy  justify  it  where  the  seller  has  exercised' due  diligence,  and  has  acted 
in  the  transaction  with  fairness  and  good  faith.^s  A  bona  fide  sale  of 
stock  of  a  national  bank,  made  in  the  exercise  of  the  power  given  to  stock- 
holders by  Rev.  St.  U.  S.,  §  5139  [U.  S.  Comp.  St.  1901,  p.  3461],  to  trans- 
fer their  stock  "like  other  personal  property,"  was  not  void  as  a  fraud  on 
the  bank's  creditors  because  the  bank  was  insolvent  at  the  time  of  the 
transfer  in  the  sense  that  its  assets  were  then  unequal  to  the  discharge  of 
.its  liabilities,  when  such  fact  was  unknown  to  the  seller  of  the  stock  at  the 
time  of  the  sale.^® 

Director.— The  fact  that  a  shareholder  in  a  national  bank  is  a  director 
does  not  charge  him  with  knowledge  of  the  bank's  insolvency  ;i  but  a 
director  who  is  also  a  member  of  the  finance  committee  is  charged  with 
knowledge  of  its  insolvency.^ 

Transfer  after  Bank  Has  Closed  Its  Doors. — After  a  national  bank 
has  become  insolvent  and  has  closed  its  doors  for  business,  its  shareholders' 
liability  to  creditors  is  so  far  fixed  that  any  transfer  of  their  shares  must 
be  held  fraudulent  and  inoperative  as  against  the  creditors  of  the  bank.^ 

none   the    less    liable.      Stuart   v.    Hay-  for   his   stock,   and   apparently   to   per- 

den,   169   U.   S.  1,  42  L.   Ed.  639,   18   S.  sons    who    were    responsible.      Fowler 

Ct.  374.  V.  Grouse,  99  C.  C.  A.  200,  175  Fed.  646. 

98.  Insolvency  unknown  to  seller.  1.  That  a  stockholder  in  a  national 
— Earle  v.  Carson,  46  C.  C.  A.  498,  107  bank  having  a  capital  of  $200,000,  at 
Fed.  639,  60  L.  R.  A.  266,  affirmed  in  the  time  he  sold  and  transferred  his 
188  U.  S.  42,  47  L.  Ed.  373,  23  S.  Ct.  stock,  was  a  director  and  was  dissat- 
254;  Vandagrift  v.  Rich  Hill  Bank,  90  isfied  with  the  management,  will  not 
C.  C.  A.  129,  163  Fed.  823;  Fowler  v.  charge  him  with  knowledge  of  its  in- 
Crouse,  99   C.  C.  A.  200,  175   Fed.   646.  solvency,    so    as    to    render    him    liable 

If  a  bank  is  insolvent  and  its  insol-  for    a    subsequent    assessment,    though 

vency  is  unknown  to  the  seller,  a  trans-  it  was  in  fact  insolvent,  where  its   as- 

fer   divests   him   of  the   liability  of  the  sets    on    their    face    largely    exceed    its 

stockholder.     Fowler  v.   Crouse,   99   C.  liabilities,  and  it  appeared  that  the  di- 

C.  A.  200,  175  Fed.  646.  rectors  were  deceived  as  to  their  value. 

99.  Earle  v.  Carson,  188  U.  S.  42,  47  Fowler  v.  Crouse,  99  C.  C.  A.  200,  175 
L.   Ed.  373,  23  S.  Ct.  254.  Fed.  646. 

The    sale   and  transfer  by   defendant  2.     Stuart  v.  Hayden,  169  U.  S.  1,  42 

of  stock  in  an  insolvent  national  bank  L.   Ed.  639,  IS   S.   Ct.  274,  affirming  18 

is  not  shown  to  have  been  with  intent  C.  C.  A.  618,  72  Fed.  402;  Earle  v.  Car- 

to    avoid   the    double    liability   thereon,  son,  188  U.  S.  42,  47  L,.  Ed    373,  23  S. 

and  therefore  fraudulent,  where  he  did  Ct.  254. 

not  have  knowledge  of  the  insolvency,  3.     Transfer   after   bank   has    closed 

and  his  sale  was  made  at  the  instance  its     doors. — Irons     v.     Manufacturers' 

of   a   broker,   who   made   him   an   offer  Nat.  Bank,  17  Fed.  308. 
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Knowledge  That  Reserve  below  Legal  Requirement. — A  transfer 
of  stock  of  a  national  bank,  made  with  knowledge  of  the  fact  that  the  re- 
serve of  the  bank  is  below  the  limit  fixed  by  Rev.  St.  U.  S.,  §  5191  [U.  S. 
Comp.  St.  1901,  p.  3486],  does  not  create  a  presumption  of  bad  faith  which 
will  avoid  the  transaction  as  a  fraud  on  the  bank's  creditors  in  the  event-  of 
the  future  suspension  of  the  bank,  since  the  statute  creates  no  presumption 
of  inability  to  continue  business  as  a  consequence  of  a  reduction  of  the 
reserve  below  the  legal  requirement.* 

Liability  to  Existing  and  Future  Creditors. — One  who,  with  knowl- 
edge of  the  insolvency  of  a  national  bank,  transfers  his  stock  to  an  irre- 
sponsible vendee  with  intent  to  evade  his  liability  under  Rev.  St.  U.  S., 
§  5151  [U.  S.  Comp.  St.  1901,  p.  3465],  for  the  debts  of  the  bank,  can  only 
be  held  responsible  for  the  unsatisfied  debts  existing  when  the  fraudulent 
transfer  was  made,  in  view  of  the  requirement  of  §  5210  [U.  S.  Comp.  St. 
1901,  p.  3498]  that  the  list  of  the  names  and  residences  of  all  the  share- 
holders and  the  number  of  shares  held  by  each  be  kept  by  the  bank,  subject 
to  the  inspection  of  all  shareholders  and  creditors,  and  of  the  provision  of 
§  5139  [U.  S.  Comp.  St.  1901,  p.  3461]  that  every  person  becoming  a  share- 
holder by  a  transfer  of  shares  to  himself  shall  succeed  to  all  the  rights  and 
liabilities  of  the  prior  holder  of  such  shares,  and  that  no  change  shall  be 
made  in  the  articles  of  association  by  which  the  rights,  remedies,  or  se- 
curities of  the  existing  creditors  of  the  association  shall  be  impaired. ^ 

§  249  (Ic)  Capacity  and  Solvency  of  Transferee. — To  relieve  a 
holder  of  national  bank  stock  from  the  obligations  imposed  by  the  statute 
a  transfer  by  him,  on  the  books  of  the  bank,  must  be  to  some  person  capa- 
ble of  succeeding  to  his  obligations.®  The  insolvency  of  the  purchaser  of 
shares  of  stock  of  a  national  bank  which  subsequently  suspends  business 
does  not  render  the  sale  void  as  in  fraud  of  the  bank's  creditors,  where  the 
insolvency  of  the  purchaser  is  unknown  to  the  seller.''     A  stockholder  in  a 

4.  Knowledge  that  reserve  below  And  a  bona  fide  sale  of  shares  of  stock 
legal  requirement. — Judgment,  46  C.  C.  in  a  national  bank  is  not  void,  though 
A.  498,  107  Fed.  639,  60  L.  R.  A.  366,  the  vendee  is  insolvent  if  the  fact  of 
affirmed  Earle  v.  Carson,  188  U.  S.  43,  such  insolvency  was  at  the  time  un- 
47  L.  Ed.  373,  33  S.  Ct.  254.  known  to,  the  seller.     Earle  v.  Carson, 

5.  Liability  to  existing  and  future  188  U.  S.  43,  47  L.  Ed.  373,  33  S.  Ct. 
creditors. — McDonald  v.  Dewey,  303  U.  354,  distinguishing,  Stuart  v.  Hayden, 
S.  510,  50  L.  Ed.  1128,  36  S.  Ct.  731,  re-  169  U.  S.  1,  42  h.  Ed.  639,  18  S. 
versing  67   C.   C.  A.  408,  134   Fed.  528.  Ct.  274;  Bowden  v.  Johnson,  107  U.  S. 

6.  Capacity  and  solvency  of  trans-  251,  27  L.  Ed.  386,  2  S.  Ct.  246;  Matte- 
feree. — Man  v.  Cheeseman,  Fed.  Cas.  son  v.  Dent,  176  U.  S.  521,  44  L,.  Ed. 
No.  9,002a.  571,  20  S.  Ct.  43  9;  McDonald  v.  Dewey, 

7.  Earle  v.  Carson,  188  U.  S.  42,  47  303  U.  S.  510,  50  L.  Ed.  1138,  36  S.  Ct. 
E.   Ed.  373,  23   S.   Ct.  254,  affirming  46       731. 

C.  C.  A.  498,  107  Fed.  639,  60  L.  R.  A.  _    Under   Rev.   St.   U.   S.,   §   5151,   mak- 

266.  ing    shareholders    in    a    national    bank 

The  validity  of  a  transfer  of  stock  in  liable  for  the  debts  of  the  association, 

a  national  bank  is  tested  by  the  good  and  §  5139,  providing  for  the  transfer 

faith  of  the  seller,  and  not  by  the  un-  of    shares,    with    a    provision    that    the 

known  financial  condition  of  the  buyer.  transferee    shall    "succeed    to    all    the 
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national  bank  can  not  evade  his  liability  under  Rev.  St.  U.  S.,  §  5151  [U. 
S.  Comp.  St.  1901,  p.  3465],  for  the  debts  of  the  bank,  by  a  transfer  of 
his  shares  of  stock  to  a  person  financially  irresponsible,  provided  he  knew 
or  should  have  known  at  the  time  that  the  bank  was  then  insolvent.*  To 
hdd  liable  for  an  assessment  one  who  has  transferred  his  stock  to  an 
irresponsible  person,  the  transferror  need  not  have  had  actual  knowledge 
of  the  insolvency  of  the  bank  at  the  time  of  the  transfer,  but  it  is  sufficient 
if  he  had  good  ground  to  apprehend  its  failure,  and  made  the  transfer  to 
relieve  himself  from  liability.® 

Transfer  to  Bank  Itself. — A  transfer  of  the  shares  of  a  stockholder 
in  a  national  bank  to  the  bank  itself  will  not  relieve  the  holder  from  his 
individual  liability  thereon.^^ 

Sale  to  President  of  Bank. — A  shareholder  in  a  national  bank,  who 
sold  his  shares  through  a  broker  to  the  president  of  the  bank,  executing  a 
blank  transfer,  without  knowledge  of  the  real  purchaser  or  the  insolvency 
of  the  bank,  and  received  in  payment  the  broker's  check  on  the  bank,  which 
was  paid  out  of  the  bank's  funds,  is  not  liable  for  the  amount  to  the  re- 
ceiver of  the  bank,  under  Rev.  St.,  §  5201,  which  prohibits  the  bank  or  its 
officers  from  purchasing  its  own  shares. ^^ 

Transfer  by  Parent  to  Minor  Children. — A  transfer  of  stock  in  a 
national  bank,  while  it  was  a  going  concern,  to  the  stockholder's  infant 
children,  under  five  years  of  age,  not  legally  liable  to  assume  all  the  obliga- 
tions of  stockholders,  did  not  relieve  the  father  from  his  liability  for  assess- 
ments levied  on  the  stock  so  transferred  after  the  bank's  insolvency.^^ 

§  249   (Id)   Colorable    Transfer— §  249    (Ida)  In    General.— A 

colorable  transfer  of  shares  of  stock  in  a  national  bank,  made  for  the  bene- 
fit of  the  registered  owner,  can  not  relieve  the  latter  from  his  liability  under 
Rev.  St.  U.  S.,  §  5151  [U.  S.  Comp.  St.  1901,  p.  3465],  as  a  shareholder, 
for  the  debts  of  the  bank.i^    The  real  owner  of  shares  in  a  national  bank 

rights  and  liabilities  of  the  prior  stock-  the    owner    and    transferror    from    lia- 

holders  of  such  shares"— a  transfer  of  bility  as  a  stockholder  to  creditors,  is 

stock,  though  without  consideration  and  void  as  against  creditors   of  the  bank, 

to  an  irresponsible  person,  can  not  be  Bowden  v.  Santos,  Fed.  Cas.  No.  1,716, 

set   aside   by   the   receiver   if   made    in  1  Hughes  158. 

good   faith   without   knowled'ge    of   the  9.     Cox  v.  Montague,  34  C.  C.  A.  364, 

failing   condition    of   the   bank.      Sykes  78  Fed    845 

''■«"°Arn^'^^/^'^n^^-        on,   TT    c  10     Transfer  to  bank  itself—Man  r. 

8.      McDonald   v.    Dewey,   203   U.    S.       Cheeseman     Fed     Cas     No     qnn2a 
510,  50  L.   Ed.   1138,  26  S.   Ct.  731,   re-       "-""seman,    ^ed.    L,as^  No.    9002a. 

versing  67   C.   C.  A.  408,  134   Fed.  528.  .   v.         ^^'^r  *2-  ^''^^'f^^*    of    bank.— 

A    stockholder   in   a    national   bank,  J°i,"^°"/-  ^aflm,  Fed.  Cas    No.  7,393, 

with  knowledge  that  the  bank  is  in   a  \  ^^\  f '  affirmed  m  103  U.  S.  800,  26 

failing   condition,   cannot   make   a   vol- 

untary  transfer  of  his  stock  to  one  fi-  12-     Transfer    by    parent   to    minor 

nancially     irresponsible,     and     thereby  children.^Aldrich     v.      Bingham,     131 

escape  liability  for  assessments.    Baker  Fed.  363. 

V.  Reeves,  85  Fed.  837.  13.      Colorable    transfer.- McDonald 

The   transfer   of   shares   of  the    capi-  v.  Dewey,  202  U.  S.  510,  50  L.  Ed.  1128, 

tal  stock  of  a  national  bank  to  an  in-  26  S.  Ct.  731,  reversing  67  C.  C.  A.  408, 

solvent,  made  with  intent  to  exonerate  134  Fed.  538. 
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can  not  escape  the  statutory  individual  liability  by  merely  transferring  the 
shares  on  the  bank  books  ,to  another,  who  becomes  merely  the  nominal 
owner. 1* 

§  249  (Idb)  Transfer  by  Executor. — Where  an  executor  without 
consideration,  transfers  bank  stock  in  trust  for  his  own  benefit,  and  to 
enable  the  transferee  to  become  a  director  of  the  bank,  the  title,  for  the 
purposes  of  assessment,  remains  with  the  executor.^^ 

§  249  (le)  Transfer  on  Books  of  Bank. — A  person  who  appears 
upon  the  records  of  a  national  bank  to  be  a  stockholder  at  the  time  the 
bank  becomes  insolvent,  is  subject  to  statutory  personal  liability  of  share- 
holder, although  he  has  previously,  in  good  faith,  sold  his  stock.^^  To 
relieve  a  holder  of  national  bank  stock  from  his  liability  for  the  debts  of 
the  bank,  a  transfer  by  him  must  be  made  on  the  books  of  the  bank;  the 
ordinary  method  of  signing  the  power  of  attorney  thereon  is  insufficient. ^^ 

Failure  to  Perfect  Transfer  Fault  of  Bank. — A  stockholder  in  a 
national  bank  remains  liable  to  creditors  so  long  as  the  stock  stands  in  his 
name  on  the  books,  although  he  may  have  sold  it  and  delivered  the  certificate 
to  the  purchaser,  unless  he  has  done  all  that  he  can  reasonably  do  to  have 
the  same  transferred,  by  seeing  that  the  certificate  is  delivered  to  the  bank, 
with  the  power  of  attorney  and  data  to  enable  the  officers  to  make  the 
transfer. 18 


14.  Davis  V.  Stevens,  Fed.  Cas.  No. 
3,653,  17  Blatchf.  259. 

A  purchaser  of  stock  in  a  national 
bank,  who,  to  conceal  his  ownership 
and  escape  individual  responsibility, 
causes  it  to  be  transferred  to  another 
person  pecuniarily  irresponsible,  is,  so 
long  as  he  remains  the  actual  owner, 
a  shareholder,  and  liable  as  such,  with- 
in the  meaning  of  Rev.  St.,  §  5151,  pro- 
viding for  the  individual  liability  of 
shareholders  for  debts  of  the  bank. 
Davis  V.  Stevens,  Fed.  Cas.  No.  3,653, 
17   Blatchf.   259. 

15.  Transfer  by  executor. — Witters 
V.  Sowles,  33  Fed.  130,  34  Blatchf.  550. 

National  bank  stock,  which  has  been 
transferred  without  consideration  to  a 
trustee  by  the  executor  of  an  unset- 
tled estate,  is  liable,  as  in  the  hands  of 
the  executor,  to  an  assessment  on  liq- 
uidation of  the  bank.  Witters  v. 
Sowles,  35   Fed.  168. 

16.  Transfer  on  books  of  bank. — 
Irons  V.  Manufacturers'  Nat.  Bank,  27 
Fed.  591,  affirmed  in  121  U.  S.  37,  30 
ly.  Ed.  864,  7  S.  Ct.  788. 

A  stockholder  in  a  national  bank  sold 
certain  stocks  several  months  before 
the  insolvency  of  the  bank,  but  the 
transfer  was  not  made  on  the  books 
till  the  date  of  the  bank's  failure.  Held, 
that  he   did    not  escape    his   statutory 


personal  liability  for  debts  of  the  bank, 
the  stock  being,  by  Rev.  St.,  §  5139, 
transferable  only  on  the  books  of  the 
bank.  Richmond  v.  Irons,  121  U.  S. 
27,  30  L.   Ed.  864,  7   S.   Ct.  788. 

When  bank  stock  is  sold,  but  not 
transferred  on  the  books  of  the  bank, 
and  the  bank  afterwards  fails,  the  ex- 
ecutors of  the  person  in  whose  name 
the  stock  stood  on  the  books  are  lia- 
ble for  assessment,  although  said  stock 
had  been  paid  for  by  a  purchaser  buy- 
ing at  the  request  of  the  president  of 
the  bank,  who  gave  him  a  cashier's 
check  for  that  purpose,  placing  the 
money  so  furnished  to  the  credit  of 
said  purchaser  on  the  books  of  the 
bank  as  a  temporary  loan,  the  intention 
being  ultimately  to  transfer  said  shares 
to  a  third  party,  as  part  of  a  larger 
proposed  investment  in  stock,  for 
which  funds  had  been  placed  in  the 
hands  of  the  president  of  the  bank. 
Price  V.  Whitney,  28  Fed.  297. 

17.  Man  v.  Cheeseman,  Fed.  Cas. 
No.   9,002a. 

18.  Failure  to  perfect  transfer  fault 
of  bank. — McDonald  v.  Dewey,  67  C. 
C.  A.  408,  134  Fed.  538;  decree  reversed 
in  202  U.  S.  510,  50  L.  Ed.  1128,  36  S. 
Ct.  731;  Cox  V.  Elmendorf,  97  Tenn. 
518,  37  S.'W.  387. 

Defendant,  prior  to  the  failure   of  a 
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Eecourse  on  Vendee  for  Failure  to  Transfer. — Where  a  vendor  of 
shares  in  a  national  bank,  who  has  been  forced  to  respond  to  the  individual 
liabiUty  attaching  to  the  apparent  ownership  thereof  upon  the  bank's  in- 
solvency, brings  action  against  his  vendee  for  his  failure  to  insert  his  own 
name,  or  that  of  some  other  responsible  person,  in  the  blank  which  had 
been  left  by  them  in  the  transfer  they  signed  on  the  books  of  the  bank 
for  the  stock  he  had  bought,  his  obligation  to  vendor,  if  any  there  is,  grows 
out  of  his  contract  with  him  as  a  purchaser,  and  not  out  of  the  banking 


national  bank  in  which  his  son  was  a 
director,  owned  certain  shares  of  the 
bank's  stock,  which  he  sold  to  his  son, 
receiving  in  payment  a  demand  note, 
secured  by  certain  collateral.  At  the 
time  of  the  sale  the  son  promised  that 
he  would  see  that  the  shares  were 
properly  transferred,  but  he  failed  to 
do  so.  Defendant  made  no  attempt 
to  see  that  the  stock  was  transferred, 
and  it  stood  in  his  name  on  the  books 
of  the  bank  at  the  time  of  its  failure. 
Held,  that  the  son  was  prima  facie  the 
father's  agent  to  transfer  the  shares, 
and  that  in  the  absence  of  proof  that 
the  transfer  was  in  good  faith,  and  of 
a  prompt  attempt  to  have  the  stock 
transferred  on  the  books  of  the  bank, 
the  father  was  liable  to  assessment 
thereon.  Schofield  v.  Twining,  127 
Fed.  486. 

Certificate  delivered  to  president  of 
bank  for  transfer. — Defendant,  who 
was  the  owner  of  stock  in  a  national 
bank,  which,  under  its  by-laws,  was 
transferable  only  on  the  books  of  the 
bank,  sold  the  same,  and,  after  execut- 
ing a  written  assignment  to  the  pur- 
chaser, and  a  power  of  attorney  in 
blank  to  make  the  transfer,  indorsed 
on  her  certificate  of  stock,  delivered 
the  certificate  to  the  president  of  the 
bank,  who  promised  to  make  the 
proper  transfer  on  its  books,  but  failed 
to  do  so,  though  the  certificate  was 
thereafter  treated  and  used  by  the  bank 
as  the  property  of  the  purchaser. 
Held,  that  defendant  was  not  liable 
as  a  stockholder.  Cox  v.  Elmendorf, 
97  Tenn.  518,   37   S.  W.  387. 

Where,  upon  the  failure  of  a  na- 
tional bank,  a  suit  is  brought  by  a  re- 
ceiver under  Rev.  St.,  §§  5157,  5152, 
for  an  assessment  upon  a  shareholder 
made  by  the  comptroller  of  the  cur- 
rency to  meet  the  debts  of  the  bank, 
and  it  appears  that,  before  the  sus- 
pension of  the  bank,  such  shareholder 
had  made  a  bona  fide  sale  of  his  stock 
and  surrendered  his  certificates,  and 
delivered  to  its  president  a  power  of 
attorney  sufficient  to  effect,  and  in- 
tended to   effect,  as  that  officer  knew, 


a  transfer  of  the  stock  on  the  books 
of  the  bank  to  the  purchaser,  the  re- 
ceiver can  not  recover.  Whitney  v. 
Butler,  118  U.  S.  655,  30  L.  Ed.  266,  7 
S.  Ct.  61. 

Delivery  to  cashier  for  transfer. — 
Where  a  shareholder  of  a  national 
bank  makes  a  bona  fide  sale  of  his 
stock,  and  goes  with  the  purchaser  to 
the  bank,  indorses  the  certificate,  and 
delivers  it  to  the  cashier  of  the  bank, 
with  directions  to  make  the  transfer 
on  the  books,  he  has  done  all  that  is  in- 
cumbent upon  him  to  discharge  his 
liability,  and  he  is  not  liable,  though 
the  cashier  failed  to  make  the  transfer, 
upon  the  subsequent  suspension  of  the 
bank,  for  an  assessment  made  by  the 
comptroller  of  the  currency,  under 
Rev.  St.,  §  5151,  to  pay  the  bank's  debts. 
Hayes  v.  Shoemaker,  39  Fed.   319. 

Cashier  of  bank  transferee. — The 
owner  of  shares  of  stock  in  a  national 
bank  placed  them  in  the  hands  of  auc- 
tioneers for  sale,  delivering  to  them  his 
certificate,  with  an  assignment  and 
povyer  of  attorney  to  transfer  in  blank, 
indorsed  thereon  and  duly  executed. 
The  bank  was  in  good  repute,  and  be- 
lieved by  the  stockholder  to  be  sol- 
vent. The  stock  was  sold  at  auction, 
and  purchased  at  its  par  value  by  the 
cashier  of  the  bank,  to  whom  the  cer- 
tificate was  delivered  at  the  bank  by 
the  auctioneers,  with  a  request  that  it 
be  transferred.  The  certificate  pro- 
vided, in  accordance  with  the  by-laws, 
that  the  stock  was  only  transferable 
on  the  books  of  the  bank,  and  the  cash- 
ier was  one  of  the  officers  authorized 
to  make  transfers.  The  by-laws  fur- 
ther provided  that  no  officer,  except 
the  president  and  vice-president,  should 
become  stockholders  without  the  con- 
sent of  the  board  of  directors.  No 
consent  to  the  purchase  of  this  stock 
by  the  cashier  was  shown  by  the  rec- 
ords of  the  bank,  nor  was  it  ever 
transferred  to  him  on  the  books,  but 
during  nearly  four  years,  and  until  the 
failure  of  the  bank,  semiannual  divi- 
dends on  the  stock  were  paid  to  the 
cashier.      The     seller    had    no     actual 
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law.  That  presents  no  federal  question.  There  is  nothing  -in  that  law 
which  makes  it  his  duty  to  save  his  assignors  from  harm  by  reason  of 
their  former  ownership,  or  which  required  him  to  register  his  ownership 
for  their  protection. i® 

§  249   (2)  Liability  of  Both  Transferror  and  Transferee.— The 

owner  by  assignment  of  stock  in  a  national  bank  at  the  time  of  its  failure 
is  liable  for  assessments  thereon,  though  his  assignor,  who  transferred  it 
knowing  that  the  bank  was  in  a  failing  condition,  is  also  liable. 2" 

Shares  Standing  in  Name  of  Agent. — The  real  owner  of  shares  of 
stock  in  a  national  bank,  which,  by  his  procurement  or  permission,  stand 
on  the  books  of  the  bank  in  the  name  of  an  agent,  and  have  never  been  in 
his  own  name,  may  be  charged  as  a  shareholder  for  an  assessment  made 
on  the  bank's  insolvency,  and  the  receiver  may  bring  an  action  at  law  for 
the  collection  of  such  assessment  directly  against  him,  without  regard  to 
the  liability  of  the  agent.^^ 


knowledge  by  whom  the  stock  had  been 
purchased,  or  that  it  had  not  been 
transferred.  Held  that,  under  the  cir- 
cumstances shown,  he  was  not  bound 
to  see  that  the  transfer  was  actually 
made,  and  could  not  be  held  liable  for 
an  assessment  made  by  the  comptroller 
on  the  stock  after  the  bank  became  in- 
solvent. Earle  v.  Coyle,  95  Fed.  99, 
judgment  affirmed  in  38  C.  C.  A.  236,  97 
Fed.  410. 

S.  subscribed  for  stock  in  a  national 
bank,  borrowing  the  money  to  pay 
for  his  shares  from  C,  the  cashier,  to 
whom  he  indorsed  and  delivered  the 
certificate  as  collateral.  Shortly  after, 
he  sold  the  stock  to  C,  who  retained 
the  certificate,  but  did  not  have  the 
stock  transferred  on  the  books.  C. 
collected  the  dividends  for  some  years. 
The  bank  having  become  insolvent,  and 
S.  being  sued  for  an  assessment,  held, 
that  it  might  be  inferred,  as  a  fact,  that 
the  bank  had  notice  of  the  transfer, 
from  which  a  legal  presumption  would 
follow  that  it  would  do  what  it  was 
called  on  to  do,  and  that  the  jury  should 
be  permitted  to  draw  such  inference. 
Snyder  v.  Foster,  19  C.  C.  A.  406,  73 
Fed.  136. 

19.  Recourse  on  vendee. — Lessassier 
V.  Kennedy,  123  U.  S.  521,  31  L.  Ed. 
262,  8  S.  Ct.  244. 

20.  Liability  of  both  transferror  and 
transferee. — Baker  v.  Reeves,  85  Fed. 
837. 

Transfer  by  parent  to  children. — 
One  C.  was  the  holder  of  stock  in  the 
D.    National    Bank,    and    was    also    an 


officer  of  the  L.  Bank,  which  held 
stock  in  the  D.  Bank.  In  the  latter  ca- 
pacity, he  was  informed  of  an  urgent 
demand  upon  the  L.  Bank  to  send 
$5,000  by  telegraph  in  aid  of  the  D. 
Bank.  Within  a  week  after  this  de- 
mand, L.  transferred  his  stock  in  the 
D.  Bank,  without  consideration,  to  his 
five  children,  one  of  whom  was  a  mar- 
ried woman  and  two  were  minors. 
Within  five  months  thereafter,  the  D. 
Bank  failed,  and  an  assessment  was 
made  on  the  stockholders.  Held,  that 
the  transfer  must  have  been  made  by 
L.,  in  contemplation  of  the  liability, 
and  that  both  he  and  his  transferees 
were  liable  for  the  assessment,  the 
latter  because  the  liability  was  cast 
upon  them  by  law  when  they  became 
stockholders.  Foster  v.  Lincoln,  74 
Fed.  382,  affirmed  in  24  C.  C.  A.  470, 
79  Fed.  170. 

21.  Shares  standing  in  name  of  agent. 
—Houghton  V.  Hubbell,  33  C.  C.  A. 
574,  91  Fed.  453. 

Defendant  acquired  stock  of  a  na- 
tional bank  through  his  agents,  in 
whose  names  the  shares  were  reg- 
istered on  the  books  of  the  bank,  and 
so  appeared  when  the  bank  became  in- 
solvent. Defendant  had  all  the  time 
held  the  certificates,  so  indorsed  that 
he  might  have  had  the  shares  registered 
in  his  own  name.  Held,  that  the  re- 
ceiver could  recover  from  defendant 
an  assessment  on  said  stock,  though  he 
might  have  proceeded  against  those  in 
whose  names  the  shares  appeared  on 
the  bank's  stock  register.  Hubbell  v. 
Houghton,  86  Fed.  547. 
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§  249  (3)  Liability  of  Transferee. — Liability  of  pledgee,  see  ante, 
"Liability  of  Pledgees,"  §  248  (4). 

Validity  and  Requisites  of  Transferee — Purchase  Induced  by 
Fraud. — One  who  is  induced  by  fraud'  to  purchase  stock  of  an  insolvent 
national  bank,  and  have  it  transferred  to  him  on  the  books  of  the  bank, 
and  who,  upon  discovery  of  the  fraud,  takes  prompt  action  to  rescind  the 
contract,  is  not  liable  to  assessment  on  such  stock,  except  on  behalf  of  per- 
sons who  extended  credit  to  the  bank,  after  the  transfer,  without  knowledge 
of  the  fraud. 22 

Transferror  Having  No  Stock  at  Time  of  Alleged  Transfer. — 
Where,  on  an  issue  as  to  whether  defendant  was  liable  as  a  stockholder  of 
an  insolvent  national  bank,  it  appears  from  an  agreed  statement  as  to  what 
the  bank  books  and  reports  show  that,  at  the  time  the  four  shares  in  question 
purported  to  have  been  transferred  to  him  by  the  president,  the  latter's 
stock  was  all  pledged,  it  must  be  held  that  defendant  acquired  no  stock, 
and  never  in  reality  became  a  legal  shareholder,  and  hence  is  not  subject  to 
a   shareholder's   liabilities. ^^ 

Record  on  Books  of  Bank. — A  person  who  has  accepted  a  transfer  of 
shares  of  bank  stock,  and  to  whom  a  certificate  has  been  issued  by  the 
banking  association,  is  subject  to  the  liability  imposed  upon  shareholders 
by  Rev.  St.  U.  S.  1874,  tit.  62,  c.  1,  §  5151,  although  the  transfer  has  never 
been  recorded  on  the  books  of  the  association,  as  required  by  §  5139.2* 

No  New  Certificate  Issued. — A  transferee  can  not  escape  liability  from 
the  fact  that  no  new  certificates  were  issued  to  him,  as  the  transfer  on  the 
books  was  sufficient  as  between  him  and  the  bank;  nor  can  he  escape  from 
the  fact  that  when  the  bank  was  converted  from  a  savings  bank  into  a 
national  bank  no  new  certificates  were  issued,  as  the  statute  authorizing 
the  conversion  expressly  declares  that  the  shares  of  the  old  bank  may  con- 
tinue to  be  for  the  same  amount  each  as  they  were  before  the  conversion.^s 

Knowledge  or  Consent  of  Transferee.— A  transferee  of  stock  in  a 
national  bank  may  repudiate  a  transfer  to  him  without  his  knowledge  or 
consent,2e  but  if  he  acquiesce  therein  he  will  be  liable  as  a  shareholder.^'?' 

22.  Purchase  induced  by  fraud.— Stuf-  A.  692,  97  Fed.  983.    Judgment  affirmed 

flebeam  v.   De   Lashmutt,   83   Fed.   449.  in  182  U.  S.  555,  45  L.  Ed.  1227,  21  S- 

Though  a  person  may  have  been  in-  Ct.   885. 
duced  by  fraudulent  representations  to  23.   Transferror   having   no   stock   at 
purchase  stock  of  a  national  bank,  the  time  of  alleged  transfer. — Burt  v.  Rich- 
contract  is  voidable  only  at  his  option;  mond,   107  Fed.  387. 

and,  where  he  has   not  discovered  the  24.  Record  on  books  of  bank. Laing 

fraud  nor  made  his  election  at  the  time  v.  Burley,  101  111.  591. 

the  bank  passes  into  the  hands  of  a  re-  25.  No  new  certificate  issued. Key- 

ceiver,  he  is  apparently  a   stockholder,  ser  v.    Hitz,   133   U.   S.   138,   33    L.   Ed. 

and   can   only   escape   liability   as    such  531,   10   S.   Ct.   290. 

by   affirmatively   alleging   and    proving  26.  Knowledge    or  consent    of  trans- 

the  fraud,  acts  of  diligence  which  neg-  feree. — Finn  v.  Brown,  142  U.  S.  56,  35 

ative    any    charge    of    negligence,    and  L.   Ed.   936,   12  S.   Ct.   136. 

that   no    debt   was    created    nor    credit  Married     women.— See     ante,     "Lia- 

given   the   bank  after   he  became   such  bility  of  Married  Women  "  §   348    (5) 

stockholder.       Wallace     v.     Hood,     89  27.   Though   the   original   transfer   of 

Fed.    11;    Hood   v.    Wallace,    38    C.    C.  bank    stock    was    without    the     trans- 
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No  general  rule  can  be  laid  down  as  to  what  will  constitute,  in  any  par- 
ticular case,  an  acceptance  of  the  transfer  of  stock  or  the  equivalent  thereof, 
in  a  case  where  the  transferee  is  in  fact  ignorant  of  the  fact  of  transfer; 
but  each  case  must  be  decided  on  its  own  facts. ^^  A  transferee  of  stock  in  a 
national  bank  is  presumed  to  be  the  owner  and  the  burden  of  proof  is 
upon  him  to  show  that  he  is  in  fact  not  the  owner. ^^ 


feree's  knowledge  or  consent,  acqui- 
escence therein  by  subsequently  join- 
ing in  an  application  to  have  the  bank 
converted  into  a  national  bank,  and  re- 
ceiving dividends  on  the  stock,  makes 
the  transferee  liable  as  a  stockholder. 
Keyser  v.  Hitz,  133  U.  S.  138,  33  L.  Ed. 
531,   10'  S.  Ct.  290. 

28.  Finn  v.  Brown,  142  U.  S.  56,  35 
L.   Ed.   936,   13   S.   Ct.   136. 

One  who  was  notified  that  shares  in 
a  national  bank  had  been  transferred 
into  his  name,  although  he  had  in  fact 
no  interest  therein,  and  who  indorsed 
the  certificates  in  blank,  but  took  no 
steps  to  have  the  stock  transferred  to 
the  name  of  the  true  owner,  can  not 
avoid  liability  for  an  assessment  thereon 
made  by  the  comptroller  to  meet  the 
debts  of  the  bank  after  its  insolvency. 
Judgment,  83  C.  C.  A.  567,  155  Fed.  107, 
affirmed.  Kenyon  v.  Fowler,  215  U. 
S.  593,  54  L.  Ed.  341,  30  S.  Ct.  409. 

Transfer  to  directors. — A.  was  sued 
to  enforce  his  alleged  liability  upon 
certain  shares  of  stock  of  an  insolvent 
national  bank  standing  in  his  name. 
The  certificate  for  the  stock  had  been 
transferred  to  him,  without  his  knowl- 
edge, just  before  his  election  as  a  di- 
rector of  the  bank.  He  accepted  the 
directorship  and  acted  as  such  up  to 
the  insolvency  and  failure,  being  sub- 
sequently made  vice  president  and  ap- 
pointed acting  cashier.  He  owned  no 
other  stock  than  this  up  to  a  time  sub- 
sequent to  his  election,  when  he  bought 
certain  other  shares,  on  which  his  lia- 
bility is  admitted.  He  never  received 
a  certificate  for  the  former  shares,  but 
the  certificate  remained  in  the  stock 
book  in  his  name,  and  other  papers  of 
the  bank  showed  his  apparent  owner- 
ship. Shortly  before  the  failure,  while 
the  bank  was  insolvent,  a  dividend  was 
fraudulently  declared  and  the  amount 
thereof  according  to  A.'s  apparent 
holdings  was  transferred  to  his  credit. 
He  then  repudiated  his  ownership  of 
the  other  shares  and  gave  the  presi- 
dent his  check  for  the  amount  of  the 
dividend  thereon,  instructing  that  they 
be  retransferred  at  once.  Nothing 
further  was  done  until  the  failure.  It 
was  held  that,  in  view  of  the  provisions 
of  §§  5146,  5147  and  5210,  Rev.  Stat.,  it 


must  be  presumed  conclusively  that  A. 
knew  from  the  time  of  his  appointment 
as  cashier  that  the  books  showed  that 
he  was  a  shareholder  to  the  full  amount 
charged,  and  he  was  liable  to  assess- 
ment thereon.  Finn  v.  Brown,  142  U. 
S.    56,    35    L.    Ed.    936,    12    S.    Ct.    136. 

In  the  present  case,  the  defendant 
testifies  that  on  the  2d  of  January,  1884, 
when  he  was  informed  of  the  25  per 
cent  dividend  and  of  the  transfer  to  his 
credit  of  $1,250  thereof,  he  at  once  re- 
pudiated the  transaction  and  ordered 
the  Pres.  to  transfer  the  fifty  shares  to 
his  own  name  without  delay.  But  this 
was  of  no  more  effect  than  his  draw- 
ing his  check  for  the  $1,250  to  the  or- 
der of  the  president  individually,  and 
handing  it  to  him.  The  defendant,  as 
vice  president  and  actine  cashier  of 
the  bank,  had  the  power  himself  to  re- 
transfer  the  shares  back  to  their  for- 
mer owners.  He  did  not  do  so,  but 
knowing  that  the  fifty  shares  had  been 
transferred  to  his  credit  and  stood  in 
his  name  upon  the  books,  he  suffered 
the  matter  to  remain  in  that  shape  for 
twenty  days,  until  the  doors  of  the 
bank  were  closed.  He  states  that  he 
did  not  go  upon  the  jury  until  after 
the  transaction  which  resulted  in  the 
drawing  of  the  check  to  the  order  of 
the  president  for  $1,250.  It  was  the 
defendant's  duty,  and  he  had  the  power 
himself  to  make  the  transfer  upon  the 
books  of  the  bank.  Wlhitney  v.  But- 
ler, 118  U.  S.  655,  30  L.  Ed.  266,  7  S. 
Ct.  61;  Richmond  v.  Irons,  131  U.  S. 
27,  30  L.  Ed.  864,  7  S.  Ct.  788,  and  it 
made  no  difference  as  to  his  power  to 
transfer,  that  the  certificate  for  the 
fifty  shares  had  not  been  delivered  to 
him.  Pacific  Nat.  Bank  v.  Eaton,  141 
U.  S.  227,  35  L.  Ed.  702,  11  S.  Ct.  984. 
It  appears  by  the  evidence  that  the 
bank  had  a  stock  register  and  a  book 
of  certificates  of  shares,  and  that  a 
list  of  stockholders  and  of  transfers 
was  kept  in  one  of  its  books,  although 
it  had  no  regular  stock  book.  Finn  v. 
Brown,  142  U.  S.  56,  35  L.  Ed.  936,  12 
S.  Ct.  136. 

29.  Where  shares  of  national  bank 
stock  were  transferred  to  one  originally 
without  his  knowledge  and  consent, 
he  had  a  right  to  repudiate  the  trans- 
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Transfer  after  Insolvency. — A  transfer  of  stock  after  the  insolvency 
of  the  bank  is  good,  and  imposes  upon  the  transferee  the  liability  of  a 
stockholder,^**  though,  by  the  bank's  charter,  the  assignor  of  the  stock  is 
still  liable  thereon.^i 

Purchase  by  Parent  in  Name  of  Minor  Children. — See  ante,  "Per- 
sons Deemed  to  Be  Shareholders  for  Purpose  of  Assessment,"  §  248  (lb). 

Shares  Transferred  to  Wife  by  Husband. — See  ante,  "Liability  of 
Married  Women,"  §  248  (5). 

§    250.  Actions   and   Proceedings   to   Enforce — §  250   (1) 

Nature    and    Form — §    250    (la)  Voluntary    Liquidation. — In    the 

original  National  Banking  Act  there  was  no  provision  for  enforcing  the  in- 
dividual liability  of  stockholders  in  case  of  voluntary  liquidation  ;^2  such 
omission  did  not  leave  the  creditors  without  remedy,^^  but  the  proceedings 
must  have  been  in  equity.^* 

Statutory  Remedy. — Congress,  by  Act  of  June  30,  1876,  supplied  the 
omission  in  the  original  banking  act  and  provided  for  a  proceeding  by  any 
creditor  in  the  nature  of  a  creditor's  bill  to  enforce  the  statutory  double 


action;  but  he  is  presumed  to  be  the 
owner  of  the  stock  when  his  name  ap- 
pears upon  the  books  of  the  bank  as 
such  owner  and  the  burden  of  proof  is 
upon  him  to  show  that  he  is  in  fact  not 
the  owner.  Webster  v.  Upton,  91  U. 
S.  65,  23  L.  Ed.  384;  Turnbull  v.  Pay- 
son,  95  U.  S.  418,  34  L.  Ed.  437;  Key- 
ser  V.  Hitz,  133  U.  S.  138,  33  L.  Ed. 
531,  10  S.  Ct.  290.  Here  it  is  entirely 
clear,  on  the  evidence,  that  the  defend- 
ant did  not  sustain  such  burden  of 
proof;  and  that  there  was  no  question 
thereon  for  the  jury.  Finn  v.  Br.own, 
142  U.  S.  56,  35  L.  Ed.  936,  12  S.  Ct. 
136. 

30.  Transfer  after  insolvency. — Robi- 
son  V.   Beall,   26   Ga.   17. 

31.  Robison  v.  Beall,  26  Ga.  17. 

32.  Voluntary    liquidation. — By     the 

orisfinal  National  Banking  Act,  §  5151, 
Rev.  Stat.,  the  individual  liability  was 
provided  for,  and  "by  §  5220,  it  was 
also  provided  that  'Any  association 
may  go  into  liquidation  and  be  closed 
by  the  vote  of  its  shareholders  owning 
two-thirds  of  its  stock.'  But  no  pro- 
vision is  contained  in  the  original  act 
specifying  what  course  may  or  shall 
be  taken,  in  case  of  voluntary  liqui- 
dation, to  enforce  the  individual  lia- 
bility of  the  shareholders."  Richmond 
V.  Irons,  121  U.  S.  27,  30  L.  Ed.  864, 
7  S.   Ct.   788. 

33.  "It  can  hardly  be  supposed  that 
the  omission  in  the  statute  to  provide 
an  express  and  specific  course  of  pro- 
ceeding, by  way  of  judicial  remedy,  in 


case  of  voluntary  liquidation,  left  the 
creditors  of  such  an  association  in  such 
circumstances  without  remedy  against 
either  a  deficiency  of  assets  or  the"  re- 
sults of  a  fraudulent  maladministration. 
Section  5151  imposes  upon  the  share- 
holders of  every  national  banking  as- 
sociation an  individual  responsibility 
for  all  its  contracts,  debts,  and  engage- 
ments, and  the  terms  in  which  the  ob- 
ligation is  created  are  unconditional 
and  unqualified,  except  that  the  liabil- 
ity shall  be  equal  and  ratable  as  among 
the  shareholders."  Richmond  v.  Irons, 
121  U.  S.  27,  30  L.  Ed.  864,  7  S.  Ct.  788. 
34.  Remedy  in  equity. — As  all  the 
shareholders  are  bound  in  that  way  to 
all  the  creditors,  any  proceeding  to  en- 
force this  liability  must  be  such  as 
from  its  nature  would  enable  the  court 
to  ascertain  for  what  the  stockholders 
ought  to  be  made  liable,  to  whom,  and 
in  what  proportion  as  respects  each 
other.  This  can  only  be  done  by  the 
methods  and  machinery  of  a  court  of 
equity.  Besides,  this,  it  must  be  ad- 
mitted that  a  court  of  equity  would  be 
entitled,  upon  the  general  principles 
of  its  jurisdiction,  to  entertain  a  bill 
by  one  or  more  creditors  whose  suit 
would  necessarily  be  for  the  benefit  of 
all,  against  the  association  and  its  of- 
ficers and  managers,  and  all  those  par- 
ticipating in  its  voluntary  liquidation, 
for  the  purpose  of  preventing  and  re- 
dressing any  maladministration  or 
fraud  against  creditors,  contemplated 
or  executed.  Richmond  v.  Irons,  121 
U.  S.  27,  30  L.  Ed.  864,  7  S.  Ct.  788. 
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liability  of  stockholders  in  insolvent  national  banks  which  go  into  voluntary 
liquidation,^^  similar  to  that  in  cases  of  involuntary  liquidation.ss 


35.  Statutory  remedy. — Richmond  v. 
Irons,  131  U.  S.  37,  48,  30  L.  Ed.  864,  7 
S.   Ct.  788. 

"The  omission  in  the  original  bank- 
ing Act  of  1864  to  provide  expressly 
similar  remedies  in  case  of  voluntary 
liquidation  to  those  specified  in  case  of 
involuntary  liquidation  was  supplied  by 
the  Act  of  June  30,  1876,  19  Stat.  63; 
Supplement  to  Rev.  Stat.,  216.  The 
first  section  of  that  act  provides  for 
the  appointment  of  a  receiver  by  the 
comptroller  of  the  currency,  as  pro- 
vided in  §  5234,  Rev.  Stat.,  whenever 
any  national  bank  shall  be  dissolved 
and  its  charter  forfeited  as  prescribed 
in  §  5239,  Rev.  Stat.,  or  whenever  any 
creditor  shall  have  obtained  a  judg- 
ment against  it  which  has  remained 
unpaid  for  the  space  of  thirty  days,  or 
whenever  the  comptroller  shall  become 
satisfied  of  its  insolvency  after  due  ex- 
amination. This  receiver,  it  is  de- 
clared, shall  proceed  to  close  up  such 
association  and  enforce  the  personal 
liability  of  the  shareholders.  Section 
2  of  the  Act  of  June  30,  1876,  is  as  fol- 
lows: 'That  when  any  national  bank- 
ing association  shall  have  gone  into 
liquidation,  under  the  provisions  of 
section  five  thousand  two  hundred  and 
twenty  of  said  statutes,  the  individual 
liability  of  the  shareholders,  provided 
for  by  section  fifty-one  hundred  and 
fifty-one  of  said  statutes,  may  be  en- 
forced by  any  creditor  of  such  associa- 
tion by  bill  in  equity,  in  the  nature  of 
a  creditor's  bill,  brought  by  such  cred- 
itor on  behalf  of  himself  and  of  all 
other  creditors  of  the  association, 
against  the  shareholders  thereof,  in 
any  court  of  the  United  States  having 
original  jurisdiction  in  equity  for  the 
district  in  which  such  association  may 
have  been  located  or"  established.'  T'his 
section  was  in  force  when  the  first 
amended  bill  was  filed  in  October, 
1876.  Whether  we  regard  it  as  merely 
declaratory  of  the  law  as  it  stood  un- 
der the  original  banking  act,  or  as  giv- 
ing a  new  remedy  which  could  not 
have  been  resorted  to  before,  we  think 
it  warranted  the  court  below  in  per- 
mitting the  complainant  to  file  his  first 
amended  bill."  Richmond  v.  Irons,'  121 
U.  S.  27,  30  L.  Ed.  864,  7  S.  Ct.  788. 
See  Wyman  v.  Wallace,  201  U.  S.  330, 
50  E.  Ed.  738,  26  S.  Ct.  495. 

If  such  a  bill  would  have  been  ob- 
jectionable without  the  Act  of  June  30, 
1876,  19  Stat.  63,  it  is  warranted  by  the 


statute.  It  is  no  objection  that  the 
original  bill  was  filed  prior  to  the  pas- 
sage of  the  Act  of  June  30,  1876.  The 
bill  as  amended,  being  authorized  by 
the  statute  in  force  at  the  tinie  the 
amendment  was  filed,  would  justify 
such  a  proceeding  in  a  pending  suit  to 
which  it  was  made  germane  by  the 
statute  itself,  as  well  as  an  original  bill 
then  for  the  first  time  filed.  Neither  is 
the  objection  valid  that  it  does  not 
purport  to  have  been  filed  in  pursuance 
of  the  Act  of  June  30,  1876,  and  is  not 
filed  by  the  complainant  on  behalf  of 
all  the  creditors.  The  scope  and 
prayer  of  the  bill  under  the  operation 
of  the  statute  made  it  a  bill  for  the 
benefit  of  all  the  creditors,  notwith- 
standing it  erroneously  claimed  pri- 
ority on  behalf  of  the  complainant  in- 
.  dividually.  Richmond  v.  Irons,  131  U. 
S.  27,  30  L.  Ed.  864,  7  S.  Ct.  788. 

36.  Remedy  similar  to  that  in  invol- 
untary liquidation. — In  the  case  of  in- 
voluntary liquidation  under  the  super- 
vision of  the  comptroller  of  the  cur- 
rency, the  receiver  appointed  by  him 
is  authorized  and  required,  not  only  to 
collect  and  apply  the  proper  assets  of 
the  bank  to  the  payment  of  its  debts, 
but  also,  so  far  as  may  be  necessary, 
to  enforce  the  individual  liability  of 
the  shareholders.  It  thus  appears  that 
the  enforcement  of  this  liability  is  a 
part  of  the  liquidation  of  the  affairs  of 
the  bank;  at  least,  so  closely  connected 
with  it  as  to  constitute  but  one  contin- 
uous transaction.  When,  in  the  case 
of  voluntary  liquidation,  the  proceed- 
ing is  instituted  by  one  or  more  credit- 
ors for  the  benefit  of  all,  by  means  of 
the  jurisdiction  of  a  court  of  equity, 
there'  seems  to  be  no  reason  why  the 
nature  of  the  proceeding  should  be  con- 
sidered as  changed.  The  two  subjects 
of  applying  the  assets  of  the  bank  and 
enforcing  the  liability  of  the  stock- 
holders, however  otherwise  distinct, 
are  by  the  statute  made  connected 
parts  of  the  whole  series  or  transac- 
tions which  constitute  the  liquidation 
of  the  affairs  of  the  bank.  It  was, 
therefore,  proper  to  describe  the  bill 
to  be  filed  by  and  on  behalf  of  creditors 
as  in  the  nature  of  a  creditors'  bill  so 
as  to  enlarge  the  scope  and  purpose  of 
a  bill  that  misrht  be  more  strictly  lim- 
ited as  a  creditors'  bill  merely.  Rich- 
mond V.  Irons,  121  U.  S.  37,  30  E.  Ed. 
864.  7  S.  Ct.  788. 

"In  the  liquidation  of  such  an  asso- 
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As  Creditor's  Suit. — Where  a  national  bank  goes  into  voluntary  liqui- 
dation, the  only  authorized  procedure  for  the  enforcement  of  the  individual 
liability  of  its  stockholders  is  that  prescribed  by  the  Act  of  June  30,  1876, 
c.  156,  19  Stat.  63  [U.  S.  Comp.  St.  1901,  p.  3509],  by  a  suit  in  equity  in 
the  nature  of  a  creditors'  suit  brought  on  behalf  of  all  creditors  in  a  court 
for  the  district  in  which  the  bank  is  located,  in  which  the  necessity  and 
extent  of  the  ratable  enforcement  of  the  stockholders'  liability  shall  be 
determined.  Such  suit  should  be  against  the  bank  and  all  its  stockholders, 
and,  in  case  ancillary  proceedings  should  be  necessary  for  the  collection 
from  nonresident  stockholders  of  their  ratable  proportion  of  the  amount 
necessary  to  pay  creditors,  such  suits  should  be  authorized  by  the  court  of 
original  jurisdiction,  and  brought  by  a  receiver  or  other  person  appointed 
by  such  court.^''' 

The  purpose  of  the  statute  is  to  create  a  fund  to  be  applied  with  and 
in  did  of  the  assets  of  the  bank  in  all  cases  of  voluntary,  as  of  involuntary 
liquidation,  through  a  general  creditor's  suit  in  a  court  of  equity,  having 
power  to  enforce  the  liability  equally  and  ratably  as  between  the  share- 
holders and  to  determine  the  extent  to  which  and  for  whose  benefit  it  shall 
be  enforced.^® 

Remedy  Cumulative. — The  remedy  of  a  creditors'  suit  to  enforce  the 
liability  of  shareholders  of  national  banks  in  voluntary  liquidation,  pro- 
vided by  Act  June  30,  1876,  §  2,  19  Stat.  63,  c.  156  [U.  S.  Comp.  St.  1901, 
p.  3509],  is  cumulative,  and  not  exclusive. ^^ 

Judgment  at  Law  Not  a  Prerequisite.— Recovery  of  judgment  at  law 
is  not  a  prerequisite.*** 

ciation,   those  entrusted  witti   its  man-  claim   against    the   corporation;    but   if 

agement  occupy  the  relation   of  trust-  he  proves  such  a  claim,  then  he  does 

ees   first   for   creditors,   and   the   terms  prove  himself  to  be  a  creditor,  and  as 

of   that   trust,   implied   by  law,   require  such  is  entitled   to   come   in  under  the 

them  to  reduce  the  assets  of  the  asso-  decree,  and  has  a  right  to  be  considered 

ciation  to  money  or  its  equivalent,  and  as   a   party   complainant   from   the   be- 

1o  pay  out   those   assets   or   their  pro-  ginning  by  relation  to  the  tim,e  of  fil- 

ceeds  equally  among  creditors."     Rich-  ing  the  bill.     The  beginning  of  the  suit 

mond  V.  Irons,  121  U.  S.  27,  30  L.  Ed.  as  between  the  creditor  and  the  stock- 

864,  7  S.  Ct.  788.  holder  is  the  date  of  the  filing  of  the 

37.  Nature  of  suit.— Decree  109  Fed.  bill,  if  during  its  progress  and  pend- 
36,  affirmed  in  Williamson  v.  American  ency  he  proves  his  right  to  be  con- 
Bank,  52  C.  C.  A.  1,  115  Fed.  793.  sidered    as    a     cocomplainant."     Rich- 

"The  suit,  although  in  the  nature  of  mond  v.  Irons,  121  U.  S.  27,  30  L.  Ed. 

a  creditors'  bill,  is  not  a  bill  merely  for  864,  7  S.   Ct.  788. 

the  administration  of  the  assets  of  an  38.    Purpose  of  statute. — Williamson 

insolvent     corporation.      There     is     no  v.    American    Bank,     109    Fed.    36,     af- 

fund  formerly  belonging  to  the  corpo-  firmed  52  C.  C.  A.  1,  115  Fed.  793. 

ration  in  court   for  distribution.     It  is  39.      Remedy     cumulative. — King     v. 

a  suit  for  the  enforcement  of  a  personal  Pomeroy,     58    C.    C.   A.   209,     131    Fed. 

liability  of  the   defendant  stockholders  287. 

to-  pay   the    debts    of   the    corporation,  40.   Recovery  of  judgment  not  a  pre- 

in    which    the    creditors    are    the    com-  requisite. — Wyman  v.  Wallace,   201   U. 

plainants.      Each    creditor    becomes    a  S.  230,  50  L.   Ed.  738,  26  S.  Ct.  495. 

party  to  the  suit,  it  is  true,  only  when  All  of  the  assets  of  an  insolvent  na- 

he    appears    to    prove    his    claim.      His  tional     bank    in    process     of    voluntary 

right    to    proceed    depends    upon    the  liquidation   having  been   placed   in   the 

fact  of  his  being  the  owner  of  a  valid  hands  of  a  defendant,  who,  by  express 
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Stockholder  Voting  against  Liquidation  Bound. — The  result  is  the 
same,  where  the  retjuisite  amount  of  stock  voted  in  favor  of  what  was 
done  in  the  way  of  voluntary  liquidation,  whether  the  particular  stockholder 
proceeded  against  voted  for  or  against  same.    He  is  bound  by  such  action.*  ^ 

§  250  (lb)  Involuntary  Liquidation!— §  250  (Iba)  Receiver- 
ship— §  250  (Ibaa)  Necessity  for  and  Powers  Generally. — The  re- 
ceiver of  an  insolvent  national  bank  obtains  his  appointment  from  the  comp- 
troller of  the  currency,  and  acts  under  his  directions  and  orders,  which  are 
analogous  to  an  order  of  court  to  a  receiver  appointed  by  it.*^  In  the  case 
of  involuntary  liquidation  under  §  5234,  the  business  of  liquidation,  as  de- 
fined and  required  by  the  law,  involves  the  appointment  of  a  receiver,  who 
shall,  in  addition  to  the  collection  of  the  ordinary  assets  of  the  bank,  also 
enforce  against  the  stockholders  their  individual  liability,  so  far  as  neces- 
sary to  create  a  fund  sufficient  to  pay  all  the  debts  of  the  association.*^ 

§  250  (Ibab)  Right  of  Receiver  to  Sue.— Rev.  St.,  §  721,  makes 
state  laws  applicable  as  rules  of  decision  in  trials  at  common  law,  in  the 
federal  courts,  only  where  it  is  not  otherwise  provided  by  federal  enact- 
ment, and  the  right  of  a  receiver  of  a  national  bank  to  bring  a  suit  in  his 
own  name  to  recover  an  assessment  laid  on  stockholders  for  the  purpose 
of  paying  debts  grows  out  of  Rev.  St.,  §  5234,  and  the  state  rules  do  not 
apply.** 

Effect  of  Authority  to  Compromise  or  Sell  Assets. — Specific  author- 
ity given  by  the  comptroller  to  the  receiver  of  a  national  bank  to  bring  an 

contract,  was  constituted  a  trustee  for  powers. — King  v.  Armstrong,  50  O. 
the  primary  benefit  of  another  national  St.  233,  34  N.  E.  163. 
bank,  which  became  a  creditor  of  the  43.  "It  is  provided  by  §  5334  that 
liquidating  bank  by  the  assumption  and  when  the  comptroller  of  the  currency 
payment  of  the  demands  of  all  of  the  has  become  satisfied  of  the  default  of 
other  creditors  of  the  liquidating  bank,  the  association  under  §§  5336,  5237  to 
complainant,  the  holder  of  the  note  redeem  any  of  its  circulating  notes,  he 
executed  by  the  liquidating  bank  as  a  may  forthwith  appoint  a  receiver,  who, 
part  of  the  assumption  contract,  sued  under  his  direction,  shall  take  posses- 
to  enforce  an  asserted  lien  by  way  of  sion  of  the  books,  records,  and  assets 
pledge  on  all  of  the  undisposed  assets  of  the  association,  collect  all  debts, 
of  the  liquidating  bank,  to  obtain  a  dues,  and  claims  belonging  to  it,  'and 
judicial  administration  of  its  affairs,  may,  if  necessary  to  pay  the  debts  of 
and  to  enforce  the  statutory  obligation  such  association,  enforce  the  individual 
of  stockholders.  Held,  that  it  was  no  liability  of  the  stockholders.  Such  re- 
objection  to  complainant's  capacity  to  ceiver  shall  pay  over  all  money  so 
sue  that  his  claim  had  not  been  re-  made  to  the  Treasurer  of  the  United 
duced  to  judgment.  George  v.  Wal-  States,  subject  to  the  order  of  the 
lace,  135  Fed.  286,  68  C.  C.  A.  40,  af-  comptroller,  and  also  make  report  to 
firmed  Wyman  v.  Wallace,  301  U.  S.  the  comptroller  of  all  his  acts  and  pro- 
230,  50  L.  Ed.  738,  36  S.  Ct.  495,  and  ceedings.'  "  Richmond  v.  Irons,  121  U. 
Frenzer  v.  Wallace,  301  U.  S.  244,  50  S.  27,  30  L.  Ed.  864,  7  S.  Ct.  788.  See, 
L.  Ed.  742,  26  S.  Ct.  498;  Poppleton  v.  also,  Turner  v.  Richardson,  180  U.  S. 
Wallace,  201  U.  S.  345,  50  L.  Ed.  743,  87,  45  L.  Ed.  438,  21  S.  Ct.  295. 
26   S.   Ct.   498.  44.    Right  of  receiver  to  sue. — Stan- 

41.  Dissenting  stockholder  bound. —  ton  v.  Wilkeson,  Fed.  Cas.  No.  13,299, 
Poppleton  V.  Wallace,  201  U.  S.  245,  8  Ben.  357.  See  post,  "Persons  Who 
50  E.   Ed.   743,   26   S.   Ct.   498._  May   Sue   and   Parties   Plaintiff,"   §   250 

42.  Necessity      for      receiver      and       (4aa). 
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action  against  a  stockholder  to  recover  an  assessment  is  not  withdrawn  or 
affected  by  a  subsequent  general  authority  to  compromise  or  sell  all  the 
claims  or  assets  of  the  bank.*^ 

§  250  (Ibac)  Sale  or  Assignment  by  Receiver. — When  the  comp- 
troller of  the  currency  decides  that  it  is  necessary  to  enforce  the  personal 
liability  of  a  stockholder  in  an  insolvent  national  bank,  and  fixes  and  ad- 
justs the  amount  thereof,  it  becomes  a  definite,  liquidated  claim  against 
such  stockholder,  and  is  subject  to  sale  or  assignment  by  the  receiver  like 
any  other  claim  which  he  may  hold  as  a  part  of  the  bank's  assets.^^  Rev. 
St.  U.  S.,  §  5234,  providing  that  the  receiver  ^f  a  national  bank  "may,  if 
necessary  to  pay  the  debts  of  the  association,  enforce  the  individual  liability 
of  the  stockholders,"  does  not  impose  any  such  particular  personal  trust 
upon  the  receiver  in  the  matter  of  collecting  the  liability  as  would  deprive 
him  of  the  power  to  make  a  vaHd  assignment  thereof  after  it  has  been  fixed 
and  adjusted  by  the  comptroller  of  the  currency .*'' 

§  250  (Ibad)  Compromising  or  Compounding  Statutory  Liabil- 
ity of  Stockholder. — Rev.  St.,  §  5234,  authorizing  the  receiver  of  a 
national  bank  to  compromise  "bad  or  doubtful  debts"  under  order  of  court, 
does  not  include  the  individual  liability  of  the  stockholders.** 

§  250  (Ibb)  Action  at  Law  or  Suit  in  Equity. — A  receiver  of  a 
national  bank  is  not  compelled  to  proceed  by  bill  in  equity  against  all  the 
stockholders,  to  collect  an  assessment  which  the  comptroller  of  the  cur- 
rency has  directed  to  be  levied  upon  them,  but  may  proceed  by  separate 
actions  at  law,  against  the  separate  stockholders,  to  recover  the  amount 
due  from  each,*^  for  the  reason  that  the  liability  of  the  stockholders  is 
several. 50  Where  the  comptroller  of  the  currency  orders  an  assessment 
upon  the  stockholders  of  an  insolvent  national  bank  equal  to  the  par  amount 

45.    Effect   of   authority   to   compro-  veyed     their    property    to     avoid    their 

mise^  or  sell  assets. — McClaine  v.  Ran-  legal   obligations     as    stockholders,     or 

kin,  56  C.  C.  A.  160,  119   Fed.  110,  re-  to   shield   themselves   from   injury   and 

versed   197   U.    S.   154,   49   L-   Ed.    702,  exposure  by  litigation.     In   re   Certain 

25   S.  Ct.  410.  Stockholders,   53    Fed.    38. 

46     Sale  or    assignment  by  receiver.  49.    Action  at  law  or  suit  in  equity. 

-Waldron  ^-  Allmg,  73  App.  Div.  86,  -Stanton  v.  Wilkeson,   Fed.   Cas    No. 

\^'  xkLU               a„-                a         t^-  13,299,   8   Ben.   357. 

47.  Waldron  v.  Allmg,  73  App.  Div.  ■    .                          .    .       ,,                 ,     ,1 
86    76  N    Y    S    250  assessment    by    the    comptroller 

48.  ComtpronMsing  or  compounding  °^  ,}^^  currency  against  the  stock- 
statutory  liability  of  stockholders.—  holders  of  a  national  bank  may  be  col- 
Price   V.   Yates,    Fed.    Cas.    No.    11,418.  "t^d"  by  the  receiver  by  an  action  at 

A    federal    court   will    not    authorize  l=i^^  against   the   stockholders.     Young 

the  receiver  of  a  national  bank  to  com-  '"■   Wempe,   46   Fed.   354. 

pound  the  statutory  liability  of  certain  .5".    Liability  several.— Since   the  lia- 

stockholders     by     accepting     a     gross  bility  of  stockholders  in  national  banks 

sum,   less   than   is   due,   in   satisfaction  '^    several,   when   the    comptroller   had 

thereof,    although    more   money   would  ordered  an  assessment  an  action  at  law 

thus   be   realized   than   by   proceedings  ™ay  be  brought  by  the  receiver  against 

to   collect  the  same  in  the  usual  way,  a  stockholder  to  recover  the  sum  due. 

when    it    appears    probable    that    such  Bailey   v.    Sawyer,   Fed.    Cas.    No.   744,. 

stockholders     have     fraudulently     con-  ^  Dill.   463. 
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of  the  stock,  the  suit  must  be  at  law  ;^^  but  where  only  a  portion  of  the  full 
liability  is  to  be  enforced,  the  jurisdiction  at  law  and  in  equity  is  con- 
current.^^ 

Power  of  Trustee  to  Purchase  in  Question. — Where  the  question  of 
the  liability  of  a  trust  estate  for  an  assessment  on  shares  of  an  insolvent 
national  bank  held  by  the  trustee  depends  upon  the  power  of  the  trustee, 
under  the  terms  of  the  trust,  to  purchase  such  shares  for  the  estate,  such 
question  can  not  be  determined  in  an  action  at  law  by  the  bank  receiver 


51.  Action  for  entire  amount  must 
be  at  law.— Casey  v.  Galli,  94  U.  S. 
673,  24  h.  Ed.  168,  307;  Kennedy  v. 
Gibson  (U.  S.),  8  Wall.  498,  19  L.  Ed. 
476;  Studebaker  v.  Perry,  184  U.  S. 
S58,  46  L.  Ed.  528,  22  S.  Ct.  463,  reaf- 
firmed in  Smith  v.  Brown,  187  U.  S. 
637,  47  L.  Ed.  344,  23  S.  Ct.  845;  United 
States  V.  Knox,  102  U.  S.  422,  26  L. 
Ed.  216;  Hale  v.  Allison,  188  U.  S. 
56,  47  L.  Ed.  380,  23  S.  Ct.  244.  See 
Keyser  v.  Hitz,  133  U.  S.  138,  33  L. 
Ed.   531,   10  S.    Ct.   290. 

52.  Jurisdiction  to  collect  part  of  lia- 
bility concurrent. — Mills  v.  Scott,  99 
U.  S.  25,  25  L.  Ed.  294;  Studebaker  v. 
Perry,  184  U.  S.  258,  46  L.  Ed.  528,  22 
S.  Ct.  463,  reaffirmed  in  Smith  v. 
Brown,  187  U.  S.  637,  47  L.  Ed.  344, 
23  S.  Ct.  845;  Kennedy  v.  Gibson  (U. 
vS.\  8  Wall.  498,  19  L.  Ed.  476:  Bailey 
V.  Tillinghast,  40  C.  C.  A.  93,  99  Fed. 
801,    affirming   86    Fed.   46. 

"The  comptroller,  in  the  exercise  of 
his  discretion,  may  levy  successive  as- 
sessments as  they  may  appear  to  be 
necessary.  If  the  power  can  be  exer- 
cised only  once,  no  reason  is  apparent 
why  equity  should  have  jurisdiction  for 
the  collection  of  an  assessment  less 
than  one  hundred  per  cent.  If  the 
stockholders'  liability  is  fixed  once  for 
all  by  the  first  assessment  of  the  comp- 
troller, the  legal  remedy  for  the  col- 
lection of  a  ten  per  cent  assessment 
is  as  full,  adequate  and  complete  aS 
it  is  for  the  collection  of  the  one  hun- 
dred per  cent  assessment.  The  reason 
why,  when  the  assessment  is  for  the 
one  hundred  per  cent  the  proceedings 
must  be  at  law,  and  when  for  a  less 
amount  it  may  be  in  equity,  is  obvious. 
When  the  full  amount  is  assessed 
there  can  be  but  one  suit  against  each 
stockholder.  He  is  suable  for  his  full 
liability  at  once,  and  there  is  no  rea- 
son for  equitable  jurisdiction.  If  a 
partial  assessment  is  made,  there  may 
be  other  assessments,  when  the  re- 
ceiver has  liberty  to  sue  at  law  for 
even  a  partial  assessment,  though  eq- 
uity has  concurrent  jurisdiction  to  pre- 


vent a  multiplicity  of  suits.''  Stude- 
baker V.  Perry,  184  U.  S.  258,  46  L. 
Ed.  528,  22  S.  Ct.  463,  reaffirmed  in 
Smith  V.  Brown,  187  U.  S.  637,  47  E. 
Ed.   344,   23    S.    Ct.   845. 

Interlocutory  decree. — And  in  such 
case  an  interlocutory  decree  may  be 
taken  for  contribution,  and  the  case 
may  stand  over  for  the  further  action 
of  the  court — if  such  action  should  sub- 
sequently prove  to  be  necessary — until 
the  full  amount  of  the  liability  is  ex- 
hausted. Kennedy  v.  Gibson  (U.  S.), 
8  Wlall.  498,   19  L.   Ed.  476. 

When  action  of  debt  lies. — A  court 
of  equity  is  the  proper  tribunal  to  as- 
certain the  proportion  of  indebtedness 
chargeable  to  a  stockholder  of  a  bank 
on  his  personal  liability.  But  where, 
by  the  law  of  the  state,  as  declared  by 
its  highest  tribunal,  an  action  of  debt 
will  lie  where  the  amount  of  the  bank's 
outstanding  indebtedness  and  the  num- 
ber of  shares  held  by  the  stockholder 
are  known  and  can  be  stated,  the  ex- 
tent of  his  liability  in  such  cases  being 
fixed,  and  the  amount  with  which  he 
should  be  charged  being  a  mere  matter 
of  computation,  a  similar  action  at  law 
will  be  sustained  in  such  cases  in  the 
circuit  court  of  the  United  States. 
Mills  V.  Scott,  99  U.  S.  35,  25  L.  Ed. 
294. 

"Such  liability  may  undoubtedly  be 
enforced  by  a  suit  in  equity,  and  in 
many  cases  such  a  proceeding  would 
seem  to  be  the  only  appropriate  one, 
as  was  held  by  this  court  in  Pollard 
V.  Bailey  (U.  S.),  20  Wall.  520,  22  L. 
Ed.  376."  Mills  v.  Scott,  99  U.  S.  25, 
25  h.  Ed.  294.  See,  also,  Terry  v. 
Tubman,  92  U.  S.  156,  23  E.  Ed.  537. 
A  bill  for  discovery  as  well  as  relief 
will  lie,  the  fraudulent  transfer  being 
good  between  the  parties,  and  only 
voidable  at  the  election  of  the  plain- 
tiff, and  it  is  clear  that  equity  has  juris- 
diction to  set  it  aside  and  enforce  the 
liability  of  the  transferrer.  Bowden 
V.  Johnson,  107  U.  S.  251,  27  L.  Ed. 
386,  2   S.   Ct.   246. 
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against  the  stockholder,  though  it  is  alleged  that  he  holds  the  stock  as 
trustee. 5^ 

Against  Married  Woman. — Proceeding  against  a  married  woman  to 
subject  her  separate  property  to  her  liability,  as  a  stockholder  in  a  national 
bank,  it  not  appearing  she  could  be  sued  at  law,  must  be  in  equity.^*  The 
liability  of  the  married  woman  to  respond  to  an  assessment  on  her  stock 
being  personal,  and  the  amount  sought  to  be  recovered  a  sum  certain,  the 
remedy  to  enforce  the  assessment  against  the  married  woman,  and  to  charge 
her  separate  property,  is  at  law,  and  not  in  equity.^^  fhe  bill  alleging  that 
the  married  woman  is  possessed  of  property  in  her  own  right  sufficient  to 
pay  the  assessment,  and  praying  for  a  decree  of  payment  therefrom,  and 
the  bill  of  revivor  filed  after  her  death  against  her  husband,  praying  for 
relief  out  of  the  assets  received  by  him  as  her  legatee,  devisee,  or  executor, 
the  case  is  one  of  equitable  cognizance.^^ 

§  2  50   (Ibc)   Courts  and  Venue. — Courts  of  United  States. — The 

proceedings  to  enforce  the  individual  liability  of  shareholders  in  a  national 
bank  may  be  in  the  courts  of  the  United  States  without  reference  to  the 
personal  citizenship  of  the  receivership.^'' 

Voluntary  Liquidation. — A  suit  for  the  purpose  of  enforcing  the  in- 
dividual liability  of  shareholders  of  a  national  bank  which  has  gone  into 
voluntary  liquidation  can  not  be  maintained  in  any  district  other  than  that 
in  which  the  bank  is  located. ^^ 

§  250  (Ibd)  Set-Off  by  Receiver  in  Suit  on  Stockholder's  De- 
posit Claim. — A  receiver  winding  up  a  national  bank  may  set  off  the 
additional  liability  of  a  stockholder  against  a  dividend  due  on  the  deposit 
account  of  the  stockholder;   and  it  is  immaterial  that  the  claim  to  the  divi- 

53.  Power  of  trustee  to  purchase  in  57.  Courts  of  United  States. — "The 
question. — Hampton  v.  Foster,  127  Fed.  59th  section  (National  Banking  Act, 
468.  1863.     See   §   57,  Act   of  1864,   13   Stat. 

54.  Against  married  woman. — Where  at  Large,  99,  116),  directs  'that  all  suits 
the  bill  alleges  that  the  married  woman  and  proceedings  arising  out  of  the 
owner  is  possessed  of  property  in  her  provisions  of  this  act,  in  which  the 
own  right  amply  sufficient  to  pay  the  United  States  or  its  officers  or  agents 
assessment,  and  the  prayer  of  the  bill  shall  be  parties,  shall  be  conducted  by 
is  for  a  decree  for  the  payment  of  the  the  district  attorneys  of  the  several 
amount  of  the  assessment  out  of  the  districts,  under  the  direction  and  su- 
separate  property  held  by  her  in  her  pervision  of  the  solicitor  of  the  treas- 
own  right,  and  the  bill  of  revivor  prays  ury.'  Considering  this  section  in  con- 
for  relief  against  her  husband  out  of  nection  with  the  succeeding  section, 
the  assets  received  by  him  as  the  lega-  the  implication  is  clear  that  receivers 
tee  or  devisee  of  his  wife,  or  as  ex-  also  may  sue  in  the  courts  of  the- 
ecutor  of  her  will,  the  case  is  clearly  United  States  by  virtue  of  the  act, 
one  of  equitable  cognizance,  because  without  reference  to  the  locality  of 
it  does  not  appear  that  she  could  be  their  personal  citizenship."  Kennedy 
sued  at  law,  to  reach  her  separate  v.  Gibson  (U.  S.),  8  Wall.  498,  19  L. 
property.       3    Pomeroy's     Eq.    Jur.,     §  Ed.   476. 

1099.     Bundy  v.  Cocke,  138  U.  S.  185,  58.    Voluntary  liquidation. — William- 

33   L.   Ed.  396,  9   S.  Ct.  243.  son    v.    American    Bank,    109    Fed.    36,. 

55.  Witters   v.   Sowles,   32   Fed.   767.  affirmed  in  53  C.  C.  A.  1,  115  Fed.  793. 
^56.    Bundy  v.   Cocke,  128  U.   S.   185, 

33  L.   Ed.  396,  9   S.   Ct.   242. 
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dend  has  been  assigned  to  others,  or  that  the  amount  of  the  stockholder's 
liability  has  not  been  determined. 5®  The  indebtedness  of  the  stockholders 
of  a  national  bank  on  their  individual  liability,  together  with  the  t  other 
assets  of  the  bank,  constitute  a  trust  fund  for  the  benefit  of  its  creditors; 
and,  on  the  bank's  becoming  insolvent,  the  indebtedness  of  a  stockholder 
who  is  also  insolvent  may,  in  equity,  be  set  off  against  a  dividend,  payable 
out  of  the  trust  fund,  on  a  balance  due  him  on  his  deposit  account  with  the 
bank  at  the  time  of  its  failure.^" 

Assignment  by  Stockholder  of  His  Depositor's  Claim. — An  assign- 
ment by  the  stockholder  of  an  insolvent  national  bank  of  his  deposit  claim 
against  the  bank,  before  the  direction  of  the  comptroller  to  enforce  his 
individual  liability  as  stockholder,  but  after  the  insolvency  of  the  bank, 
does  not  affect  the  right  of  the  bank  to  set  off  such  liability  against  the  div- 
idend due  on  his  claim,  nor  does  the  fact  that  the  comptroller,  at  the  time 
of  the  assignment,  had  not  determined  the  amount  necessary  to  be  collected 
from  the  stockholders  for  the  payment  of  the  creditors,  affect  such  right.^^ 

§  2  50  (Ibe)  Enjoining  Assessment. — Equity  would  no  doubt  en- 
join a  palpably  erroneous  assessment  by  the  comptroller  of  the  currency  in 
enforcing  the  statutory  double  liability  of  stockholders  in  an  insolvent 
national  bank;^^  jj^^  equity  will  not  restrain  the  enforcement  of  an  assess- 
ment on  the  ground  that  the  shareholders  had  already  paid  a  voluntary  as- 


59.  Set-off  in  suit  on  stockholder's 
deposit  claim. — Brownell  v.  Armstrong, 
10  O.  Dec.  368,  30  Wkly.  L.  Bull.  465. 

60.  King  V.  Armstrong,  50  O.  St. 
323,    34    N.    E.    163. 

61.  Assignment  by  stockholder  of 
his  depositor's  claim. — King  v.  Arm- 
strong,   50   O.    St.    333,    34    N.    E.    163. 

It  is  sufficient  that  such  direction 
has  been  given,  and  amount  so  deter- 
mined, when  the  set-oflf  is  made. 
King  V.  Armstrong,  50  O.  St.  333,  34 
N.    E.    163. 

62.  Relief  against  erroneous  assess- 
ment.— "Although  assessments  made 
by  the  comptroller,  under  the  circum- 
stances of  the  first  assessment,  in  this 
case,  and  all  other  assessments,  suc- 
cessive or  otherwise,  not  exceeding 
the  par  value  of  all  the  stock  of  the 
bank,  are  conclusive  upon  the  stock- 
holders, yet  if  he  were  to  attempt  to 
enforce  one  made,  clearly  and  palpably, 
contrary  to  the  views  we  have  ex- 
pressed, it  can  not  be  doubted  that  a 
court  of  equity,  if  its  aid  were  invoked, 
would  promptly  restrain  him  by  in- 
junction." United  States  v.  Knox,  103 
U.  S.  433,  36  L.  Ed.  316.  And  see  First 
Nat.  Bank  v.  National  Pahquioque 
Bank  (U.  S.),  14  Wall.  383,  30  E.  Ed. 
840. 


"Nothing  in  this  opinion  is  intended 
in  any  wise  to  affect  the  authority  of 
Kennedy  v.  Gibson  (U.  S.),  8  Wall. 
498,  19  L.  Ed.  476,  and  Casey  v.  Galli, 
94  U.  S.  673,  24  L.  Ed.  168,  307.  On 
the  contrary,  we  approve  and  reaffirm 
the  rule  laid  down  in  those  cases." 
United  States  v.  Knox,  103  U.  S.  432, 
26    L.    Ed.    316. 

Even  his  decision  does  not  deter- 
mine the  liability  except  as  to  con- 
tracts, debts,  and  engagements  of  the 
bank  lawfully  incurred.  McClaine  v. 
Rankin,  197  U.  S.  154,  49  L.  Ed.  703, 
35  S.  Ct.  410;  Schrader  v.  Manufac- 
turers' Nat.  Bank,  133  U.  S.  67,  33  L. 
Ed.   564,    10    S.    Ct.   338. 

Proceedings  to  enjoin  the  comptrol- 
ler of  currency  under  the  National 
Bank  Act  must,  it  is  true,  be  instituted 
and  prosecuted  in  a  circuit,  district,  or 
territorial  court  of  the  United  States, 
but  the  act  allows  creditors  to  sue  in 
the  proper  state  courts  in  all  suits,  ac- 
tions, and  proceedings  against  the  as- 
sociation, as  specifically  provided  in 
the  fifty-seventh  section  of  the  act. 
Authorities  to  support  the  proposition 
are  not  necessary,  as  it  rests  upon  an 
express  provision  in  the  act  of  con- 
gress. First  Nat.  Bank  v.  National 
Pahquioque  Bank  (U.  S.),  14  Wall. 
383,   30   L.    Ed.   840. 
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sessment  equal  to  the  par  value  of  their  shares  to  restore  unpaid  capital 
stock.®^ 

§  250  (2)  Time  to  Sue  and  Limitations. — ^Applicability  of  State 
Statute. — In  the  absence  of  any  provision  of  the  act  of  congress  creating 
the  liability,  fixing  a  limitation  of  time  for  commencing  actions  to  enforce 
it,  the  statute  of  limitations  of  the  particular  state  is  applicable,**  and  where 
the  state  statute  makes  no  distinction  between  foreign  and  domestic  cor- 
porations, none  obtains. ^^ 

Law  Prescribing  Time  for  Presentation  of  Claims. — Under  Rev. 
Stat.,  §  5152,  a  claim  against  an  estate  in  thp  hands  of  an  executor  for 
assessments  on  national  bank  stock  is  not  affected  by  the  state  laws  pre- 


63.    Payment    of    voluntary    assess- 
ment   as  ground  for    injunction. — The 

Pacific  National  Bank  of  Boston  was 
organized  in  October,  1877,  with  a 
capital  of  $250,000,  with  the  right  to 
increase  it  to  $1,000,000.  In  Novem- 
ber, 1879,  its  capital  was  raised  to 
$500,000;  September  13,  1881,  the  di- 
rectors voted  to  increase  the  capital 
to  $1,000,000.  On  November  18,  1881, 
the  bank  suspended.  On  December 
13,  1881,  the  directors  voted  that  as 
$38,700  of  the  increase  of  capital  stock 
had  not  been  paid  in,  the  capital  be 
fixed  at  $961,300,  and  the  comptroller 
of  currency  was  notified  to  that  effect, 
and  he  notified  the  bank,  under  Rev. 
St.,  §  5205,  to  pay  a  deficiency  on  its 
capital  stock  by  an  assessment  of  100 
per  cent.  At  the  annual  meeting  the 
assessment  was  voted,  and  on  March 
18,  1882,  with  consent  of  the  comp- 
troller and  the  approval  of  the  direct- 
ors and  the  examiner,  the  bank  re- 
sumed business,  and  continued  until 
May  20,  1882,  when  it  again  suspended 
and  was  put  in  the  hands  of  a  re- 
ceiver. Prior  to  May  20,  1882,  $742,800 
of  the  voluntary  assessment  had  been 
paid  in.  Complainant  was  the  owner 
of  twenty-five  shares  of  stock  on  Sep- 
tember 13,  1881,  and  after  the  vote  to 
increase  the  stock,  took  twenty-five 
shares,  for  which  he  paid  $2,500,  on 
October  1,  1881,  and  received  a  cer- 
tificate. He  voted  for  the  assessment 
at  the  annual  meeting,  and  in  Febru- 
ary, 1882,  paid  the  assessment  on  the 
old  and  new  stock,  and  subsequently 
sought  to  enjoin  the  suit  at  law  against 
him  by  the  receiver,  to  enforce  his 
individual  liability  as  a  stockholder, 
under  Rev.  St.,  §  5151,  on  the  ground 
that  the  increase  of  capital  was  illegal 
and  void,  and  that  the  voluntary  as- 
sessment  under    Rev.    St.,    §    5205,    re- 


lieved the  stockholders  of  individual 
responsibility.  Held,  that  he  was  not 
entitled  to  relief,  and  the  bill  should 
be  dismissed.  Morrison  v.  Price,  23 
Fed.  317,  affirmed  in  118  U.  S.  634,  30 
L.   Ed.  260,  7  S.  Ct.  39. 

64.  State  statute  applicable. — Rev. 
Stat.,  §  721;  Campbell  v.  Haverhill, 
155  U.  S.  610,  39  Iv.  Ed.  280,  15  S.  Ct. 
217;  McCIaine  v.  Rankin,  197  U.  S.  154, 
49   L.    Ed.   702,   25   S.   Ct.   410. 

Actions  by  the  receiver  of  a  national 
bank  against  stockholders  for  assess- 
ments on  the  stock  are  subject  to  the 
state  statutes  of  limitations.  Butler  v. 
Poole,   44   Fed.   586. 

65.  Foreign  and  domestic  corpora- 
tions.— Section  394  of  the  Code  of  Civil 
Procedure  of  New  York,  which  ex- 
cepts from  the  general  limitation  stat- 
utes an  action  against  a  director  or 
stockholder  of  a  moneyed  corporation, 
or  banking  association,  to  recover  a 
penalty  or  forfeiture  imposed,  or  to  en- 
force a  liability  created  by  the  common 
law  or  by  statute  (but  such  an  action 
must  be  brought  within  three  years 
after  the  cause  of  action  has  accrued), 
applies  to  directors  and  stockholders 
of  foreign  corporations.  Piatt  v.  Wil- 
mot,  193  U.  S.  602,  48  E.  Ed.  809,  24  S. 
Ct.  542. 

"The  substance  of  the  legislation  is 
that  when  suits  are  brought  in  the 
state  of  New  York  to  enforce  therein 
the  liabilities  of  directors  or  stock- 
holders, the  statute  of  limitation  en- 
acted by  the  legislature  of  that  state 
in  regard  to  directors  or  stockholders 
of  domestic  corporations  shall  also  ap- 
ply to  directors  or  stockholders  of 
foreign  corporations.  This  is  what  the 
legislature  has  done  and  this  is  what 
it  had  the  right  to  do."  Piatt  v.  Wil- 
mot,  193  U.  S.  602,  48  E.  Ed.  809,  34  S. 
Ct.  542. 
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scribing  the  time  for  presentation  of  claims. ^^ 

Not  a  Liability  upon  Contract. — So  far  as  the  statute  of  limitations 
of  a  state  is  concerned  at  least,  the  individual  liability  of  a  shareholder  in 
a  national  bank  is  one  arising  from  the  statute  creating  it  and  not  a  lia- 
bility upon  a  contract,''''  certainly  not  upon  a  written  contract.^® 

When  Statute  Begins  to  Run. — Since  the  statutory  liability  of  share- 
holders in  a  national  bank  is  conditional,  the  statutes  of  limitation  do  not 


66.  Law  prescribing  time  for  presen- 
tation of  claims. — Zimmerman  v.  Car- 
penter, 84  Fed.  747. 

67.  Liability  statutory. — "It  is  true 
that  in  particular  cases  the  liability 
has  been  held  to  be  in  its  nature  con- 
tractual, yet  it  is  nevertheless  condi- 
tional, and  enforcible  only  according 
to  the  federal  statute,  independent  of 
which  the  cause  of  action  does  not  ex- 
ist, so  that  the  remedy  at  law  in  effect 
given  by  that  statute  is  subject  to  the 
limitations  imposed  by  the  state  stat- 
ute on  such  actions."  McClaine  -j. 
Rankin,  197  U.  S.  154,  49  L.  Ed.  703,  35 
S.  Ct.  410. 

"In  Matteson  v.  Dent,  176  U.  S.  531, 
44  L.  Ed.  571,  30  S.  Ct.  419,  the  stock 
still  stood  in  the  name  of  the  decedent, 
and  it  was  decided  that  the  statutory 
liability  ■  was  a  debt  within  the  state 
law,  but  not  that  it  was  a  true  con- 
tract." McClaine  v.  Rankin,  197  U.  S. 
154,  49  L.  Ed.  703,  35  S.  Ct.  410. 

"Some  statutes  imposing  individual 
liability  are  merely  in  affirmation  of 
the  common  law,  while  others  impose 
an  individual  liability  other  than  that 
at  common  law.  If  §  5151  had  pro- 
vided that  subscribing  to  stock  or  tak- 
ing shares  of  stock  amounted  to  a 
promise  directly  to  every  creditor,  then 
that  liability  would  have  been  a  liabil- 
ity by  contract.  But  the  words  of  § 
5151  do  not  mean  that  the  stockholder 
promises  the  creditors  as  surety  for  the 
debts  of  the  corporation,  but  merely 
impose  a  liability  on  him  as  secondary 
to  those  debts,  which  debts  remain 
distinct,  and  to  which  the  stockholder 
is  not  a  party.  The  liability  is  a  con- 
sequence of  the  breach  by  the  corpora- 
tion of  its  contract  to  pay,  and  is  col- 
lateral and  statutory."  McClaine  v. 
Rankin,  197  U.  S.  154,  49  L.  Ed.  702,  35 
S.   Ct.   410. 

68.  Not  upon  written  contract. — In 
McDonald  v.  Thompson,  184  U.  S.  71, 
46  L.  Ed.  437,  22  S.  Ct.  297,  the  action 
was  brought  on  an  assessment  upon 
the  stockholders  of  a  national  bank  to 
the  amount  of  the  par  value  of  the 
shares,  and  not  to  recover  an  amount 
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impaid  on  the  original  subscription, 
and  it  was  held  that  the  five-year  lim- 
itation did  not  apply,  because  the  cause 
of  action  was  not  upon  a  written  con- 
tract, but  that  the  four-year  limitation 
applied,  "whether  the  promise  raised 
by  the  statute  was  an  implied  contract 
not  in  writing  or  a  liability  created  by 
statute,"  no  distinction  between  them 
as  to  the  limitation  being  made  by  the 
state  statute.  McClaine  v.  Rankin,  197 
U.  S.  154,  49  L.  Ed.  703,  35  S.   Ct.  410. 

There  is  no  contract  in  writing  with 
the  creditors  or  depositors  of  the  bank, 
and  none  with  the  bank  itself,  to  which 
the  receiver  could  be  said  to  be  a 
privy,  except  to  pay  for  the  stock  as 
originally  issued.  Granting  there  was 
a  contract  with  the  creditors  to  pay  a 
sum  equal  to  the  value  of  the  stock 
takefi,  in  addition  to  the  sum  invested 
in  the  shares,  this  was  a  contract  cre- 
ated by  the  statu'te,  and  obligatory 
upon  the  stockholders  by  reason  of  the 
statute  existing  at  the  time  of  their 
subscription;  but  it  was  not  a  contract 
in  writing  under  the  statute  of  limita- 
tions. McDonald  v.  Thompson,  184  U. 
S.  71,  46  L.  Ed.  437,  33  S.  Ct.  297,  re- 
affirmed in  Smith  v.  Brown,  187  U.  S. 
637,  47  L.  Ed.  344,  23   S.  Ct.  845. 

Whether  the  promise  raised  by  the 
statute  was  an  implied  contract  not  in 
writing  or  a  liability  created  by  stat- 
ute, it  is  immaterial  to  inquire.  For 
the  purposes  of  this  case  it  may  have 
been  both.  The  statute  was  the  origin 
of  both  of  the  right  and  the  remedy, 
but  the  contract  was  the  origin  of  the 
personal  responsibility  of  the  defend- 
ant. Did  the  statute  make  a  distinc- 
tion between  them  with  reference  to 
the  time  within  which  an  action  must 
be  brought,  it  might  be  necessary  to 
make  a  more  exact  definition;  but  as 
the  action  must  be  brought  in  any  case 
within  four  years,  it  is  unnecessary  to 
go  farther  than  to  declare  that  it  is  not 
a  contract  in  writing  within  the  mean- 
ing of  §  10  of  the  Nebraska  act.  Mc- 
Donald V.  Thompson,  184  U.  S.  71,  46 
L.  Ed.  437,  23  S.  Ct.  297,  reaffirmed  in 
Smith  -d.  Brown,  187  U.  S.  637,  47  L. 
Ed.  344,  23  S.   Ct.  845. 
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commence  to  run  until  after  the  assessment  has  been  made  by  the  comp- 
troller of  the  currency.*^ 

Period. — An  action  to  recover  from  a  shareholder  of  an  insolvent  national 
bank  an  assessment  levied  on  the  stock  is  an  action  to  enforce  a  liability 
created  by  law,  within  Code  Civ.  Proc,  §  359,  providing  that  the  title,  under 
which  it  is  placed  "Of  the  time  of  commencing  civil  actions"  does  not  affect 
actions  against  stockholders  to  enforce  a  liability  created  by  law,  but  that 
such  actions  must  be  brought  within  three  years  after  discovery  of  the  facts 
on  which  the  liability  was  created;  and  a  stockholder  who  has  been  absent 
from  the  state  during  a  part  of  the  period  of  limitation  may  rely  on  the 
limitation,  notwithstanding  §  351  of  the  same  title  which  excludes  from 
the  limitation  period  the  time  during  which  defendant  may  have  been  ab- 
sent from  the  state.'''" 

Effect  of  Suit  as  Suspending  Statute. — The  filing  of  a  bill  filed  under 
the  United  States  statute  of  June  30,  1876,  by  a  creditor  of  a  national  bank, 
against  stockholders  of  such  bank,  to  enforce  their  individual  liability  be- 
ing for  the  benefit  of  all  creditors  of  the  bank,  although  it  does  not  contain 
an  averment  of  that  fact,  stops  the  running  of  the  statute  of  limitations 
upon  all  claims  against  the  bank.'^^ 

Rendition  of  a  judgment  in  favor  of  the  receiver  of  an  insolvent  na- 
tional bank  against  a  guardian  for  the  amount  of  an  assessment  on  share- 
holders to  pay  debts,  on  which '  execution  was  directed  to  issue  against  the 
estate  of  the  wards,  did  not  stop  the  running  of  the  statute  of  limitations 

69.      Commencement      of      period. —  McDonald  v.  Thompson,  184  U.  S.  71, 

McDonald  v.  Thompson,  184  U.   S.  71,  46  L.  Ed.  437,  S2  S.  Ct.  297,  reaffirmed 

46  L.  Ed.  437,  23  S.  Ct.  297,  reaffirmed  in  Smith  v.  Brown,  187  U.  S.  637,  47  L. 

in   Smith  v.   Brown,   187   U.   S.   637,   47  Ed.  344,  23  S.  Ct.  845;  Scovill  z/.  Thayer, 

L.   Ed.  344,  23  S.  Ct.  845;  McClaine  v.  105  U.  S.  143,  26  L.  Ed.  968;  Hawkins 

Rankin,  197  U.  S.  154,  49  L.  Ed.  702,  25  v.   Glenn,  131  U.   S.  319,   33   L.   Ed.  184, 

S.  Ct.  410.     But  see  King  v.  Armstrong,  9  S.  Ct.  739;  Wyman  v.  Wallace,  201  U. 

50  O.  St.  222,  34  N.  E.  163.  S.  230,  50  L.  Ed.  738,  26  S.  Ct.  495. 

"The  right  to  sue  did  not  obtain  un-  "Cases   such   as   Carrol  v.   Green,   92 

til  the  comptroller  of  the  currency  had  u.  S.  509,  23  L.  Ed.  738,  and  Metropol- 

acted,   and  his   order  was  the  basis   of  jtan  R.  Co.  v.  District  of  Columbia,  133 

the  suit.     The  statute  of  limitations  did  u.  S.  1,  33  E.  Ed.  231,  10  S.  Ct.  19,  are 

not  commence  to  run  until  assessment  not   controlling,   for  in  them  the  right 

made,  and  then  it  ran  as  against  an  ac-  to    recover   was    direct   and   immediate 

tion   to   enforce   the    statutory   liability  and     not     secondary     and     contingent, 

and   not  an   action   for  breach   of  con-  *  *  *  j^   Carrol  v.    Green  it  was   said: 

tract. '     Subdivision  3  of  §  4800  of  Bol-  'According  to  the   statute,   the  liability 

lingers  Washington  did  not  apply,  and  of  "each  stockholder"  arose  upon  "the 

§   4805   did.     McClame   v.   Rankin,   197  failure  of  the  bank."    The  liability  gave 

S.  154,  49  L.  Ed.  702    25  S.  Ct.  410;  at  once  the  right  to  sue;  and,  by  nec- 

Rankm  v.  Barton,  199  U.  S.  228,  50  L.  essary  consequence,  the  period  of  limi- 

Ed.  163,  26  S.  Ct.  29.  tation  began  at  the  same  time.'  "     Mc- 

Where  the  action  is  not  brought  by  Claine  v.  Rankin,  197  U.   S.  154,  49  L. 

the  creditors  under  the  second  section  ]jj    yo2    25  S    Ct    410 

of  the  Act  of  June  30,  1870,  but  bv  the  _„       U^  •   j      v      '      ,        a   „  4. 

j„     ■D„       Oi-  i     »    nniA     ■  70.      Period. — King      v.      Armstrong 

receiver    under    Rev.    Stat.,    §    5234,    in       ,p  ,  ,  „  ^ 

such  cases  no  debt  becomes  due  to  the  '-"-=^'-'''  ^^  -^^'^-  ='^'- 

receiver  as  such  until  a  deficiency  has  71.  Effect  of  suit  as  suspending  stat- 

been    ascertained    and    an    assessment  ute.— Irons     v.      Manufacturers'      Nat. 

made,  when  the  statute  begins  to  run.  Bank,  37  Fed.  591. 
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in  favor  of  the  wards,  even  if  they  were  personally  liableJ^ 

Relief  against  Bar  in  Equity. — Equity  will  not  relieve  against  the  bar 
of  the  statute  of  limitations,  where  on  a  bill  by  the  receiver  of  an  insolvent 
national  bank  to  collect  an  assessment  by  the  comptroller  from  a  former 
stockholder,  on  the  ground  that,  to  escape  liability,  he  had  transferred  his 
shares,  within  six  months  of  the  bank's  failure,  to  one  having  no  means, 
it  appeared  that  the  transfer  was  made  on  the  books  of  the  bank,  no  con- 
cealment thereof  being  attempted,  and  that  the  receiver  made  no  inquiry 
as  to  the  nature  of  the  transfer,  and  took  no  action  against  defendant 
until  the  assessment  had  become  barredJ* 

§  250  (3)  Conditions  Precedent  and  Defenses— §  250  (3a)  Ac- 
tion of  Comptroller — §  2  50  (3aa)  Involuntary  Liquidation  of 
Bank. — Where  a  national  bank  has  become  insolvent,  the  personal  liability 
of  a  stockholder  cannot  be  enforced  by  the  receiver  until  an  assessment  has 
been  made  by  the  comptroller  of  the  currency^*  It  is  for  the  comptroller 
to  decide  when  to  proceed  against  the  stockholders  to  enforce  their  per- 
sonal liability,  and  whether  the  whole  or  a  part,  and  if  only  a  part,  how 
much,  shall  be  collected.  These  questions  are  referred  to  his  judgment 
and  discretion,  and  his  determination  is  conclusive.'^  ^  This  action  on  his 
part  is  indispensable,  whenever  the  personal  liability  of  the  stockholders  is 
sought  to  be  enforced,  and  must  precede  the  institution  of  suit  by  the  re- 
ceiver.'''® 

Time  of  Decision. — Since  no  action  by  the  receiver  of  a  national  bank 
to  enforce  a  stockholder's  liability  can  be  brought  until  the  comptroller  of 
the  currency  has  decided  the  necessity  therefor  to  meet  the  debts  of  the 
bank,  and  has  instructed  the  receiver,  such  decision  of  the  comptroller  must 
be  made  within  a  reasonable  time  after  the  appointment  of  the  receiver,  so 
that  the  action  will  not  be  barred,  such  time  being  the  statutory  limitation 

72.  Judgment  in  favor  of  receiver. —  75.     Question  for  decision  of  comp- 

Clark  V.   Ogilvie,   111   Ky.   181,   23   Ky.  troller.— Kennedy    .;..    Gibson     (U.    S.), 

L.  Rep.  552,  63  S.  W.  429.  8   Wall.   49S,    19   L.   Ed.   4V6;    Rankin   v. 

73.  Relief  against  bar  in  equity.—  Barton,  199  U.  S.  228.  50  L.  Ed.  1C3,  26 
Thompson  v.  German  Ins.  Co.,  77  Fed.  S.  Ct.  29.  See  ante,  "Conclusiveness  of 
258.  Decision,"   §  248    (3cb). 

74.  Involuntary  liquidation  of  bank.  76.  Action  of  comptroller  must  pre- 
— Davis  V.  Weed,  Fed.  Cas.  No.  3,658,  cede  suit. — McDonald  v.  Thompson, 
44  Conn.  569;  Bowden  v.  Johnson,  107  18*  U.  S.  71,  46  L.  Ed.  437,  22  S.  Ct.  297; 
U.  S.  351,  27  E.  Ed.  386,  2  S.  Ct.  246;  Studebaker  v.  Perry,  184  U.  S.  258,  46 
Kennedy  v.  Gibson  (U.  S.),  8  Wall.  L.  Ed.  528,  22  S.  Ct.  463;  Bowden  v. 
498,  19  L.  Ed.  476.  Johnson,  107  U.  S.  251,  27   L.   Ed.  386, 

A  right  of  action  by  the  receiver  of  2  S.  Ct.  246;  Rankin  v.  Barton,  199  U. 
an  insolvent  national  bank  against  a  S.  228,  50  E.  Ed.  163,  26  S.  Ct.  29;  Ken- 
stockholder  to  recover  an  assessment  nedy  v.  Gibson  (U.  S.),  8  Wall.  498,  19 
does   not  arise   until  the   necessity  for  L.  Ed.  476. 

the    assessment    has    been    determined  Averment   and   proof   of   assessment 

and  the  assessment  made  by  the  comp-  by  comptroller  or  grant  of  time  to  sue. 

troller,  if  it  in  fact  accrues  before  de-  — See   post,   "Parties   and   Pleading,"    § 

mand   and   refusal   to   pay.     Aldrich   v.  250   (4). 
Yates,  95  Fed.  78. 
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of  actions  on  contract  prescribed  by  the  state  where  the  federal  court  in 
which  the  action  is  brought  is  heldJ'^ 

§  250  (Sab)  Voluntary  Liquidation  of  Bank.— Where  a  court  has 
appointed  a  receiver  to  liquidate  the  debts  of  a  national  bank  in  voluntary 
liquidation,  no  action  of  the  comptroller  is  required  to  empower  such  re- 
ceiver to  enforce  the  liability  of  the  shareholders.'^ «  The  right  of  a  receiver 
of  a  national  bank  in  liquidation  to  enforce  the  liability  of  shareholders 
does  not  accrue  until  such  liability  matures  by  the  act  of  the  court  in  de- 
termining the  amount  to  be  paid.''^ 

§  250  (3b)  Defenses  and  Facts  Relieving  from  Liability— §  250 
(3ba)  Nonexistence  or  Invalidity  of  Corporation. — In  such  a  suit, 
the  stockholder  is  estopped  from  denying  the  existence  or  the  validity  of 
the  corporation.^*' 

§  2  50  (3bb)  Fraud,  Irregularity  or  Illegality  in  Organization, 
Management  or  Issue  of  Stock. — ^It  is  incompatible  with  the  policy  and 
purposes  of  the  national  banking  laws  to  permit  mere  irregularities,  or 
even  fraudulent  practices,  in  the  organization  or  management  of  a  bank  cre- 
ated thereunder,  to  invalidate  its  action,  and  give  ground  for  a  stockholder 
to  repudiate  his  obligations  to  the  public.^^ 

Invalidity  of  Stock. — Subscribers  to  a  duly-authorized  increased  issue 
of  stock  by  a  national  bank,  who  accept  certificates  therefor,  vote  the  stock 
by  proxy,  and  take  dividends  thereon,  cannot  question  the  validity  of  such 
stock,  as  against  the  receiver,  after  the  bank  has  become  insolvent.®^ 

Original  Capital  Stock  Never  Paid. — A  stockholder,  by  purchase  in 
a  national  bank  which  has  conducted  business  as  such  for  six  years,  cannot 
defend  against  an  assessment,  on  its  insolvency,  on  the  ground  that  the 
original  capital  stock  was  never  paid  in.*^ 

Subscription  Induced  by  Fraud. — Where  a  subscriber  for  stock  in  a 
national  bank  became  a  shareholder  in  consequence  of  frauds  practiced 
upon  him  by  others,  whether  they  be  officers  of  the  bank  or  officers  of  the 
government,  he  must  look  to  them  for  such  redress  as  the  law  authorizes, 
and  is  estopped,  as  against  creditors,  to  deny  that  he  is  a  shareholder,  within 
the  meaning  of  §  5151,  if  at  the  time  the  rights  of  creditors  accrued  he 

77.  Time  of  decision. — Price  v.  Yates,  issue  of  stock. — Tillinghast  v.  Bailey, 
Fed.  Cas.  No.  11,418.  86   Fed.   46,   affirmed  in  Bailey  v.  Till- 

78.  Voluntary  liquidation  of  bank.—  inghast,  40  C.  C.  A.  93,  99  Fed.  801. 
King  V.  Pomeroy,  58  C.  C.  A.  309,  131  82.     Invalidity  of  stock.— Tillinghast 
Fed.  387.  V.  Bailey,  86  Fed.  46,  affirmed  in  Bailey 

79.  King  V.  Pomeroy,  58  C.  C.  A.  309,  v.  Tillinghast,  40  C.  C.  A. '  93,  99  Fed. 
121   Fed.   287.                   .  801. 

80.  Estoppel  of  stockholder  to  deny  83.  Original  capital  stock  never 
existence  of  corporation.— Casey  v.  paid.— Wallace  v.  Hood,  89  Fed.  11; 
Galli,  94  U.  S.  673,  34  L.  Ed.  168,  307.  Hood  v.  Wallace,  38  C.   C.  A.   693,  97 

81.  Fraud,  irregularity  or  illegality  Fed.  983.  Judgment  aifirmed  182  U. 
in    organization    or    management    and       vS.  555,  45  L.  Ed.  1227,  21  S.  Ct.  885. 
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occupied  and  was  accorded  the  rights  appertaining  to  that  position. ^^  He 
is  not  entitled  to  a  rescission  unless  he  affirmatively  shows  that  there  are 
no  creditors  who  became  such  while  he  was  a  registered  stockholder.*^ 
Fraudulent  representations  by  which  a  person  is  induced  to  become  a  stock- 
holder of  a  national  bank  constitute  no  defense  in  an  action  at  law  by  a 
receiver  of  the  bank  to  enforce  the  statutory  liability  of  the  stockholders. 


84.  Fraud  practiced  to  obtain  sub- 
scription.— Scott  v.  Deweese,  181  U. 
S.  202,  213,  45  L,.  Ed.  822,  21  S.  Ct.  585, 
reaffirmed  in  Shaw  v.  National,  German- 
American  Bank,  199  U.  S.  603,  50  L. 
Ed.  328,  26  S.  Ct.  750;  Lantry  v.  Wal- 
lace, 183  U.  S.  636,  45  L.  Ed.  1318,  21 
S.  Ct.  878;  Hood  v.  Wallace,  183  U.  S. 
555,  45  L.  Ed.  1327,  31  S.  Ct.  885. 

"Assuming  that  the  defendant  be 
came  a  shareholder  in  consequence  of 
the  fraudulent  representations  of  the 
bank's  officers,  as  set  forth  in  the  an- 
swer and  cross  petition  or  counter- 
claim, two  principal  questions  are  pre- 
sented for  determination:  Whetlier 
such  representations,  relied  upon  by 
the  defendant,  constituted  a  defense 
in  the  present  action  brought  by  the 
receiver  only  for  the  purpose  of  enforc- 
ing the  individual  liability  imposed  by  § 
5151  of  the  Revised  Statutes  upon  the 
■shareholders  of  national  banking  asso- 
ciations." Held,  that  they  did  not. 
Lantry  v.  Wallace,  182  U.  S.  536,  45  E. 
Ed.  1218,  31  S.  Ct.  878;  Hood  v.  Wal- 
lace, 182  U.  S.  555,  45  L.  Ed.  1227,  21 
S.   Ct.  885. 

Quaere,  whether  the  defendant  could 
have  been  discharged  from  liability  as 
a  shareholder  if  the  facts  stated  in  his 
answer  by  way  of  defense  had  been 
established  in  a  separate  suit  in  equity. 
Whether  a  decree  based  upon  the  facts 
set  forth  in  the  answer,  even  if  estab- 
lished in  a  suit  in  equity  brought 
against  the  bank  and  the  receiver  after 
the  appointment  of  a  receiver,  would 
be  consistent  with  sound  principle  or 
with  the  statute  regulating  the  affairs 
of  national  banks  and  securing  the 
rights  of  creditors,  is  a  question  not 
decided  here.  Lantry  v.  Wallace,  183 
U.  S.  536,  45  L.  Ed.  1218,  21  S.  Ct.  878; 
Hood  V.  Wallace,  182  U.  S.  555,  45  L. 
Ed.   1227,   21   S.   Ct.   885. 

85.  Effect  of  creditor  becoming  such 
while  plaintiff  registered  stockholder. 
— lOne  who  becomes  and  remains  a 
stockholder  of  a  national  bank  for  a 
considerable  length  of  time  while  the 
bank  is  engaged  in  business,  and  until 
it  is  declared  insolvent,  can  not  avoid 
such  liability  on  the  ground  that  this 
subscription     was     induced     by     fraud 


which  would  entitle  him  to  a  rescis- 
sion as  between  .himself  and  the  cor- 
poration, unless  it!  is  affirmatively 
shown  that  there  are  no  creditors  who 
became  such  while  he  was  a  registered 
stockholder.  Lantry  v.  Wallace,  38  C. 
C.  A.  510,  97  Fed.  865,  affirmed  in  183 
U.   S.  536,  45   L.  Ed.  1318,  21   S.   Ct.   878. 

In  exceptional  cases,  where  there  is 
no  ground  for  an  inference  that  credit 
was  extended  to  a  national  bank  on 
the  faith  of  the  ownership  of  stock  by 
defendant,  he  should  be  permitted  to 
rescind  his  agreement  of  purchase  after 
insolvency  of  the  bank,  where  it  was 
induced  by  fraud,  as  well  when  there 
are  creditors  as  when  there  are  none. 
There  should  be  no  presumption  of 
law  to  overcome  the  fact  capable  of 
proof  in  such  a  case.  Stufflebeam  v.  De 
Lashmutt,  101  Fed.  367. 

Defendant,  sued  by  the  receiver  of 
an  insolvent  national  bank  for  an  as- 
sessment as  a  stockholder,  was  in- 
duced to  purchase  the  stock  held  by 
him  at  the  time  the  bank  was  closed 
from  the  president  of  the  bank  by  the 
fraudulent  representations  of  the  presi- 
dent and  cashier.  Such  fraud  had  been 
established  in  a  suit  for  rescission  of 
the  contract,  brought  by  defendant  in  a 
state  court,  to  which  the  receiver  was 
a  party.  The  bank  was  in  fact  insol- 
vent when  the  purchase  v/as  made,  and 
was  closed  by  the  comptroller  within 
thirty-six  days  thereafter.  The  defend- 
ant lived  several  hundred  miles  from 
the  place  where  the  bank  was  located, 
and  took  no  part  in  its  affairs.  Held, 
that  an  answer  setting  up  such  facts  as 
a  defense  was  not  demurrable.  Stuffle- 
beam V.  De  Lashmutt,  101  Fed.  367. 

Conclusiveness  of  decree. — While, 
in  such  case,  the  decree  of  the  state 
court  rescinding  the  contract  could  not 
be  pleaded  as  a  bar,  the  question  of 
defendant's  liability  as  a  stockholder 
to  creditors  of  a  bank  not  having  been 
in  issue,  such  decree  was  conclusive  as 
between  the  receiver  and  the  defendant 
as  to  the  question  of  fraud  in  defend- 
ant's purchase,  and  for  that  purpose 
might  properly  be  pleaded  by  defend- 
ant. Stufflebeam  v.  De  Lashmutt,  101 
Fed.  367. 
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as  the  defense  is  of  an  equitable  nature,  and  must  be  asserted,  if  at  all,  in 
equity.^® 

Subscriber  to  Proposed  Increase  Which  Failed. — Where  a  national 
bank  received  subscriptions  to  increase  its  capital  stock,  but  before  com- 
pleting the  proceeding,  and  before  obtaining  the  approval  of  the  comp- 
troller, it  became  insolvent,  and  a  receiver  was  appointed,  who  brought  ac- 
tion to  enforce  the  subscriptions,  the  receiver  can  assert  no  rights  against 
the  subscribers  which  the  bank  could  not  have  asserted,  and  therefore,  as 
no  valid  stock  can  issue  to  the  subscribers,  there  can  be  no  recovery.^'^ 

Subscription  Part  of  Increased  Issue. — The  fact  that  the  shares  be- 
longing to  a  stockholder  are  part  of  an  increased  issue  will  not  relieve  the 
holder  from  liability  to  assessment  upon  the  insolvency  of  the  bank,  al- 
though the  proposed  increase  was  reduced,*^  or  where  the  increase  was 
illegal  because  of  a  noncompliance  with  conditions  upon  which  an  increase 
of  capital  stock  may  be  made;  as,  for  instance,  where  the  whole  increase 
was  not  paid  in  as  certified  by  the  comptroller  of  the  currency.*® 


86.  Fraud  as  defense  to  action  af  law. 

—Judgment  38  C.  C.  A.  510,  97  Fed. 
865,  affirmed.  Laiitry  v.  Wallace,  182 
U.  S.  536,  45  L.  Ed.  1218,  21   S.  Ct.  878. 

87.  Subscriber  to  proposed  increase 
which  failed. — Winters  v.  Armstrong, 
37  Fed.  508. 

88.  Proposed  increase  reduced. — By 
a  resolution  duly  passed,  the  stock- 
holders of  a  national  bank  authorized 
an  increase  of  $300,000  in  the  capital 
stock,  and  under  such  resolution  defend- 
ants and  others  subscribed  and  paid 
for  such  stock  to  the  amount  of 
$150,000,  and  received  certificates 
therefor,  upon  which  dividends  were 
paid  the  same  as  on  the  original  stock. 
The  names  of  the  subscribers  were  en- 
tered on  the  books  of  the  bank  as 
stockholders,  but  the  increase  was  not 
certified  to  the  comptroller  until  three 
years  later,  the  stock  being  shown 
during  that  time  in  the  published  state- 
ments of  the  bank  as  "stock  paid  in, 
but  not  certified."  At  the  end  of  that 
time  a  second  resolution  was  passed, 
reducing  the  amount  of  the  authorized 
increase  to  $150,000,  and  directing  the 
same  to  be  certified  to  the  comptroller, 
which  was  done,  and  the  increase  was 
approved  by  him.  The  bank  was  then 
known  to  be  insolvent,  and  was  imme- 
diately thereafter  closed,  and  a  re- 
ceiver appointed.  Held,  that  the  action 
of  the  stockholders  in  reducing  the 
amount  of  the  increase  was  legal,  and 
that  of  the  comptroller  in  approving 
the  increase  under  the  circumstances 
was  proper;  that  the  subscribers  be- 
came stockholders,  and  had  no  equi- 
table ground  upon  which  to  repudiate 


their  liability  as  such  to  the  creditors 
of  the  bank.  Decree,  Tillinghast  v. 
Bailey,  86  Fed.  46,  affirmed.  Bailey  v. 
Tillinghast,  40  C.  C.  A.  93,  99  Fed.  801. 

89.  Increase  not  paid  in  as  certified 
by  comptroller. — A  holder  of  certifi- 
cates of  stock  in  a  national  banking  as- 
sociation can  not  escape  liability  as  a 
stockholder  to  creditors,  under  Rev. 
St.,  §  5151  [U.  S.  Comp.  St.  1901,  p. 
3465],  on  the  ground  that  the  shares 
of  stock  which  he  holds  are  part  of  an 
increase  which  was  made  without  com- 
pliance with  the  conditions  of  Act  May 
1,  1886,  c.  73,  24  Stat.  18  [U.  S.  Comp. 
St.  1901,  p.  3456],  which  prohibits  the 
increase  of  capital  until  the  whole 
amount  of  such  increase  is  paid  in  and 
the  comptroller  has  certified  to  that 
fact,  even  if  he  has  been  induced  to 
take  such  shares  by  fraud  of  the  offi- 
cers of  the  bank  and  of  the  comptrol- 
ler. Judgment  Scott  v.  Latimer,  33  C. 
C.  A.  1,  89  Fed.  843,  affirmed.  Scott 
V.  Deweese,  181  U.  S.  203,  45  L.  Ed.  822, 
31   S.  Ct.  585. 

"Under  §  5142,  as  modified  by  the 
act  of  May  1,  1886,  each  subscription 
for  portions  of  increased  capital  'when 
paid  up  in  full  becomes  valid  and  bind- 
ing until  the  maximum  is  reached,  and 
the  statute  does  not  incorporate  into 
such  subscriptions,  a  condition  that  the 
subscriber  paying  such  subscription  in 
full  can  not  become  a  holder  of  valid 
stock  unless  the  maximum  amount  of 
the  proposed  increase  is  subscribed  and 
paid  for.'  *  *  *  n  follows  that  one 
holding  stock  in  a  national  bank  which 
is  so  far  valid  as  to  entitle  him  to  en- 
joy, and  who  is  accorded  the  right  to 
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Subscriber  to  Increased  Issue   Receiving   Original   Stock. — One 

who  subscribes  and  pays  for  a  specified  number  of  shares  of  a  "proposed 
increase"  of  the  capital  stock  of  a  national  bank,  which  increase  is  in  fact 
never  issued,  and  to  whom  the  bank  officials  transfer,  instead,  old  stock 
of  the  bank  without  his  knowledge  or  consent,  is  not  a  "shareholder"  within 
the  meaning  of  Rev.  Stat.,  §  5151,  imposing  individual  liability  on  the  share- 
holders for  the  debts  of  national  banks,®"  unless  he  acquiesces  in  or  assents 
to  such  change.®^ 


enjoy,  the  privileges  of  a  shareholder, 
as  against  the  bank,  is  a  shareholder 
upon  whom  assessments  may  be  made 
in  conformity  with  §  5151."  Scott  v. 
Deweese,  181  U.  S.  202,  45  L.  Ed.  822, 
21  S.  Ct.  585,  reaffirmed  in  Shaw  v.  Na- 
tional German-American  Bank,  199  U. 
S.  603,  50  L.  Ed.  328,  26  S.  Ct.  750. 

By  force  of  the  words  in  §  5142,  that 
"no  increase  of  capital  shall  be  valid 
until  the  whole  amount  of  such  in- 
crease is  paid  in,"  and  until  the  comp- 
troller shall  certify  that  the  amount  of 
the  proposed  increase"  has  been  duly 
paid  in  as  part  of  the  capital  of  such 
association,"  it  does  not  follow  that 
one  who  claimed  to  be  a  shareholder 
in  resoect  of  an  increase  of  the  bank's 
capital,  and  who  was  recognized  as 
such  by  the  bank,  particularly  if  he 
held  a  formal  certificate  stating  that 
he  was  a  shareholder,  can  escape  lia- 
bility, under  §  5151,  by  simply  proving 
— after  the  bank  has  suspended  and 
has  been  placed  into  the  hands  of  a  re- 
ceiver— that  the  whole  amount  of  the 
proposed  increase  was  not  in  fact 
"paid  in"  as  required  by  §  5142,  al- 
though the  contrary  was  certified  by 
the  comptroller  upon  the  bank's  re- 
port to  that  officer.  Scott  v.  Deweese, 
181  U.  S.  202,  45  E.  Ed.  822,  21  S.  Ct. 
585,  reaffirmed  in  Shaw  v.  National 
German-American  Bank,  199  U.  S.  603, 
50  L.  Ed.  328,  26  S.   Ct.  750. 

As  between  the  bank  and  the  de- 
fendant, the  latter,  having  paid  the 
amount  of  his  subscription  for  shares 
in  the  proposed  increase  of  capital, 
was  entitled  to  all  the  rights,  of  a  share- 
holder, and  therefore,  as  between  him- 
self and  creditors  of  the  bank,  became 
a  shareholder  to  the  extent  of  the 
stock  subscribed  and  paid  for  by  him, 
although  the  bank,  after  obtainirig  au- 
thority to  increase  its  capital,  issued 
certificates  of  stock  without  the  knowl- 
edge or  approval  of  the  comptroller 
and  proceeded  to  do  business  upon  the 
basis  of  such  increase  before  the  whole 
proposed  increase  was  paid  in.  Scoti 
V.  Deweese,  181  U.  S.  302,  45  L.  Ed. 
822,  21   S.   Ct.  585,  reaffirmed  in  Shaw 


V.  National  German-American  Bank, 
199  U.  S.  603,  50  L,.  Ed.  328,  36  S.  Ct. 
750. 

"Immediately  upon  the  failure  of  the 
bank  the  rights  of  creditors  attached 
under  §  5151,  and  a  shareholder  who 
was  such  when  the  failure  occurred 
could  not  escape  the  individual  liabil- 
ity prescribed  by  that  section  upon  the 
ground  that  the  bank  had  issued  to 
him  a  certificate  of  stock  before, 
strictly  speaking,  it  had  authority  to 
do  so."  Scott  V.  Deweese,  181  U.  S. 
202,  45  E.  Ed.  833,  21  S.  Ct.  585,  reaf- 
firmed in  Shaw  v.  Nation  German- 
American  Bank,  199  U.  S.  603,  50  L. 
Ed.  328,  36   S.   Ct.  750. 

If  this  prohibition  be  disregarded  by 
a  national  bank,  the  conduct  of  its  busi- 
ness could  no  doubt  be  controlled  by 
the  representatives  of  the  government 
so  far  as  might  be  necessary  to  com- 
pel obedience  to  the  law.  Rev.  Stat., 
§  5205.  But  the  statute  does  not,  in 
terms,  make  void  a  subscription  or 
certificate  of  stock  based  upon  increased 
capital  stock  actually  paid  in,  simply 
because  the  whole  amount  of  any  pro- 
posed or  authorized  increase  has  not 
in  fact  been  paid  into  the  bank.  Cer- 
tainly, the  statute  should  not  be  so  ap- 
plied in  behalf  of  a  person  sought  to 
be  made  liable  as  a  shareholder,  when, 
as,  in  the  present  case,  he  held,  at  the 
time  the  bank  suspended  and  was  put 
into  the  hands  of  a  receiver,  a  certifi- 
cate of  the  shares  subscribed  for  by 
him;  enjoyed,  by  receiving  and  re- 
taining dividends,  the  rights  of  a  share- 
holder; and  appeared  as  a  shareholder 
upon  the  books  of  the  bank  which  were 
open  to  inspection,  as  of  right,  by 
creditors.  Rev.  Stat.,  §  5210.  Scott  v. 
Deweese,  181  U.  S.  202,  45  L.  Ed.  822, 
21  S.  Ct.  585,  reaffirmed  in  Shaw  v.  Na- 
tional German-American  Bank,  199  U. 
S.  603,  50  L.  Ed.  328,  26  S.   Ct.  750. 

90.  Subscriber  to  increased  issue  re- 
ceiving original  stock. — Stephens  v. 
Follett,  43   Fed.  842. 

91.  Acquiescence  in  change. — A  sub- 
scriber to  an  issue  of  increased  stock 
authorized    by    a    national    bank,    who 
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§  250  (3bc)  Fraud  or  Illegality  in  Purchase  or  Transfer  of 
Stock.— lUegal  Purchase  by  Bank  of  Its  Own  Stock. — See  ante,  "Per- 
sons Deemed  to  Be  Shareholders  for  Purpose  of  Assessment,"  §  248  (lb;. 

Agreement  to  Hold  Shares  for  Bank  Itself. — See  ante,  "Persons 
Deemed  to  Be  Shareholders  for  Purpose  of  Assessment,"  §  248  (lb). 

§  250  (3bd)  Withdrawal  or  Renewal  of  Charter. — Shareholders  in 
a  national  bank  which  has  extended  its  corporate  existence,  conformably  to 
Act  of  July  12,  1882,  c.  290,  22  Stat.  162  (U.  S.  Comp.  St.  1901,  p.  3457), 
ceased  to  be  such  upon  the  expiration  of  the  original  term  of  the  bank's  cor- 
porate life,  and  therefore  could  not  thereafter  be  chargeable  with  personal 
liability  for  its  debts,  where  they  took  the  ste£s  required  of  nonassenting 
stockholders  in  section  5  of  that  act  by  giving  notice  of  a  desire  to  with- 
draw, and  by  appointing  an  appraiser  to  obtain  a  valuation  of  their 
shares. ^2 

§  250  (3be)  Payment  of  Assessment  to  Restore  Capital  Stock. — 

The  payment  of  an  assessment  imposed  by  a  bank  on  its  shareholders  under 
Rev.  St.,  §  5205,  in  order  to  continue  business  and  avoid  liquidation,  is  not 
a  discharge  of  a  shareholder's  liability  in  the  case  of  liquidation,  under  § 
5151,  for  the  obligations  of  the  bank  to  the  extent  of  the  amount  of  his 
stock  at  par  vahie  in  addition  to  the  amount  invested  in  his  shares. ^^ 


was  given  original  stock  instead,  which 
fact  appeared  on  the  face  of  the  cer- 
tificate and  by  the  books  of  the  bank, 
who  retains  such  stock,  without  ob- 
jection, for  three  years,  and  until  after 
the  bank  has  become  insolvent,  will  be 
presumed  to  have  known  and  assented 
to  such  change,  and  is  precluded  from 
thereafter  asking  to  be  relieved  from 
liability  as  a  stockholder  on  that 
ground.  Decree,  Tillinghast  v.  Bailey, 
86  Fed.  46,  affirmed.  Bailey  v.  Tilling- 
hast, 40  C.  C.  A.  93,  99  Fed.  801. 

92.  Withdrawal  or  renewal  of  char- 
ter.— Apsey  V.  Kimball,  221  U.  S.  514, 
55  L.  Ed.  834,  31  S.  Ct.  695,  affirming 
judgments  Apsey  v.  Whittemore,  199 
Mass.  65,  85  N'.  E.  91,  and  Kimball  v. 
Apsey,  90  C.  C.  A.  634,  164  Fed.  830. 

Where  a  stockholder  in  a  national 
bank  served  notice  of  withdrawal  on  a 
renewal  of  its  charter,  as  required  by 
Act  July  12,  1882,  c.  290,  §  5,  22  Stat. 
163  (U.  S.  Comp.  St.  1901,  p.  3458),  ap- 
pointed an  appraiser  on  his  behalf  and 
took  all  reasonable  steps  to  obtain  an 
appraisal  of  and  payment  for  his  shares 
as  therein  provided,  and  thereafter  re- 
fused to  accept  dividends  on  his  stock, 
he  can  not  be  held  liable  for  an  assess- 
ment, made  on  the  subsequent  insol- 
vency of  the  bank,  on  the  ground  of  es- 
toppel,   although   through   a  failure   of 


duty  on  the  part  of  the  bank  and  its  of- 
ficers no  appraisal  was  made,  and  his 
name  was  retained  on  the  stockbook, 
and  because  of  such  failure  to  act  his 
certificate  of  stock  had  not  been  ac- 
tually surrendered.  Kimball  v.  Apsey, 
90  C.  C.  A.  634,  164  Fed.  830. 

93.  Payment  of  assessment  to  re- 
store capital  stock. — Delano  v.  Butler, 
118  U.  S.  634,  30  L.  Ed.  260,  7  S.  Ct. 
39;  Mills  V.  Butler,  118  U.  S.  655,  30  L. 
Ed.  260,  7  S.  Ct.  47;  Morrison  v.  Price, 
23  Fed.  217,  affirmed  in  118  U.  S.  634, 
30  L.   Ed._  260,  7   S.   Ct.  39. 

There  is  no  equity  which  entitles  a 
stockholder  to  apply  the  payment  which 
he  has  made  under  §  5205  to  extinguish 
his  liability  under  §  5151,  resting  upon 
the  facts  that  the  money  paid  by  the 
stockholders  under  the  assessment  was 
in  fact  applied  to  the  satisfaction  ot 
the  debts  of  the  bank;  that  such  appli- 
cation was  intended  by  the  appellant 
when  the  assessment  was  paid;  and 
that  he  paid  it  in  the  belief  that  it 
would  exonerate  him  from  further  lia- 
bility as  a  stockholder,  induced  by  rep- 
resentations made  to  him  to  that  ef- 
fect by  others  interested  in  the  affairs 
of  the  bank.  Whatever  hardship  there 
may  be  in  the  circumstances  of  the 
case,  there  is  no  ground  of  equitable^ 
relief.     If  the  assessment  was  applied 
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§  250  (3bf)  Voluntary  Liquidation. — Valid  obligations  of  a  national 
bank  may,  after  voluntary  liquidation,  be  enforced  against  a  stockholder 
who  voted  against  the  resolutions  looking  towards  such  liquida.tion,  where 
the  requisite  amount  of  stock  was  voted  in  favor  of  that  course.^* 

§  250  (3bg)  Illegality  of  Receiver's  Appointment.— In  an  action 
at  law  by  the  receiver  to  enforce  statutory  liability  of  a  holder  of  shareS' 
of  stock  in  a  national  bank  the  stockholders  cannot  inquire  into  the  legality 
of  the  receiver's  appointment.®^ 

§  2  50  (3bh)  Suit  Conducted  by  Private  or  Special  Counsel. — The 

stockholders  in  an  action  brought  by  a  receiver  of  a  national  bank  to  en- 
force their  individual  liability  cannot  defend  the  suit  upon  the  ground  that 
it  is  prosecuted  by  private  counsel,  instead  of  the  district  attorney,  as  di- 
rected by  the  act.  That  is  a  question  between  the  United  States  and  its 
officers,  and  does  not  affect  the  rights  of  the  defendants.®'' 

§  250  (3bi)  Failure  to  Collect  First  Assessment  and  Realize  on 
Assets. — The  mere  fact  that  the  first  assessment  levied  by  the  comptroller 
of  currency  upon  the  stockholders  of  an  insolvent  national  bank,  if  col- 
lected, would,  together  with  the  bank's  assets,  if  then  realize  upon,  have 
been  sufficient  to  wipe  out  all  the  debts,  does  not  constitute  a  defense  lo 
an  action  to  collect  a  second  assessment  levied  by  the  comptroller  mainly 
for  the  purpose  of  paying  expenses  and  interest  accumulating  after  the  levy 
of  the  first  assessment.®''' 

by  the  officers  of  the  bank  to  the  sat-  9G.  Conduct  of  suit  by  special  coun- 
isfaction  of  its  debts,  there  is  notliing  sel.— The  50th  section  of  the  National 
to  show  that  it  was  done  ratably,  as  Bank  Act  of  June  3d,  1864  (13  Stat,  at 
required  by  §  5151.  The  assessment  Large,  116),  which  provides  that  suits 
was  not  paid  by  the  stockholders  for  under  it,  in  which  officers  or  agents  of 
the  purpose  of  effecting  a  liquidation  the  United  States  are  parties,  shall  be 
of  the  affairs  of  the  bank,  but  was  un-  conducted  by  the  district  attorney  of 
derstood  to  be  the  price  paid  for  the  the  district,  is  in  so  far  but  directory, 
privilege  of  continuing  its  business,  in  that  it  can  not  be  set  up  by  stockhold- 
the  hope  of  saving  their  investment.  ers  to  defeat  a  suit  brought  against 
If  it  was  paid  under  a  mistaken  sup-  them  by  a  receiver,  under  the  act, 
position  that,  in  the  event  of  future  which  receiver,  with  the  approval  of 
failure,  nothing  more  could  be  re-  the  treasury  department,  and  after  the 
quired  of  them,  there  is  nothing  to  show  matter  had  been  submitted  to  the  so- 
that  the  shareholders  were  led  into  the  licitor  of  the  treasury,  had  employed 
mistake  by  any  misrepresentations  ei-  private  counsel,  by  whom  alone  suit 
ther  of  fact  or  of  law  on  the  part  of  was  conducted.  Kennedy  v.  Gibson 
the  creditors  for  whose  benefit  the  re-  (U.  S.),  8  Wall.  498,  19  L.  Ed.  476. 
ceiver  is  now  acting.  The  mistake,  if  97.  Failure  to  collect  first  assess- 
any,  is  one  for  which  each  shareholder  tnent  and  realize  on  assets. — Becknian 
is  alone  responsible.  Delano  v.  But-  ^_  Hague,  38  Misc.  Rep.  606,  78  N.  Y. 
ler,  lis  U.  S.  634,  30  L.  Ed.  260,  7  S.  S.  79. 
Ct.  39.  A    receiver    of    a    national    bank    of 

94.  Voluntary  liquidation.— Decree,  Texas  sued  a  domestic  stockholder  to 
George  v.  Wallace,  68  C.  C.  A.  40,  135  recover  a  second  assessment  levied  on 
Fed.  386;  Poppleton  v.  Wallace,  201  U.  his  stock,  in  1898,  by  the  comptroller 
S.  245,  50  L.  Ed.  743,  26  S.  Ct.  498.  of  the   currency.     Defendant  had   paid 

95.  Illegality  of  receiver's  appoint-  an  assessment  levied  in  1894.  Had  the 
ment. — Young  v.  Wempe,  46  Fed.  354.  receiver  collected  all  of  such  first  as- 
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§  250  (3bj)  Sale  or  Assignment  of  Claim  by  Receiver. — Since  the 
receiver  of  an  insolvent  national  bank  has  authority  to  institute  suit  on 
the  individual  liability  of  stockholders  to  collect  assessments  ordered  by 
the  comptroller  of  the  currency,  and  a  satisfaction  of  a  judgment  in  such 
suit  will  release  the  stockholder  from  further  liability,  such  a  stockholder 
cannot  defend  on  the  ground  that  the  receiver  has  assigned  the  claim  pend- 
ing the  suit.^^ 

Claim  Unlawfully  Disposed  of  by  Receiver. — It  is  no  defense  to  a 
stockholder  in  an  insolvent  national  bank,  who  is  sued  by  the  receiver  on 
his  individual  liability  upon  an  assessment  ordered  by  the  comptroller  of 
the  currency,  to  say  that  the  receiver  has  unlawfully  disposed  of  such 
claim,  so  that  the  creditors  of  the  bank  will  not  receive  of  the  proceeds 
therefore  as  much  as  they  are  entitled  to,  since  the  disposition  of  the  fruits 
of  the  litigation  is  not  a  matter  in  which  the  stockholder  is  concerned.^^ 

§  250  (3bk)  Set-Off  and  Counterclaim— §  250  (3bka)  Counter- 
claim.— Damages  for  Fraudulent  Representations  to  Induce  Pur- 
chase of  Stock. — In  an  action  by  the  receiver  of  a  national  bank  against 
a  stockholder  to  recover  an  assessment,  the  defendant  cannot  set  up,  by 
way  of  counterclaim,  a  claim  for  damages  against  the  bank  for  fraudulent 
representations  made  to  induce  his  purchase  of  the  stock,^  and  he  cannot 


sessment,  and  realized  on  the  assets, 
all  the  debts  as  then  existing  might 
have  been  paid.  It  did  not  appear  tnat 
he  could  not  have  done  so.  He  had 
also  sold  a  large  amount  of  the  assets 
for  about  9  per  cent  of  their  face  value 
under  an  order  of  the  federal  coui"ts. 
Held,  that  these  facts  constituted  no 
defense.  Beckham  v.  Hague,  38  Misc. 
Rep.  606,  78  N.  Y.  S.  79. 

98.  Sale  or  assignment  of  claim  by 
receiver. — Schaberg  v.  McDonald,  60 
Neb.   493,   83   N.   W.   737. 

99.  Claim  unlawfully  disposed  of  by 
receiver. — Schaberg  v.  McDonald,  60 
Neb.  493,   83   N.  W.   737. 

1.  Damages  .for  fraudulent  repre- 
sentations to  induce  purchase  of  stock. 
— Lantry  v.  Wallace,  38  C.  C.  A. 
510,  97  Fed.  865,  affirmed  in  182  U. 
S.  536,  45  L.  Ed.  1218,  21  S.  Ct.  878; 
Hood  V.  Wallace,  182  U.  S.  555,  45  L. 
Ed.  1227,  21  S.  Ct.  885. 

The  only  way  in  which  the  defend- 
ant could  have  effectively  raised  the 
question  of  his  liability  as  a  shaie- 
holder,  arising  from  frauds  committed 
by  the  bank  or  its  officers  before  its 
suspension  whereby  he  was  induced 
to  become  a  shareholder,  was  by  a  suit 
in  equity  against  the  bank  and  the  re- 
ceiver. Instead  of  pursuing  that  course, 
lie  sought  by  interposing  an  equitable 
defense    to    defeat    this    action    at    law 


brought  by  the  receiver  under  the  stat- 
ute. That  can  not  be  done,  because 
under  the  constitution  of  the  United 
States  the  distinction  between  law  and 
equity  is  recognized,  so  that  in  actions 
at  law  in  a  circuit  court  of 'the  United 
States  equitable  defenses  are  not  per- 
mitted. So,  also  "if  the  defendant," 
the  supreme  court  has  said,  "have  equi- 
table grounds  for  relief  against  the 
plaintiff,  he  must  seek  to  enforce  them 
by  a  separate  suit  in  equity."  Lantrv 
V.  Wallace,  182  U.  S.  536,  45  L.  Ed. 
1218,  21  S.  Ct.  878;  citing  Northern 
Pac.  R.  Co.  V.  Paine,  119  U.  S.  561,  30 
L.  Ed.  513,  7  S.  Ct.  323.  See,  also, 
Bennett  v.  Butterworth  (U.  S.),  11 
How.  669,  13  L.  Ed.  859;  Thompson  v. 
Central,  etc.,  R.  Co.  (U.  S.),  6  Wall. 
134,  18  E.  Ed.  765;  Scott  v.  Neely,  140 
U.  S.  106,  35  L.  Ed.  358,  11  S.  Ct.  712; 
Scott  V.  Armstrong,  146  U.  S.  490,  36 
L.  Ed.  1059,  13  S.  Ct.  148;  Hood  v. 
Wallace,  182  U.  S.  555,  45  L.  Ed.  1227, 
21   S.  Ct.  885. 

"The  present  action  is  beyond  ques- 
tion one  at  law.  Its  object  is  to  en- 
force a  liability  created  by  statute  for 
the  benefit  of  creditors  who  have  de- 
mands against  the  bank  of  which  the 
plaintiff  is  receiver.  The  defendant 
stood  upon  the  books  of  the  bank  as 
a  shareholder  at  the  time  it  was  placed 
in    the    hands    of   the    receiver  and   he 
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maintain  a  cross-petition  in  the  nature  of  a  counterclaim  to  recover  the 
purchase  price  of  his  stock  on  the  ground  of  the  alleged  fraud  of  the  bank 
inducing  its  purchase  by  defendant.  The  proper  proceeding  in  such  case  is 
by  an  independent  bill  in  equity  against  both  the  receiver  and  the  bank  for 
a  rescission,  making  tender  of  the  stock.^ 

§  250  (3bkb)  Set-Off. — A  stockholder  of  an  insolvent  national  bank, 
who  happens  also  to  be  one  of  its  creditors,  cannot  cancel  or  diminish  the 
assessment  to  which  the  provisions  of  §  5151,  Rev.  St.,  make  him  liable, 
by  oiifsetting  his  individual  claim  against  it,^  although  the  claim  was 
incurred  under  an  express  agreement  that  it  might  be  so  set-off,*  but  a 
claim  against  an  insolvent  national  bank  that  is  of  such  a  nature  that  the 


\vas  accorded  the  privileges  appertain- 
ing to  that  position.  He  claims  ex- 
emption from  the  responsibility  at- 
taching to  him,  under  the  statute,  as  a 
shareholder  upon  the  ground  that  in 
consequence  of  the  frauds  practiced 
upon  him  he  was  entitled  to  disaffirm, 
and  that  he  had  upon  due  notice  to 
the  receiver  disaffirmed,  the  contract 
under  which  he  purchased  the  stock 
in  question.  He  seeks  to  have  the  cer- 
tificate received  by  him  treated  as  can- 
celled. Clearly  such  a  defense  is  of 
an  equitable  nature,  and  could  not  be 
recognized  and  sustained  except  in 
some  proceeding  to  which  the  bank, 
at  least,  was  a  party.  If  the  defend- 
ant was  entitled,  under  the  facts  stated, 
to  a  rescission  of  his  contract  of  pur- 
chase, and  to  a  cancellation  of  his  stock 
certificate,  and  consequently  to  be  re- 
lieved from  all  responsibility  as  a 
shareholder  of  the  bank,  he  could  ob- 
tain such  a  relief  only  by  a  suit  in 
equity  to  which  the  bank  and  the  re- 
ceiver were  parties."  Lantry  v.  Wal- 
lace, 182  U.  S.  536,  45  L.  Ed.  1218,  21  S. 
Ct.  878;  Hood  v.  Wallace,  182  U.  S. 
555,  45  L.  Ed.  1227,  21  S.   Ct.  885. 

The  receivers  sued  in  this  case  for 
the  benefit  of  creditors  who,  it  must 
be  assumed  upon  this  record,  knew 
nothing  of  the  circumstances  under 
which  the  defendant  became  a  share- 
holder. They  trusted  the  bank  and 
those  who  appeared  on  the  list  of 
shareholders  required  to  be  kept  by 
§  5210,  Rev.  Stat.,  which  list,  that  sec- 
tion declares,  "shall  be  subject  to  the 
inspection  of  all  the  shareholders  and 
creditors  of  the  association."  Lantry 
V.  Wallace,  182  U.  S.  536,  45  L.  Ed. 
1218,  21  S.  Ct.  878;  Hood  V.  Wallace, 
182  U.  S.  555,  45  L.  Ed.  1227,  21  S.  Ct. 
885. 

2.  Wallace  v.  Hood,  89  Fed.  11; 
Hood  V.  Wallace,  38  C.  C.  A.  692,  97 
Fed.    983.      Judgment    affirmed    in    182 


U.  S.  555,  45  L.  Ed.  1227,  31  S.  Ct.  885. 
Cross  petition  in  nature  of  counter- 
claim.— There  is  no  ground  whatever 
upon  which  the  defendant  can  have  a 
judgment  upon  his  cross  petition  or 
counterclaim  against  the  receiver.  That 
officer  had  nothing  to  do  with  the 
fraudulent  transactions  of  the  bank 
prior  to  its  suspension.  His  duty  was 
to  take  charge  of  its  assets,  and  have 
them  administered  according  to  the 
rights  of  parties  existing  at  the  time 
of  such  suspension.  Whether,  if  the 
defendant  claimed  a  judgment  against 
the  bank  or  its  officers  for  the  alleged 
fraud  or  deceit  of  the  latter  officers, 
he  could  participate  in  the  distribution 
of  the  proceeds  of  the  stock  assess- 
ment until  all  the  contract  obligations 
of  the  bank  had  been  met,  was  not  de- 
cided by  the  circuit  court  of  appeals. 
That  question  was  wisely  reserved  for 
decision  when  it  should  arise  and  be- 
come necessary  to  be  decided.  Lantry 
V.  Wallace,  183  U.  S.  536,  45  L.  Ed. 
1318,  21  S.  Ct.  878;  Hood  v.  Wallace, 
183  U.  S.  555,  45  L.  Ed.  1337,  21  S.  Ct. 
885. 

3.  Set-off.— Hobart  v.  Gould,  8 
Fed.   57. 

4.  Advances  to  aid  bank  in  financial 
crisis. — Defendant,  for  the  purpose  of 
helping  a  bank,  of  which  complainant 
was  a  stockholder,  in  a  financial  crisis, 
loaned  it  certain  securities  belonging 
to  complainant,  and  when  complainant 
was  informed  of  the  fact  she  did  not 
object.  She  was  assured  by  the  bank's 
officers  that  if  the  bank  was  saved  the 
securities  would  be  returned,  and  if  it 
failed  the  avails  would  be  credited  on 
her  assessment  as  a  stockholder.  The 
bank  failed,  and  the  securities  were 
not  returned.  Held,  that  she  was  not 
entitled,  as  against  other  creditors,  to 
set  off  the  value  of  the  securities 
against  her  assessment,  but  was,  as  to 
such   value,     on    the    same    footing   as 
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holder  would  be  entitled  to  receive  the  full  amount  before  distribution  by 
the  receiver  to  general  creditors  may  be  set  off  in  an  action  by  the  receiver 
to  recover  of  the  holder  thereof  an  assessment  on  his  shares  of  stock.s 

Amount  of  Deposit  at  Insolvency  of  Bank.— A  holder  of  stock  in 
a  national  bank  is  not  entitled  to  offset  against  an  assessment  ordered  by 
the  comptroller  upon  his  stock  the  amount  of  his  deposits  at  the  time  the 
bank  became  insolvent.^ 

Distributive  Share  in  Assets. — A  stockholder  in  a  national  bank  in 
the  process  of  liquidation  can  not  set  off  his  distributive  share  in  the  assets 
against  his  liability  on  his  stock.'' 

§  250  (3bl)  Compromise  by  Receiver. — See  ante,  "Compromising 
or  Compounding  Statutory  Liability  of  Stockholder,"  §  250  (Ibad). 

§  250  (4)  Parties  and  Pleading— §  2  50  (4a)  Parties— §  250 
(4aa)  Persons  Who  May  Sue  and  Parties  Plaintiff — §  250  (4aaa) 
Involuntary  Liquidation. — Receiver  Not  Creditors. — A  receiver  ap- 
pointed to  wind  up  the  affairs  of  a  national  banking  association  that  has 
become  insolvent  is  authorized,  under  the  direction  of  the  comptroller  of 
the  currency,  to  enforce  the  liability  of  its  stockholders,  and  collect  from 
each  of  them  the  necessary  amount,  up  to  the  extent  of  his  liability,  for  the 
payment  of  the  creditors.®     The  receiver^  and  not  the  creditors^**  are -the 


any  other  creditor.  Sowles  v.  Wit- 
ters,  39   Fed.   403. 

Property  delivered  to  bank  by  ex- 
ecutor.— In  an  action  by  a  receiver  of 
an  insolvent  bank  to  charge  the  estate 
of  a  shareholder  with  an  assessment 
on  his  shares,  the  executor  claimed, 
by  way  of  set-off,  that  property  be- 
longing to  the  estate  had  been  deliv- 
ered to  the  bank,  upon  the  under- 
standing that  it  should  be  applied  on 
the  assessment  if  the  bank  should  fail. 
Held,  not  a  proper  subject  of  set-off, 
even  though  the  bank  examiner  as- 
sented to  the  agreement.  Witters  v. 
Sowles,    32    Fed.    130,    24    Blatchf.    550. 

5.  Claims  superior  to  those  of  gen- 
eral creditor. — In  an  action  by  the  re- 
ceiver of  an  insolvent  national  bank 
to  recover  of  a  stockholder  an  assess- 
ment on  his  shares,  defendant  alleged 
as  a  counterclaim  that  the  comptroller 
of  the  currency  had  directed  the  bank 
to  restore  the  value  of  certain  securi- 
ties held  by  it  which  had  been  reported 
worthless  by  an  examiner;  that  certain 
of  the  stockholders,  including  defend- 
ant, had  raised  a  fund,  which  was 
placed  in  the  hands  of  trustees,  to 
apply  so  much  as  might  be  from  time 
to  time  required  by  the  comptroller  to 
retire  such  securities;  that  the  fund 
was  deposited  with  the  bank,  with  full 
notice  of  the  purpose  to  which  it  was 
to  be  applied;  that  a  portion  had  been 


used  to  retire  the  securities  designated, 
and  that  when  the  bank  failed,  the 
balance  of  the  fund  came  into  the 
hands  of  the  receiver,  and  was  now 
claimed  by  him  as  a  part  of  the  ordi- 
nary assets  of  the  bank;  that  a  certain 
portion  of  this  balance  belonged  to  de- 
fendant, which  amount  he  asked  to  set 
off  against  plaintiff's  demand.  Held, 
that  a  general  demurrer,  based  on  the 
ground  that  no  set-oft  or  counter- 
claim was  available  in  such  an  action, 
would  be  overruled,  as  the  claim  could 
be  set  off  if  it  was  of  such  a  nature 
that  the  holder  would  be  entitled  to 
receive  the  full  amount  before  distribu- 
tion by  the  receiver  to  general  credit- 
ors.    Welles  V.  Stout,  38  Fed.  807. 

6.  Amount  of  deposit  at  insolvency 
of  bank. — Wingate  v.  Orchard,  21  C. 
C.   A.   315,   75    Fed.   241. 

7.  Distributive  share  in  assets. — 
First  Nat.  Bank  v.  Riggins,  124  N. 
C.  534,  32  _S.  E.  'feOl. 

8.  Receiver  not  creditors. — King  v. 
Armstrong,  50  O.  St.  222,  34  N.  E.  163. 

9.  Kennedy  v.  Gibson  (U.  S.),  S 
Wall.   498,   19   L.   Ed.   476. 

Under  New  York  Code  Civ.  Proc, 
§  449,  excepting  from  the  provision 
that  an   action  must  be   prosecuted   in 

10.  Creditors   not   proper   parties. — 

Kennedy  v.  Gibson  (U.  S.),  8  Wall. 
498,    19    L.    Ed.    476. 
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proper  parties  plaintiff  in  an  action  to  enforce  the  liability  of  stockholders 
tinder  the  National  Bank  Act.  The  claims  of  creditors  may  be  proved  be- 
fore the  comptroller,  or  established  by  suit  against  the  association.  Credit- 
ors must  seek  their  remedy  through  the  comptroller  in  the  mode  prescribed 
by  the  statute;  they  cannot  proceed  directly  in  their  own  names  against  the 
stockholders  or  debtors  of  the  bank.  The  receiver  is  the  statutory  assignee 
of  the  association,  and  is  the  proper  party  to  institute  all  suits ;  they  may  be 
brought  both  at  law  and  in  equity,  in  his  name,  or  in  the  name  of  the  asso- 
ciation for  his  use.  He  represents  both  the  creditors  and  the  association, 
and  when  he  sues  in  his  own  name,  it  is  not  necessary  to  make  either  a  party 
to  the  suit.ii 

Substitution  of  New  Receiver. — In  an  action  by  the  receiver  of  a 
national  bank  to  enforce  the  stockholders'  personal  liability,  the  decree  of 
the  lower  court  dismissing  the  bill  was  not  made  until  after  the  appoint- 
ment of  a  new  receiver  in  the  place  of  the  one  filing  the  bill,  and  the  appeal 
to  the  supreme  court  was  taken  in  the  name  of  the  old  receiver,  the  new  re- 
ceiver not  having  been  substituted  as  plaintiff.  The  new  receiver  became 
surety  in  the  appeal  bond  and  thus  treated  the  decree  as  valid  and  adopted 
the  appeal.  The  motion  of  the  new  receiver  in  the  supreme  court  to  be 
substituted  as  plaintiff  and  appellant  in  place  of  the  old  receiver,  withoui 
prejudice  to  the  proceedings  already  had,  was  granted,  and  the  motion  of 
the  appellees  to  dismiss  the  appeal,  denied,  although  they  and  their  counsel 

the  name  of  the  real  party  in  interest  only   be    enforced    by    his    order.      The 

a  person  expressly  authorized  by  stat-  provision    is    as    much    for   the   benefit 

ute   to   sue,   the   receiver   of  a   national  of  the   stockholders   as   for  the   United 

bank   may   sue   for   assessments   levied  States,   and   it   is   indispensable   to   the 

on   the   stockholders,   being  so   author-  bringing   of   a    suit   against    the    stock- 

ized    by    the    act    of    congress    relating  holder.      In    other   words,    the    liability 

to    national    banks.     Peters   v.    Foster,  dates  from  the  order  of  the  comptrol- 

5G    Hun    607,  10    N.  Y.    S.  389,    18    Civ.  ler."     Rankin  v.  Barton,  199  U.  S.  228, 

Proc.    R.    380,    33    N.    Y.    St.    Rep.    174.  50  L.  Ed.  163,  26  S.  Ct.  29.     See,  also, 

11.     Kennedy   v.    Gibson    (U.    S.),    8  Robinson   v.    Southern   Nat.    Bank,   180 

Wall.   498,     19   L.    Ed.   476;     Rankin   v.  U.  S.  395,  45  L.  Ed.  536,  21  S.  Ct.  383; 

Barton,   199   U.   S.   328,   50   L.    Ed.   163,  Christopher  v.   Norvell,   201  U.   S.   216, 

26   S.   Ct.   39;   Casey  v.   Galli,   94  U.   S.  50   L.   Ed.   733,   36   S.   Ct.  502. 
673,    34    L.    Ed.    168,    307;    Robinson   v.  "The  Act  of  1863  made  no  provision 

Southern  Nat.  Bank,  180  U.  S.  295,  45  for   enforcing  the  personal  liability  of 

L.   Ed.  536,  21   S.  Ct.  383;   Christopher  shareholders,   while    that   of    1864    pro- 

V.  Norvell,  301  U.  S.  216,  50  L.  Ed.  733,  vided  that  it  might  be  done  through  a 

26   S.   Ct.   502.  receiver  appointed  by  the  comptroller, 

"A    national    bank    is    an    instrumen-  and  acting  under  his  direction.     Id.,  § 

tality  of  the  United  States,  its  circulat-  5234."     United   States  v.   Knox,  103  U. 

ing    notes    guaranteed   by     the    United  S.    4?3,   36    E.    Ed.    216.      See    Kennedy 

States,  and  if  the  United  States  should  ?'■    Gibson    (U.  S.),    8  Wall.    498,    19    L. 

te  compelled  to  pay  them  the  United  Ed.  476,  for  provisions  of  §  50  of  the 

States    has    a    paramount    lien    on    the  -^-ct  of  1864. 

assets  of  the  bank  for  reimbursement.  Violation    of    duty    by    receiver. — ''If 

The    administration   of   the   bank's   as-  the  receiver  intends  to  violate,  or  shall 

sets  is,  therefore,  vested  in  the   comp-  violate,    his    duty    in    discharging    the 

troller    of    the    currency    as    an    officer  trust     confided    to    him,     the     remedy 

of  the  United  States.     He  appoints  the  must    be    sought    in    another    proceed- 

receiver  and  directs   his  acts.     The  in-  ing."     Casey  v.   Galli,   94  U.   S.   673,  24 

dividual   liability   of  a   stockholder   can  E.   Ed.   168,   307. 
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first  heard  of  the  new  appointment  from  the  papers  served  on  the  motion  for 
substitution.  12 

§  250  (4aab)  Voluntary  Liquidation. — Creditor. — Under  the  Act 
of  June  30,  1876,  providing  that,  when  any  national  banking  association 
shall  have  gone  into  liquidation  under  the  provisions  of  Rev.  St.,  §  5220, 
the  individual  liability  of  the  shareholders,  provided  for  by  §  5151,  may  be 
enforced  by  any  creditor  by  a  bill  in  equity  in  the  nature  of  a  crecjitor's 
bill  on  behalf  of  himself  and  all  other  creditors,  against  the  shareholders, 
in  any  court  of  the  United  States  having  original  jurisdiction  in  equity, 
for  the  district  in  which  such  association  may, have  been  located,  no  new 
liability  on  the  part  of  the  stockholders  was  created,  nor  did  such  act  pro- 
vide for  enforcing  such  liability  against  stockholders  under  circumstances 
not  permitting  its  enforcement  before  the  act- was  passed. "^^ 

Agent  in  Charge  of  Liquidation. — An  agent  chosen  by  stockholders 
to  take  charge  of  the  business  of  a  national  bank  in  liquidation  can  not, 
after  all  debts  have  been  paid,  enforce  the  individual  liability  of  stock- 
holders, under  Rev.  St.,  §§  5151,  5234,  as  he  has  no  greater  powers  than 
those  conferred  upon  the  receiver.^* 

Trustee  in  Voluntary  Liquidation. — A  trustee  appointed  by  the 
shareholders  of  a  national  bank  which  has  gone  into  voluntary  liquidation 
to  conduct  the  business  of  liquidation  has  no  authority  to  enforce  the 
individual  liability  of  shareholders. ^^ 

Receiver  Subsequently  Appointed  b;y  Comptroller. — When  a 
creditor  of  a  national  bank  has  brought  suit  to  enforce  the  individual,  lia- 
bility of  stockholders  under  the  Act  of  Congress  of  June  30,  1876,  author-, 
izing  such  suit  where  the  bank  had  gone  into  voluntary  liquidation,  a  re- 
ceiver subsequently  appointed  by  the  comptroller  can  not  bring  suit  for  the 
same  purpose  against  a  stockholder  who  has  been  joined  in  the  other.^* 

§  250  (4ab)  Defendants. — All  the  stockholders  need  not  be  made 
codefendants." 

Joinder  of  Stockholders  in  Suit  in  Equity. — The  receiver  of  an  insol- 
vent national  bank  may  maintain  a  suit  in  equity  to  enforce  an  assessment 

12.  Substitution  of  new  receiver. —  tion  only  is  sought,  all  the  stockhold- 
Bowden  v.  Johnson,  107  U.  S.  251,  37  ers  who  can  be  reached  by  the  process 
L.   Ed.   386,  2   S.   Ct.  246.  of  the  court  may  be  joined  in  the  suit. 

13.  Creditor. — Irons  v.  Manufactur-  It  is  no  objection  to  such  a  bill  prop- 
ers' Nat.  Bank,  17  Fed.  308.  erly   filed    against    stockholders   within 

14.  Agent  in  charge  of  liquidation.  the  jurisdiction  of  the  court,  that 
—Church  V.   Ayer,  80   Fed.  543.  stockholders     named    in    the    bill,     and 

15.  Trustee  in  voluntary  liquidation.  averred  in  it  to  be  without  the  juris- 
— Williamson  v.  American  Bank,  109  diction,  are  not  made  co-defendants. 
Fed.  36,  affirmed  in  53  C.  C.  A.  1,  115  Kennedy  v.  Gibson  (U.  S.),  8  Wall. 
Fed.   793.  498,  19   Iv.   Ed.  476. 

16.  Receiver  subsequently  appointed  Joinder  of  stockholders  in  suit  in 
by  comiptroller.— Harvey  v.  Lord,  10  equity.— Decree,  Tillinghast  v.  Bailey, 
Fed.   336.  86  Fed.  46,  affirmed.     Bailey  v.  Tilling- 

17.  Stockholders. — When     contribu-       hast,  40  C.  C.  A.  93,  99  Fed.  801. 
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against  stockholders,  where  such  assessment  is  less  than  the  full  amount 
of  their  liability;  and,  where  the  question  of  law  involved  is  common  as  to 
a  number  of  the  stockholders,  and  rests  upon  substantially  the  same  facts, 
they  may  be  joined  as  defendants. 

Nonresident  Stockholders. — It  is  no  objection  to  a  bill  brought  by  a 
receiver  to  enforce  the  individual  liability  of  stockholders  in  national  bank 
that  some  persons  who  are  shown  by  the  bill  to  be  stockholders,  but  to  be 
resident  without  the  jurisdiction  of  the  court  and  who  can  not,  for  that 
reason,  be  served  with  process,  are  not  made  parties. ^^ 

Executor. — Executors  vested  with  the  title  to  shares  of  stock  in  a  na- 
tional bank  belonging  to  their  testator  should  be  sued  in  their  capacity  as 
executors  by  the  receiver  of  the  bank  seeking  to  enforce  an  assessment  duly 
made  by  the  comptroller  of  the  currency,  and  not  as  trustees,  although  they 
had,  in  fact,  transferred  the  shares  to  therhselves  as  "trustees. "^^ 

§  250  (4b)  Pleading— §  250  (4ba)  Bill,  Petition  or  Complaint— 
§  2  50  (4baa)  Involuntary  Liquidation. — Assessment  by  Comp- 
troller and  Necessity  Therefor. — In  an  action  by  the  receiver  of  a  na- 
tional bank  against  its  stockholders  to  enforce  their  individual  liability  the 
fact  that  the  comptroller  made  an  assessment  and  ordered  the  proceedings 
against  the  stockholders  must  be  distinctly  averred,  and,  if  put  in  issue,  must 
be  proved, 2"  but  it  is  not  necessary  to  allege  that  there  was  a  necessity 
therefor. 


18.  Nonresident  stockholder. — Ken- 
nedy V.  Gibson  (U.  S.),  8  Wall.  498, 
19   L.   Ed.   476. 

19.  Executor. — Earle  v.  Rogers,  105 
Fed.  208. 

A  testator  directed  by  his  will  that 
a  daughter's  share  in  his  estate  should 
remain  in  the  hands  of  his  executors, 
and  be  invested  by  them,  and  the  in- 
come paid  to  the  daughter  during  her 
life,  and  at  her  death  the  part  of  the 
estate  so  "held  in  reserve"  by  the  ex- 
ecutors should  revert  to  the  general 
estate.  The  executors  set  apart  as  a 
portion  of  the  daughter's  share  certain 
shares  of  stock  in  a  national  bank  held 
by  the  testator,  and  caused  the  same 
to  be  transferred  on  the  books  of 
the  bank  to  themselves  as  "trustee." 
Held,  that  the  legal  title  to  such 
shares  devolved  upon  them  as  execu- 
tors, and  they  had  no  power  to  devest 
themselves  of  such  title  by  any  trans- 
fer, and  that  an  action  to  recover  an 
assessment  on  the  stock  was  properly 
brought  against  them  as  executors, 
and  especially  where  the  assessment 
was  not  made  until  after  the  daugh- 
ter's death.  Earle  v.  Rogers,  105  Fed. 
308. 

20.  Allegation     of     assessment     by 


comptroller  or   grant  of  leave  to   sue. 

—Kennedy  v.  Gibson  (U.  S.),  8  Wall. 
498,  19  L.  Ed.  476;  Rankin  v.  Barton, 
199  U.  S.  228,  50  L.  Ed.  163,  26  S.  Ct. 
29;  McDonald  v.  Thompson,  184  U.  S. 
71,  46  L.  Ed.  437,  22  S.  Ct.  297;  Stude- 
baker  v.  Perry,  184  U.  S.  258,  46  L.  Ed. 
528,  22  S.  Ct.  463;  Bowden  v.  Johnson, 
107  U.  S.  251,  27  L.  Ed.  386,  2  S.  Ct. 
246. 

A  bill  filed  under  §  50  of  The  Na- 
tional Bank  Act  of  1864  (13  Stat.  116), 
by  a  receiver  of  a  national  bank,  to 
enforce  the  individual  liability  of  stock- 
holders, which  does  not  aver  any  action 
by  the  comptroller  determining  a  ne- 
cessity for  the  proceeding,  is  bad  upon 
demurrer.  The  receiver  is  the  instru- 
ment of  the  comptroller.  It  is  for  the 
comptroller  to  decide  when  it  is  nec- 
essary to  institute  proceedings  against 
the  stockholders  to  enforce  their  per- 
sonal liability,  and  whether  the  whole 
or  a  part,  and,  if  only  a  part,  how- 
much,  shall  be  collected.  These  ques- 
tions are  referred  to  his  judgment  and 
discretion,  and  his  determination  is 
conclusive.  He  may  make  it  at  such 
time  as  he  may  deem  proper,  and  upon 
such  data  as  shall  be  satisfactory  to 
him.     This  action  on  his  part  is  indis- 
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Bill  or  Complaint  against  Executor. — Where  a  bill  in  a  suit  brought 
hy  the  receiver  of  a  national  bank,  to  charge  the  assets  of  the  estate  of  a 
testator,  in  the  hands  of  the  executor  and  devisees  and  legatees,  with  an 
assessment  on  certain  shares  of  the  capital  stock  of  the  bank,  was  framed 
so  as  to  charge  the  defendant,  with  the  assets  in  his  hands  as  legatee,  with 
the  payment  of  the  assessment  on  the  testator's  stock,  he  could  not  be 
charged  in  the  action  as  owner  of  the  stock.^i 


pensable,  whenever  the  personal  liabil- 
ity of  the  stockholders  is  sought  to  be 
enforced,  and  must  precede  the  insti- 
tution of  suit  by  the  receiver.  The 
fact  must  be  distinctly  averred  in  all 
such  cases,  and,  if  put  in  issue,  must 
be  proved.  Kennedy  v.  Gibson  (U. 
S.),   8   Wall.   498,   19   L.    Ed.   476. 

Upon  a  bill  filed  under  the  50th  sec- 
tion of  the  National  Bank  Act  of  1864 
by  a  receiver,  against  the  stockhold- 
ers, where  the  bank  fails  to  pay  its 
notes,  it  is  indispensable,  that  action 
on  the  part  of  the  comptroller  of  the 
cuirency,  touching  the  personal  liabil- 
ity of  the  stockholders,  precede  the 
institution  of  any  suit  by  the  leceiver, 
and  the  fact  must  be  averred  in  the 
till.  Kennedy  v.  Gibson  (U.  S.),  8 
Wall.  498,  19  L.   Ed.  476. 

Sufficiency  of  allegation. — In  an  ac- 
tion by  the  receiver  of  a  national  bank 
against  a  shareholder  to  recover  an  as- 
sessment ordered  by  the  comptroller, 
an  allegation  in  the  petition  that  on  a 
day  named  "the  comptroller  of  the 
currency,  in  order  to  pay  the  liabili- 
ties of"  the  bank,  "made  an  assess- 
ment upon  all  the  said  shares  of  the 
capital  stock  of  said"  bank  of  100  per 
cent  upon  its  par  value,  "and  ordered 
the  stockholders  to  pay  the  same  on 
or  before"  a  day  named,  is  sufficient 
to  show  that  the  requisite  action  was 
had  by  the  comptroller,  not  only  as  to 
determining  upon  the  necessity  of  an 
assessment,  but  also  as  to  the  enforce- 
ment thereof  by  suit  against  the  delin- 
quent stockholders.  Welles  v.  Stout, 
38   Fed.  67. 

An  allegation  following,  "that  by  vir- 
tue of  the  premises,  and  of  the  stat- 
utes in  such  case  made  and  provided, 
the  defendant  became  and  is  indebted 
to  your  petitioner  in  the  sum  of,"  etc., 
sufficiently  shows  that  defendant  had 
become  indebted  in  the  sum  named, 
and  also  that  such  indebtedness  still 
continued  when  the  petition  was  filed, 
and  is  equivalent  to  an  allegation  of 
nonpayment.  Welles  v.  Stout,  38 
Fed.   67. 

In  an  action  by  the  receiver  of  a 
national  bank  to  enforce  the  individual 


liability  of  a  stockholder,  an  allega- 
tion in  the  complaint  that  on  a  given 
date  the  comptroller,  having  ascer- 
tained and  determined  that  the  as- 
sets, property,  and  credits  of  the  bank 
were  insufficient  to  pay  its  debts  and 
liabilities,  and  as  provided  by  the  act 
of  congress,  made  an  assessment  and 
requisition  on  the  shareholders  of  the 
said  bank  of  a  given  sum  upon  each 
share  held  and  owned  by  them,  re- 
spectively, at  the  time  of  its  default, 
and  directed  the  receiver  to  take  all 
necessary  steps  to  enforce  the  liabil- 
ity, is  sufficient.  Nead  v.  Wall,  70 
Fed.  806,  distinguishing  Kennedy  v. 
Gibson  (U.  S.),  8  Wall.  498,  19  L.  Ed. 
476.  . 

The  contention,  that  no  cause  of  ac- 
tion arises  until  a  demand  has  been 
made,  is  fully  met  by  the  allegation  of 
the  bill  that  on  June  10,  1893,  the  comp- 
troller of  the  currency  made  an  order 
in  which  he  declared  that  he  had  made 
an  assessment  and  requisition  upon 
the  shareholders,  "and  that  he  did 
thereby  make  demand  upon  each  and 
every  share  of  the  capital  stock  of  the 
said  association,"  and  directed  the  re- 
ceiver to  take  proceedings  by  suit  to 
enforce  the  individual  liability  of  the 
shareholders.  McDonald  v.  Thompson, 
184  U.  S.  71,  46  L.  Ed.  437,  22  S.  Ct. 
297,  reaffirmed  in  Smith  v.  Brown,  187 
U.   S.   637,  47  L.   Ed.  344,   23   S.   Ct.   845. 

21.  Married  woman's  capacity  to  be- 
come stockholder. — A  bill  in  equity  by 
a  receiver  of  an  insolvent  national 
bank,  against  a  married  woman  to  en- 
force her  individual  liability  on  stock 
of  the  bank  owned  by  her,  along  with 
her  husband,  out  of  her  separate  prop- 
erty, was  not  defective  in  not  alleging 
that,  at  the  time  she  became  a  stock- 
holder, she  had  the  capacity  to  become 
a  stockholder.  It  alleges  that,  at  the 
time  the  bank  suspended,  she  "was 
the  owner"  of  the  shares.  This  is  an 
allegation  that  she  was  then  the  lawful 
owner  of  those  shares,  and  had  law- 
fully become  such  owner,  with  the  ca- 
pacity to  become  such  owner  at  the 
time  she  became  such  owner.  It  is 
consistent     with    this    allegation,     that 
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Capacity  of  Married  Woman  to  Become  Stockholder. — In  proceed- 
ing against  a  married  woman,  it  need  not  be  expressly  alleged,  in  addition 
to  averring  her  ownership,  that  she  had  the  capacity  to  become  a  stock- 
holder when  she  became  such.^^ 

Averment  of  Capital  Stock  of  Bank. — A  complaint  in  an  action  by 
the  receiver  of  a  national  bank  to  recover  an  assessment  from  -a  stock- 
holder sufficiently  shows  the  capital  stock  of  the  bank,  although  not  di- 
rectly alleged,  where  it  alleges  that  there  were  500  shares,  of  the  par  value 
of  $100  each,  and  that  the  assessment  was  made  ratably,  at  $100  per 
share,  and  amounted  to  $50,000.^3 

§  2  50  (4bab)  Voluntary  Liquidation. — A  bill  in  equity  to  enforce 
the  liability  of  stockholders  in  a  national  bank  upon  its  insolvency  where 
it  goes  into  voluntary  liquidation  is  not  multifarious  because  it  combines 
the  subjects  of  applying  the  assets  of  the  bank  and  enforcing  the  liability 
of  a  stockholder.24 

Averment  That  Bill  for  Benefit  of  All  Creditors. — The  bill  contem- 
plated by  the  second  section  of  the  act  of  June  30,  1876,  to  enforce  the  in- 
dividual liability  of  stockholders  in  a  national  banking  association  that  has 
gone  into  liquidation,  need  not  purport  expressly  on  its  face  to  be  filed  by 
the  complainant  on  behalf  of  himself  and  all  other  creditors,  for  the  law 
would  give  it  that  effect,  and  the  court  would  so  treat  it;^^  but  if  this  was 


she  may  have  owned  the  shares  be- 
fore she  married,  or  that,  when  she 
became  such  owner,  if  she  was  then 
married,  slie  had  the  right  to  become 
such  owner,  by  virtue  of  the  laws  of 
the  state,  where  the  bank  was  located, 
in  connection  with  the  provisions  of 
the  statutes  of  the  United  States  in 
regard  to  national  banks.  Bundy  v. 
Cocke,  128  U.  S.  185,  33  L.  Ed.  396, 
9   S.    Ct.   342. 

22.  Averment  of  capital  stock  of 
bank. — McClaine  v.  Rankin,  56  C.  C. 
A.  160,  119  Fed.  110,  reversed  in  197 
U.   S.   154,   49   L.    Ed.    702,   25    S.    Ct.   410. 

23.  In  an  action  by  the  receiver  of 
a  national  bank  against  its  stockhold- 
ers to  collect  an  assessment  made  by 
the  comptroller  of  the  currency  the 
complaint  need  only  allege  that  the 
comptroller  determined  that  the  assess- 
ment was  necessary  and  levied  it, 
since  such  an  assessment  is  conclusive 
as  against  the  stockholders.  Young  v. 
Wempe,   46    Fed.   354. 

Allegation  of  necessity  for  act  of 
comptroller.' — The  complaint,  in  an 
action  by  the  receiver  of  an  insolvent 
national  bank  to  enforce  an  assess- 
ment on  the  shareholders,  made  by 
the  comptroller  of  the  treasury,  need 
not    aver    that    there    was    a    necessity 
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therefor,  or  that  the  comptroller  de- 
termined that  there  was  such  neces- 
sity, though  the  law  provides  that  the 
comptroller  may  enforce  the  individual 
liability  of  the  stockholders,  if  nec- 
essary to  pay  the  debts  of  the  bank. 
It  is  enough  that  the  complaint  al- 
leges that  the  comptroller  made  the 
assessment  and  directed  its  enforce- 
ment. O'Connor  v.  Witherby,  111 
Cal.    523,    44    Pac.    227. 

Bill  or  complaint  against  executor. 
— Witters  v.  Sowles,  33  Fed.  130,  24 
Blatchf.    550. 

24.  Multifariousness. — "The  bill  is 
not  multifarious.  'The  two  subjects  of 
applying  the  assets  of  the  bank  and 
enforcing  the  liability  of  a  stock- 
holder, however  otherwise  distinct,  are 
by  the  statute  made  connected  parts 
of  the  whole  series  of  transactions 
which  constitute  the  liquidation  of  the 
affairs  of  the  bank.'  Richmond  v. 
Irons,  121  U.  S.  27,  30  L.  Ed.  864,  7 
S.  Ct.  788."  Wyman  v.  Wallace,  201 
U.   S.   330,   50   L.    Ed.   738,    36   S.   Ct.  495. 

25.  Averment  that  bill  for  benefit 
of  all  creditors. — Irons  v.  Manufac- 
turers'   Nat.    Bank,    17    Fed.    308. 

A  bill  filed  under  the  United  States 
statute  of  June  30,  1876,  by  a  creditor 
of  a   national   bank   against   stockhold- 
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necessary,   the   bill  might  be   amended   in  that   respect  by   leave  of   the 
court. ^^* 

Amended  Bill. — An  amended  bill  may  be  filed  in  a  suit  in  the  nature  of  a 
creditors'  suit,  brought  to  obtain  a  judicial  administration  of  the  affairs  of  a 
national  bank  which  has  voluntarily  gone  into  liquidation,  where  not  a 
departure  from  the  case  stated  in  the  original  bill  and  sufficiently  germane 
thereto  not  to  be  multifarious  or  foreign  to  its  general  purposes. ^^ 


ers  of  such  bank  to  enforce  their  in- 
dividual liability,  is  for  the  benefit  of 
all  creditors  of  the  bank,  although  it 
does  not  contain  an  averment  of  that 
fact.  Irons  v.  Manufacturers'  Nat. 
Bank,   27   Fed.   591. 

25a.  Amendment. — Irons  v.  Manu- 
facturers' Nat.  Bank,  17  Fed.  308. 

86.  Amended  bill. — A  bill  was  filed 
by  a  judgment  creditor  against  a  na- 
tional bank,  alleging  the  recovery  of 
a  judgment  and  execution  thereon  un- 
satisfied; that  the  bank  had  suspended 
and  gone  into  voluntary  liquidation 
under  the  charge  of  its  president;  that 
such  president  had  converted  its  as- 
sets to  his  own  use  and  that  of  others, 
in  violation  of  his  trust  and  in  fraud 
of  creditors,  to  create  preferences,  and 
was  otherwise  dissipating  and  squan- 
dering them;  that  the  capital  stock 
amounted  to  a  stated  sum  and  was 
owned  by  named  stockholdei;s  in  speci- 
fied amounts;  it  prayed  for  a  full  dis- 
covery of  all  the  transactions  of  the 
president  in  reference  to  the  affairs 
of  the  bank  since  its  suspension,  and 
all  the  assets  of  the  bank  since  he 
had  been  in  possession  and  control, 
and  what  disposition  had  been  made 
thereof;  and  that  all  sales  and  con- 
veyances made  by  the  bank  or  the 
president  be  set  aside  as  fraudulent, 
and  all  its  property  in  its  possession 
or  the  president's  be  delivered  up  to 
the  court  and  applied  to  complainant's 
judgment  so  far  as  necessary;  for  an 
injunction  against  any  further  trans- 
fers of  the  assets;  for  the  appointment 
of  a  receiver  with  the  general  powers 
of  receivers  in  like  cases;  and, for  gen- 
eral relief.  It  was  held  that  the  bill 
was  not  strictly  and  technically  a  cred- 
itor's bill  merely  for  the  purpose  of 
subjecting  equitable  assets  to  the  pay- 
ment of  complainant's  judgment,  al- 
though that  was  a  part  of  its  purpose, 
but  it's  main  purpose  was  to  obtain 
a  judicial  administration  of  the  affairs 
of  the  bank  on  the  ground  that  its 
capital  stock  and  property  was  a  trust 
fund  for  its  creditors,  it  being  inso  - 
vent  and  in  liquidation,  and  that  under 
the    management    of    its    officers    and 


directors  this  trust  was  being  violated 
and  perverted.  Richmond  v.  Irons,  121 
U,    S.   27,   30    L.    Ed.    864,    7    S.   Ct.    788. 

An  amended  bill  was  filed,  after  the 
resources  of  the  bank  discovered  and 
delivered  to  the  receiver  had  been  ex- 
hausted, which  set  out  the  names  of 
all  the  stockholders  with  their  hold- 
ings, charging  that  certain  of  them 
combined  with  the  president  to  com- 
mit a  fraud  upon  the  creditors  of  the 
bank  by  surrendering  and  transferring 
their  shares  of  stock  in  exchange  for 
a  portion  of  the  assets  applicable  to 
debts,  and  praying  as  part  of  the  relief 
that  these  transactions  be  inquired  into 
and  set  aside,  the  assets  so  received 
be  delivered  up  and  applied  to  debts, 
and  account  be  taken  of  all  the  indebt- 
edness of  the  bank  and  the  amounts 
due  from  each  of  the  defendants  to 
the  creditors  under  their  statutory  in- 
dividual liability.  This  amended  bill, 
although  in  some  respects  a  departure 
from  the  case  stated  in  the  original 
bill,  was  held  sufficiently  germane  to 
the  original  bill  not  to  be  multifarious, 
or  inappropriate  or  foreign  to  its  gen- 
eral purposes,  and  that  the  various 
matters  of  the  amended  and  original 
bills  were  connected  together  in  suc'i 
way  as  fairly  to  bring  the  question 
of  granting  leave  to  file  the  amended 
bill  within  the  discretion  of  the  court 
below.  Richmond  v.  Irons,  121  U.  S. 
27,   30   L.   Ed.   864,   7   S.   Ct.   788. 

The  amendment  made  at  the  hearing, 
whereby  the  amended  bill  was  changed 
so  as  to  state  that  it  was  filed  by  the 
complainant  on  behalf  of  himself  and 
all  other  creditors,  was  purely  formal 
and  properly  permitted  for  the  pur- 
pose of  making  the  bill  explicitly  to 
conform  to  all  that  had  taken  place 
previously  in  the  progress  of  the  cause. 
Richmond  v.  Irons,  121  U.  S.  27,  30  L. 
Ed.   864,   7   S.    Ct.   788. 

The  action  of  the  circuit  court  in 
permitting  these  amendments  is  justi- 
fied by  the  rules  on  that  subject  as 
stated  by  this  court  in  the  case  of 
Neale  v.  Neales  (U.  S.),  9  Wall.  1,  19 
L.  Ed.  590;  in  Tremolo  Patent  (U. 
S.),    23   Wall.    518,    23    E.    Ed.    97;    and 
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§  250  (4bb)  Answer. — An  answer  seeking  to  rescind  a  subscription 
to  stock  of  an  insolvent  national  bank,  on  the  ground  that  it  was  obtained 
by  fraud,  must  show  that  the  creditors  for  whose  benefit  the  assessment 
sought  to  be  enforced  was  levied  did  not  become  such  during  the  time  de- 
fendant held  such  stock,  and  allege  facts  showing  that  defendant  has  not 
been  guilty  of  laches,^''  but  has  used  diligence  to  discover  the  fraud. ^^ 

§  250  (5)  Evidence. — The  presumption  of  liability  for  an  assessment 
on  shares  of  stock  in  an  insolvent  national  bank,  arising  from  the  presence 
of  a  person's  name  on  the  stock  register,  is  rebutted  by  evidence  that  a 
bona  fide  sale  of  the  stock  had  been  made,  and  that  the  vendor  had  per- 
formed every  duty  which  the  law  imposed  in  order  to  secure  the  transfer 
on  the  registry  of  the  bank.^^ 

Bona  Fides  of  Transferror. — In  a  suit  by  the  receiver  of  a  national 
bank  to  charge  a  former  stockholder,  evidence  that  her  husband  knew  the 
failing  condition  of  the  bank,  and  of  statements  by  her  that  she  always  con- 
sulted him  in  business  matters,  is  insufficient  to  prove  that  she  transferred 
her  stock  for  the  fraudulent  purpose  of  escaping  liability  thereon,  as 
against  her  positive  testimony  that  she  made  the  transfer  in  good  faith  as 
an  advancement  to  her  daughter,  and  without  knowledge  or  notice  that  the 
bank  was  embarrassed.^" 

Solvency  of  Transferee. — One  who  relies  upon  a  sale  of  shares  of 
stock  in  a  national  bank,  made  with  knowledge  of  its  insolvency,  to  escape 
his  liability  as  a  shareholder  under  Rev.  St.,  U.  S.,  §  5151  [U.  S.  Comp.  St. 
1901,  p.  3465],  for  the  debts  of  the  bank,  has  the  burden  of  proving  that 
the  vendee  was  financially  responsible  to  the  extent  of  the  assessment.^i 

Estoppel  of  Pledgee  to  Deny  Ownership. — In  an  action  by  the  receiver 

Hardin   v.   Boyd,   113   U.   S.   756,   28   L.  against    a    stockholder    to    enforce    an 
Ed.    1141,    5    S.    Ct.    771;    Richmond   v.  assessment    was    commenced    Novem- 
Irons,   121   U.    S.   27,   30    L.   Ed.   864,    7  ber    9,    1897.      Defendant's    answer    set 
S.   Ct.  788.                                                _  up  in  detail  the  fraud  by  which  he  had 
A    judgment    creditor    of    a    national  been  induced  to  subscribe  and  pay  for 
bank   filed   a   creditors'   bill   to   enforce  the    stock,    alleged    that    he    had    ever 
payment     of    his    judgment,     and    the  since  been  a  resident  of  a  distant  state, 
court    appointed    a    receiver.      Pending  and  that,  until  a  short  time  before  the 
the     proceedings,     congress,     by     Act  filing  of  the  complaint,  he  had  no  op- 
June    30,    1876,    amending   the    national  portunity     of    discovering     the    fraud, 
banking  law,   provided  that   stockhold-  Held,    that    diligence    was    not    shown, 
ers'    individual    liability    could    be    en-  Wallace   v.   Bacon,    86    Fed.    553. 
forced    by    any    creditor    by    a    bfll    in  gg.     Evidence.— Judgment,    46    C.    C. 
equity    m    the    nature    of    a    creditors  a.  498,   107   Fed.  639,   60   L.   R.  A.   366, 
bill.      Held,    that    complainant    in    the  affirmed.     Earle   v.   Carson,    188   U.    S. 
pending    suit    could,    after    passage    of  42,   47   l.   gd.   373,   23   S.   Ct.   254. 
the  act,  amend  his  bill  so  as  to  make  „„    t}„„„  cj_      £  ,.,       r              01 
a    case     for    the    enforcement     of    the  J%,^?^\^^f°^T^t"-~^^ 
stockholders'  individual  liability.     Har-  ^'-    Holloway,   81   Fed.   432. 
vey  V.  Lord,   10   Fed.   236.  31.    Solvency   of   transferee.— Decree 

27.  Answer.— Wallace  v.  Bacon,  86  67  C,  C  A.  408,  134  Fed.  528,  reversed. 
Ped    553_  McDonald  v.  Dewey,  202  U.  S.  510,  50 

28.  Diligence    to    discover    fraud. —  L-  Ed.  1128,  26  S.  Ct.  731. 

Wallace   v.   Bacon,   86    Fed.   553.  Burden  of  proof  on  transferrer. — Mc- 

A  national  bank  went  into  liquida-  Donald  v.  Dewey,  202  U.  S.  510,  50 
tion    November    30,    1896.      An    action       L.    Ed.   1128,   26   S.   Ct.   731. 
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of  a  national  bank  to  recover  an  assessment  from  the  defendant  as  a  stock- 
holder, where  it  is  admitted  to  prove  that  defendant  is  in  fact  merely  a 
pledgee  of  the  stock,  the  burden  rests  upon  the  plaintiff  to  showr  that  de- 
fendant, by  reason  of  having  knowingly  permitted  the  stock  to  stand  in  his 
name  is  owner  upon  the  books  of  the  bank,  is  estopped  to  deny  such  owner- 
ship as  against  its  creditors.^^  Where  the  right  of  the  receiver  to  recover 
from  a  pledgee  of  national  bank  stock  rests  upon  the  theory  that  the  acts  of 
the  pledgee  amount  to  a  conversion  thereof  the  burden  is  on  the  receiver 
to  negative  the  consent  of  the  pledgor.^s 

Direction  of  Comptroller  to  Sue. — The  fact  that  the  comptroller  of 
the  currency  has  ordered  proceedings  against  the  stockholders  of  an  in- 
solvent national  bank  to  enforce  their  individual  liability  must  not  only  be 
averred  but  if  put  in  issue  must  be  proved.  A  letter  addressed  to  the  re- 
ceiver of  a  national  bank,  and  signed  by  the  comptroller  of  the  currency, 
directing  the  receiver  to  institute  legal  proceedings  to  enforce,  against  every 
stockholder  of  the  bank  owning  stock  at  the  time  the  bank  suspended,  his 
or  her  personal  liability,  as  such  stockholder,  under  the  statute,  is  suffi- 
cient evidence  that  the  comptroller  decided,  before  the  suit  was  brought, 
that  it  was  necessary  to  enforce  the  personal  liability  of  the  stockholders.^* 

Notice  of  Demand. — The  testimony  of  a  witness  that  in  his  capacity 
as  receiver  of  a  national  bank  he  made  personal  demand  upon  a  stock- 
holder for  the  payment  of  an  assessment,  and  that  the  stockholder  admitted 
having  received  notice  thereof,  where  uncontradicted,  sufficiently  shows  no- 
tice and  demand  to  support  an  action  to  recover  the  assessment. ^^ 

Number  of  Shares  Belonging  to  Stockholder. — In  a  proceeding  to 
enforce  the  individual  liability  of  the  shareholders  of  an  insolvent  national 

32.  Estoppel  of  pledgee  to  deny  plaintiff  to  prove  that  the  exchange 
ownership. — Tourtelot  v.  Stolteben,  3  01  was  made  without  the  consent  of  the 
Fed.   362.  pledgor.     Wilson   v.    Merchants'   Loan, 

33.  Proof  that  act  of  pledgee  a  etc.,  Co.,  39  C.  C.  A.  231,  98  Fed.  688, 
conversion. — Defendant  held  shares  of  affirmed  in  183  U.  S.  121,  46  L.  Ed.  113, 
stock     in    a    national     bank    as     collat-  22   S.    Ct.   55. 

eral  security.  The  bank  was  subse-  34.  Direction  of  comptroller  to  sue. 
quently  consohdated  with  another  na-  _Bowden  -.■,  Johnson,  107  U.  S.  251, 
tional  bank,  and  stock  of  the  latter  07  L.  Ed  386  2  S  Ct  246 
was  issued  in  lieu  of  the  stock  of  the  '  a  1  .^  '  /  ,  '  '  ,  ',,  r  ^i 
former.  Defendant  surrendered  the  ^  ^«"^''  °^^  ^^^  comptroller  of  the 
shares  it  held,  and  caused  stock  'in  currency  to  the  receiver  of  a  national 
the  consolidated  bank  to  be  issued  in  ^^""^^  directing  the  receiver  to  msti- 
lieu  thereof  in  the  name  of  an  em-  ^ute  legal  proceedings  to  enforce  the 
ployee,  but  continued  to  hold  the  same  Personal  liability  of  stockholders,  is 
as  security  for  the  original  debt.  Held,  "°.t  evidence  m  such  a  suit  by  the  re- 
in an  action  by  the  receiver  of  the  '""Y"',  *^^*  *^^  ^^^^^,  ?*  ^^"^  ^^""^  ^''' 
consolidated  bank  to  recover  an  as-  "^'^  1°°  P^""  5*="'  °L'''  ,-'^f*''  'i?  ^^ 
sessment  from  defendant,  in  which  he  \°  ""^""^l^  ^  stockholder  liable.  Bow- 
alleged  that  defendant  had  purchased  ^en  v.  Morns,  Fed.  Cas.  No.  1,<15,  1 
and    become    the    owner    of   the    stock,  -t^ugnes  3(8. 

on   the   theory   that   its   having   caused  35-    Notice  of  demand.— McClame  v. 

the     substituted    stock     to    be     issued  Rankin,  56  C.  C.  A.  160,  119  Fed.  110, 

amounted  to   a   conversion   of  the   col-  reversed   in    197    U.    S.    154,   49    L.    Ed. 

lateral,  that  'the  burden  rested  on  the  '02,   25   S.   Ct.  410. 
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bank,  where  defendants  have  answered,  admitting  that  they  were  such 
shareholders,  but  not  admitting  the  number  of  shares  held  by  them,  respec- 
tively, the  stock  ledger,  the  stubs  of  the  stock  certificates,  and  the  dividend 
sheets,  all  showing  the  number  of  shares  standing  in  their  names,  and  on 
which  they  respectively  drew  the  last  dividends,  are  prima  facie  proof  of 
the  number  of  shares  so  held,  and,  unless  rebutted,  sufiEcient.^^ 

Deduction  of  Capital  Stock. — In  an  action  by  the  receiver  of  an  insol- 
vent bank  against  the  executrix  of  a  deceased  shareholder  to  recover  assess- 
ment on  the  stock,  the  certificate  of  the  comptroller  of  the  currency,  issued  to 
a  national  bank,  approving  a  reduction  of  its  capital  stock,  is  in  itself  proof  of 
such   reduction. 3''' 

Assignment  by  Receiver. — Where,  in  an  action  by  an  assignee  of  a 
national  bank  receiver  to  enforce  the  personal  liability  of  a  stockholder, 
it  appears  that  the  claim  was  sold  and  transferred  by  the  receiver  to  plain- 
tiff, and  that  plaintiff  is  the  owner  thereof,  it  will  be  presumed  that  what- 
ever formal  steps  were  necessary  to  make  such  transfer  valid  were  taken, 
including  any  step  required  by  Rev.  St.  U.  S.,  §  5234,  providing  that  a 
national  bank  receiver,  upon  order  of  the  court,  may  sell  or  compound  all  bad 
or  doubtful  debts,  and,  on  like  order,  may  sell  the  personal  property  of  such 
association  on  such  terms  as  the  court  may  direct.^® 

§  250  (6)  Trial  and  Judgment— §  2  50  (6a)  State  Laws  as  Rules 
of  Decision  in  Federal  Courts. — See  ante,  "Right  of  Receiver  to  Sue,"  § 
250   (Ibab). 

§  2  50  (6b)  Judgment— §  250  (6ba)  Validity,  Form  and  Suffi- 
ciency.— No  decree  should  be  made  discharging  from  liability  stockholders 
who  are  not  parties  and  whose  liability  is  not  in  issue.^^ 

§  250  (6bb)  Operation  and  Effect.— Not  a  "Bad  or  Doubtful 
Debt." — A  judgment  recovered  by  the  receiver  of  an  insolvent  national 
bank  against  a  stockholder  on  an  assessment  made  by  the  comptroller,  al- 
though uncollectible,  is  not  a  "bad  or  doubtful  debt"  which  a  court  may 
authorize  the  receiver  to  compound,  under  Rev.  St.,  §  5234.^'' 

36.  Number  of  shares  belonging  to  visions  of  its  charter.  The  stockhold- 
stockholder. — Irons  v.  Manufacturers'  ers  were  not  made  parties,  nor  served 
Nat.  Bank,  17  Fed.  308.  with  process;  nor  was  any  motion,  pe- 

37.  Reduction  of  capital  stock. — ■  tition,  or  prayer,  filed  to  subject  them 
Brown  v.   Ellis,  103  Fed.  834.  to  liability.     Held,  that  so  much  of  the 

38.  Assignment  by  receiver. — Wal-  final  decree  as  discharged  them  from 
dron  V.  Ailing,  73  App.  Div.  86,  76  N.  all  liability  for  and  on  account  of  any 
Y.    S.    250.  debt    or   demand    against   them   or   the 

39.  Validity,  form  and  sufficiency. —  bank  was  erroneous,  as  their  liability 
The  holder  of  the  notes  of  an  insol-  was  not  put  in  issue.  It  can  not  stand 
vent  bank,  the  stockholders  whereof  are  in  the  way  of  proceeding  against  the 
liable  for  so  much  of  the  just  claims  stockholders  and  should  be  set  aside, 
of  creditors  as  remain  unpaid  after  the  Terry  v.  Commercial  Bank,  92  U.  S. 
assets  of  the  bank  shall  be   exhausted,  454,  23  L.  Ed.  620. 

filed   a   bill   in   equity   to   wind   up   the  40.    Not  a  "bad  or  doubtful  debt." — 

affairs  of  the  institution  under  the  pro-      In  re  Earle,  96  Fed,  678. 
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Judgment  against  Guardian. — A  judgment  in  favor  of  the  receiver  of 
an  insolvent  national  bank  against  a  guardian  for  the  amount  of  an  assess- 
ment upon  shareholders  to  pay  debts,  upon  which  execution  was  directed 
to  issue,  to  be  levied  of  the  estate  of  the  wards,  was  not  a  personal  judg- 
ment against  the  wards,  and  can  not  be  enforced  against  an  estate  sub- 
sequently inherited  by  them,  and  which  never  came  to  the  hands  of  the 
guardian.*! 

Effect  on  Right  to  Sue  on  Successive  Assessment. — A  judgment 
in  favor  of  the  receiver  of  an  insolvent  national  bank  for  the  recovery  of 
an  assessment  made  by  the  comptroller  on  a  shareholder  does  not  preclude 
him  from  maintaining  a  second  action  against  the  same  shareholder  for 
another  assessment  which  had  not  been  made  when  the  first  action  was 
commenced;  for  the  contract  of  a  shareholder  of  a  national  bank  with  the 
bank  and  its  creditors  as  to  its  debts  is  that,  to  an  amount  not  exceeding 
the  par  value  of  his  shares  of  stock  and  not  exceeding  his  equal  and  rat- 
able proportion,  he  shall  pay,  in  such  amounts  as  the  comptroller  of  the 
currency  shall  demand,  the  debts  of  the  bank.*^ 

§  250  (7)  Liability  for  Costs. — In  proceedings  against  the  stock- 
holders of  a  national  bank  that  has  gone  into  liquidation,  to  ascertain  and 
recover  assessments  for  the  indebtedness,  the  stockholders  are  liable  for 
cost  as  if  they  were  co-defendants  in  any  ordinary  action.*^ 

§  251.  Election  or  Appointment  of  Officers. — A  national  banking 
association  has  power  to  elect  or  appoint  directors,  and  by  its  board  of  di- 

41.    Judgment     against     guardian. —  holder    does    not    preclude    him     from 

Clark  V.   Ogilvie,   111   Ky.   181,   23   Ky.  maintaining  a  second  action  against  the 

L.  Rep.  552,  63  S.  W.  439.  same    shareholder   for   another   assess- 

42_.     Effect  on  right  to  sue  on  sue-  ment  which  had  not  been  made  when 

cessive  assessment. — Deweese  v.  Smith,  the      first      action      was      commenced. 

45  C.  C.  A.  408,  106  Fed.  438,  66  L.  R.  Deweese  v.  Smith,  45  C.  C.  A.  408,  106 

A.  971.                                    •  Fed.   438,   66   L.   R.  A.   971. 

Under  Rev.  St.,  §  5151  [U.  S.  Comp.  The  purpose  of  the  provisions  of 
St.  1901,  p.  3465],  providing  that  the  the  national  banking  law  relating  to 
shareholders  of  every  national  banking  liability  of  stockholders  is  that,  in 
association  shall  be  held  individually  case  of  the  insolvency  of  the  bank,  its 
responsible  equally  and  ratably  for  all  shareholders  shall  be  liable  for  its 
contracts  and  debts  of  the  association,  debts  to  the  extent  of  the  amount  of 
to  the  extent  of  the  amount  of  their  their  stock,  and  the  law  is  to  be  con- 
stock  therein  at  the  par  value  thereof,  strued  in  view  of  such  purpose.  The 
in  addition  to  the  amount  invested  in  comptroller  has  power  to  order  succes- 
such  shares,  the  contract  of  a  share-  sive  assessments,  in  the  aggregate 
holder  of  a  national  bank  with  the  within  the  limit  of  the  stockholders' 
bank  and  its  creditors  as  to  its  debts  full  liability;  and  this  power  cannot  be 
is  that,  to  an  amount  not  exceeding  affected,  and  the  purpose  of  the  law 
the  par  value  of  his  shares  of  stock  defeated,  by  the  fact  that  a  receiver,  in 
and  not  exceeding  his  equal  and  ratable  enforcing  a  first  assessment,  has  sued 
proportion,  he  shall  pay,  in  such  at  law  rather  than  in  equity,  and  has 
amounts  as  the  comptroller  of  cur-  recovered  a  judgment  which  has  been 
rency  shall  demand,  the  debts  of  the  satisfied.  Studebaker  v.  Perry,  43  C. 
bank;  and  hence  a  judgment  in  favor  C.  A.  69,  102  Fed.  947,  affirmed  in  184 
of  the  receiver  of  an  insolvent  national  U.  S.  258,  46  L.  Ed.  528,  22  S.  Ct.  463. 
bank  for  the  recovery  of  an  assessment  43.  Liability  for  costs. — Irons  v. 
made  by  the   comptroller  on  a   share-  Manufacturers'  Nat.  Bank,  36  Fed.  843. 
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rectors  to  appoint  a  president,  vice-president,  cashier,  and  oiSlef  *c3ffiicers,  de- 
fine their  duties,  require  bonds  of  them  and  fix  the  penalty  thereof,  dismiss 
such  officers  or  any  of  them  at  pleasure,  and  appoint  others  to  fill  their 
places.**  The  affairs  of  each  association  shall  be  managed  by  not  less 
than  five  directors,  who  shall  be  elected  by  the  shareholders  at  a  meeting  to 
be  held  at  any  time  before  the  association  is  authorized  by  the  comptroller 
of  the  currency  to  commence  the  business  of  banking;  and  afterwards  at 
meetings  to  be  held  on  such  day  in  January  of  each  year  as  is  specified 
therefor  in  the  articles  of  association.*^  Any  vacancy  in  the  board  of 
directors  is  to  be  filled  by  an  appointment  by  the  remaining  directors  and 
any  director  so  appoifited  holds  his  place  until  the  next  election.*^ 

Right  to  Vote  for  Director. — The  past  due  and  unpaid  liability  of  a 
shareholder,  which  disqualifies  him  from  voting  at  an  election  of  directors 
of  a  national  bank,  is  limited  to  his  liability  for  unpaid  subscriptions  to 
stock.*'^  After  the  expiration  of  the  term  of  its  charter,  the  stock  of  a  na- 
tional banking  association  is  not  transferable,  so  as  to  give  the  transferee 
the  right  to  share  in  the  election  of  directors.*^ 

Trial  of  Right  to  Office. — An  information  in  the  nature  of  a  quo  war- 
ranto will  not  lie  in  a  state  court  to  try  the  right  to  the  office  of  director 
in  a  bank  organized  under  the  National  Currency  Act.*® 

Term  of  Office. — Subject  to  the  free  exercise  by  its  board  of  directors 
of  its  power  to  remove  him  at  its  pleasure,  a  national  bank  may  fix  the  term 
of  office  of  its  president  or  other  officer,  though  during  that  term  he  is 
subject  to  recall.**^  Directors  of  national  banks  hold  offices  for  one 
year  and  until  their  successors  are  elected  and  qualified. s"     The  office  of 

44.  Election  of  officers.— Rev.  Stats.,  49.    Trial    of    right     to     office.— The 

§  5136,  5  Fed.  Stats.,  83.  amended  currency  Act  of  1864,  §  57, 
Even  if  provisions  of  articles  of  as-  providing  that  suits  against  national 
sociation  and  by-laws  of  the  board  of  banks  may  be  instituted  in  both  the 
directors  of  a  national  bank,  restrict-  federal  and  state  courts,  does  not  con- 
ing the  power  of  removal  of  the  presi-  fer  upon  the  state  courts  jurisdiction 
dent  to  a  two-thirds'  vote,  was  void  un-  to  try  the  right  to  the  office  of  director 
der  Rev.  St.,  §  5136  (U.  S.  Comp.  St.  in  a  national  bank  on  an  information  in 
1901,  p.  3455),  other  terms  of  the  pro-  the  nature  of  a  quo  warranto.  State 
vision  that  the  board  should  elect  one  v.  Curtis,  35  Conn.  374,  95  Am.  Dec. 
of   its   members   president   who   should  363. 

hold  office  for  the  term   for  which   he  49a.  Rev.   St.,  §  5136;   Rankin  v.  Ty- 

was    elected     a     director     were     valid.  g^^d    198   Fed    795 

Rankin  z,.  Tygard    198  Fed.  795  g^'    r^^^^  „f  ^^^^  ^f  director.-Rev. 

As  to  officers  of  banks  generally,  see  5^^^^     g               B^j         ^^  Spaulding,  141 

ante.     Election  or  Appomtment,  Quali-  ^    g    ^3      35  ^    ^l           ^^  g    ^^    g^^^ 

fication,  and  Tenure      §  51.  affirming  30   Fed.  298. 

45.  Rev.  Stats.,  §  5146,  5  Fed.  Stats.,  ,    ,.                      .        ,        ^,, 

104-    United    States   v.   Britton,   108   U.  ,    A  director  appomted  to  fill  a  vacancy 

S    193    27  L    Ed.  703.  3  S.  Ct.  535.  hoWs  office  until  the  election  and  quali- 

46.  Briggs  V.  Spaulding,  141  U.  S.  132,  fication  of  his  successor.  Rev,  St.,  § 
35  L.  Ed.  663,  11  S.  Ct.  934.  5148.     See  Briggs  v.  Spauldmg,  141  U. 

47.  Right  to  vote.— Rev.   St.,   §   5144;  S.  133,  35  L.  Ed.  663,  11  S.  Ct.  934. 
United  States  v.  Barry,  36  Fed.  346.  ^    As  to  right  to  resign,  see  post,  "Res- 

48     Richards    v.    Attleborough    Nat.  ignation     and     Removal    of    Officers," 

Bank,   148   Mass.   187,   19   N.    E.   353,   1  §  351(^). 
L.  R.  A.  781. 
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cashier  of  a  national  bank  is  not  an  annual  office,  but  the  term  of  the  in- 
cumbent continues  until  he  resigns  or  until  he  is  removed  or  a  successor 
is  appointed  by  the  board  of  directors  of  the  bank.  He  holds  office  sub- 
ject to .  the  pleasure  of  the  board  of  directors.  The  directors  can  not 
bind  themselves  to  a  fixed  term  by  a  by-law.'^  But  they  may  employ 
a  solicitor  of  business  for  a  year.^^ 

§  251-^.  Qualifications  of  Officers. — Every  director  is  obliged  to  own 
in  his  own  right  at  least  ten  shares  of  the  capital  stock,  and  if  he  ceases  to 
own  the  required  number  of  shares  or  become  in  any  other  manner  dis- 
qualified, he  thereby  vacates  his  place. ^^  After  the  expiration  of  its  char- 
ter, the  stock  of  a  national  bank  is  not  transferable  so  as  to  make  the  trans- 
feree a  stockholder  and  eligible  as  a  director.'*  A  national  bank  director 
must  be  a  citizen  of  the  United  States,  and  three- fourths  of  the  board  must 
reside  in  the  state  or  territory  or  district,  and  have  resided  there  for  a 
year.55  The  fact  that  a  director  of  a  national  bank,  whose  presence  was 
necessary  to  constitute  a  quorum  at  a  meeting  where,  by  the  action  of  the 
directors,  in  which  he  participated,  a  contract  by  the  bank  to  assume  and 


51.  Term     of     office     of     cashier.^ 

Since  the  National  Bank  Act  expressly 
provides  that  the  cashier  of  a  national 
bank  shall  hold  his  ofBce  subject  to 
the  pleasure  of  the  board  of  directors, 
a  by-law  providing  that  a  cashier  shall 
hold  his  office  for  one  year,  and  shall 
be  elected  annually,  is  nugatory,  as  is 
a  reappointment  in  accordance  vvrith 
such  by-law  at  the  beginning  of  each 
year.  Westervelt  v.  Mohrenstecher,  33 
C.  C.  A.  93,  76  Fed.  118,  34  L.  R.  A. 

477. 

52.  Term    of    office    of    solicitor. — A 

"solicitor  of  business"  is  not  within  the 
clause  "and  other  officers,"  in  Rev.  St. 
U.  S.,  §5136  (U.  S.  Comp.  St.  1901,  p. 
3455),  giving  a  national  bank  power  to 
appoint  a  president,  vice  president, 
cashier,  and  other  officers,  and  dismiss 
such  officers  at  pleasure;  but  under 
subdivisions  3  and  7  of  said  section;  em- 
powering such  a  bank  to  make  con- 
tracts and  to  exercise,  by  duly  author- 
ized officers  or  agents,  all  such  inci- 
dental powers  as  shall  be  necessary  to 
carry  on  the  banking  business,  it  may 
employ  a  solicitor  of  business  for  a 
year.  Case  v.  First  Nat.  Bank,  59 
Misc.  Rep.  269,  109  N.  Y.   S.   1119. 

53.  Director  to  own  ten  shares  of 
stock. — Rev.  St.,  §  5146;  Briggs  v. 
Spaulding,  141  U.  S.  132,  35  L.  Ed.  662, 
11   S.   Ct.  924. 

"The  meaning  of  §  5146  is  that  every 
director  must  own  in  his  own  right, 
during  his  whole  term  of  service,  at 
least,  ten  shares  of  the  stock;  and  that 


if  he  does  not  own  such  ten  shares,  he 
can  not  become  or  continue  a  director."' 
Finn  v.  Brown,  142  U.  S.  56,  35  L,.  Ed. 
936,  12  S.  Ct.  136. 

Controlling  interest.  —  "A  director 
need  only  own  ten  shares  of  the  stock. 
Rev.  Stat.,  §  5146.  The  directors  to- 
gether need  not  necessarily  own  the 
controlling  interest  in  the  bank." 
Guthrie  v.  Harkness,  199  U.  S.  148,  50 
L.  Ed.  130,  26  S.   Ct.  4. 

54.  Richards  v.  Attleborough  Nat. 
Bank,  148  Mass.  187,  19  N.  E.  353,  1 
E.  R.  A.  781,  decided  under  Rev.  St., 
§    5145. 

55.  Residence  and  citizenship. — Sec- 
tion 5146,  United  States  Rev.  Stat, 
provides  that  every  director  must  be  a 
United  States  citizen,  and  at  least 
three-fourths  of  the  directorate  must 
be  residents,  during  their  tenure  of  of- 
fice, of  the  state,  territory  or  district 
where  bank  is,  and  must  have  been  such 
for  one  year  immediately  prior  to  elec- 
tion. One  of  the  evident  purposes  of 
this  enactment  is  to  confine  the  man- 
agement of  each  bank  to  persons  who 
live  in  the  neighborhood,  and  who  may, 
for  that  reason,  be  supposed  to  know 
the  trustworthiness  of  those  who  are 
to  be  appointed  officers  of  the  bank, 
and  the  character  and  financial  ability 
of  those  who  may  seek  to  borrow  its 
money.  First  Nat.  Bank  v.  Hawkins, 
174  U.  S.  364,  43  L.  Ed.  1007,  19  S. 
Ct.  739,  reaffirmed  in  Shaw  v.  National 
German-American  Bank.  199  U.  S.  603, 
50  L.  Ed.  328,  26  S.  Ct.   750. 


§    253    (1)  NATIONAL    BANKS.  1903 

pay  the  liabilities  of  another  bank  was  ratified,  was  also  a  stockholder  in 
such  other  bank,  in  the  absence  of  any  allegation  of  fraud  in  the  trans- 
action, is  not  sufficient  to  render  the  contract  invalid.^^  The  board  of  di- 
rectors of  a  national  bank  may  by  a  by-law  restrict  their  choice  of  a  presi- 
dent to  its  own  members,  even  if  others  are  eligible  under  the  national 
banking  law.^'^ 

§  251^3-  Resignation  and  Removal  of  Officers. — Since  the  na- 
tional banking  law  is  silent  as  to  the  time  when  and  method  by  which  a  di- 
rector may  resign,  the  common  law  governs,  and  where  a  director  verbally 
resigns  to  the  president,  to  whom  he  at  the  same  time  sells  his  stock,  giv- 
ing a  power  of  attorney  to  transfer  it  on  the  books  of  the  bank,  which  is 
done.^^  The  resignation  of  the  director  is  effective  to  release  the  director 
.  from  responsibility  for  the  subsequent  conduct  of  the  bank's  affairs.^®  The 
directors  of  a  national  bank  have  power  to  remove  the  president,  both  under 
the  act  of  congress  relative  to  national  banks  and  under  the  articles  of  as- 
sociation, where  such  articles  give  express  authority  to  remove ;  and  it  makes 
no  difference  that  the  bank  has  never  adopted  any  by-laws.^"  The  cashier 
may  be  removed  at  the  pleasure  of  the  directors. ^^ 

§  2  52.  Rights  and  Liabilities    of    Officers— §   253.  Nature 

and  Extent — §  2  53  (1)  President.- — The  only  duties  imposed  on  the 
president  of  a  national  bank  are  to  certify  payments  on  the  capital  stock 
of  the  association,®-  to  cause  to  be  kept  in  the  office  where  the  business  of 
the  association  was  transacted  a  list  of  the  shareholders  f^  and  to  verify  by 
his  oath  the  general  reports  made  by  the  association  to  the  comptroller  of 
the  currency,®*  and  the  reports  of  dividends  declared.®^  It  not  being 
averred  that  the  president  was  the  duly  authorized  officer  or  agent  of  the 
association,  whose  duty  it  was  to  look  after  the  accounts  of  depositors,  to 
apply  the  sums  standing  to  their  credit  to  the  payment  of  their  obligations 

56.  Schofield  v.   State   Nat.   Bank,   38       the   sustaining   of   losses   by   the   bank, 
C.  C.  A.  179,  97  Fed.  283.  ceases  to  be  a  director,  and  can  not  be 

57.  Rankin  v.  Tygard,  198  Fed.  795.  .held  liable  for  subsequent  losses  caused 

58.  Resignation. — Rev.    St.,    §    5145,       by     the    negligence    of    the    directors, 
providing     that     directors    of    national       Movius  v.   Lee,  30  Fed.  298. 

banks    shall    hold    office   for   one   year,  gO.    Taylor    v.    Hutton    (N.    Y.),    43 

and    until    their    successors    have    been  Barb    195    18  Abb    Prac    16 

elected  and  qualified    does  not  prohibit  gl.' Westervelt  v.   Mohrenstecker,  22 

resignations    within    the   year       Bnggs  ^    ^    ^^                 p^                          ^    ^_ 

V.  Spaulding,  141    U.  S.  132,  35  L.   Ed.  .^„                 '                         ' 

662,  11  S.  Ct.  924,  affirming  30  Fed.  298.  '  ^                                             . 

59.  Release  of  responsibility  for  con-  62.  Rights  and  liabilities  of  officers, 
duct  of  bank.— Briggs  v.  Spaulding,  141  — ^ev.  Stats.,  §  5140. 

U.  S.  132,  35  L.  Ed.  602,  11  S.  Ct.  934,  „  As    to    officers    generally,    see    ante 

affirming  30  Fed    298  Rights  and  Liabilities  as  to  Bank  ana 

A  director  of 'a  national  bank,  who.  Stockholders,"    §§    53-55;    "Liability   of 

before  the  expiration  of  his  term,  sells  Directors    and    Officers    to   Third   Per- 

his  stock,  and  orally  resigns  his  office  sons,"  §§  56-58. 

to  the  president,  in  his  place  of  presi-  63.  Rev.   Stats.,   §   5210. 

dent   at   the    bank,    and    afterwards   re-  64.   Rev.    Stats.,   §   5311. 

ceives  the  money  for  his  stock,  prior  to  65.  Rev.   Stats.,   §   5312. 
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to  the  association,  or  to  prevent  the  withdrawal  or  transfer  of  their  deposits 
while  they  continued  indebted  to  the  association,  or  that  he  was  even 
charged  with  a  general  superintendence  of  the  affairs  of  the  association, 
until  it  is  shown  that  some  ofHcer  or  agent  of  the  bank  was  duly  authorized 
to  take  charge  of  this  branch  of  the  business  of  the  association,  the  pre- 
sumption is  that  it  was  the  duty  of  the  board  of  directors.®^  But  there  are 
many  acts  which  the  president  of  a  bank  may  do  without  express  authority 
of  the  board  of  directors,  either  because  the  usage  of  that  bank  impliedly 
authorized  them,  or  because  such  acts  were  fairly  within  the  ordinary 
routine  of  his  business  as  president.^'^  The  president  of  a  national  bank, 
being  in  failing  health,  was  anxious  to  resign*  his  position,  but,  at  the  sug- 
gestion of  a  majority  of  the  directors,  consented  to  take  a  year's  leave  of 
absence,  and  during  such  absence,  and,  without  any  fault  on  his  own  part, 
losses  were  sustained  by  the  bank,  and  it  became  insolvent.  In  a  suit  by 
the  receiver  to  charge  the  directors  with  such  losses,  the  president  is  not 
liable.®^ 

§  253  (2)  Directors— §  253  (2a)  In  General.— To  Bank.— Di- 
rectors of  a  national  bank  can  not  be  made  to  respond  to  damages  or  to 
pay  excessive  loans,  unless  some  injury  was  done  to  the  bank  or  loss  sus- 
tained by  reason  thereof.^^  The  president  of  a  national  bank,  who  requests 
the  cashier  to  make  advances  to  a  minor,  verbally  promising  that  he  will 
see  them  repaid,  is  liable  to  the  bank  for  any  loss  sustained  by  reason  of 
said  loans,  as  having  been  guilty  of  a  breach  of  trust.'''"' 

For  Ordinary  Care. — It  is  the  duty  of  directors  of  a  national  bank  to 
exercise  reasonable  control  and  supervision  over  its  affairs,  and  to  use  ordi- 
nary care  and  diligence  in  ascertaining  the  condition  of  its  business,  which 
is  such  care  as  an  ordinarily  prudent  and  diligent  man  would  exercise  in 
view  of  all  the  circumstances.'' ^     If  nothing  has  come  to  the  knowledge  of 

66.   United  States   v.   Britton,   108   U.  67.      Implied      authority.  —  American 

S.  193,  198,  27  L.  Ed.  703,  2  S.  Ct.  535.  Surety  Co.  v.  Pauly,  170  U.   S.  133,  42 

Power   to   draw   checks   for   bank. —  L.  Ed.  977,  18  S.  Ct.  552. 

"There  can  be  no  doubt  that  the  presi-  Where    tljie    board    had    allowed    the 

dent  of  a   national  bank,  virtue   officii,  president  to  conduct  almost  the  entire 

has  not  necessarily  the  power  to  draw  business  of  the  bank  for  fourteen  years, 

checks   against   the   account   kept   with  although  there  was   no   formal  resolu- 

another  bank  by  the  bank  of  which  he  tion  authorizing  it,  it  must  be  held  that 

is  president.     Indeed,   the   statutes  ex-  he    was     duly    authorized    so    to    act. 

pressly  provide  that  the  powers  of  the  Briggs  v.   Spaulding,  141  U.   S.  133,  35 

president   of   a   national   bank   may   be  L.   Ed.   662,   11   S.   Ct.  924. 

defined  by  the  board  of  directors.    Rev.  68.   Movius  v.   Lee,   30   Fed.   398,   af- 

Stat,    §    5136.      True    it    is,    that    by    a  firmed  in  141  U.  S.  133,  35  L.  Ed.  662, 

course  of  dealing  with  a  particular  per-  ll  S.  Ct.  924. 

son,  the  power  of  an  officer  to  perform  69.    Directors. — Emerson   v.    Gaither, 

a  particular  act  may  be  implied  when  103  Md.  564,  64  Atl.  26,  8  L.  R.  A.,  N. 

such    power    is    not    inconsistent    with  S.,  738. 

law.      Merchants'    Nat.    Bank   v.    State  70.    Brown    v.    Farmers',    etc.,    Nat. 

Nat.  Bank  (U.  S.),  10  Wall.  604,  19  L.  Bank,  88  Tex.  265,  31  S.  W.  285,  33  L. 

Ed.    1008."      Putnam   v.   United   States,  R.    A.    359. 

162  U.  S.  687,  713,  40  L.   Ed.  1118,   16  71.  Liability  for  ordinary  care.— Ran- 

S.   Ct.   923.  kin  V.   Cooper,  149   Fed.  1010;   Gibbons 


§   253    (2b)  NATIONAL  BANKS.  1905 

the  directors  of  a  national  bank  to  awaken  suspicion  that  something  is  go- 
ing wrong,  ordinary  attention  to  the  affairs  of  the  institution  is  all  that  is 
required  of  them,  but  if,  on  the  other  hand,  they  know,  or  by  the  exercise 
of  ordinary  care  should  know,  any  facts  which  should  awaken  suspicion 
and  put  a  prudent  man  on  his  guard,  then  a  degree  of  care  commensurate 
with  the  danger  to  be  avoided  is  required,  and  a  failure  to  exercise  such 
care  makes  them  responsible  J  ^ 

For  Bad  Judgment. — Bad  judgment  on  the  part  of  the  directors,  as 
to  the  condition  of  the  assets,  without  bad  faith,  does  not  make  them  in- 
dividually liable.^  ^ 

For  Property  Taken  in  Payment  for  Debt. — Where  a  n?.tional  bank 
acquired  certain  mill  property,  in  satisfaction  of  a  debt,  and  the  directors 
organized  a  corporation  among,  themselves  for  the  purpose  of  operating 
the  mills  as  the  bank's  agent,  using  its  funds,  and  operated  them  for  the 
bank  at  a  loss,  the  directors  of  the  bank  participating  are  liable  to  the  cred- 
itors for  the  lossJ* 

Under  State  Statute  and  at  Common  Law. — State  laws  in  regard  to 
bank  officers  do  not  apply  to  officers  of  national  banks.''' ^  But  the  provisions 
of  the  National  Banking  Act  defining  the  duties  of  the  directors  of  such  banks 
do  not  relieve  them  from  their  common-law  liability  for  a  failure  to  dili- 
gerttly  and  honestly  discharge  their  trust. ^^ 

§  2  53  (2b)  For  Particular  Acts. — Acts  within  Scope  of  Author- 
ity.— The  rule  that  the  act  of  an  agent  within  the  scope  of  his  authority 
is  the  act  of  the  principal,  applies  to  officers  of  national  banks  and  exempts 

V.  Anderson,  80  Fed.  345;  Warner  f. institutions  responsible  for  the  reception 
Penoyer,  91  Fed.  587,  44  t,.  R.  A.  761,|mof  deposits  or  the  creation  of  debts, 
reversing     83     Fed.     181;     "Witters     v.  '  'when   such   bank   is   insolvent,   or   in   a 

Sowles,   31   Fed.   1;    Movius   v.   Lee,   30  failing    condition,"    are    not    applicable- 

Fed.  398,  affirmed  in  141  U.  S.  133,  35  to     national    banks    and    their    officers. 

L.   Ed.  663,  11  S.   Ct.  934;   Robinson  v.  Stout  v.  Lusk,  9  Kan.  App.  694,  59  Pac. 

Hall,  13  C.  C.  A.  674,  63   Fed.  333,  re-  603. 

versing    59    Fed.    648;    Flynn   v.'  Third  Purd.   Dig.,  p.   333,  §   93,   prohibiting 

Nat.    Bank,    132    Mich.    643,    81    N.    'V\''.  bank    cashiers    from    engaging    in    any 

573;   Hanna  v.   People's   Nat.    Bank,   35  other    occupation,    does    not    apply    to 

Misc.  Rep.  517,  71  N.  Y.  S.  1076,  modi-  cashiers    of    national    banks.    Allen    v. 

fied  in  179  N.  Y.  107,  71  N.  E.  778.  Carter,   119   Pa.   193,   13  Atl.   70. 

The  directors  must  exercise  ordinary  76.  Liability  at  common  law. — Allen 

care    and    prudence — such     degree     of  v.  Luke,  163  Fed.  1018;  Smalley  v.  Mc- 

care  as  ordinarily  prudent  and  diligent  Graw,   148   Mich.   384,   111   N.   "W.   1093, 

men  would  exercise;   knowledge  of  all  113    N.    "W.    915;    Yates    v.    Jones    Nat. 

the  afifairs  of  a  bank,  or  what  its  books  Bank,  74  Neb.  734,  105  N.  W.  387,  mod- 

and    papers    would    show,    can    not    be  ified  306  U.   S.  158,  51  L.   Ed.   1003,  27 

imputed  to  a  director  for  the  purpose  S.  Ct.  638. 

of  charging  him  with  liability.     Mason  The  liability  of  directors  of  a  national 

V.  Moore,  73   O.  St.  375,  76   N.   E.  933,  bank   to   a   common-law   action    of   de- 

4  L.   R.  A.,   N.   S.,   597.  ceit  for  false  and  fraudulent  represen- 

72.  Rankin  v.  Cooper,  149   Fed.  1010.  tations  made  by  them  in  the  pretended 

73.  Witters  v.  Sowles,  31  Fed.  1.  performance    of    duties    imposed    upon 

74.  Cockrill  v.  Abeles,  30  C.  C.  A.  them  by  the  national  banking  law  is 
323,  86   Fed.   505.  not  precluded  by  the  liability  imposed 

75.  Liability  under  state  laws. — The  in  that  law  for  violation  of  its  provi- 
provisions  of  Laws  1879,  c.  47,  entitled  sions.  Prescott  v.  Haughey,  65  Fed. 
"An  act  making  officers  of  banking  in-  653. 


1906 


BANKS    AND    BANKING. 


§  253  (2b) 


them  from  liability  to  persons  dealing  with  them.""  Conversely,  where  the 
officer  acts  without  the  scope  of  his  authority  he  is  individually  liablej*  but 
the  contrary  is  held.'^^ 

Mismanagement. — A  provision  of  the  National  Banking  Act  makes 
the  directors  liable  for  neglect  or  mismanagement  whereby  the  bank's  fran- 
chises and  property  are  lost.*°  The  act  does  not  render  them  liable  to  a 
stockholder  for  neglect  or  mismanagement  in  the  affairs  of  the  bank  whereby 
insolvency  results,  and  the  stock  becomes  worthless.*^  A  director  is  not 
expected  to  watch  the  routine  of  every  day's  business,  but  he  should  have 
a  general  knowledge  of  the  manner  in  which  the  bank's  business  is  con- 
ducted, and  upon  what  securities  its  larger  lines  of  credit  are  given,  and 
generally  know  of  and  give  direction  to  its  important  and  general  affairs.®^ 
The  mere  fact  that  he  does  not  attend  to  his  duties  by  reason  of  continued 
ill  health  or  other  business  engagements  does  not  necessarily  relieve  him 
from  liability  for  losses  sustained  by  the  bank  through  the  failure  of  the 
other  directors  to  exercise  proper  care  and  supervision  over  its  affairs.** 
While  he  ought  not  to  be  held  responsible  for  the  conduct  of  its  business 


77.  Liability  for  acts  in  scope  of  au- 
thoritj^. — The  rule  that  payment  to  an 
agent  acting  within  the  scope  of  his 
authority  is  payment  to  the  principal, 
and  that  the  principal  thereby  becomes 
responsible  for  the  default  of  his  agent, 
applied  in  case  of  a  payment  to  a  cash- 
ier of  a  national  bank;  and  therefore 
the  person  paying  the  money  can  not 
sue  the  cashier  for  a  misappropriation 
of  the  money.  Wilson  v.  Rogers,  1 
Wyo.  51. 

A  corporation  is  such  a  legal  entity 
that  a  stockholder  may  maintain  :in  ac- 
tion against  it,  either  at  law  or  in 
chancery.  Accordingly,  in  case  of  mis- 
appropriation of  a  stockholder's  funds 
by  a  national  bank,  his  remedy  is 
against  the  bank,  and  not  against  the 
directors  in  their  private  '  capacity. 
Wilson  V.  First  Nat.  Bank,  1  Wyo.  108. 

Since  there  is  no  implied  warranty 
by  an  agent  that  his  principal  has  au- 
thority to  contract,  an  officer  or  agent 
of  a  national  bank,  acting  within  the 
scope  of  his  authority,  can  not  be  held 
personally  liable  upon  a  contract  of 
guaranty  rnade  on  behalf  of  the  bank, 
but  which  is  in  excess  of  the  power  of 
the  bank  to  make.  Thilmany  v.  Iowa 
Paper-Bag  Co.,  108  Iowa  3.57,  79  N.  W. 
261,  7.5  Am.  St.  Rep.  259. 

78.  Liability  for  acts  without  scope 
of  authority. — Defendant  wrote  on  a 
letter  head  of  a  national  bank,  of  which 
he  was  cashier,  requesting  plaintiff  to 
sign  a  replevin  bond  for  a  third  per- 
son, who  had  brought  suit  in  plaintiff's 
county,  and  that  they  would  indemnify 


plaintiff  from  all  harm,  defendant  add- 
ing the  word  "Cashier,''  after  his  sig- 
nature to  the  letter.  Held,  that  as  the 
bank  could  not  enter  into  such  agree- 
ment, and  as  the  letter  did  not  clearly 
show  that  defendant  was  acting  for  the 
bank,  with  no  intention  of  binding  him- 
self, he  would  be  liable.  Knicker- 
bocker V.  'Wilcox,  83  Mich.  200,  47  N. 
W.  123,  21  Aija.  St.  Rep.  595. 

79.  Where  the  president  of  a  bank 
certified  a  noncommercial  instrument 
for  the  accommodation  of  the  drawers 
solely  in  his  official  capacity  and  ultra 
vires  the  brink's  powers,  he  was  not  in- 
dividually liable  on  such  certification. 
Fidelity,  etc.,  Co.  v.  National  Bank,  48 
Tex.  Civ.  App.  301,  106  S.  W.  783. 

Where  a  bank  director  was  not  act- 
ing as  a  director  in  obtaining  discount 
of  certain  notes  belonging  to  his  fa- 
ther by  the  bank,  he  can  not  be  held 
liable  because  he  induced  or  permitted 
the  bank  to  extend  credit  to  his  father 
in  excess  of  the  legal  limit  fixed  by 
the  national  banking  law  (Rev.  St.  U. 
S.,  §  5200  [U.  S.  Comp.  St.  1901,  p. 
3494]).  Hicks  v.  Steel,  142  ^lich.  292, 
105  N.  W.  767,  4  L.   R.  A.,   N.  S.,  279. 

80.  Mismanagement. — Witters  ''. 
Sowles,  31  Fed.  1;  Robinson  v.  Hall, 
12  C.  C.  A.  674,  63  Fed.  222,  reversing 
59  Fed.  648;  Flynn  z:  Third  Nat.  Bank, 
123  Mich.  642,  81  N.  W.  572;  Conway 
V.   Halsey,  44   N.  J.   L.   462. 

81.  Conway  v.  Halsey,  44  N.  J.  L. 
462. 

82.  Rankin  v.  Cooper,  149  Fed.  1010. 

83.  Rankin  v.  Cooper,  149  Fed.  1010. 
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from  the  very  day  of  his  election,  if  he  has  not  been  a  director  before,  he 
becomes  responsible  for  acts  or  omissions  from  the  time  he  acquires  knowl- 
edge of  the  bank's  condition  and  begins  to  actively  participate  in  its  affairs.^* 

Increasing  Capital  Stock. — The  increase  of  the  capital  stock  of  a  bank 
based  on  a  fictitious  value  of  assets,  and  on  notes  given  by  the  directors, 
with  an  understanding  that  they  were  not  to  be  paid,  is  in  violation  of  the 
Revised  Statutes,  and  the  directors  of  the  bank  participating  are  liable  for 
all  losses  resulting  to  the  creditors. ^^ 

Declaring  Dividends. — Bank  directors  can  not  be  held  personally  liable 
for  money  paid  out  for  dividends  to  a  greater  amount  than  net  profits  after 
deducting  losses  and  bad  debts,  because  there  were  debts  bad  in  fact,  but 
supposed  to  be  good,  when  the  dividends  were  declared  and  paid.^® 

Conversion  of  Funds. — When  a  loss  has  been  caused  to  a  national  bank 
by  the  appropriation  of  its  funds  to  a  purpose  unauthorized  by  law,  or  by 
culpable  negligence  or  conversion  of  its  funds,  the  officers  who  participated 
in  or  consented  to  the  act  are  jointly  and  severally  liable  for  the  entire 
amount.^'''  To  constitute  a  misapplication  of  the  funds  of  a  bank,  it  is  nec- 
essary that  some  portion  thereof  shall  be  withdrawn  from  its  possession  or 
control,  or  that  some  conversion  be  made,  so  as  to  deprive  the  bank  of  the 
benefit  thereof.  Mere  renewal  of  notes  already  in  the  bank's  possession 
does  not,  of  itself,  constitute  a  misapplication  of  funds. s® 

Making  False  Report. — A  national  bank  is  required  to  report  five 
times  a  year  its  financial  condition  to  the  comptroller  of  the  currency,  and 
pubHsh  the  reports  in  a  newspaper. ^^     While  such  reports  are  for  the  in- 

84.  Rankin  z\  Cooper,  149  Fed.  1010.       by  the  comptroller  were  doubtful,  and 

85.  Rev.  Stat.,  §  5143;  Cockrill  v.  for  the  collection  or  removal  from  the 
Abeles,  30  C.  C.  A.  223,  86  Fed.  505.  bank  of  which  immediate  steps  should 

86.  Witters  v.  Sowles,  31  Fed.  1.  be  taken  they  are  liable  to  one  who  on 

87.  Conversion  of  funds. — Cooper  v.  the  strength  of  the  report  bought  stock 
Hill,  36  C.  C.  A.  402,  94  Fed.  582;  Mc-  of  the  bank  for  the  depreciation  thereof 
Kinnon  v.  Morse,  177  Fed.  576.  by  reason  of  the  shrinkage  in  value  of 

88.  Mohrenstecher  v.  Westervelt,  30  the  specific  assets,  but  not  for  its  de- 
C.  C.  A.  584,  87  Fed.  157.  preciation   from    impairment,    then   un- 

89.  Liability  for  making  false  re-  known  to  the  directors,  of  other  assets. 
port.— Rev.   St.,   §   5311.  Taylor  v.  Thomas,  195  N.  Y.  590,  89  N. 

Liability    to    purchaser    of    stock. —  E.  1113,  affirming  judgment  108  N.  Y. 

The  officer  is  liable  to  a  purchaser  of  S.  454,  124  App.  Div.  53  which  modified 

stock   of   the   bank   relying   on   the    re-  and  affirmed  in  55   Misc.   Rep.  411,  106 

port.      Gerner  v.   Mosher,.  58   Neb.   135,  N.  Y.  S.  538. 

78  N.  W.  384,  46  L.  R.  A.  344.  Liability  to  receiver. — Negligence   of 

Under  Rev.   St.   U.   S.,   §  5239    [U.   S.  directors    in    permitting    a    false    state- 

Comp.  St.  1901,  p.  3515],  providing  that  ment    of    the    condition    of    a    national 

if     the    directors    of    a    national     bank  bank  to  be  published  is  a  wrong  to  any 

knowingly  violate,  or  permit  an  officer  person  misled  thereby  into  purchasing 

to  violate,   a  provision   of  the  title  re-  stock   of  the  bank;   and   such   directors 

lating  to  national  banks,  they  shall  be  are   liable    to    respond    to    such   person 

liable    for    damages    sustained    by    any  for   the   injury   done,   and   the   right   of 

person   in    consequence    of    such   viola-  action   therefor   could   not  pass   to   the 

tion,   they   having   attested    to    be    cor-  receiver  of  the  bank  on  its  insolvency, 

rect    an    official    reoort    of    the    bank's  Houston   v.   Thornton,   122   N.   C.   365, 

condition,  which  included,  at  their  full  39  S;  E.  837,  65  Am.  St.  Rep.  699. 

face,   as   part   of  the  bank's   resources.  Certify  report  absolutely  true.— The 

assets   which   they  had  been  informed  directors    of   a   national   bank,   by   "at- 
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formation  of  the  comptroller  and  stockholders  and  depositors,  they  are  also 
for  the  information  of  those  who  contemplate  dealing  with  the  bank;  and, 
where  a  person  is  misled  by  false  report  to  part  with  his  money  on  the  se- 
curity of  stock  in  an  insolvent  bank,  he  may  recover  his  loss  in  an  action 
for  deceit  against  the  officers  of  the  bank  who  signed  the  false  report.®" 
Directors  of  a  national  bank  who  merely  negligently  participated  in  or  as- 
sented to  the  making  and  publishing  of  an  untrue  official  report  of  the  con- 
dition of  the  bank  are  not  civilly  liable  to  anyone  deceived  to  his  injury 
by  such  report.  It  is  not  true  that,  despite  the  exercise  of  diligence  by  the 
directors,  if  he  attested  an  untrue  report  he  is  civilly  liable  because  he  did 
so  at  his  risk,  since  it  is  his  duty  to  know  or  to  refrain  from  acting.  That 
this  imposed  a  higher  standard  of  conduct  than  was  required  by  the  statute, 
is  obvious,  but  is  clearly  also  established  by  previous  decisions  of  this  court, 
pointing  out  that  where  by  law  a  responsibility  is  made  to  arise  from  the 
violation  of  a  statute  knowingly,  proof  of  something  more  than  negligence 
is  required,  that  is,  that  the  violation  must  in  effect  be  intentional. 'i     The 


testing"  the  reports  of  its  condition, 
made  by  its  executive  officers  to  the 
comptroller  of  the  currency,  as  re- 
quired by  Rev.  St.  U.  S.,  §  5311,  thereby 
certify  that  the  statements  in  the  re- 
port are  absolutely  true.  Gerner  v. 
Mosher,  58  Neb.  135,  78  N.  W.  384,  46 
L.  R.  A.  244. 

Officer  who  did  not  sign. — Rev.  St. 
U.  S.,  §  5211,  requiring  reports  of  a  na- 
tional bank  to  be  made  to  the  comp- 
troller of  the  currency,  verified  by  the 
oath  of  the  president  or  cashier,  and 
attested  by  the  signature  of  at  least 
three  of  the  directors,  does  not  make 
a  director  individually  liable  for  a  false 
report,  unless  he  attested  it.  or  in  some 
manner  participated  in  making  or  pub- 
lishing it.  Gerner  v.  Mosher,  58  Neb. 
135,  78  N.  W.  384,  46  L.  R.  A.  344. 

Negligence  of  officer. — Where  di- 
rectors of  a.  national  bank  by  the.ir 
gross  negligence  permit  fraudulent 
statements  of  the  condition  of  their 
bank  to  be  published,  they  are  liable 
to  a  person  misled  and  injured  thereby, 
although  they  did  not  participate  in  the 
fraud.  Houston  v.  Thornton,  132  N. 
C.  365,  29  S.  E.  837,  65  Am.  St.  Rep. 
699. 

Where  directors,  in  signing  a  stat- 
utory report,  knew,  or  by  the  exercise 
of  ordinary  diligence  should  have 
known,  that  an  item  of  "Loan  and  Dis- 
counts" contained  paper  worth  much 
less  than  its  face  value,  which  would 
materially  affect  the  value  of  the  bank 
stock,  they  were  individually  liable,  un- 
der the  common  law,  to  a  purchaser  of 
the  stock  who  was  damaged  by  in  good 
faith    relying   on   the    report.      Smalley 


V.  McGraw,  148  Mich.  884,  111  Nl.  W. 
1093,  113  N.  W.  915. 

Bank  not  liable  to  stranger. — ^The 
directors  of  a  national  bank  made  re- 
ports and  issued  a  statement  falsely 
representing  the  bank  to  be  in  good 
condition.  Held,  that  the  bank  could 
not  thereby  be  made  liable  for  deceit 
to  a  stranger,  who,  in  reliance  upon 
such  reports  and  statement,  had  loaned 
money  on  the  stock  of  the  bank.  Mer- 
chants' Nat.  Bank  v.  Armstrong,  65 
Fed.  933. 

90.  Merchants'  Nat.  Bank  v.  Thorns, 
11  O.  Dec.  633,  38  Wkly.  L.  Bull.  164; 
Yates  V.  Jones  Nat.  Bank,  74  Neb.  734, 
105  N.  W.  287;  modified  in  306  U.  S. 
158,  51  L.  Ed.  1002,  37  S.  Ct.  638,  and 
Yates  V.  Utica  Bank,  206  U.  S.  181,  5i 
L.  Ed.  1015,  27  S.  Ct.  646. 

91.  Knowledge  of  falsity. — Yates  v. 
Jones  Nat.  Bank,  206  U.  S.  158,  51  L. 
Ed.  1002,  27  S.  Ct.  638;  Smalley  v.  Mc- 
Graw. 148  Mich.  384,  111  N.  W.  1093, 
112  N.  W.  915;  Houston  v.  Thornton, 
133  N.  C.  365,  29  S.  E.  827,  65  Am.  St. 
Rep.  699;  Mason  v.  Moore,  73  O.  St. 
275,  76  N.  E.  932,  4  L.  R.  A.,  N.  S.,  597. 

Considering  the  text  of  the  national 
bank  act,  as  now  embodied  in  the  Re- 
vised Statutes,  including  §  5239,  the 
latter  section  affords  the  exclusive  rule 
by  which  to  measure  the  right  to  re- 
cover damages  from  directors  based 
upon  a  loss  alleged  to  have  resulted 
solely  from  the  violation  by  such  di- 
rectors of  a  duty  expressly  imposed 
upon  them  by  a  provision  of  the  act. 
Yates  V.  Jones  Nat.  Bank,  206  U.  S. 
158,  51  L.  Ed.  1002,  27  S.  Ct.  638. 

"And  general  consideration  as  to  the 
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officers  subject  themselves  to  a  common-law  liability. ^^  It  is  no  defense  to 
such  directors  that  the  bank  has  been  placed  by  the  comptroller  of  the  cur- 
rency in  the  hands  of  a  receiver,  or  that  the  receiver  has  settled  with  the 
directors  and  released  them  from  all  liability  arising  from  such  violations 
of  duty,  unless  it  is  further  shown  that  in  some  way  the  injured  persons 
had  elected  to  proceed  against  the  bank.^^  But  where  the  directors  of  a 
bank  send  to  other  banks  a  circular  letter  as  to  its  condition,  such  letter 
being  intended  to  induce  other  banks  to  deal  with  it  by  making  deposits 
therein  and  by  making  it  their  agent,  such  directors  will  not  be  liable  in  an 
action  of  deceit  to  one  of  the  recipients  of  such  circular  letter  who,  in  re- 
liance thereon  lends  money  to  a  stockholder  of  the  bank  in  the  behalf  of 
which  the  letter  is  written,  although  such  letter  be  false  and  fraudulent, 
there  being  no  privity  in  such  case  between  the  plaintiff  and  defendants  in 
regard  to  the  subject  matter  of  the  action;  especially  where  the  money  was 
loaned  prior  to  the  receipt  of  the  letter. s*  Concealment,  by  the  directors, 
of  the  bank's  embarrassment,  is  no  breach  of  duty,  unless  the  embarrass- 
ment is  such  as  to  demand  immediate  suspension. ^5 

Making  Excessive  Loans. — Directors  of  a  national  bank,  who  make  or 
assent  to  the  making  of  a  loan  to  any  one  person  of  a  sum  exceeding  one- 
tenth  of  the  capital  stock  of  the  bank,  become  personally  and  individually 
liable  for  all  loss  sustained  thereby  ;*8  but  where  the  borrower,  in  such  a 


spirit  and  intent  of  the  national  bank 
act,  Easton  v.  Iowa,  188  U.  S.  220,  47 
L.  Ed.  452,  23  S.  Ct.  38K;  Davis  v.  El- 
mira  Sav.  Bank,  161  U.  S.  275,  40  L. 
Ed.  700,  16  S.  Ct.  502,  also  render  nec- 
essary the  conclusion  that  the  meas- 
ure of  responsibility,  concerning  the 
violation  by  directors  of  express  com- 
mands of  the  National  Bank  Act,  is  in 
the  nature  of  things  exclusively  gov- 
erned by  the  specific  provisions  on  the 
subject  contained  in  that  act."  Yates 
V.  Jones  Nat.  Bank,  306  U.  S.  158,  51 
L.   Ed.  1002,  27   S.  Ct.  638. 

Overruled  case. — A  director  of  an  in- 
solvent national  bank,  who  has  attested 
a  report  by  the  executive  officers  of  the 
bank  as  tO'  its  condition,  under  Rev. 
St.,  §  5211,  is  personally  liable  for  the 
false  statements  in  such  report,  where 
relied  on  by  a  purchaser  of  stock  in 
the  bank,  even  though  the  director 
was  unaware  of  the  falsity  of  the  re- 
Dorts,  and  had  no  intention  to  defraud. 
Gerner  v.  Mosher,  58  Neb.  135,  78  N. 
W.   384,   46   L.   R.   A.  244. 

92.  Common-law  liabilitv. — Smalley 
V.  McGraw,  148  Mich.  384,  111  N.  W. 
1093,  113   N.   W.   915. 

93.  Barnes  v.  Pogue,  1]  O.  Dec.  70S, 
29   Wkly.   L.   Bull.  382. 

94.  Merchants'  Nat.  Bank  v.  Thoms, 
1   O.   Dec.   326,   31   Wkly.   L.   Bull.   137. 


95.  Concealment    of     insolvency. — 

Robinson  v.  Hall,  59  Fed.  648. 

96.  Liability    for    excessive    loan. — 

Rev.  St.,  §  5200;  Witters  v.  Bowles,  31 
Fed.  1;  Stephens  v.  Overstolz,  43  Fed. 
771. 

Where  the  directors  of  a  national 
bank  assent  to  a  loan  in  excess  of  the 
limit  prescribed  by  Rev.  St.,  §  5200, 
and  subsequently  retire  paper  repre- 
senting a  part  of  this  loan,  by  charg- 
ing it  against  an  illegal  dividend,  de- 
clared when  the  bad  paper  reckoned 
to  make  up  an  apparent  surplus  more 
than  exceeds  the  capital  stock,  the 
transaction  is  invalid,  and  for  the 
amount  of  the  paper  thus  retired  the 
directors  are  personally  liable,  as  pro- 
vided by  §  5239,  for  damages  sustained 
in  consequence  of  excessive  loans. 
Witters  v.  Sowles,  43  Fed.  405. 

Directors  of  a  national  bank  left  its 
management  for  more  than  three  years 
almost  wholly  to  its  cashier,  who  had 
but  little  property,  and  of  whom  they 
required  no  bond;  and  they  knowingly 
permitted  loans  to  be  made  to  individ- 
uals and  firms  largely  in  excess  of  the 
amounts  allowed  by  law.  They  failed 
to  record  mortgages  given  to  secure 
large  debts  due  the  bank,  after  they 
were  aware  of  its  insolvency,  and  er- 
roneously   advised    an    examiner    who 
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case,  is  also  one  of  the  directors,  he  is  not  so  liable,  but  simply  as  a  debtor 
to  the  bank.sT 

Making  Hazardous  Loan.- — ^The  directors  of  a  bank  may  render  them- 
selves liable  for  making  or  consenting  to  hazardous  loans. ^*  But  the  di- 
rectors of  an  insolvent  national  bank  can  not  be  held  personally  responsible 
to  creditors  for  losses  on  loans  and  discounts  made  by  them  in  good  faith, 
and,  as  they  thought  at  the  time,  for  the  best  interests  of  the  bank,  merely 
because  such  loans  and  discounts  appear  to  have  been  unwise  and  hazardous 
when  looked  back  upon.^^  They  can  not  be  held  liable  for  inattention  to 
dtity  as  directors  in  not  preventing  a  hazardous,  imprudent,  and  disastrous 
loan,  if  such  loan  was  made  by  their  associates,  without  their  knowledge, 
connivance,  or  participation.^ 

Failure  to  Make  Examination. — It  is  incumbent  upon  the  directors  of 
a  national  bank  in  the  exercise  of  ordinary  prudence,  and  as  a  part  of  their 
duty  of  general  supervision,  to  cause  an  examination  of  the  condition  and 
resources  of  the  bank  to  be  made  with  reasonable  frequency.^ 

Acts  Done  before  Organization. — Where  a  national  bank  executed  a 
lease  before  the  comptroller  of  currency  had  authorized  it  to  do  business, 
the  directors  and  stockholders  are  not  liable  thereon  where  they  are  not 


had  taken  charge  of  the  bank  that  it 
was  not  necessary  to  record  them. 
Held,  that  the  directors  were  person- 
ally liable  for  the  losses  caused  by  such 
neglect,  and  the  fraud  and  defalcations 
of  the  cashier.  Robinson  v.  Hall,  12  C. 
C.  A.  674,  63  Fed.  322,  reversing  59 
Fed.  648;  distinguishing  Briggs  v. 
Spaulding,  141  U.  S.  132,  35  L.  Ed.  662, 
11  S.  Ct.  924. 

Where  the  directors  of  a  national 
bank  became  aware,  through  the  re- 
port of  a  committee  of  their  number, 
and  also  by  notices  sent  them  individu- 
ally by  the  comptroller  of  the  currency, 
that  the  bank  had  been  making  exces- 
sive loans  to  its  president  and  to  other 
persons,  firms,  and  corporations  with 
which  he  was  associated,  but  took  no 
effective  steps  to  reduce  such  loans, 
or  to  prevent  their  increase,  which 
continued  until  the  bank  became  in- 
solvent, they  will  be  held  jointly  and 
severally  liable  for  all  losses  which  the 
bank  sustained  through  subsequent 
transactions  and  which  could  have  been 
prevented  by  a  proper  discharge  of 
their  duties.  Rankin  v.  Cooper,  149 
Fed.   1010. 

97.  Witters  v.  Sowles, '31  Fed.  1. 

98.  Liability  for  hazardous  loans. — 
Where  a  bank  director  makes  a  wrong- 
ful loan  of  money  from  which  loss  oc- 
curs, it  is  no  defense  to  an  action  by 
the  receiver  of  the  bank  against  the 
director's  estate  that  the  insolvency  of 


the  person  to  whom  the  loan  was  made 
was  not  discovered  until  after  the  death 
of  the  director  and  the  appointment  of 
the  receiver.  Stephens  v.  Overstolz, 
43  Fed.  465. 

A  loss  resulting  to  a  national  bank 
froin  bad  loans,  which  were  not  repaid, 
can  not  be  said  to  have  been  caused 
by  a  violation  of  law  by  the  directors 
in  failing  to  keep  on  hand  the  legal  re- 
serve required  by  Rev.  St.,  §  5191  (U. 
S.  Comp.  St.  1901,  p.  3486).  Allen  v. 
Luke,  163  Fed.  1018. 

Where  a  national  bank  presently 
solvent  sold  out  a  former  stockholder's 
shares  for  his  failure  to  pay  an  assess- 
ment thereon,  made  necessary  by  the 
negligence  or  misconduct  of  its  direct- 
ors in  loaning  its  funds  to  irresponsible 
parties,  such  stockholder  may  main- 
tain a  suit  on  behalf  of  himself  and  of 
others  similarly  situated  against  the 
bank  and  its  directors,  who  permitted 
or  caused  the  loss,  to  compel  such  di- 
rectors to  account  to  and  pay  him  the 
value  of  his  stock  as  it  stood  before 
the  acts  of  negligence  or  misconduct 
occurred.  Hanna  v.  People's  Nat. 
Bank,  35  Misc.  Rep.  517,  71  N.  Y.  S. 
1076;  S.  C,  76  App.  Div.  224,  78  N.  Y. 
S.  516,  modified  in  Hanna  v.  Lyon,  179 
N.  Y.  107,  71  N.  E.  778. 

99.     Witters  v.  Sowles,  31  Fed.  1. 

1.  Witters  v.  Sowles,  31  Fed.  1. 

2.  Rankin  v.   Cooper,  149  Fed.  1010. 
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named  as  parties,  and  there  are  no  words  to  bind  them  to  its  covenants.^ 

Liability  for  Acts  of  Others. — The  Revised  Statutes  provide  that  if 
the  directors  of  any  national  banking  association  shall  knowingly  permit  any 
of  the  officers,  agents  or  servants  of  the  association  to  violate  any  of  the 
provisions  of  National  Bank  Act  every  director  who  participated  in  or  as- 
sented to  the  same,  shall  be  held  liable  in  his  personal  and  individual  ca- 
pacity for  all  damages  which  the  association,  its  shareholders,  or  any  other 
person,  shall  have  sustained  in  consequence  of  such  violation.*  This  is  a 
statutory  standard  of  liability.^  The  statute  applies  only  to  directors  who 
participated  in  or  assented  to  such  violations.!^    A  director  is  not  an  insurer 


3.  Acts    done    before    organization. 

— Judgment,  McCormick  v.  Seeberger, 
73  111.  App.  87,  affirmed  in  Seeberger 
v.  McCormick,  178  111.  404,  53  N.  E. 
340. 

4.  Liability  for  acts  of  others. — Rev. 
St.,  §  5239;  Merchants'  Nat.  Bank  v. 
Thoms,  1  O.  Dec.  226,  31  Wkly.  L.  Bull. 
137. 

5.  Alason  v.  Moore,  73  O.  St.  275, 
76  N.  E.  932,  4  L.  R.  A.,   N.   S.,  597. 

6.  Persons  participating  in  or  as- 
senting to. — Witters  v.  Sowles,  31  Fed. 
1;  Mason  v.  Moore,  73  O.  St.  375,  76 
X.  E.  933,  4  L.  R.  A.,  N.  S.,  597. 

If  a  director  did  not  participate  in 
or  assent  to  such  violation,  this  stat- 
ute fixes  no  individual  or  personal  lia- 
bility against  him.  Mason  v.  Moore, 
73  O.  St.  275,  76  N.  E.  932,  4  L.  R.  A., 
K.   S.,   597. 

Speculation  with  bank's  funds. — 
Where  directors  of  a  national  bank  en- 
gaged in  or  knowingly  permitted  stock 
speculation  by  the  president  and  vice 
president  with  the  bank's  funds,  such 
directors  were  liable  for  the  losses  sus- 
tained. McKinnon  v.  Morse,  177  Fed. 
57fi. 

Acts  of  examining  committee  known 
to  directors. — Directors  of  a  national 
bank  are  only  required  to  exercise  a 
reasonable  supervision  over  its  affairs; 
and  where  they  appoint  from  their 
number  a  discount  committee  and  an 
examination  committee  they  shift  the 
responsibility  to  such  committees,  and 
when  during  three  years  such  commit- 
tees permit  the  cashier  of  the  bank  to 
discount  notes  for  a  mere  dealer  in 
cheap  musical  instruments,  taken  by 
him  from  parties  not  shown  to  be  re- 
sponsible, which  notes  are  frequently 
protested  or  renewed  to  such  an  ex- 
tent that  his  discounts  finally  cover 
two-thirds  of  the  bank's  capital,  the 
directors  forming  such  committees  are 
guilty  of  such  negligence  and  miscon- 
duct as  would  render  them  liable  to 
3    B    &   B— 10 


stockholders  injured  thereby.  Hanna 
V.  "People's  Nat.  Bank,  35  Misc.  Rep. 
517,  71  N.  Y.  S.  1076;  S.  C,  76  App.  Div. 
224,  78  N.  Y.  S.  516.  Modified  Hanna 
V.  Lyon,  179  N.  Y.  107,  71  N.  E.  778. 

Acts  of  examining  committee  un- 
known to  directors. — The  cashier  of  a 
national  bank  permitted  an  outside 
corporation,  in  which  he  was  interested, 
to  become  indebted  to  the  bank,  through 
overdrafts  and  notes  of  its  members, 
discounted  to  the  amount  of  $72,000, 
which  was  the  chief  cause  of  the  bank's 
failure.  The  directors  had  an  examin- 
ing committee,  and  a  committee  on 
discounts,  whose  duty  it  was  to  exam- 
ine the  bank's  condition  and  securities 
periodically.  In  fact,  the  committees 
made  no  independent  examination,  but 
merely  checked  the  notes  by  a  list  fur- 
nished by  the  cashier.  One  of  such 
lists,  which  was  approved  some  months 
before  the  failure,  showed  eight  notes 
lor  $5,000  each;  but  although  the  cap- 
ital of  the  bank  was  but  $50,000,  the 
members  of  the  committee  to  whom 
the  list  was  furnished  had  no  recollec- 
tion of  having  seen  such  notes,  nor 
did  they  know  of  the  large  indebted- 
ness of  the  corporation.  Held,  that 
the  members  of  the  committees  were 
puilty  of  negligence  which  rendered 
them  liable  for  the  losses  resulting 
from  the  mismanagement  of  the  cash- 
ier, but  that  the  other  directors  were 
not  liable;  it  not  appearing  that  they 
had  knovv'ledge  of  the  negligent  man- 
ner in  which  the  committees,  on  whose 
reports  they  relied,  had  performed  their 
duties.  Decree  82  Fed.  181,  reversed. 
Warner  -u.  Penoyer,  33  C.  C.  A.  222,  91 
Fed.  587,  44  L.  i^  A.  701. 

Acts  of  irresponsible  person. — The 
directors  of  a  national  bank  left  its 
management  for  more  than  three  years 
almost  wholly  to  its  cashier,  who  had 
but  little  property,  and  of  whom  they 
required  no  bond;  and  they  knowingly 
permitted  loans  to  be  made  to  individ- 
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of  the  fidelity  of  the  bank's  agents  whom  he  has  appointed,  and  is  not  re- 
sponsible for  losses  resulting  from  the  wrongful  act  or  omission  of  the  other 
directors  or  agents/  unless  the  loss  is  a  consequence  of  his  own  neglect  of 

duty.^ 


uals  and  firms  largely  in  excess  of  the 
amounts  allowed  by  law.  The  direct- 
or's are  personally  liable  for  the  losses 
caused  by  such  negligence,  and  the 
fraud  and  defalcations  of  the  cashier. 
Robinson  v.  Hall,  12  C.  C.  A.  674,  63 
Fed.  322,  reversing  59  Fed.  648. 

Acts  of  person  reputed  to  be  trust- 
worthy.— The  directors  of  a  national 
bank  which  has  become  insolvent  -by 
reason  of  losses  caused  by  the  dis- 
count, from  time  to  time,  of  paper  not 
properly  secured,  indorsed  by  a  di- 
rector who  is  a  man  of  wealth,  and  the 
largest  stockholder  in  the  bank,  and 
in  whom  the  other  directors  have  rea- 
son to  place  confidence,  can  not  be 
held  liable  for  the  mere  failure  to  dis- 
cover the  illegal  transactions,  and  to 
prevent  such  director  from  continuing 
therein.  Movius  v.  Lee,  30  Fed.  298, 
affirmed  in  141  U.  S.  132,  35  L.  Ed. 
C62,   11   S.   Ct.   934. 

Directors  of  a  national  bank  are  not 
guilty  of  negligence  for  failure  to  ex- 
amine the  books  where  the  cashier, 
who  is  universally  believed  to  be 
honest  and  capable,  has  the  entire 
management  of  the  afifairs  of  the  bank, 
which  appears  to  be  in  a-  prosperous 
condition,  and  there  are  no  grounds 
of  suspicion  known  to  the  directors. 
Warner  v.  Penoyer,  33  C.  C.  A.  222,  91 
Fed.  587,  44  L.  R.  A.  761,  reversing  82 
Fed.    181. 

Directors  unfamiliar  vyith  business. 
— A  national  bank  having  been  organ- 
ized, the  promoter  took  380  shares  of 
stock  in  his  own  name,  and  procured 
the  defendants  to  be  directors,  as  well 
as  a  person  to  be  elected  cashier  by 
them.  The  directors  were  not  ac- 
quainted with  the  banking  business. 
The  proposed  cashier  was  known  to 
the  directors,  at  least  by  reputation, 
and  was  supposed  by  them  to  be  com- 
petent and  trustworthy,  and  of  con- 
siderable experience  in  the  business, 
and  they  had  full  confidence  in  his  in- 
tegrity and  ability  to  take  charge  of 
the  bank.  The  cashier  acted  as  man- 
ager of  the  loan  and  discount  business 
of  the  bank,  and  the  directors  mereh' 
as  advisers,  when  applied  to.  The 
promoter  of  the  bank  knew,  and  the 
other  stockholders  were  presumed  to 
know,  that  the  directors  were  wholly 
unused  to  the  banking  business.     Held, 


that  the  directors  were  not  liable  for 
the  acts  of  the  cashier  in  violation  of 
the  banking  law,  done  without  their 
participation  or  knowledge.  Clews  v. 
Bardon,  36   Fed.  617. 

7  Not  insurer. — Directors  of  a  na- 
tional bank  are  not  insurers  or  guar- 
antors of  the  fidelity  and  proper  con- 
duct of  its  executive  officers,  and  are 
not  responsible  for  losses  resulting 
from  the  wrongful  acts  or  omissions 
of  such  officers,  provided  they  have 
exercised  ordinary  care  in  the  exercise 
oi  their  own  duties  as  directors. 
Rankin  v.   Cooper,   149   Fed.  1010. 

8.  Where  directors  negligent. — 
Rankin  v.   Cooper,   149   Fed.  1010. 

A  receiver  of  national  bank  may  sue 
the  directors  for  malfeasance  of  of- 
ficers when  they  were  so  negligent  as 
to  make  practically  no  examination  of 
its  affairs,  and  to  hold  .meetings  only 
at  rare  intervals,  and  then  to  limit 
their  business  to  the  election  of  di- 
rectors and  the  declaration  of  divi- 
dends. Gibbons  v.  Anderson,  80  Fed. 
345. 

Where  caution  would  not  have  pre- 
vented losS'. — It  is  the  duty  of  the  di- 
rectors of  a  national  banking  associa- 
tion to  exercise  a  general  supervision 
and  control  over  its  affairs,  and  they 
are  required,  in  the  performance  of 
such  duty,  to  act  in  good  faith,  with 
ordinary  diligence  and  intelligence, 
the  measure  of  the  care  required  be- 
ing a  question  of  fact,  under  the  par- 
ticular circumstances  of  each  case. 
While  they  can  not  devest  themselves 
of  such  duty  of  general  supervision  by 
committing  it  to  the  cashier,  they  may 
properly  intrust  him  with  all  dis- 
cretionary powers  which  appertain  to 
the  immediate  management  of  the  busi- 
ness, including  the  discounting  of  pa- 
per; and  they  are  not  liable  for  losses 
occurring  through  his  malversations, 
unless  their  own  proper  care  would 
have  prevented  such  losses.  Nor  are 
they  required  to  take  measures  of  un- 
usual precaution,  when  they  have  no 
reason  to  distrust  the  integrity  or  effi- 
ciency of  the  cashier  or  other  em- 
ployees. Decree,  83  Fed.  181,  reversed. 
Warner  v.  Penover.  33  C.  C.  A.  232, 
91    Fed.   587,   44   L.    R.   A.   761. 

Failure  to  take  bond. — In  Robinson 
V.   Hall,   12   C.   C.   A.   674,   63   Fed.   223, 


§  254 


NATIONAL  BANKS. 


1913 


§  254. 


Actions  to  Enforce  Liability.— Statutory  Remedy  Ex- 


clusive.— The  Revised  Statutes  prescribing  the  method  of  enforcing  the 
Hability  of  the  directors  of  national  banks  for  violation  of  the  banking  law, 
are  exclusive  of  other  remedies.® 

Prerequisites  to  Action. — A  national  bank  may  maintain  a  suit  against 
its  officers  to  enforce  their  liability  for  losses  resulting  from  a  violation  of 
the  statutory  requirements  in  conducting  the  business  of  the  bank.  A  suit 
by  the  comptroller  for  dissolution  of  the  association  and  an  adjudication  of 
such  violations  is  not  a  condition  precedent  to  the  enforcement  of  such 
liability. 10  The  directors  of  a  bank  having  been  negligent  in  the  manage- 
ment of  its  affairs,  resulting  in  loss,  and  one  of  them  being  appointed  its 
receiver,  his  refusal  to  bring  action  therefor  is  not  a  prerequisite  for  action 
by  the  stockholders  on  behalf  of  the  bank.^^ 

Jurisdiction. — The  state  courts  have  jurisdiction  of  an  action  brought 
against  the  officers  of  a  national  bank  to  recover  damages  on  account  of 


reversing  59  Fed.  (U.  S.)  648,  the  di- 
lectors  were  held  liable  for  loss  sus- 
tained through  irresponsible  cashier  of 
whom  they  required  no  bond. 

9.  Actions  to  enforce  liability, — Rev. 
St.,  §§  5234,  5239;  National  Exch.  Bank 
Tj.   Peters,   44   Fed.   13. 

The  remedy  against  directors  of  a 
national  bank  provided  by  Rev.  St., 
§  5239,  for  violations  of  the  National 
Banking  Act,  is  exclusive,  and  their 
liability  for  declaring  and  paying  divi- 
dends cut  of  the  capital  stock  of  the 
bank  can  be  enforced  only  by  the  re- 
ceiver acting  under  the  direction  of  the 
comptroller,  after  the  violation  of  the 
statute  has  been  judicially  determined, 
and  a  forfeiture  declared.  Hayden  v. 
Thompson,  67  Fed.  273,  reversed  in  17 
C.    C.   A.    592,    71    Fed.    60. 

10.  Prerequisites  to  action. — Rev. 
St.,  §  5239;  National  Bank  v.  Wade,  84 
Fed.  10;  Yates  v.  Jones  Nat.  Bank,  206 
U.  S.  158,  51  L.  Ed.  1002,  27  S.  Ct.  638; 
Yates  V.  Utica  Bank,  206  U.  S.  181,  51 
L.  Ed.  1015,  27  S.  Ct.  646;  Brinckerhofif 
V.  Bostwick,  88  N.  Y.  52,  reversing  23 
Hun   337. 

The  forfeiture  of  the  bank's  charter 
in  a  suit  brought  by  the  comptroller  of 
the  currency  is  not  a  condition  prece- 
dent to  the  maintenance  of  a  suit 
against  its  directors,  under  Rev.  St., 
§§  5300,  5239,  for  excessive  loans. 
Cockrill  V.  Cooper,  29  C.  C.  A.  529,  86 
Fed.  7. 

A  receiver  of  a  national  bank  may 
maintain  a  suit  against  the  directors 
in  behalf  of  creditors  and  stockholders 
to  recover  sums  alleged  to  have  been 
lost  to  the   bank  through   the  miscon- 


duct or  negligence  of  defendants,  and 
it  is  not  a  necessary  condition  prece- 
dent that  violations  of  the  banking  act 
should  have  been  previously  adjudged 
in  a  suit  brought  by  the  comptroller. 
Allen  V.  Luke,  141   Fed.  694. 

The  right  to  mamtain  an  action  un- 
der Rev.  St.,  §  5239,  to  recover  of  a 
bank  director  the^  damages  sustained 
by  his  bank  in  consequence  of  exces- 
sive loans  made  by  him  while  serving 
in  the  capacity  of  director,  is  not  af- 
fected by  the  fact  that  the  comptroller 
has  or  has  not  procured  a  forfeiture 
of  the  bank's  charter.  Stephens  v. 
Overstolz,  43   Fed.  771. 

Decision  contra. — Under  Rev.  St., 
§  5239,  providing  that,  if  the.  directors 
of  a  national  bank  shall  violate  any  of 
the  provisions  of  the  title  relating  to 
the  organization  and  management'  of 
banks,  the  franchises  of  the  bank  shall 
be  forfeited,  such  violation,  however, 
to  be  determined  by  a  proper  court  of 
the  United  States  in  a  suit  therefor  by 
the  comptroller,  and  that  in  cases  of 
such  violation  every  director  partici- 
pating therein  shall  be  personally  li- 
able for  all  damages  which  the  bank, 
its  shareholders,  or  any  other  person 
shall  have  sustained  in  consequence 
thereof,  the  comptroller  can  not  au- 
thorize the  receiver  to  bring  suit,  un- 
der §  5234,  to  enforce  such  personal 
liability,  until  it  has  been  adjudged  by 
a  proper  court  that  such  acts  have 
been  done  as  authorize  a  forfeiture  of 
the  charter.  Welles  v.  Grave*,  41  Fed. 
459. 

11.  Flynn  v.  Third  Nat.  Bank,  123 
Mich.  642,  81   N.  W.  572. 


1914 


BANKS  AND  BANKING. 


§  254 


alleged  violations  of  the  National  Bank  Act  by  such  officers.^^ 

Election  of  Remedies. — In  an  action  of  deceit  against  the  directors  of 
a  national  bank  to  recover  damages  sustained  by  persons  who  had  loaned 
money,  and  taken  as  collateral  security  therefor  the  stock  of  the  bank,  re- 
lying upon  the  published  statement  of  the  directors  as  to  its  financial  .con- 
dition, it  is  no  defense  that  the  bank  has  been  placed  by  the  comptroller  of 
the  currency  in  the  hands  of  a  receiver,  or  that  the  receiver  has  settled  w^ith 
the  directors,  and  released  them  from  all  liability,  where  it  does  not  also 
appear  that  plaintiffs  had  elected  to  proceed  against  the  bank.i^ 

Remedy  at  Law  or  in  Equity. — The  liability  of  an  officer'  for  violation 
of  his  duty  to  the  bank  is  in  most  cases  cognizable  in  equity  ;i-*  but,  where 


12.  Jurisdiction. — Ex  parte  Chet- 
wood,  165  U.  S.  443,  41  L.  Ed.  783,  17 
S.  Ct.  385;  Brinckerhoff  v.  Bostwick,  88 
K.  Y.  53,  reversing  23  Hun  237;  Barnes 
V.  Swift,  3  N.  P.  291,  3  O.  Dec.  688. 

It  does  not  follow  from  the  pro- 
vision of  §  5339,  Rev.  Stat.,  conferring 
exclusive  jurisdiction  on  courts  of  the 
United  States  to  declare  a  forfeiture 
of  the  charter  of  a  national  bank  as 
the  result  of  wrongs  committed  by  the 
directors,  that  such  action  could  only 
be  brought  in  the  courts  of  the  United 
States  after  a  forfeiture  has  been  ad- 
judged. Yates  V.  Jones  Nat.  Bank,  306 
U.  S.  158,  51  L.  Ed.  1003,  37  S.  Ct.  638, 
followed  in  Yates  v.  Utica  Bank,  206 
U.  S.  181,  51  L.  Ed.  1015,  27  S.  Ct.  646. 

State  courts  may  enforce,  against  di- 
rectors of  a  national  bank  who  have 
made  false  representations  as  to  the 
bank's  financial  condition  in  the  official 
report  to  the  comptroller  of  the  cur- 
rency, the  civil  liability  prescribed  by 
Rev.  St.  U.  S.,  §  5239  [U.  S.  Comp.  St. 
1901,  p.  3515],  which  provides  for  the 
forfeiture  of  the  charter  of  a  national 
bank  as  the  result  of  violations  of  the 
National  Bank  Act  by  the  directors, 
such  violations  to  be  determined  only 
by  the  federal  courts,  and  makes  every 
director  who  participated  in  or  as- 
sented to  tlie  same  civilly  liable  to 
persons  who  have  suffered  damage  in 
consequence  thereof.  Yates  v.  Jones 
Nat.  Bank,  74  Neb.  734,  105  N.  W.  287; 
Yates  V.  Jones  Nat.  Bank,  206  U.  S. 
158,   51   L.   Ed.   1002,   27   S.   Ct.   633. 

13.  Barnes  v.  Pogue,  11  O.  Dec.  798, 
39   Wkly.   L.    Bull.    382. 

14.  Remedy  in  equity. — Rankin  v. 
Cooper,  149  Fed.  1010;  Boyd  v. 
Schneider,  65  C.  C.  A.  209,  131  Fed. 
223;  Ackerman  v.  H'alsfy,  37  N.  J.  Eq. 
356;  Hand  v.  Atlantic  Nat.  Bank,  9 
Abb.  N.  C.  287,  55  How.  Prac.  231. 

The  personal  liability  of  directors  of 

.a   national   bank   for  violation   of   Rev. 

St.,    §   5204,   by   declaring   dividends   in 


excess  of  net  profits,  and  of  §  5200,  for 
loaning  to  separate  persons,  firms,  or 
corporations  amounts  exceeding  one- 
tenth  of  the  capital  stock,  can  not  be 
enforced  in  an  action  at  law.  Welles 
V.  Graves,  41  Fed.  459. 

Suit  by  stockholders  and  others. — 
Equity  has  jurisdiction  of  a  suit  by  a 
stockholder  of  a  national  bank,  in  be- 
half of  himself  and  other  stockhold- 
ers, against  the  bank,  its  receiver  and 
directors,  to  recover  of  the  latter  dam- 
ages to  the  stock  of  plaintiff  and  other 
uniting  stockholders,  caused  by  their 
negligence.  Sayles  v.  White,  18  App. 
Div.  590,  46   N.   Y.   S.   194. 

Where  accounting  necessary. — Where 
a  stockholder's  agent  of  a  national 
bank  sought  to  recover  from  directors 
losses  sustained  by  stock  speculations 
01  the  president  and  vice  president  with 
the  directors'  knowledge  and  partici- 
pation, a  bill  in  equity  for  an  account- 
ing was  sustainable,  though  a  recovery 
at  law  could  be  had  as  to  some  of  the 
transactions  pleaded.  McKinnon  v. 
Morse,  177  Fed.  576. 

A  suit  by  the  receiver  of  an  insol- 
vent national  bank  against  its  officers 
and  directors  to  compel  restitution  of 
funds  unlawfully  diverted  by  them  is 
one  to  execute  a  trust,  and  involves  an 
accounting  as  to  trust  funds,  and  hence 
is  of  equitable  cognizance.  Cooper  v. 
Hill,   36    C.    C.   A.   402,    94    Fed.    582. 

Where  securities  to  be  converted 
into  money. — A  suit  by  a  national  bank 
against  its  former  officers  and  di- 
rectors, under  Rev.  St.,  §  5239,  to  re- 
cover for  losses  resulting  from  their 
mismanagement  in  violation  of  the  pro- 
visions of  the  national  banking  law,  is 
cognizable  in  equity,  and  the  conver- 
sion of  securities  into  money  is  re- 
quired before  the  extent  of  the  liability 
can  be  ascertained,  and  when,  there- 
fore, the  remedy  at  law  is  not  com- 
plete or  adequate.  National  Bank  v. 
Wade,  84  Fed.  10. 
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there  is  an  adequate  remedy  at  law,  equity  has  no  jurisdiction. ^^ 

Form  of  Action. — The  right  of  action  against  the  directors  of  a  national 
bank,  for  violation  of  the  provisions  of  the  National  Banking  Act,  is  for  a 
tort,  and  comes  within  the  common-law  definition  of  actions  on  the  case.i" 

Parties  to  Actions — Bank. — Damages  to  a  national  bank  from  the 
misfeasance  or  mismanagement  of  its  officers  are  assets  of  the  bank,  re- 
coverable only  in  an  action  by  the  bank  or  for  the  benefit  of  all  the  stock- 
holders and  creditors. i'' 

Same — Receiver. — A  receiver  of  an  insolvent  national  bank  in  his  own 
name  or  in  the  name  of  the  bank,  may  enforce  against  the  directors,  for  the 
benefit  of  the  stockholders,  depositors,  and  other  creditors  of  the  bank,  any 
right  or  claim  resting  upon  the  nonperformance  or  negligent  performance  of 
their  duties  that  the  bank  itself  could  have  enforced. i*  An  action  against 
the  directors  of  a  national  bank  under  the  provisions  of  Rev.  St.,  §  5239, 
can  be  maintained  only  by  a  receiver  of  the  bank.i^ 

Same — Stockholder. — A  stockholder  may  sue,  in  equity,  the  directors 
for  their  gross  negligence,  resulting  in  loss  of  the  corporate  assets,  where 
the  directors  are  still  in  control  or  the  receiver  has  refused  to  sue.^"'     But 


15.  Remedy  at  law. — McKinnon  v. 
Morse,    177    Fed.    576. 

An  action  by  a  receiver  of  a  bank 
whose  charter  has  been  forfeited 
against  a  director  is  properly  brought 
at  law;  there  being  no  necessity  for 
invoking  the  aid  of  a  court  of  chan- 
cery either  because  of  the  nature  of  the 
issues  involved,  or  to  avoid  a  multi- 
plicity of  actions.  Stephens  v.  Over- 
stolz,   43    Fed.   771. 

Recovery  of  payment. — An  allega- 
tion that  a  director  withdrew  a  specific 
sum  from  the  bank,  after  knowledge  of 
its  insolvency,  and  immediately  be- 
fore its  suspension,  states  a  matter  for 
an  action  at  law,  and  is  not  cogni- 
zable in  equity.  Robinson  v.  Hall,  59 
Fed.   648. 

16.  Form  of  action. — Cockrill  v. 
Butler,   78   Fed.   679. 

An  action  by  a  private  individual 
against  the  directors  for  damages  aris- 
ing from  the  making  of  false  reports 
or  other  violations  of  The  National 
Banking  Act  can  only  be  maintained 
as  an  action  at  the  common  law  in  the 
nature  of  an  action  of  deceit.  Garner 
V.  Thompson,  74  Fed.  125. 

17.  Parties  plaintiff. — Yates  v.  Jones 
Nat.  Bank,  74  Neb.  734,  105  N.  W.  287; 
modified  in  306  U.  S.  158,  51  L.  Ed. 
1002,  37  S.  Ct.  638;  Yates  %<.  Utica  Bank, 
306  U.  S.  181,  51  L.  Ed.  1015,  27  S.  Ct. 
646. 

18.  Receiver. — Movius  v.  Lee,  30 
Fed.   298. 


A  receiver  of  an  insolvent  national 
bank  has  a  right  to  maintain  a  suit  in 
his  own  name  against  directors  to 
charge  them  for  losses  that  may  have 
been  sustained  by  the  corporation  and 
its  creditors  through  their  wrongful  or 
fraudulent  acts.  Cockrill  v.  Abeles,  30 
C.    C.   A.   223,   86   Fed.    505. 

19.  Gerner  v.  Thompson,  74  Fed. 
125;   Howe  v.  Barney,  45  Fed.  668. 

20.  Stockholder. — Ackerman  v.  Hal- 
sey,  37  N.  J.  Eq.  356;  Hand  v.  Atlantic 
Nat.  Bank  (N.  Y.),  9  Abb.  N.  C.  287, 
55  How.  Prac.  231. 

A  stockholder  may  maintain  an  ac- 
tion against  the  directors  charged  by 
him  to  have  caused  loss. by  their  neg- 
ligence; the  bank  and  its  receiver  hav- 
ing refused  to  bring  suit.  Nelson  v. 
Burrows   (N.  Y.),  9  Abb.  N.  C.  280. 

A  stockholder  in  a  national  bank 
can  not  sue  the  directors  for  their 
gross  negligence,  whereby  loss  of  the 
corporate  assets  has  resulted.  Conway 
V.  Halsey,  44  N.  J.  L.  462. 

Where  bank  refuses  to  sue. — Where 
the  directors  of  a  national  bank  have 
violated  the  provisions  of  The  National 
Banking  Act,  to  the  damage  of  the 
bank  and  its  shareholders,  and  the 
bank  fails  on  request  to  bring  an  ac- 
tion against  such  directors  for  the  re- 
covery of  such  damages,  an  action 
may  be  maintained  for  that  purpose 
by  a  shareholder.  Ex  parte  Chetwood. 
165   U.   S.   443,  41    L.   Ed.   783,   17   S.   Ct. 
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a  shareholder  can  not  maintain  an  action  against  the  directors  for .  such 
violation  for  his  benefit  alone,  while  the  bank  is  a  going  concern  and  has 
not  been  dissolved  by  proper  action  by  the  comptroller  of  the  currency  in 
a  federal  court,  but  the  action  must  be  brought  by  him  on  behalf  of  the 
others,  and  the  bank  must  be  made  a  party. ^^  One  who  has  been  a  share- 
holder, but  has  parted  with  his  stock,  cannot  maintain  an  action  against  the 
directors  for  such  violation  before  the  dissolution  of  the  bank  by  proper 
proceedings  in  the  federal  court.^^ 

Depositor, — Where  several  depositors  of  a  national  bank  had  claims 
against  a  number  of  the  bank's  directors,  arising  out  of  their  failure  to  take 
steps  to  prevent  the  bank's  assets  being  improperly  loaned,  and  none  of 
such  depositors  could,  by  separate  suits  at  law,  recover  that  to  which  he  was 
entitled,  such  depositors  were  entitled  to  maintain  a  single  suit  against  such 
directors  in  equity.^^ 


385;  Zinn  v.  Baxter,  65  O.  St.  341,  62 
N.   E.  327. 

By  one  stockholder  on  behalf  of  all. 
—  If  the  receiver  of  a  national  bank  is 
one  of  the  directors  chargeable  with 
neglect,  one  or  more  of  the  stockhold- 
ers may  maintain  an  action  in  behalf 
of  all  for  misuse  of  the  bank's  funds. 
Brinckerhoff  v.  Bostwick,  88  N.  Y.  52; 
Zinn  V.  Baxter,  65  O.  St.  341,  62  N.  E. 
327. 

A  stockholder  of  an  insolvent  na- 
tional bank  may  bring  a  suit  in  a 
state  court,,  in  behalf  of  the  bank  and 
himself,  as  a  representative  stock- 
holder, against  the  directors,  to  re- 
cover money  alleged  to  have  been  lost 
through  their  negligence  and  breach 
of  trust,  when  the  bank's  officers,  the 
receiver,  and  the  comptroller  of  the 
currency  have  all  refused  to  bring  such 
a  suit.  Ex  parte  Chetwood,  165  U.  S. 
443,    41    L.    Ed.   782,    17    S.    Ct.    385. 

After  appointment  of  receiver. — A 
stockholder  in  an  insolvent  national 
bank  for  which  a  receiver  has  been  ap- 
pointed can  not  sue  its  directors  to 
make  them  personally  liable  for  the 
mismanagement  of  the  bank,  as  the 
right  of  action  is  in  the  receiver,  and 
not  in  the  individual  stockholder. 
Howe  V.   Barney,  45   Fed.   668. 

Receiver  directed  to  sue  by  comp- 
troller.— Where  no  proceeding  is  pend- 
ing under  the  national  bank  law  for 
forfeiture  of  the  charter  of  a  bank,  its 
stockholders  may,  in  a  state  court, 
maintain  an  action  against  its  directors 
to  recover  for  their  gross  neglect 
without  alleging  that  the  comptroller 
of  the  currency  directed,  or  refused  to 
direct,   the   receiver   to  brihg  such   ac- 


tion.    Brinckerhofif  v.  Bostwick,  88  N. 
Y.   52,  reversing  23   Hun  237.  ^ 

Stockholder's  shares  sold  to  pay  as- 
sessments.— Where  a  bank  sold  a 
stockholder's  shares  for  his  failure  to 
pay  assessments  made  necessary  by 
losses  occasioned  by  the  negligence  of 
the  directors,  an  action  to  recover  the 
loss  so  sustained,  which  would  or- 
dinarily be  brought  against  the  de- 
linquent directors  by  the  corporation, 
need  not  be  brought  by  it,  but  may  be 
brought  by  the  stockholders  affected 
when  the  managing  directors  at  the 
tirne  are  the  ones  charged  with  the 
misconduct.  Hanna  v.  People's  Nat. 
Bank,  35  Misc.  Rep.  517,  71  N.  Y.  S. 
1076;  S.  C,  76  App.  Div.  224.  78  N.  Y. 
S.  516.  Modified  in  Hanna  v.  Lyon,  179 
N.  Y.  107,  71   N.   E.  778. 

21.  Zinn  v.  Baxter,  65  O.  St.  341,  62 
N.    E.   327. 

22.  Stockholder  who  has  sold  shares. 
— Zinn  V.  Baxter,  65  O.  St.  341,  62  N. 
E.   327. 

23.  Depositor.— The  National  Bank 
Act,  providing  for  the  administration 
of  the  affairs  of  an  insolvent  national 
bank  by  a  receiver  appointed  by  the 
comptroller  of  the  currency,  does  not 
prevent  depositors  of  an  insolvent 
bank  from  maintaining  a  suit  against 
its  directors  for  negligently  permitting 
its  oiificers  to  loan  the  bank's  assets  in 
violation  of  such  act,  constituting  a 
Ijreach  of  the  bank's  implied  contract 
with  such  depositors,  inherent  in  the 
contract  of  deposit,  that  the  bank 
would  use  such  deposits  and  its  other 
assets  in  conformity  with  the  safe- 
guards provided  by  law.  Boyd  v. 
Schneider,  65  C.  C.  A.  209,  131  Fed. 
223. 
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Creditors. — A  creditor  of  an  insolvent  bank,  for  which  a  receiver  has  been 
appointed,  cannot  sue  its  directors  for  the  purpose  of  making  them  person- 
ally liable  for  the  mismanagement  of  the  bank. 2* 

Person  Relying  on  False  Report. — An  action  may  be  maintained  by  a 
person  relying  to  his  injury  thereon  against  the  directors  for  making  a  false 
report  of  the  bank's  condition. ^s 

Defendants. — To  an  action  by  one  stockholder  on  behalf  of  all  others, 
the  bank  itself,  and  the  receiver,  as  such,  are  proper  and  necessary  parties 
defendant.^® 

Limitation  of  Actions. — Where  a  national  bank  suffered  losses  through 
the  continued  negligence  of  its  directors,  which  was  unknown  to  its  creditors, 
and  such  directors  remained  in  control  until  the  appointment  of  a  receiver 
on  the  bank's  insolvency,  a  court  of  equity  will  entertain  a  suit  to  charge 
them  with  personal  liability,  notwithstanding  the  fact  that  an  action  at  law 
to  recover  for  their  wrongful  acts  would  be  barred  by  limitation  under  the 
laws  of  the  state. ^'' 

Pleadings. — In  an  action  by  a  stockholder  of  a  national  bank,  charging 
the  directors  with  misconduct,  a  complaint  failing  to  allege  a  demand  upon 
the  comptroller  of  the  currency  for,  and  his  refusal  of,  a  direction  that  the 
receiver  bring  the  action,  is  defective.^*  It  is  not  necessary  that  the  bill 
allege  the  exact  amount  of  the  loss  arising  from  each  transaction  set  out 
where  it  is  not  yet  known ;  but  it  should  set  out  with  particularity  the  acts 
of  defendants  relied  on  to  constitute  negligence  or  misconduct,  and  the  de- 
tails of  the  several  transactions  should  be  given  with  such  fullness  as  can 

24.     Creditor. — National    Exch.    Bank  25.     Gerner    v.    Thompson,     74     Fed. 

V,  Peters,  44  Fed.  13.  3  25. 

The  right  to  maintain  a  suit  against  26.       Parties       defendant.— Brincker- 

the   directors   of   an   insolvent   national  hoff  v.   Bostwick,  88  N.  Y.  52;   Zinn  v. 

bank    under    Rev.    St.,    §    5239     [U.    S.  Baxter,  65  O.  St.  341,  62  N'.   E.  327. 

Comp.    St.    1901,    p.    3515],    to    recover  In   an   action   by   a  stockholder   of   a 

for    general    distribution,    as    assets    of  national  bank  against  the  directors  for 

the   bank,    sums   alleged   to   have   been  loss  of  the  corporate  assets  through  the 

lost    to    it    through    the    negligence    or  latter's    negligence,    the    bank    and    the 

mismanagement    of    its    affairs    by    de-  receiver   appointed  by  the   comptroller 

fendants,  is  one  vested  in  the  receiver  should    be    joined.      Hand    v.    Atlantic 

for   the   benefit   of   both    creditors   and  >^'at.  Bank,  9  Abb.  N,  C.  287,  55   How. 

stockholders;  and  conceding  that  such  "rac.   231. 

suit  mav  be  maintained  without  a  pre-  \  receiver  of  the  assets  of  a  national 

vious  adjudication  forfeiting  the  bank's  nank,  appointed  by  the  comptroller  of 

charter    under    said    section,    and    even  the   ourrency,   is  a  necessary  party  de- 

that  it  may  be  brought  by  others  than  fendant  in  a  suit  m  equity  against  di- 

the  receiver,   acting  under  direction   of  rectors    of   the   corporation   to   recover 

the  comptroller  of  the  currency  (which  damages  for  the  waste  and  loss  of  the 

is  doubtful),  it  can  not  in  any  case  be  corporate   assets,   caused  by  the   negli- 

maintained    by    creditors     alone,      who  g«nce  of  the  directors  in  the  discharge 

have    no    interest    in    the    fund    sought  ,°f   their    official   duties.      Hand   v.   At- 

to    be    recovered,    beyond    the    amount  'antic  Nat.  Bank,  9  Abb.  N.  C.  287,  55 

of    their    claims,    and    no    authority    to  How.  Prac._231. 

represent    the    stockholders    to    whom  27.    Rankin  v.  Cooper,  149  Fed.  1010. 

the  remaining  interest  belongs.     Boyd  .28-  Pleadings.— Brinckerhoffw.  Bost- 

V    Schneider,  124  Fed.  239.  "^'ck,    23    Hun    237,    reversed    in    88    N. 

Y.    53. 
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be  done  by  complainant.^^  An  allegation  that  the  directors  permitted  loans 
to  be  made  to  one  person  in  excess  of  ten  per  centum  of  the  bank's  capital  is 
not  equivalent  to  an  averment  that  they  knowingly  permitted  them,  or  that 
they  could  have  ascertained  the  existence  thereof  by  an  examination  of  the 
books,  and  is  insufficient  to  charge  them  with  personal  liability  for  resulting 
losses.^"  The  plaintiff  may  state  the  aggregate  amount  of  the  excessive 
loans  made  to  each  party,  and  the  damage  resulting  therefrom  in  each  case, 
accompanying  each  allegation  with  an  exhibit  showing  the  dates  and  amounts 
of  the  several  loans  that  go  to  make  up  the  aggregate  sum  stated  in  the  peti- 
tion, and  is  not  compelled  to  declare  in  a  separate  count  for  each  loan 
made.^^  Where  several  depositors  of  an  insolvent  national  bank  filed  a  bill 
against  directors  for  a  breach  of  their  implied  contract  to  see  that  the  bank's 
assets  were  used  according  to  law,  but  the  bill  failed  to  allege  the  time  when 
complainants'  deposits  were  made,  complainants  were  entitled  to  leave  to 
amend  in  that  respect. ^^  An  allegation  that  the  plaintiff  was  elected  as 
the  stockholder's  agent  to  wind  up  the  affairs  of  the  bank  to  the  place  of 
a  receiver,  gave  bond  and  is  the  duly  qualified  agent,  sufficiently  shows  his 
capacity  to  sue.^^ 

Issues. — In  an  action  by  a  national  bank  to  recover  damages  sus- 
tained in  consequence  of  excessive  loans  made  by  former  directors,  the  issues 
to  the  jury  are  whether  the  loans  were  made  when  the  borrower  was  already 
indebted  to  one-tenth  of  the  capital  actually  paid  in  by  the  bank,  whether 
such  loans  were  knowingly  made  by  such  directors,  and  what  portions  of 
the  moneys  were  so  lost.^* 

Evidence. — In  an  action  by  the  receiver  of  an  insolvent  national  bank,  to 
charge  the  directors  with  liability  for  losses,  proof  of  general  supineness 
and  looseness  of  management  on  their  part  is  not  sufficient  to  cast  upon  them 
the  burden  of  exonerating  themselves,  as  the  court  can  only  charge  them 
with  liability  for  losses  shown  to  have  resulted  from  their  negligence.^^  a 
bill  by  the  receiver  of  a  national  bank  against  its  officers  and  directors  for  the 
unlawful  diversion  of  funds  of  the  bank  is  sufficient  to  support  a  recovery, 
when  the  diversion  is  proved,  although  a  further  allegation  that  such  diver- 

29.  Allen  v.  Luke,  141   Fed.  694.  president,    in    which     defendants      par- 
In  such  a  bill,   charging  the  making       ticipated,  alleging  that  at  a  stockhold- 

of   illegal   loans    by   defendants    as    di-  ers'    meeting   held     pursuant      to      law 

rectors,  it  is  not  necessary  to  allege  a  plaintiff    was    elected    as    shareholders' 

formal  vote   of  defendants   authorizing  agent    to    wind    up    the    affairs    of   the 

or      approving     such    loans.      Allen    v.  bank   in   place   of   a   receiver,   and   that 

Luke,   163   Fed.   1018.  he  gave  bond,  as  required  by  law,  and 

30.  Robinson  v.   Hall,  59  Fed.  64e.  is  the  duly  qualified  agent  of  the  share- 

31.  Stephens  v.  Overstolz,  43  Fed.  holders  to  act  in  the  place  of  the  re- 
771.  ceiver,     sufficiently    showed    complain- 

32.  Boyd  v.  Schneider,  65  C.  C.  A.  ant's  capacity  to  sue.  McKinnon  v. 
209,    131    Fed.   233.  Morse,  177  Fed.  576. 

33.  Allegation  of  agent's  right  to  34.  City  Nat.  Bank  v.  Crow,  37  Okl. 
sue. — A   bill   by   a   stockholder's   agent  107,   111   Pac.   210. 

of  an  insolvent  bank  against  directors  35.    Decree,   83   Fed.  181,   reversed  in 

to  recover  moneys  lost  by  ultra  vires  Warner  v.  Penoyer,  33  C.  C.  A.  232, 
transactions   of  the  president  and  vice       91  Fed.  387,  44  L.  R.  A.  761. 
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sion  was  fraudulent  is  not  proved.     The  gravamen  of  the  bill  is  the  fact  of 
unlavi^ful  diversion.36 

Presumptions. — The  president  and  cashier  of  a  national  bank,  who  per- 
sonally conduct  its  business,  are  not  presumed  ignorant  of  the  falsity  ot 
reports  of  the  bank's  condition,  published  by  them;  the  books  of  the  bank 
showing  the  falsity  on  their  face.^'' 

§  2  55.  Criminal  Responsibility  of  Officers  or  of  Persons  Aiding  or 
Abetting  Them— §  256. Offenses— §  256  (1)  Making  False  En- 
tries or  Reports — §  2  56  (la)  In  General. — Every  president,  director, 
cashier,  teller,  clerk,  or  agent  of  any  association,  who  makes  any  false  entry  in 
any  book,  report,  or  statement  of  the  association,  with  intent  to  injure  or 
defraud  the  association  or  any  other  company,  body  politic  or  corporate,  or 
any  individual  person,  or  to  deceive  any  officer  of  the  association,  or  any  agent 
appointed  to  examine  the  affairs  of  any  such  association;  and  every  person 
who  with  like  intent  aids  or  abets  any  officer,  clerk,  or  agent  in  any  violation 
of  this  section,  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be  im- 
prisoned not  less  than  five  years  nor  more  than  ten.^s  The  statute  is  highly 
penal,  and  should  therefore  receive  a  strict  construction.^^  The  offense  is 
punishable  by  imprisonment  not  less  than  five  nor  more  than  ten  years,  and 
is  therefore  an  infamous  crime.^"  Where  the  president  of  a  national  bank 
made  a  false  report  to  the  comptroller  of  the  currency  with  intent  to  deceive 
an  examiner  who  might  be  appointed  to  make  an  examination  of  the  bank, 
such  act  constituted  an  offense,  irrespective  of  the  existence  of  any  other 
incidents  disjunctively  mentioned  in  this  section. *i 

Report  of  Association. — In  an  indictment  for  making  a  false 
entry  in  a  report,  it  is  not  necessary  to  allege  that  the  report  in  which  the 
false  entry  was  made  was  one  made  by  the  association,  since  the  penalty  is 
affixed  to  any  person  making  the  false  entry,  and  not  to  the  association  or 
its  officers  for  making  a  false  report."'^ 

Knowledge  and  Intent. — The  false  entry  or  report  must  have  been  made 
knowingly,*^  with  the  intent,  either  to  injure  or  defraud  the  bank,  or  some 

36.  Cooper  v.  Hill,  36  C.  C.  A.  403,  Ed.  363,  16  S.  Ct.  222.  See,  also,  In  re 
94  Fed.  582.  Claasen,  140  U.   S.   300,   35   L.   Ed.   409. 

37.  Gerner  v.  Mosher,  58  Neb.  135,  41.  Clement  v.  United  States,  79  C. 
78  N.  W.  384.  46  L.  R.   A.  344.  C.   A.   343,    149   Fed.   305. 

38.  Making  false  entries  or  reports.  42.  Harper  v.  United  States,  7  Ind. 
—Rev.  Stats.,  §  5209,  5  Fed.  Stats.  145.  T.  437,  104  S.  W.  673. 

Under   this    section,   it   is   an   indict-  43.      Made      knowingly. — Coffin      v. 

able   offense   to   make   a   false   entry  in  United  States,  163  U.  S.  664,  40  L.  Ed. 

a  report  to  the  comptroller  of  the  cur-  1109,    16    S.    Ct.    943;    United    States   v. 

rency,   or  to   aid  and  abet  the   making  Allen,    47    Fed.    696;    United    States    v. 

of     such     entry.        United      States      v.  Wilson,  176  Fed.  806;  Morse  v.  United 

French,   57   Fed.   383.  States,   98   C.   C.   A.   331,   174   Fed.   539; 

As  to  officers    generally,     see     ante.  Coffin  v.  United  States,  156  U.  S.  433, 

"Criminal  Responsibility,"   §  60.  39   L.    Ed.    481,    15    S.    Ct.    394;    United 

39.  United  States  v.  Eqe,  49  Fed.  States  v.  Britton,  107  U.  S.  655,  37  L. 
853.  Ed.  520,  2  S.  Ct.  513;  Graves  v.  United 

40.  Punishment  as  felony. — Folsom  States,  165  U.  S.  323,  41  L.  Ed.  733,  17 
V.   United   States,   160  U.   S.   131.  40   L.  S.  Ct.  393. 
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other  corporation,  or  some  firm  or  person;  to  deceive  some  ofificer  of  the 
bank ;  or  to  deceive  some  agent  appointed  or  thereafter  to  be  appointed  to  ex- 
amine the  affairs  of  the  bank.  If  any  one  of  these  intents  is  present,  the 
offense  is  complete.*^  A  false  entry  in  a  report  by  a  national  bank  officer 
or  director  is  not  an  incorrect  entry  made  through  inadvertence  or  negligence, 
but  is  an  entry  known  to  the  maker  to  be  untrue.*^  Mere  arbitrary  exercise 
of  discretion  in  keeping  the  books,  not  amounting  to  an  abuse  thereof,  is 
insufficient  to  constitute  the  offense.**  This  intent  may  be  inferred  from 
the  false  entry  itself.  The  law  presumes  that  a  man  intends  the  legitimate 
consequences  of  his  acts,  and,  if  the  natural  and  probable  consequence  of  a 
false  entry  in  a  report  or  a  book  of  the  bank  to  deceive  the  examiner,  or 
to  injure  or  defraud  the  bank,  or  to  deceive  any  of  its  officers,  the  jury  is  au- 
thorized to  presume,  from  the  entry  itself,  that  it  was  made  with  that  intent. 
It  is  no  defense  to  a  wrongful  act,  knowingly  and  intentionally  committed, 
that  it  was  done,  with  an  innocent  intent.*''    The  jury  was  warranted  in  find- 


44.  Intent  to    injure     or     deceive. — 

United   States   v.    Allis,    73    Fed.    165. 

"It  is  sufficient  that  he  made  a  false 
entry  Icnowingly,  with  the  intent  to  de- 
ceive an  agent  that  was  appointed  or 
that  was  thereafter  to  be  appointed  to 
examine  its  affairs,  though  he  did  not 
intend  to  injure  or  defraud  the  bank 
or  to  deceive  its  officers.  It  is  suffi- 
cient that  he  made  the  false  entry 
Irnowingly,  with  tlie  intent  to  injure  or 
defraud  the  bank,  though  he  did  not 
intend  to  deceive  the  examiner,  or  all 
the  officers  of  the  bank.  It  is  suffi- 
cient that  he  knowingly  made  the 
false  entry  with  the  intent  to  deceive 
an  officer  of  the  bank,  though  he  did 
not  intend  to  injure  or  defraud  the 
bank  or  to  deceive  the  examiner." 
United  States  v.   Allis,  73   Fed.   165. 

Intent  to  deceive  creditors. — Where 
an  indictment  under  Rev.  St.,  §  5209, 
alleges  the  making  of  false  entries  in 
a  report  of  a  national  bank  to  the 
comptroller  of  the  currency  with  in- 
tent to  injure  and  defraud  the  bank- 
ing association  and  the  stockholders 
thereof,  and  to  deceive  its  directors, 
it  is  not  sufficient  to  prove  an  intent 
to  deceive  other  persons,  such  as  cred- 
itors, depositors,  the  comptroller,  or 
the  public.  United  States  v.  Allen,  47 
Fed.  696. 

45.  Made  negligently  or  inadvert- 
ently.— United  States  v.  Graves,  53 
Fed.  634;  United  States  v.  Allen,  47 
Fed.  696;  United  States  v.  Allis,  73 
Fed.  165. 

"Certainly  the  jury  could  not  have 
convicted  if  they  had  found  that  the 
entry  had  been  omitted  through  any 
inadvertence    or    negligence,    or    in '  ig- 


norance of  its  untrue  character."  Coch- 
ran V.  United  States,  157  U.  S.  286,  39 
L.    Ed.    704,    15    S.    Ct.    628. 

A  simple  mistake  by  an  officer  c^f  a 
national  bank  in  making  an  entry  in 
one  of  the  company's  books,  growing 
out  of  a  clerical  error,  is  not  a  viola- 
tion of  Rev.  St.,  §  5209  (U.  S.  Cnmp. 
St.  1901,  p.  3497),  punishing  the  mak- 
ing of  false  entries  by  a  bank  officer 
with  intent  to  deceive.  United  States 
V.   Wilson,   176   Fed.   806. 

46.  United  States  v.  Allen,  47  Fed. 
696. 

47.  Presumed  for  comrnission  of 
act— United  States  v.  Allis,  73  Fed. 
165. 

The  court  advised  the  jury  that  in 
determining  defendant's  intent  they 
might  consider  testimony  tending  to 
show  that  defendant,  without  notice  to 
the  board  of  directors,  and  without 
their  knowledge  or  consent,  had  in- 
vested one-half  the  bank's  capital  in 
the  bonds  in  question,  and  then  said: 
"The  rule  of  law  in  regard  to  intent 
is  that  intent  to  defraud  is  to  be  in- 
ferred from  willfully  and  knowingly 
doing  that  which  is  illegal,  and  which, 
in  its  necessary  consequences  and  re- 
sults, must  injure  another.  The  intent 
may  be  presumed  from  the  doing  of 
the  wrongful  or  fraudulent  or  illegal 
act,  and  in  this  case,  if  you  find  that 
the  defendant  placed  that  which  was 
worthless  or  of  little  value  among  the 
assets  of  the  bank  at  a  greatly  ex- 
aggerated value  and  had  that  exagger- 
ated value  placed  to  his  own  personal 
account  upon  the  books  of  '■he  bank, 
from  such  finding  of  fact  you  must 
necessarily   infer   that    the   intent   with 
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ing  that  false  entries  were  made  with  guilty  intent  from  the  testimony  of  de- 
fendant that  the  said  entries  were  made  under  his  direction,  with  the  knowl- 
edge that  they  were  not  transactions  of  the  day  on  which  they  were  en- 
tered in  the  books  of  the  bank.-**  In  determining  the  intent  the  jury  should 
consider  the  testimony  of  the  defendant. ^^  The  gravamen  of  the  offense  of 
making  a  false  entry  by  the  president  of  a  national  banking  association,  in 
the  books  thereof,  is  the  false  entry  with  intent  to  injure,  defraud,  or  de- 
ceive.^'^  Intent  to  injure  a  bank  by  a  false  report  to  the  comptroller  of  the 
currency  is  not  negatived  as  matter  of  law  by  the  fact  that  the  report  showed 
the  bank  to  be  in  better  condition  than  it  really  was.'^  Intention  to  de- 
ceive any  one  director  or  officer  is  as  criminal  as  the  intention  to  deceive 
all  of  them. 52  The  fact  that  the  officers  in  question  were  not  actually  deceived 
is  not  conclusive  proof  of  the  absence  of  intent  to  deceive. '^ 

Officer  Deceived. — An  indictment  which  charges  the  making  of  a  false 
entry  in  a  report  with  intent  to  deceive  the  comptroller  of  the  currency,  can 
not  be  sustained,  as  he  is  not  an  agent  appointed  to  examine  the  affairs  of  a 
national  bank.'*  A  conyiction  can  not  be  had  where  it  appears  that  the  offi- 
cers alleged  to  have  been  deceived  were  accomplices  in  the  speculation,  to 
hide  which  the  false  entries  were  madc^** 

Falsity  Apparent. — It  is  immaterial  that  the  act  was  not  done  in  a  skil- 
ful manner,  or  that  the  falsity  could  be  easily  detected  by  inquiry  or  by 
examination  of  other  books. ^^ 

Forgery  Not  Involved. — The  making,  by  an  officer  or  agent  of  a  national 
banking  association,  of  a  false  entry  in  its  books,  reports  or  statements,  with 
intent  to  injure  or  defraud  the  association,  or  others,  or  with  the  intent  to 

which    he    did    that    act    was    to    injure  53.    United  States  v.   Means,  43  Fed. 

or  defraud  the  bank,  but  this  inference  599. 

or  presumption  is  not  necessarily  con-  54.     Officer   deceived. — United   States 

elusive,"    etc.      Held,    to    be    no    error.  -v.  Bartow,  10  Fed.  874,  20  Blatchf,  349. 

Agnew  V.  United  States,   165  U.   S.  36,  55.    United  States  v.   Means,  42  Fed. 

41    L.    Ed.   624,    17    S.    Ct.   235.  599. 

If   such    false   entries   had   a   natural  56.    Falsity  apparent. — United  States 

tendency  to   deceive   the   bank  officers,  v.   Harper,  33   Fed.  471. 

the    fact    that    defendants    deny   having  "If   the    false    entry   is    calculated   to 

had  any  such  actual  intent  can  not  re-  deceive,  the  making;   of  it  in  the  books 

but   the   presumption   of   intent   arising  of   the   association,   with    intent   to    de- 

from   the   nature    of   the   entries   them-  ceive,  is  all  that  is  necessary  to  bring 

selves.      United    States    v.    Means,    42  the  act  within  the  meaning  of  the  stat- 

Fed.   599.  ute.     It  is  perfectly  apparent  that  any 

48.  United  States  v.  Folsom,  7  N.  false  entry  in  any  account  book  of  a 
Mex.   532,   38   Pac.   70.  bank    used    in    transacting   its    banking 

49.  United  States  v.  Allis,  73  Fed.  business  is  calculated  to  deceive.  The 
165.  fact    that    its    falsity    may    be    exposed 

50.  Allis  V.  United  States,  155  U.  S.  by  an  examination  of  other  books  of 
117,  39  L.  Ed.  91,  15  S.  Ct.  36;  Graven  account,  does  not  render  it  any  the 
V.  United  States,  165  U.  S.  323,  41  L.  less  a  false  entry  made  with  intent  to 
Ed.  732,  17  S.  Ct.  393;  Agnew  v.  United  deceive.  The  circumstance  that  the 
States,  165  U.  S.  36,  41  L.  Ed.  624,  17  attempt  to  deceive  by  making  a  false 
S.  Ct.  235.  entry   was    not    an    adroit    and    skillful 

51.  United  States  v.  Corbett,  215  U.  one,  does  not  relieve  the  act  of  its 
S    233     54   L.    Ed.    173,   30   S.   Ct.   81.  criminal    character."      United    States   v. 

52.  United  States  v.  Means,  42  Fed.  Britton,  107  U.  S.  655,  27  L.  Ed.  520, 
599  2  S.   Ct.  513. 
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deceive  its  officers  or  any  agent  appointed  to  examine  its  affairs,  does  not 
necessarily  involve  the  crime  of  forgery.^'^ 

Request  by  Comptroller. — To  constitute  the  offense  of  making  a  false 
report  of  the  condition  of  a  national  bank,  it  is  not  necessary  that  such  report, 
when  made  by  an  officer  of  the  bank  to  the  comptroller,  should  have  been 
made  in  response  to  a  call  or  request  of  the  comptroller.^* 

Conspiracy  to  Make  False  Entry. — A  conspiracy  to  cause  false  entries 
to  be  made  in  the  books  of  a  national  bank  by  an  officer  or  agent  thereof 
for  the  purpose  of  defrauding  the  bank  or  others,  or  deceiving  an  agent  ap- 
pointed to  examine  the  affairs  of  the  bank,  is  one  to  commit  an  offense 
against  the  United  States,  within  the  meaning  of  §  5440  of  the  Revised 
Statutes  and  is  indictable  thereunder. ^^ 

§  256  (lb)  What  Amounts  to  False  Entry  or  Report. — The  crime 
of  making  false  entries  by  an  officer  of  a  national  bank,  with  intent  to  de- 
fraud, includes  any  entry  on  the  books  of  the  bank  intentionally  made  to  rep- 
resent what  is  not  true  or  does  not  exist,  with  the  intent  either  to  deceive 
its  officers  or  defraud  the  association.®*'  A  false  entry  is  an  entry  made  in 
the  bank's  books  by  an  officer  of  the  bank,  that  is  intentionally  and  knowingly 
false  when  made,  and  made  with  intent  to  deceive  the  officers  of  the  bank  or 
defraud  the  association.^^  An  entry  which  represents,  as  an  actual  transac- 
tion, one  which  does  not  exist,  or  which  is  false  in  a  material  part,  constitutes 
a  false  entry  within  the  statute.®^    By  entry  is  meant  an  item  in  an  account.*'^ 

Actual  Transaction. — The  making  of  a  false  entry  is  a  concrete  offense 
which  is  not  committed  where  the  transactions  entered  actually  took  place, 
and  is  entered  exactly  as  it  occurred.*^-*     Entries  in  the  books  of  a  national 

57.  Cross  V.  North  Carolina,  132  U.  40  L.  Ed.  1109,  16  S.  Ct.  943;  Agnew 
S.  131,  33  L.  Ed.  287,  10  S.  Ct.  47.  v.  United  States,  165  U.  S.  36,  41  L.  Ed. 

58.  Bacon  v.  United  States,  38  C.  C.  024,  17  S.  Ct.  235;  Graves  v.  United 
A.  37,  97   Fed.  35.  States,    165    U.    S.    323,   41   L.    Ed.   733, 

59.  Scott  V.  United  States,   64   C.   C.  17   S.   Ct.   393. 

A.   631,  130   Fed.  429;  The  court   did  not  err  in  giving  the 

60.  United  States  v.  Harper,  33  Fed.  tollowing  instruction  on  behalf  of  the 
471.  government   in   the   trial   of  a   national 

61.  United  States  v.  Wilson,  176  Fed.  bank  president.  "The  crime  of  mak- 
806.  ing  false  entries  by  an  officer  of  a  na- 

62.  Coffin  V.  United  States,  162  U.  tional  bank  with  the  intent  to  defraud, 
S.  664,  40  L.  Ed.  1109,  16  S.  Ct.  943.  defined  in  the  Revised  Statutes  of  the 

63.  Entry  means  item  in  account. —  United  States  §  5309,  includes  any  en- 
The  word  "entry,"  as  used  in  Rev.  St.,  try  on  the  books  of  the  bank  which  is 
§  5209  (U.  S.  Comp.  St.  1901,  p.  3497),  intentionally  made  to  represent  what 
declaring  that  every  officer,  clerk,  or  is  not  true  or  does  not  exist,  with  the 
agent  of  a  national  banking  associa-  intent  either  to  deceive  its  officers  or 
tion  who  makes  any  false  entries  in  to  defraud  the  association.  The  crime 
any  of  the  bank's  books  with  intent  to  may  be  committed  personally  or  by 
injure  or  defraud  the  association  shall  direction."  The  exception  was  con- 
be  guilty  of  a  misdemeanor,  means  fined  to  the  foregoing,  but  the  instruc- 
"an  item  in  an  account."  United  States  tion  thus  continued:  "Therefore  the 
V.  Morse,  161  Fed.  429.  entry  of  a  slip  upon  the  books  of  the 

64.  Entry  of  actual  transaction.—  bank,  if  the  matter  contained  in  that 
Coffin  7).  United  States,  156  U.  S.  432,  deposit  slip  is  not  true,  is  a  false  en- 
39  L.  Ed.  481,  15  S.  Ct.  394.  See,  also,  try.  If  the  statement  made  upon  the 
Coffin  V.  United  States,  162  U.   S.  684,  deposit  slip  is  false,  the  entry  of  it  in 
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bank  which  correctly  record  actual  transactions  of  the  bank,  although  such 
transactions  may  have  been  unauthorized,  or  even  fraudulent,  are  not  false 
entries  and  will  not  sustain  an  indictment  for  the  making  of  false  entries.''^ 
If  an  overdraft  on  a  national  bank  is  properly  made  and  allowed,  or  even 
if  improperly  allowed,  the  entry  of  the  transaction  on  the  books  of  the  bank 
just  as  it  occurred  is  not  a  false  entry .^''  But  the  fact  that  entries  in  a  re- 
port made  by  a  national  bank  to  the  comptroller  accurately  state  the  facts 
as  shown  by  the' books  does  not  prevent  them  from  being  false,  where  the 
books  themselves  do  not  correctly  show  the  actual  transactions  or  condition 
of  the  bank.®'''  In  a  prosecution  of  an  officer  of  a  national  bank  for  making 
false  entries  in  its  books  with  intent  to  deceive  the  bank  examiner,  where 
there  was  testimony  as  to  certain  deposits  made  which  were  marked  as 
special,  and  that  the  identical  money  was  a  few  days  later  returned  to  the  de- 
positors, an  instruction  was  correct  which  charged  the  jury  that,  if  they 
found  beyond  a  reasonable  doubt  that  the  understanding  between  such  de- 
positors and  the  defendant  was  that  the  money  was  only  to  be  used  by  the 
bank  for  the  purpose  of  being  shown  to  the  examiner  as  a  part  of  the  funds 
of  the  bank,  then  the  entry  of  such  sums  as  deposits  was  a  false  entry.'^^ 
Officers  of  a  national  bank  may  not  make  a  false  entry  in  the  bank's  books 


the  bank  and  the  books  of  the  bank  is 
false."  Or  in  refusing  to  give  the  fol- 
lowing instructions  asked  by  defend- 
ant: "The  making  of  a  false  entry  is 
a  concrete  offense  which  is  not  com- 
mitted where  the  transaction  entered 
actually  took  place  and  is  entered  ex- 
actly as  it  occurred."  "The  truthful 
entry  of  a  transaction  charged  as 
fraudulent  does  not  constitute  a  false 
entry  within  the  meaning  of  tlie  stat- 
ute." The  instruction  as  given  was 
correct  and  in  accordance  with  rule 
indicated  in  Coffin  v.  United  States, 
]56  U.  S.  432,  39  L.  Ed.  481,  15  S.  Ct. 
394;  Agnew  v.  United  States,  165  U.  S. 
36,  41  L.   Ed.  624,  17  S.  Ct.  235. 

And  where  the  charges  asked  were 
in  some  respects  unsound,  yet  the  ex- 
ception reserved  to  the  charge  ac- 
tually given  by  the  court  was  well 
taken,  because  therein  the  question  of 
misapplication  and  of  false  entries  are 
interblended  in  such  a  way  that  it  is 
difficult  to  understand  exactly  what 
was  intended.  The  language  used 
must  have  tended  to  confuse  the  jury 
and  leave  upon  their  minds  the  im- 
pression that  if  the  transaction  repre- 
sented by  the  entry  actually  occurred, 
but  amounted  to  a  misapplication, 
then  its  entry  exactly  as  it  occurred 
constituted  "a  false  entry;"  in  other 
words,  that  an  entry  would  be  false, 
though  it  faithfully  described  an  ac- 
tual occurrence,  unless  the  transaction 


which  it  represented  involved  full  and 
fair  value  for  the  bank.  The  thought 
thus  conveyed  implied  tliat  the  truth- 
ful entry  of  a  fraudulent  transaction  . 
constitutes  a  false  entry  within  the 
meaning  of  the  statute.  Coffin  v. 
United  States,  lofi  U.  S.  432,  39  L.  Ed. 
481,  15  S.  Ct.  394. 

65.  Twining  v.  United  States,  72  C. 
C.  A.  529,  141  Fed.  41;  Dow  v.  United 
States,  27  C.  C.  A.  140,  82  Fed.  904; 
United  States  v.   Young,   128   Fed.   111. 

66.  Dow  V.  United  States,  2?  C.  C. 
A.    140,    82    Fed.    904. 

67.  Morse  v.  United  States,  98  C.  C. 
A.   321,   174   Fed.   539. 

Where  an  indictment  against  bank 
officers  alleged  a  conspiracy  to  make 
false  entries  in  the  books  of  the  bank, 
one  of  which  was  charged  to  consist 
in  entering  in  "call  loans  account,"  a 
"fictitious"  promissory  note  as  though 
it  were  a  bona  fide  note  affected  by 
certam  stock  as  collateral,  whereas  in 
truth  the  bank  unlawfully  owned  the 
stock  and  the  note  was  created  and 
entered  as  a  genuine  note  merely  to 
conceal  the  illegality  of  the  original 
purchase  of  the  stock  and  the  con- 
tinued holding  thereof,  was  not  de- 
fective, in  that  the  entry  was  a  true 
entry  of  a  fraudulent  transaction  only. 
United   States  v.   Morse,   161   Fed.   429. 

68.  Peters  v.  United  States,  36  C. 
C.   A.   105.  94  Fed.   127. 
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with  intent  to  deceive  and  escape  criminal  liability  because  they  go  through 
the  idle  and  deceitful  form  of  making  a  transaction  to  which  the  entry  might 
nominally  but  not  really  relate.®^ 

Check  as  Cash. — The  entry  on  the  books  of  a  national  bank  by  the 
cashier  as  a  cash  item  of  a  check  which  actually  entered  into  a  transaction 
of  the  bank  will  not  support  an  indictment  of  the  cashier,  for  making  a  false 
entry,  although  it  is  further  charged  that  he  knew  the  check  to  be  worthless 
and  fraudulent,  and  made  the  entry  with  intent  to  deceive.  'The  entry,  being 
a  truthful  statement  of  the  actual  transaction,  can  not  be  converted  into  a 
false  entry  by  any  other  fraudulent  or  unlawful  act  of  the  cashier.'^* 

Overdraft  as  Loan. — The  entry  of  an  overdraft  as  a  loan  or  discount  is 
a  false  entry.'' ^ 

Purchase  of  Stock  as  Loan. — Entries  in  the  books  of  a  national 
bank  showing  loans  to  persons  named  on  the  security  of  stocks  deposited  as 
collateral,  when  in  fact  the  transactions  were  purchases  of  the  stock  by 
the  bank,  the  supposed  borrowers  being  merely  dummies  wholly  irresponsible 
for  the  amount  of  the  notes  which  they  gave  without  any  intention  of  pay- 
ing the  same  or  any  knowledge  of  the  actual  transactions,  were  false  entries, 
and,  when  made  by  the  direction  of  an  officer  of  the  bank  who  conducted 
the  transactions,  a  jury  was  justified  in  finding  that  they  were  fraudulent 
and  made  with  intent  to  deceive  the  bank  examiner  and  his  agents.''^ 

Suspended  Loan  as  Loan. — It  is  not  making  a  false  entry,  within  the 
meaning  of  the  statute,  to  enter  in  such  report,  under  heading  of  "Loans  and 
Discounts,"  items  which,  on  books  of  the  bank,  and  for  convenience  of  its 
officers,  have  been  temporarily  withdrawn  from  that  heading,  and  which  are, 


69. 

c.  c. 

70. 

111. 
71. 


Billingsley  v.   United   States,  101 
A.  465,  178   Fed.  653. 
United  States  v.  Young,  128  Fed. 


Overdraft  as  loan. — ^Where  the 
account  of  a  depositor  with  a  national 
bank  shows  that  he  has  drawn  out 
more  money  than  has  been  credited  to 
him,  the  excess  constitutes  an  over- 
draft, and  is  required  to  be  so,  re- 
ported in  the  bank's  statement  to  the 
comptroller.  The  fact  that  the  de- 
positor has  given  the  bank  a  note  to 
secure  overdrafts,  where  it  has  not  ac- 
tually been  discounted,  and  the  pro- 
ceeds placed  to  his  credit  on  the 
books,  does  not  warrant  the  reporting 
of  such  overdraft  under  the  head  of 
"loans  and  discounts."  Bacon  v. 
United  States,  38  C.  C.  A.  37,  97 
Fed.  35. 

Where  the  form  of  report  as  pre- 
scribed by  the  comptroller  contains  a 
heading  of  "Loans  and  Discounts," 
and  also  one  of  "Overdrafts,"  a  bank 
officer  is  not  justified  in  entering  over- 
drafts which  are  being  carried  as  such 


on  the  books  of  the  bank  as  "Loans 
and  Discounts,"  merely  because  he  re- 
gards an  overdraft  as  a  temporary  in- 
definite loan,  nor  because  these  two 
headings  are  both  found  among  the 
"Resources"  of  the  bank.  United 
States  V.   Graves,   53   Fed.   634. 

Every  overdraft,  whether  made  by 
previous  arrangement  or  not,  whether 
secured  or  not,  and  whether  drawing 
interest  or  not,  is  a  loan,  and  is  re- 
quired by  the  law  and  the  rules  pre- 
scribed by  the  comptroller  to  be  listed 
and  reported  as  an  overdraft.  It  is, 
therefore,  no  defense,  to  a  charge  of 
false  entries  in  respect  to  ove'rdrafts, 
that  they  had  been  arranged  for  or 
secured,  or  that  interest  was  to  be 
paid  upon  them  by  agreement,  if  such 
false  entries  were  made  with  a  criminal 
intent;  but,  in  determining  the  intent, 
the  jury  may  consider  the  testimony 
of  defendant  that  he  considered  the 
overdrafts  as  loans.  United  States  v. 
Allis,  73   Fed.  165. 

72.  Morse  v.  United  States,  98  C.  C. 
A.    331,    174    Fed.    539. 
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from  day  to  day,  carried  on  books  of  the  bank  under  heading  of  "Suspended 
Loans,"  while  awaiting  the  action  of  the  directors  as  to  entering  them  up  as 
a  loss  on  profit  and  loss  accountJ^ 

Bond  as  Loan. — In  determining  whether  the  entry,  under  heading  of 
"Loans  and  Discounts"  in  such  report,  of  certain  corporation  bonds  secured 
by  mortgage,  and  owned  by  the  bank,  was  the  making  of  a  "false  entry," 
within  the  meaning  of  the  statute,  the  jury  may  consider  the  fact  that  on  the 
prescribed  form  of  report,  after  hearing  of  "U.  S.  Bonds,"  there  is  a  head- 
ing of  "Other  Stocks,  Bonds,"  etc.,  and  that,  in  the  report  made,  certain 
other  corporation  bonds,  owned  by  the  bank,  were  entered  .under  the  latter 
heading.''* 

Accommodation  Note  as  Loan. — The  entry  of  an.  accommodation  note 
given  the  officers  of  the  bank  to  take  up  overdrafts  by  them  as  a  loan  is  not 
a  false  entry.''" 

Fraudulent  as  Bona  Fide  Asset. — If  the  officer  of  a  bank  procured  a 
note  to  be  given  to  it  by  an  irresponsible  person,  with  intent  of  apparently 
increasing  the  bank's  assets,  and  thereafter  made  an  entry  in  a  report  re- 
quired by  law  to  the  comptroller  of  the  currency,  including  such  note  as  a 
bona  fide  asset  of  the  bank,  with  either  of  the  intents  denounced  by  the 
statute,  such  entry  would  be  a  false  entry  within  such  section.''^ 

Liabilities. — The  liabilities  of  a  national  bank,  which  are  required  to  be 
stated  in  the  reports  to  the  comptroller  of  the  currency,  include  contingent 
as  well  as  absolute  liabilities ;  and  hence  an  unmatured  note,  payment  of 
which  at  maturity  is  guarantied  by  the  bank,  should  be  included  in  the  list 
of  liabilities.'''^ 

Making  Alteration. — The  erasure  of  figures  constituting  part  of  a  num- 
ber.already  written  in  an  account  book  of  a  national  bank,  and  the  writins/ 
of  different  figures  in  place  of  those  erased,  constitute  making  an  entry.'' ^ 

Entry  on  Deposit  Slip. — Where  a  transaction  by  a  national  bank  officer 
with  intent  to  defraud  is  entered  on  a  deposit  slip,  entry  of  the  contents  of 

73.  "United  States  v.  Graves,  53  Fed.  to  the  officers'  individual  accounts. 
634.  Held,  that  the  note,  while  accommoda- 

74.  United  States  v.  Graves,  53  Fed.  tion  paper  so  far  as  the  officers  of  the 
534.  bank  were   concerned,  was  enforceable 

75.  Accommodation  note  as  loan.-  against  the  maker  by  the  bank,  and 
A  national  bank,  of  which  defendant  ^^""  '^^  inclusion  in  a  report  made 
was  cashier,  was  in  straitened  circum-  ^y  the  cashier  to  the  comptroller  of 
stances,  so  that  the  president,  cashier,  ;^e  ^""^"7/"  \  ^°^"  and  discount  of 
and    assistant    cashier    had    not    drawn  **=   bank  _did   not   constitute   the   mak~ 

their  salaries  for  five  months.  Each  '"^  °L^  .  ^1?,'  ai'^c;  r"  ""^  cl'Tonf 
of    the    officers    having    overdrawn    his       ^^^,^  ^t'  §  5209  (U.  S    Comp.  St.  1901 

individual    account    with    the    bank    to  P'   ^r    V^J^^V^y^- F'i'i^^^   ^'^      ' 

the    amount    of    their    unpaid    salaries,  *-•  ^-  ^  ^^^^  ^'^g  Fed    101 

the   bank   examiner   required   the   over-  ,  ^^■}^'trjJ^-}^'}t^^  States,  94  C,  C. 

draft  to  be  made  good,  an3  the  officers  ^-  ^■'^^'  ^'^^   ^^d.  101. 

induced    F.,    who   was    solvent,    to    ex-  77.    Cochran  v.  United  States,  157  U. 

ecute    his    note    to   the    bank   for   their  S.  386,  39  L.  Ed.  704,  15  S.  Ct.  638. 

accommodation,     and     this     was    dis-  78.    United    States   v.     Crecilius,     34 

counted;    the    proceeds    being    credited  .Fed.  30. 
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such  slip  upon  the  books  of  the  bank  by  him,  or  by  his  direction,  is  making 
a  false  entry  J  ^ 

Schedule  on  Back  of  Report. — A  schedule  on  the  back  of  a  report 
where  it  is  covered  by  the  same  affidavit  as  the  rest  of  the  report  is  a  part 
of   the   report.*" 

Forgery  of  Note. — The  forgery  of  a  note,  payable  at  a  national  bank, 
for  the  purpose  of  deceiving  the  national  bank  examiner,  does  not  come 
within  Rev.  St.,  §  5418,  which  makes  it  penal  to  forge  any  instrument  with 
intent  to  defraud  the  United  States,  or  to  present  a  forged  instrument  at  the 
office  of  an  officer  of  the  United  States  with  such  intent.®^ 

Entries  Omitted. — The  only  method  by  which  a  national  bank  can  re- 
duce its  stock  being  that  prescribed  in  Rev.  St.,  §  5143,  and  the  possibility  of 
ownership  of  its  own  stock  being  recognized  by  §  5201,  the  lawful  owner- 
ship of  its  own  shares  by  a  national  bank  does  not  constitute  a  pro  tanto  re- 
duction of  its  corporate  stock,  and  hence  is  improperly  omitted  from  the 
bank's  statement  of  assets. ^^  The  fact  that  a  national  bank  is  prohibited 
from  purchasing  its  own  stock,®^  does  not  make  such  a  purchase  a  nullity, 
nor  does  the  purchase  extinguish  the  stock,  and,  where  a  bank  bought  and 
held  shares  of  its  own  stock,  an  entry  in  a  report  to  the  comptroller  of  the 
bonds,  securities,  etc.,  held  by  the  bank  from  which  such  stock  was  omitted, 
constituted  a  false  entry.** 

What  Is  a  Report. — It  is  not  a  necessary  ingredient  of  the  offense  of 
making  a  false  entry  in  a  report,  that  the  report  shall  be  one  of  those  men- 
tioned in  §§  5211,  5212,  or  one  which  the  bank  is  bound  by  law  to  make.  It 
is  sufficient  if  the  report  is  one  made  in  the  due  course  of  business.*' 

§  256  (Ic)  By  Whom  Entry  Made.— The  crime  of  making  a  false  en- 
try in  a  report  may  be  committed  by  any  officer  or  agent  of  a  bank  who 
actually  makes  or  directs  the  entry, *"3  whether  he  makes  the  report  or  not.*'' 
The  directors  of  a  national  bank  are  officers.**  The  comptroller  of  the  cur- 
rency is  an  agent  within  this  section. *9 

79.  Agnew  v.  United  States,  165  U.  reason  above  stated,  that  the  penalty 
S.  36,  41  L.  Ed.  634,  17  S.  Ct.  235.  is    affixed   to   the   making   of   the   false 

80.  Harper  v.  United  States,  7  Ind.  entry,  and  not  at  all  to  the  makin<j  of 
T.   437,   104   S.  W.   673.  the   report.     While   the   officers   of  the 

81.  Cross  V.  North  Carolina,  133  U.  bank  who  verify  and  attest  the  reports 
S.  131,  33  L.  Ed.  287,  10  S.  Ct.  47.  are    doubtless   responsible   for  what   is 

82.  United  States  v.  Morse,  161  Fed.  contained  in  them;  if,  as  matter  of 
439.  fact,  and  as  often  happens,  the  entries 

83.  Rev.   St.,   §   5301.  in   such   reports   are   actually  made   by 

84.  Morse  v.  United  States,  98  C.  other  agents  of  the  association,  it 
C.  A.   331,   174  Fed.  539.  does    not    diminish    the "  criminality    of 

85.  United  States  v.  Booker,  80  Fed.  such  agents  in  the  eye  of  the  law, 
376.  that   the    reports    are    ostensibly   those 

86.  By  whom  made. — Cochran  v.  of  the  president  and  cashier.  Cochran 
United  States,  157  U.  S.  286,  39  U.  Ed.  v.  United  States,  157  U.  S.  286,  39  L. 
704,   15   S.   Ct.   628.  Ed.   704,   15   S.   Ct.   628. 

87.  The  objection,  that  no  one  ex-  88.  United  States  v.  Means,  43  Fed. 
cept   he   who   verifies    the    reports    can  599. 

be    convicted    under    said    indictments,  89.       Comptroller      is       agent. — ^The 

is   unsound   as   matter  of  law,   for  the      comptroller    of   the     currency     is     an 
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In  Person  or  by  Another. — The  making  of  false  entries  in  the  books  of 
a  national  bank  is  equally  an  offense,  whether  it  is  done  by  the  bank  officer 
charged,  or  whether  he  procures  it  to  be  done  through  the  medium  of 
others.^"  The  making  of  false  entries  by  a  clerk  in  the  bank,  by  direction 
of  the  defendant,  constitutes  the  defendant  a  principal  in  the  offense  of 
making  false  entries. ®i  The  president  of  a  national  bank  can  not  be  con- 
victed, of  the  crime  of  making  false  entries  in  reports  made  by  such  bank 
to  the  comptroller  upon  evidence  that  he  signed  and  verified  reports  con- 
taining false  entries,  where  it  is  also  shown  that  such  entries  were  not  made 
by  him,  or  by  his  direction.^^ 

In  Pursuance  of  Duty. — The  statute  includes  a  report  voluntarily  made 
as  well  as  one  required  by  law,  if  the  false  entry  is  made  with  the  requisite 
unlawful  intent.®^     The  assistant  cashier  of  the  bank  is  indictable  for  mak- 


agent  within  the  provisions  of  Rev. 
St.  U.  S.,  §  5209  (U.  S.  Comp.  St.  1901, 
p.  3497),  that  every  officer  of  a  na- 
tional bank  who  makes  any  false  entry 
in  a  report  to  any  agent  appointed  to 
examine  the  affairs  of  such  association 
shall  be  guilty  of  a  misdemeanor,  and 
it  is  immaterial  that  Rev.  St.,  §  5240 
(U.  S.  Comp.  St.  1901,  p.  3516),  confers 
power  upon  him  to  appoint  suitable 
agents  to  examine  the  affairs  of  such 
banks.  Judgment,  162  Fed.  687,  re- 
versed. United  States  v.  Corbett,  215 
U.  S.  233,  54  L.  Ed.  173,  30  S.  Ct.  81. 

90.  In  person  or  by  another. — Rich- 
ardson V.  United  States,  104  C.  C.  A. 
69,  181  Fed.  1;  United  States  v.  Har- 
per, 33  Fed.  471;  United  States  v. 
Allen,  47  Fed.  69.6. 

The  offense  of  making  a  false  en- 
try in  the  books  of  a  national  bank  by 
an  officer,  may  be  made  personally  or 
by  direction  to  another.  United  States 
V.   Wilson,    176   Fed.   806. 

"A  false  entry  made  in  the  books  or 
reports  of  the  bank  by  a  clerk,  book- 
keeper, or  other  subordinate  employee 
or  officer,  by  the  command  or  direc- 
tion of  the  president  of  the  bank,  is  a 
false  entry  made  by  the  president,  and 
he  is  liable  to  punishment  for  it  under 
this  statute,  if  he  gives  the  direction, 
knowing  the  entry  to  be  false,  and 
with  the  intent  explained  to  vou." 
United  States  v.  Allis,  73   Fed.   165. 

91.  In  re  Van  Campen,  Fed.  Cas.  No. 
16.835,   2   Ben.   419. 

Upon  a  charge  against  an  officer  of 
a  national  bank  of  making  false  en- 
tries in  the  books  of  the  bank,  it  is  im- 
material whether  defendant  made  the 
entries  in  person  or  caused  them  to 
be    made    by    a    clerk    or    bookkeeper. 

3  B  &  B— 11 


Morse   v.   United   States,   98    C.    C.   A. 
321,   174   Fed.   539. 

Defendant,  who  was  vice  president 
of  a  national  bank,  caused  stock  of 
the  bank  to  be  purchased  through 
brokers.  The  shares  as  bought  were 
delivered  to  the  bank  and  paid  for  by 
a  cashier's  check.  On  the  same  date 
defendant  would  cause  his  stenog- 
rapher to  give  her  unsecured  note  to 
the  bank  for  a  like  amount.  No  loan 
was  in  fact  made  to  her,  but  the  stock 
was  bought  by  the  bjink  and  retained 
by  it,  although  the  transactions  did 
not  so  appear  on  the  books,  and  when 
reports  were  made  to  the  comptroller 
the  stock  was  not  shown  therein. 
Held,  that  although  the  reports  were 
made  by  employees  from  the  books, 
and  the  false  entries  in  respect  to  the 
bank's  securities  therein  were  not  ex- 
pressly directed  by  defendant,  he  was 
chargeable  therewith  criminally  under 
Rev.  St.,  §  5209  (U.  S.  Comp.  St.  1901, 
p.  3497).  Morse  v.  United  States,  98 
C.   C.  A.  321,  174  Fed.   539. 

92.  United  States  v.  Booker,  98  Fed. 
291. 

But  it  has  been  held  that  in  an  in- 
dictment of  a  national  bank  president 
under  Rev.  St.,  §  5209,  for  making 
false  entries  in  a  report  to  the  comp- 
troller of  the  currency,  it  is  no  defense 
that  such  entries  were  made  by  a 
clerk,  and  verified  by  the  president 
without  actual  knowledge  of  their 
truth,  since  it  was  his  duty  to  inform 
himself;  and  especially  is  this  the  case 
as  regards  items  showing  assets  and 
liabilities.  United  States  v.  Allen,  47 
Fed.  696. 

93.  In  pursuance  of  duty. — Judg- 
ment, 7  Ind.  T.  437,  104  S.  W-  673,  re- 
versed. Harper  r'.  United  States,  95 
C.  C.  A.  555,  170  Fed.  385. 
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ing  a  false  entry  in  a  report  to  the  comptroller,  although  he  is  not  one  of  the 
officers  authorized  to  make  such  a  report ;  for  he  may  be  regarded  as  with- 
in the  category  of  a  clerk  or  agent.^*  But  it  has  been  held  that  the  de- 
fendant can  not  be  convicted  for  making  a  false  entry  where  it  is  not  his 
duty  to  make  such  entry.^^ 

Principals  and  Accessories. — Where  a  violation  of  the  statute  is  com- 
mitted by  an  officer  and  an  outsider,  the  one  must  be  prosecuted  as  a  princi- 
pal, and  the  other  as  an  aider  and  abetter;®®  but  the  provision  as  to  aiding 
and  abetting  does  not  apply  to  those  who,  as  national  bank  officers,  with 
fraudulent  intent,  make  or  cause  to  be  "ftiade  false  entries  in  the  books  and 
reports  of  the  bank,  as  such  they  kre  {Principals,  whether  they  bring  about 
the  falsification  through  the  medium  of  others,  innocent  or  guilty,  or  do  it 
themselves;  the  aiding  and  abetting  applying  only  to  those  not  connected 
with  the  bank,  who  counsel,  or  incite  those  who  are.®'' 

§  256  (2)  Wrongfully  Certified  Check. — Every  president,  director, 
cashier,  teller,  clerk,  or  agent  of  any  association,  who,  without  authority 
from  the  directors,  issues  or  puts  in  circulation  any  of  the  notes  of  the  as- 
sociation; or  without  such  authority,  issue  or  puts  forth  any  certificate  of 
deposit,  draws  any  order  or  bills  of  exchange,  makes  any  acceptance,  as- 
signs any  note,  bond,  draft,  bill  of  exchange,  mortgage,  judgment,  or  decree; 
with  intent  to  injure  or  defraud  the  association  or  any  other  company,  body 
politic  or  corporate,  or  any  individual  person,  or  to  deceive  any  officer  of  the 
association,  or  any  agent  appointed  to  examine  the  affairs  of  any  such  asso- 
ciation; and  every  person  who  with  like  intent  aids  or  abets  any  officer, 
clerk,  or  agent  in  any  violation  of  this  section,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  shall  be  imprisoned  not  less  than  five  years  nor  more 
than  ten.®8 

94.  Cochran  v.  United  States,  157  U.  tion,"  under  Rev.  St.,  §  5209.  United 
S.  286,  39  L.   Ed.  704,  15   S.   Ct.   628.  States  v.  Eqe,  49  Fed.  852. 

95.  An  indictment  charging  the  di-  96.  Richardson  v.  United  States,  104 
rectors  with  making  false  entries  in  a  C.    C.   A.   69,   181   Fed.   1. 

report  to  the  comptroller  of  the  cur-  97.    Richardson  v.  United  States,  104 

rency  on  the  condition  of  the  bank  can  C.  C.  A.  69,  181  Fed.  1. 

not  be  sustained  under  §  5209  for  un-  The   president   and   assistant   cashier 

der  §  5211  their  sole  duty  in  regard  to  of   a    national   bank    are    indictable    as 

such  reports  is  to  attest  them  by  their  principals,   under   Rev.   St.,   §   5309,   for 

signatures;   and  any  entries  therein  by  making   a   false   entry   in   a   report,   al- 

them   would   be    mere    spoliation,    and  though  neither  of  them  actually  signed 

not  "false,"  within  the  meaning  of  the  or    attested   the    report.      Cochran     v. 

section.     United    States   v.    Potter,    56  United  States,  157  U.  S.  286,  39  L.  Ed. 

Fed.   83.  704,   15   S.   Ct.   628. 

False    entries   in   a   statement,   made  98.     Wrongfully    certifying    check. — 

by  the  defendant,  a  bookkeeper,  at  the  Rev.    Stats.,   §   5209,   5   Fed.   Stats.   145. 

request    of    the    tiank     examiner,     pur-  Revised    Statutes    §    5208. — Rev.    St., 

porting   to   give   the   balances    due    de-  §  5208  (U.  S.  Comp.  St.  1901,  p.  3497), 

positors,   which    statement   it   was   the  declares   that  it   shall  be  unlawful  for 

duty  of  the  examiner  to  make,  and  not  any  officer,  agent,  or  clerk  of  any  na- 

of  the  bookkeeper,  \yill  not  sustain  an  tional  bank  to  certify  any  check  when 

indictment    for    making    "false    entries  the  drawer  has  not  on  deposit  with  the 

in   *  *   *   a   statement   of  the   associa-  bank  an  amount  of  money  equal  to  the 
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Knowledge  and  Intent. — To  constitute  a  "wilful"  violation  of  the 
statute,  within  the  criminal  provision,  a  wrongful  intent  is  essential,^^  and 
an  officer  of  a  national  bank  who  certified  a  check  drawn  thereon,  believing 
in  good  faith  that  the  drawer  had  a  sufficient  deposit  in  the  bank,  and  hav- 
ing reasonable  grounds  for  such  belief,  could  not  be  convicted  thereunder, 
though  in  fact  the  drawer's  account  was  at  the  time  overdrawn.^  The 
necessary  criminal  intent  may  be  inferred  from  the  act  done  with  knowledge 
of  the  facts. 2 

What  Amounts  to  Violation  of  Statute. — An  officer  of  a  national  bank 
is  not  liable  if  he  had  general  authority  from  the  directors  to  draw  bills  of 
exchange,  if  the  bills  relate  to  the  business  of  the  bank;  but  such  authority 
is  no  justification    where    the  notes    relate  to  the  private    business  of  the 


amount  specified  in  the  check;  and 
Act  Cong.  July  12,  1883,  c.  290,  §  13, 
22  Stat.  166  (U.  S.  Comp.  St.  1901,  p. 
3497),  declares  that  any  officer,  clerk, 
or  agent  of  a  national  bank  who  shall 
certify  checks  before  the  amount 
thereof  shall  have  been  regularly  en- 
tered to  the  credit  of  the  drawer  on 
the  books  of  the  bank  shall  be  guilty 
of  a  misdemeanor.  Held,  that  §  5208 
does  not  create  any  criminal  offense, 
but  that  such  section  should  be  read 
with  §  13,  and  that  the  two  create  one 
offense,  viz,  the  certification  of  a  check 
when  the  drawer  has  not  sufficient 
money  to  cover  it,  or  before  the 
amount  shall  have  been  regularly  en- 
tered. United  States  v.  Heinze,  161 
Fed.   425. 

An  overdraft  on  a  national  bank 
may  be  legal  or  criminal,  according  to 
the  intent  of  the  person  committing 
it,  inferred  from  the  surrounding  cir- 
cumstances shown  by  the  evidence. 
United  States  v.  Heinze,  161  Fed.  425. 

99.  Knowledge  and  intent. — In  or- 
der to  convict  a  national  bank  officer 
of  wrongfully  certifying  checks,  it  is 
not  necessary  to  show  that  he  had  ac- 
tual knowledge  that  the  account 
against  which  the  checks  were  drawn 
was  not  sufficient;  it  is  enough  if  he 
willfully  refrained  from  investigation, 
in  order  to  avoid  knowledge.  Spurr 
V.  United  States,  31  C.  C.  A.  202,  87 
Fed.  701,  reversed  in  174  U.  S.  728,  43 
L.  Ed.  1150,  19  S.  Ct.  813. 

"The  word  'willful'  is  omitted  from 
the  description  of  offenses  in  the  lat- 
ter part  of  this  section.  Its  presence 
in  the  first  can  not  be  regarded  as 
mere  surplusage;  it  means  something. 
It  implies  on  the  part  of  the  officer 
knowledge  and  a  purpose  to  do  wrong. 
Something  more  is  required  than  an 
act   of  certification  made   in   excess   of 


the  actual  deposit,  but  in  ignorance  of 
that  fact  or  without  any  purpose  to 
evade  or  disobey  the  mandates  of  the 
law."  Spurr  v.  'United  States,  174  U. 
S.  728,  43  L.  Ed.  1150,  19  S.  Ct.  812; 
Potter  V.  United  States,  155  U.  S.  438, 
39  L.  Ed.  214,  15  S.  Ct.  144. 

Where  the  defense  was  that  defend- 
ant had  no  actual  knowledge  that  there 
were  not  sufficient  funds  in  the  bank 
to  meet  the  cheques,  nor  knowledge  of 
facts  putting  him  on  inquiry;  that,  on 
the  contrary,  he  believed  that  drawers 
had  such  funds;  that  this  belief  was 
founded  on  information  he  received 
from  the  cashier  or  the  exchange 
clerk,  the  proper  sources  of  informa- 
tion, in  response  to  inquiries  which  he 
made  in  each  instance  before  he  cer- 
tified; that  he  honestly  relied  on  that 
information,  and  that  he  had  the  right 
to  do  so,  defendant  was  entitled  to  the 
full  benefit  of  this  defense,  and  in  or- 
der to  that,  it  was  vital  that  the  mean- 
ing of  "willful  violation,"  as  used  in 
§  13  of  the  Act  of  1882,  should  be 
clearly  explained  to  the  jury.  Spurr 
V.  United  States.  174  U.  S.  728,  43  L. 
Ed.  1150,  19  S.  Ct.  812. 

1.  Judgment,  31  C.  C.  A.  303,  87  Fed. 
701,  reversed.  Spurr  v.  United  States, 
174  U.  S.  .728,  43  L.  Ed.  1150,  19  S.  Ct. 
812. 

2.  Inferred  from  act  done. — On  the 
trial  of  an  indictment  charging  de- 
fendant with  conspiring  with  officers 
of  a  national  bank  for  the  certification 
of  checks  by  such  officers  when  the 
drawer  had  no  funds  on  deposit,  in 
violation  of  Rev.  St.,  §  5208  [U.  S. 
Comp.  St.  1901,  p.  3497],  it  is  not  es- 
sential to  conviction  to  prove  that  de- 
fendant had  knowledge  that  such  false 
certification  wa^  in  violation  of  the 
statute;  the  necessary  criminal  intent 
being  imputed  where  it  is  shown  that 
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officer.*  The  certifying  officer  need  not  himself  deliver  the  check  to  some 
one  outside  of  the  bank,  or  have  any  part  in  such  delivery,  to  constitute  the 
crime.* 

Agreement  as  to  Overdraft. — On  an  indictment  under  Rev.  St.,  §  5208, 
for  illegally  certifying  a  check  while  an  officer  of  a  bank,  and  under  §  13 
of  the  Act  of  1882,  imposing  a  penalty  upon  one  "who  shall  willingly  vio- 
late," etc.,  the  above  section,  defendant  can  show  a  positive  agreement  on  the 
part  of  the  officer  of  the  bank  that  the  overdraft  caused  by  such  certified 
check  should  be  practically  treated  as  a  loan  from  day  to  day,  secured  by 
ample  collateral,  and  that  before  such  certified  check  issued  there  was  de- 
posited in  advance  an  ample  amount  of  cash.^ 

Conspiracy. — While  it  is  a  settled  rule  of  criminal  law  that  an  indict- 
ment for  conspiracy  will  not  lie  where  a  plurality  of  agents  is  logically 
necessary  to  complete  the  crime  which  it  was  the  object  of  the  conspiracy 
to  commit,  such  rule  does  not  apply  to  an  indictment  under  Rev.  St.,  §  5440, 
for  the  conspiracy  between  the  defendant,  who  had  no  official  connection 
with  a  national  bank,  and  an  officer  of  such  bank  to  violate  Rev.  St.,  §  5208 
by  causing  a  check  of  defendant  drawn  on  the  bank  to  be  certified  by  such 
officer  when  defendant  did  not  have  a  sufficient  amount  on  deposit  to  pay 
the  same.* 

§  256  (3)  Misapplication,  Abstraction,  or  Embezzlement  of  Funds 
— §  256  (3a)  In  General. — The  Revised  Statutes  provide  that  every  presi- 
dent, director,  cashier,  teller,  clerk,  or  agent  of  any  association,  who  embez- 
zles, abstracts,  or  wilfully  misapplies  any  of  the  moneys,  funds,  or  credits 
of  the  association,  with  intent  to  injure  or  defraud  the  association  or  any 
other  company,  body  politic  or  corporate,  or  individual  person,  or  to  deceive 

the   parties   to   the    transaction     acted  cheque  the   words   and  figures   foUow- 

with   knowledge    of   the    facts.      Chad-  ing,'  etc.,  is  not  to  be  taken  as  abso- 

wick  V.  United  States,  72  C.  C.  A.  343,  lutely  limiting  the  import  of  the  word 

141  Fed.  225.'  'certified'   to   the  mere   act'  of  so  writ- 

3.  United  States  v.  Johnson,  Fed.  ing,  placing,  etc.,  but  as  simply  de- 
Cas.  No.  15,483.  scriptive   of  the   form   of  the   certifica- 

4.  Delivery  of  check. — "The  word  tion — of  that  which  he  personally  did. 
'certify'  as  commonly  understood  im-  It  was  not  necessary,  to  constitute  the 
plies  that  the  cheque,  upon  which  the  offense,  that  he  should  himself  deliver 
words  of  certification  have  been  writ-  the  cheque  to  some  third  party  out- 
ten,  has  passed  from  the  custody  of  side  the  bank,  or  even  that  he  should 
the  bank  and  into  the  hands  of  some  take  any  part  in  such  delivery.  His 
other  party,  and  when  the  charge  is  offense  would  be  complete,  if,  after  he 
that  the  defendant  .  'did  unlawfully,  had  written  the  words  of  certification 
knowingly  and  willfully  certify  a  cer-  as  stated,  with  the  intent  that  they 
tain  cheque,'  the  import  of  that  ac-  should  be  used  to  create  a  contract  on 
cusation  is  not  simply  that  he  wrote  the  part  of  the  bank,  the  actual  de- 
Certain  words  on  the  face  of  the  livery  had  been  made  by  some  clerk 
cheque,  but  that  he  did  it  in  such  a  or  other  officer  of  the  bank  without 
manner  as  to  create  an  obligation  of  his  actual  knowledge."  Potter  v. 
the  bank;  in  such  a  way  as  to  make  an  United  States,  155  U.  S.  438,  39  L.  Ed. 
instrument    which     can      properly      be  214,   15    S.   Ct.   144. 

called     a     certified    cheque.     And    the  5.     Potter   v.   United    States,    155   U. 

subsequent  recital,  'by  then  and  there  S.  438,  39  L.  Ed.  314,  15  S.,  Ct.  144. 

writing,    placing,    and    putting    in    and  6.    Chadwick  v.  United  States,  73  C. 

upon    and    across    the     face      of     said  C.  A.  343,  141  Fed.  225. 
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any  officer  of  the  association,  or  any  agent  appointed  to  examine  the  affairs 
of  any  such  association;  and  every  person  who  with  like  intent  aids  or 
abets  any  officer,  clerk,  or  agent  in  any  violation  of  this  section,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall  be  imprisoned  not  less  than 
five  years  nor  more  than  tenJ  The  statute  provides  for  the  three  distinct 
offenses  of  misapplication,  abstraction  and  embezzlement.* 

Misapplication. — ^WilfuI  misapplication  of  the  moneys,  funds,  or  credits 
of  a  national  bank  consists  in  their  misapplication  by  an  officer,  clerk,  or 
agent  of  the  bank,  made  wilfully  and  wrongfully,  and  with  intent  to  injure 
or  defraud  the  association  or  some  other  person  or  company,  and  their  con- 
version to  his  own  use,  or  to  the  use  of  some  one  other  than  the  bank.  No 
previous  lawful  possession  is  necessary  to  constitute  the  crime.^ 

Abstraction. — Abstraction,  is  the  act  of  one  who,  being  an  officer,  clerk, 
or  agent  of  a  national  banking  association,  wrongfully  takes  or  withdraws 
from  it  any  of  its  moneys,  funds,  or  credits,  with  intent  to  injure  or  defraud 
it,  or  some  other  person  or  company,  and,  without  its  knowledge  and  con- 
sent, or  that  of  its  board  of  directors,  converts  them  to  the  use  of  himself, 
or  of  some  person  or  company  other  than  the  bank.  No  previous  lawful 
possession  is  necessary  to  constitute  the  crime,  nor  does  it  matter  in  what 
manner  it  is  ■accomplished.^'' 


7.  Misapplication,  etc.,  of  funds. — 
Rev.  Stats.,  §  5209,  5  Fed.  Stats.  145. 

8.  United  States  v.  Lee,  12  Fed.  816. 

9.  Misapplication. — United  States  v. 
Breese,  131  Fed.  915,  reversed  in 
Breese  v.  United  States,  74  C.  C.  A. 
S88,   143   Fed.  250,   on  another  point. 

10.  Abstraction. — United  States  v. 
Breese,  131  Fed.  915,  reversed  in 
Breese  v.  United  States,  74  C.  C.  A. 
388,  143  Fed.  350,  on  anotiier  point. 
See,  also.  United  States  v.  Northway, 
120  U.  S.  327,  30  L.  Ed.  664,  7  S.  Ct. 
580. 

"It  is  true  that  the  word  'abstract,' 
as  used  in  this  statute,  is  not  a  word 
of  settled  technical  meanina:  like  the 
word  'embezzle'  as  used  in  statutes  de- 
fining the  offense  of  embezzlement, 
and  the  words  'steal,  take,  and  carry- 
away,'  as  used  to  define  the  offense  of 
larceny  at  common  law.  It  is  a  word, 
however,  of  simple,  popular  meaning, 
without  ambiguity.  It  means  to  take 
or  withdraw  from,  so  that  to  abstract 
the  funds  of  the  bank,  or  a  portion  of 
ihem,  is  to  take  and  withdraw  from 
the  possession  and  control  of  the  bank 
the  moneys  and  funds  alleged  to  be 
so  abstracted.  This,  of  course,  does 
not  embrace  every  element  of  that 
which  under  this  section  of  the  statute 
is  made  the  ofl:ense  of  criminally  ab- 
stracting the  funds  of  the  bank.  To 
constitute    that     offense,      within      the 


meaning  of  the  act,  it  is  necessary  that 
the  moneys  and  funds  should  be  ab- 
stracted from  the  bank  without  its 
knowledge  and  consent,  with  the  in- 
tent to  injure  or  defraud  it  or  some 
other  company  or  person,  or  to  de- 
ceive some  officer  of  the  association, 
or  an  agent  appointed  to  examine  its 
affairs.  All  these  elements  are  con- 
tained in  the  description  of  the  offense 
in  the  count  in  question;  the  count  is, 
therefore,  sufficient  within  the  de- 
cisions of  this  court  upon  similar  stat- 
utes. United  States  v.  Mills  (U.  S.), 
7  Pet.  138.  8  L.  Ed.  636;  United  States 
V.  Simmons,  96  U.  S.  360,  24  L.  Ed. 
819;  United  States  v.  Carll,  105  U.  S. 
611,  26  L.  Ed.  1135;  United  States  v. 
Britton,  107  U.  S.  655,  27  L.  Ed.  520, 
2  S.  Ct.  512."  United  States  v.  North- 
way,  120  U.  S.  337,  30  L.  Ed.  664,  7  S. 
Ct.   580. 

"Unlike  the  word  'misapply,'  as  used 
in  the  same  section,  the  word  'ab- 
stract' is  not  ambiguous,  because  it 
does  not  appear  from  other  parts  of 
the  statute  that  there  are  two  or  more 
kinds  of  abstracting,  both  unlawful, 
but  only  one  described  as  a  criminal 
offense.  The  word  'abstract,'  as  used 
in  the  statute,  therefore,  has  but  one 
meaning,  being  that  which  is  attached 
to  it  in  its  ordinary  and  popular  use. 
It  is  to  be  accepted  with  that  meaning 
in    framing    an    indictment    under    the 
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Embezzlement. — The  crime  of  embezzlement  from  a  national  bank  by 
an  officer,  clerk,  or  agent  involves  two  general  elements :  First,  a  breach  of 
trust  or  duty  with  respect  to  the  moneys,  funds,  or  credits  of  the  bank  em- 
bezzled, which  must  have  been  lawfully  in  the  custody  or  possession  of 
the  accused  by  virtue  of  his  office  or  employment,  although  such  possession 
need  not  have  been  exclusive  of  that  of  other  officers,  clerks,  or  agents;  and, 
second,  the  wrongful  appropriation  of  such  moneys,  funds,  or  credits  to  his 
own  use,  with  intent  to  injure  or  defraud  the  association  of  others.  The  crime 
of  embezzlement  necessarily  includes  the  offenses  of  abstraction  and  will- 
ful misappropriation,  but  either  of  the  latter  offenses  may  be  committed 
without  embezzlement.^^ 

Officer,  Agent,  etc. — The  statute  applies  to  an  agent  in  liquidation  ap- 
pointed by  the  stockholders. ^^ 

Moneys,  Funds  or  Credits. — The  word  "moneys"  refers  to  the  currency 
or  circulating  medium  of  the  country,^^  the  word  "funds"  refers  to  govern- 
ment, state,  county,  municipal,  or  other  bonds,  and  to  other  forms  of  obli- 
gations and  securities  in  which  investments  may  be  made,  and  the  word 


section,  which  is  not  required,  in  or- 
der to  be  sufficient,  to  contain  more 
than  those  allegations  which  are  neces- 
sary,- when  added  to  the  allegation  of 
abstracting,  to  complete  the  descrip- 
tion of  the  offense  intended  by  the 
statute.''  United  States  v.  Northway, 
120  U.  S.  337,  30  L.  Ed.  664,  7  S.  Ct. 
580. 

11.  Embezzlement. — United  States 
V.  Breese,  131  Fed.  915,  reversed  in 
Breese  v.  United  States,  74  C.  C.  A. 
388,   143   Fed.  250,   on  another  point. 

"Embezzle,''  as  used  in  Rev.  St., 
§  5209,  in  relation  to  officers  and 
age,nts  of  national  banks,  describe.'?  a 
crime  which  a  person  has  opportunity 
to  commit  by  reason  of  some  office  or 
employment,  and  which  is  some  breach 
of  confidence  or  trust.  United  States 
V.  Conant,  Fed.  Cas.  No.  14,844,  9 
Rep.   36. 

Embezzlement  is  the  unlawful  con- 
version by  an  officer  to  his  own  use 
of  funds  intrusted  to  him,  with  intent 
to  injure  or  defraud  the  bank;  and  that 
abstraction  and  misapplication  are 
conversions  of  funds  of  the  bank  not 
especially  intrusted  to  his  care,  with 
like  intent.  United  States  v.  Youtsey, 
91  Fed.  864,  reversed  on  the  merits  in 
Youtsey  v.  United  States,  97  Fed.  937, 
38  C.  C.  A.  563. 

12.  Officer,  agent,  etc. — Judgment, 
United  States  v.  Jewett,  84  Fed.  143, 
affirmed  in  Jewett  v.  United  States,  41 
C.  C.  A.  88,  100  Fed.  833,  53  L.  R.  A. 
568. 


The  fact  that  the  officers  of  a  na- 
tional banking  association  which  has 
gone  into  liquidation  occupy  the  rela- 
tion of  trustees  for  creditors  does  not 
preclude  the  president  of  the  associa- 
tion, who  has  been  appointed  as  agent 
by  the  shareholders,  to  assist  in  the 
liquidation,  from  being  prosecuted  un- 
der Rev.  St.,  §  5309,  for  willfully  mis- 
applying the  assets  of  the  association. 
Judgment,  United  States  v.  Jewett,  84 
Fed.  142,  affirmed.  Jewett  v.  United 
States,  41  C.  C.  A.  88,  100  Fed.  833,  53 
Iv.  R.  A.  568. 

The  misapplication  of  the  assets  of 
a  national  bank,  in  process  of  liquida- 
tion, by  an  agent  appointed  to  close 
its  affairs,  is  an  offense  within  the  pro- 
visions of  Rev.  St.,  §  5209,  making  it 
a  crime  for  any  officer  or  agent  of 
such  association  to  willfully  misapply 
its  assets.  Judgment,  United  States  v. 
Jewett,  84  Fed.  142,  affirmed.  Jewett 
V.  United  States.  41  C.  C.  A.  88,  100 
Fed.   833,   53   L.   R.  A.   568. 

13.  Moneys,  funds  or  credits. — 
United   States   v.    Smith,   153   Fed".   542. 

The  word  "moneys,''  as  used  in  Rev. 
St.,  §  5209,  providing  the  punishment 
of  embezzlement  by  any  clerk,  officer, 
or  agent  of  a  national  bank,  includes 
the  bills  of  national  banking  associa- 
tions, as  well  as  the  coin  and  legal 
tender  notes  of  the  United  States. 
United  States  v.  Johnson,  Fed.  Cas. 
No.  15,483. 
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"credits"  refers  to  notes  and  bills  payable  to  the  bank,  and  to  other  forms  of 
direct  promises  to  pay  money  to  it.^* 

Previous  Possession. — To  constitute  embezzlement  of  the  funds  of  a 
bank  by  its  officer,  it  must  appear  that  the  funds  embezzled  came  lawfully 
into  the  possession  of  defendant,  and  were,  while  so  held  by  him,  converted 
to  his  own  use,  with  intent  to  defraud  the  bank.i^  ^^^  g^-h  possession  need 
not  be  exclusive.  It  is  sufficient  if  the  business  or  assets  of  the  association 
were  actually  or  practically  intrusted  to  his  care  and  management,  so  that 
by  virtue  of  his  office  he  had  not  merely  access  to,  or  a  constructive  holding 
of,  such  funds,  but  such  actual  possession,  though  concurrent  with  others, 
as  enabled  him  to  have  and  exercise  a  control  over  them  that  would  place 
him  in  lawful  possession. i^  To  constitute  the  crime  of  abstracting^''^  or  of 
misapplying!*  the  funds  of  a  national  bank,  no  previous  lawful  possession 
of  the  funds  by  the  defendant  is  necessary. 

Intent  to  Injure  or  Defraud. — The  intent  to  injure  or  defraud  is  made 
an  element  of  the  offenses  of  embezzlement,  abstraction,  or  wilful  misappli- 
cation of  funds. 1^    The  intent  to  injure  or  defraud  does  not  mean  malice  or 


14.  United  States  v.  Smith,  153  Fed. 
543. 

15.  Necessity  for  possession. — United 
States  V.  Northwav,  130  U.  S.  337,  30 
U.  Ed.  664,  7  S.  Ct.  580;  United  States 
V.  Haroer,  33  Fed.  471. 

16.  United  States  v.  Harper,  33  Fed. 
471. 

17.  United  States  v.  Breese,  131  Fed. 
915,  reversed  in  74  C.  C.  A.  388,  143 
Fed.  250,  on  another  point;  United 
States  V.   Harper,  33   Fed.   471. 

18.  "A  willful  and  criminal  misap- 
plication of  the  funds  of  the  associa- 
tion may  be  made  by  an  officer  or 
agent  of  the  bank  without  having  pre- 
viously received  them  into  his  manual 
possession."  United  States  v.  Nortli- 
way,  130  U.  S.  327,  30  L.  Ed.  664,  7  S. 
Ct.  586;  Evans  v.  United  States,  153 
U.  S.  584,  38  L.  Ed.  830,  14  S.  Ct.  934. 
See,  also,  Claassen  v.  United  States, 
143  U.  S.  140,  35  L.  Ed.  966,  12  S.  Ct. 
169. 

If  it  be  necessary  to  the  commission 
of  the  offense  of  willfully  misapplying 
the  funds  of  the  bank  that  they  should 
have  come  previously  into  the  posses- 
sion of  the  defendant  in  his  official  ca- 
pacity, so  that  he  could  be  said  to  have 
been  intrusted  with  their  possession, 
all  distinction  between  the  offenses  of 
willfully  misapplying  the  funds  and  of 
embezzlement  would  disappear.  But 
it  is  evidently  the  intention  of  the  stat- 
ute not  to  use  the  words  "embezzle" 
and  "willfully  misapply"  as  synony- 
mous. In  order  to  misapply  the  funds 
of  the  bank  it  is  not  necessary  that  the 


officer  charged  should  be  in  actual  pos- 
session of  them  by  virtue  of  a  trust 
committed  to  him.  He  may  abstract 
them  from  the  other  funds  of  the  bank 
unlawfully,  and  afterwards  criminally 
misapply  them,  or  by  virtue  of  his  offi- 
cial relation  to  the  bank  he  may  have 
such  control,  direction,  and  power  of 
management  as  to  direct  an  applica- 
tion of  the  funds  in  such  a  manner  and 
under  such  circumstances  as  to  consti- 
tute the  offense  of  willful  misapplica- 
tion. United  States  v.  Northway,  130 
U.  S.  337,  30  L.  Ed.  664,  7  S.  Ct.  580. 

19.  Intent  to  injure  or  defraud. — 
United  States  v.  Breese,  131  Fed.  915, 
reversed  in  Breese  v.  United  States,  714 
C.  C.  A.  388,  143  Fed.  250,  on  another 
point;  United  States  v.  Harper,  33  Fed. 
471;  United  States  v.  Steinman,  172 
Fed.  913;  United  States  v.  Britton,  107 
U.  S.  655,  27  L.  Ed.  530,  3  S.  Ct.  512; 
United  States  v.  Northway,  120  U.  S. 
337,  30  L.  Ed.  664,  7  S.  Ct.  580;  Agnew 
V.  United  States,  165  U.  S.  36,  41  L.  Ed. 
624,  17   S.  Ct.  235. 

Where,  in  a  prosecution  of  the  vice 
president  of  a  bank  for  alleged  misap- 
propriation of  the  bank's  funds  in  the 
payment  of  overdrafts  by  the  bank's 
cashier,  there  was  no  evidence  that  the 
checks  representing  the  overdrafts 
were  paid  with  the  knowledge  or  under 
the  directions  of  the  vice  president,  the 
offense  as  to  him  was  not  proved,  un- 
der the  rule  that  to  constitute  a  willful 
misappropriation  of  a  national  bank's 
funds  there  must  be  an  unlawful  appli- 
cation by  the  person  charged,  with  in- 
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ill-will,^*'  but  such  intent  as  may  be  inferred  from  the  wilfully  and  know- 
ingly doing  that  which  is  illegal,  and  which,  in  its  natural  consequence, 
must  injure  another.^^  It  may  be  shown  or  conclusively  presumed  from  the 
doing  of  the  wrongful,  fraudulent,  or  ilfegal  act.^^  It  need  not  necessarily 
have  been  the  object  or  purpose  with  which  the  act  is  done;  but  it  is  suffi- 
cient if  the  nature  and  necessary  effect  of  the  act  is  to  injure  or  defraud  the 
bank  or  others,  and  it  is  willfully  and  intentionally  done.^^     If  there  was  a 


tent  to  injure  and  defraud  the  bank. 
Prettyman  v.  United  States,  103  C.  C. 
A.  384,   180  Fed.  30. 

Applies  to  embezzlement  as  well  as 
to  false  entries. — Under  §  5309,  Rev. 
Stat.,  of  the  United  States,  an  intent  to 
defraud  the  assQciation,  or  other  com- 
pany or  person,  is  an  essential  element 
of  the  crime  in  every  case.  The  words 
"with  intent  in  either  case  to  injure  or 
defraud,"  etc.,  apply  as  well  to  em- 
bezzlement, etc.,  of  the  funds,  as  to  the 
making  false  entries  in  the  books. 
United  States  v.  Voorhees,  9  Fed.  143. 

"It  is  necessary  in  an  indictment 
under  §  5209,  Rev.  Stat.,  charging  will- 
ful misapplication  of  the  funds  of  a 
banking  as.sociation,  to  allege  that  such 
misapplication  was  with  intent  to  de- 
fraud." United  States  v.  Britton,  107 
U.  S.  655,  S7  L.  Ed.  520,  2  S.  Gt.  512. 

In  fact,  the  gravamen  of  the  offense 
consists  in  the  evil  design  with  which 
the  misappropriation  is  made,  and  a 
count  which  should  omit  the  words 
"willfully,"  etc.,  and  "with  intent  to 
defraud,"  would  be  clearly  bad.  Evans 
V.  United  States,  153  U.  S.  584,  38  L. 
Ed.  830,  14  S.  Ct.  934;  Potter  v.  United 
States,  155  U.  S.  433,  39  L.  Ed.  214,  15 
S.  Ct.  144;  Spurr  v.  United  States,  174 
U.  S.  728,  43  L.  Ed.  1150,  19  S.  Ct.  813. 

20.  There  need  not  be  malice  or  ill 
will.— United  States  v.  Harper,  33  Fed. 
471. 

The  offense  of  "abstracting''  the 
funds  of  the  bank  under  this  section  is 
not  necessarily  equivalent  to  the  of- 
fense of  larceny.  The  offense  of  lar- 
ceny is  not  complete  witliout  the  ani- 
mus furandi,  the  intent  to  deprive  the 
owner  of  his  property,  but  under  § ' 
5209  an  officer  of  the  bank  may  be 
guilty. of  "abstracting"  the  funds  and 
money  and  credits  of  the  bank  without 
that  particular  intent.  The  statute 
may  be  satisfied  with  an  intent  to  in- 
jure or  defraud  some  other  company, 
body  politic  or  corporate,  or  individual 
person,  than  the  banking  association 
whose  property  is  abstracted,  or 
merely  to  deceive  some  other  officer 
of    the    association,    or    an    agent    ap- 


pointed to  examine  its  affairs.  This  in- 
tent may  exist  in  a  case  of  abstracting 
without  that  intent  which  is  necessary 
to  constitute  the  offense  of  stealing. 
United  States  v.  Northway,  120  U.  S. 
327,  30  L.  Ed.  664,  7  S.  Ct.  580. 

21.  «Act  done  knowingly. — United 
States  V.  Harper,  33  Fed.  471. 

Where  one  is  prosecuted  for  viola- 
tion of  a  statute  making  an  officer  of  a 
national  bank  guilty  of  embezzlement 
if  he  embezzles  "with  intent  to  injure 
or  defraud  the  association,"  guilty  in- 
tent is  shown  by  proof  that  defendant 
knowingly  applied  the  funds  in  a  man- 
ner forbidden  by  statute;  and  the  fact 
that  other  officers  of  the  bank  knew  of 
the  misappropriation,  or  that  defend- 
ant did  not  intend  to  profit  thereby,  is 
immaterial.  United  States  v.  Taintor, 
Fed.  Cas.  No.  16,428,  11  Blatchf.  374. 

If  it  appears  that  the  funds  of  the 
banking  association  have  been  ab- 
stracted or  willfully  misapplied  by  de- 
fendant, he  is  precluded  from  denying 
that  it  was  done  with  unlawful  intent. 
United  States  v.  Lee,  12  Fed.  816. 

22.  Inferred  from  illegal  act. — United 
States  V.  Harper,  33  Fed.  471;  Agnew 
V.  United  States,  165  U.  S.  36,  41  L.  Ed. 
624,  17  S.  Ct.  235. 

Upon  a  prosecution  of  a  bank  presi- 
dent for  embezzlement  under  The  Na- 
tional Bank  Act  (Act  June  3,  J864,  § 
55")  an  intent  to  defraud  the  bank  is  to 
be  inferred  from  the  fact  of  embezzle- 
ment. In  re  Van  Campen,  Fed.  Cas. 
No.  16,835,  2  Ben.  419. 

A  charge  that  if  the  defendant  "ei- 
ther embezzled  or  willfully  misapplied" 
the  funds  or  credits  of  the  bank, 
"whereby,  as  a  necessary,  natural,  or 
legitimate  consequence,  its  capital  was 
reduced,  or  placed 'beyond  the  control 
of  the  directors,  or  its  ability  to  meet 
its  engagements  or  obligations,  or  to 
continue  its  business,  was  lessened  or 
destroyed,  the  intent  to  injure  or  de- 
fraud the  bank  may  be  presumed,"  is 
correct.  Agnew  v.  United  States,  165 
U.  S.  36,  41  L.  Ed.  624,  17  S.  Ct.  235. 

23.  United  States  v.  Breese,  131  Fed. 
915,  reversed  in  Breese  v.  United  States, 
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fraudulent  understanding  between  the  defendant  and  the  paying  teller  that 
checks  drawn  by  the  defendant  in  favor  of  a  firm  of  stockbrokers  were  to 
be  paid  out  of  the  funds  of  the  bank,  when  the  defendant  had  no  funds  or 
only  insufficient  funds  to  his  crfedit,  and  that  such  debts  were  not  to  be 
charged  in  his  account,  but  were  to  be  fraudulently  concealed  until  he  should 
make  deposits  sufficient  to  meet  them,  defendant  had  a  guilty  intent  to  injure 
or  defraud  the  bank.^-* 

Conversion  to  Use  of  Defendant. — To  constitute  a  willful  misappli- 
cation by  an  officer  of  a  national  bank  of  its  funds,  there  must  be  a  conver- 
sion by  the  officers  to  his  own  use  or  the  use  of  some  one  other  than  the 
bank,25  tut  the  officer  need  not  have  himself  received  any  of  the  funds  or 
other  advantage. ^^  The  conversion  may  have  been  for  the  benefit  of  the 
officer's  children. 2T  When  one  of  the  officers  of  a  national  bank  willfully 
converted  certain  of  the  bank's  funds  to  his  own  use,  it  is  no  defense  that 
the  money  was  subsequently  refunded;  such  fact  being  only  evidence  to 
negative  the  officers'  intent  to  defraud  at  the  time  of  the  alleged  convey- 
ance.2® 

Injury  to  Bank. — An  officer  is  not  guilty  of  misapplication  of  the  bank's 
funds  where,  by  the  transaction,  the  bank  is  not  injured.^^ 


74   C.   C.   A.   388,   143   Fed.  250,   on  an- 
other point. 

An  intent  to  injure  or  defraud  a  na- 
tional bank,  within  the  meaning  of  Rev. 
St.,  §  5209,  does  not  necessarily  involve 
malice  or  ill-will  towards  the  bank.  It 
is  sufficient  that  the  unlawful  intent  is 
such  as,  if  carried  into  execution,  will 
necessarily  or  naturally  injure  or  de- 
fraud the  bank.  United  States  v.  Ken- 
ney,  90  Fed.  257. 

24.  United  States  v.  Kenney,  90  Fed. 
357. 

25.  Conversion  to  use  of  bank. — 
United  States  v.  Britton,  108  U.  S.  193, 
27  L.  Ed.  703,  2  S.  Ct.  535,  reaffirming 
United  States  v.  Britton,  107  U.  S.  655, 
27  L.  Ed.  520,  3  S.  Ct.  512;.  United 
States  V.  Northway,  130  U.  S.  327,  30  L. 
Ed.  664,  7  S.  Ct.  580;  Coffin  v.  United 
States,  156  U.  S.  432,  39  L.  Ed.  481,  15 
S.  Ct.  394;  United  States  v.  Harper,  33 
Fed.  471;  Adler  v.  United  States,  183 
Fed.  464;  United  States  v.  Breese,  131 
Fed.  915,  reversed  in  74  C.  C.  A.  388, 
143  Fed.  250,  on  another  point;  United 
States  V.  Morse,  161  Fed.  439. 

'There  must  be  a  willful  misapplica- 
tion for  the  use  or  benefit  of  accused, 
or  of  some  person  or  company  other 
than  the  banking  association,  with  in- 
tent to  injure  and  defraud  the  associ- 
ation, or  some  other  body  corporate 
or  natural  person,  being  entirely  dif- 
ferent from  acts  constituting  an  official 
maladministration,  subjecting  the  bank 
to   a  forfeiture   of  its   charter,   as  pro- 


vided  by  §   5239    (page   3515).     United 
States  V.  Steiuman,  173  Fed.  913. 

26.  It  was  the  intention  of  congress 
to  make  criminal  the  misapplication 
and  conversion  of  the  funds  of  national 
banking  associations  without  regard  to 
whether  or  not  the  party  so  misapply- 
ing received  any  of  the  funds  or  other 
advantages,  directly  or  indirectly. 
United  States  v.  Lee,  13  Fed.  816. 

To  constitute  willful  and  criminal 
misapplication  of  the  funds  of  a  na- 
tional bank  by  its  officers,  under  Rev. 
St.,  §  5209,  the  accused  need  not  have 
been  previously  in  actual  possession  of 
such  funds  by  virtue  of  any  trust,  duty, 
or  employment,  nor  have  derived  any 
personal  benefit  from  the  transaction. 
It  is  enough  if  the  misapplication  is 
made  by  him,  or  under  his  direction, 
for  his  benefit,  or  that  of  some  one 
other  than  the  association,  with  the  in- 
tent to  injure  or  defraud  the  associa- 
tion. United  States  v.  Harper,  33  Fed. 
471. 

27.  For  benefit  of  children. — On  the 
question  of  whether  or  not  a  bank  pres- 
ident is  guilty  of  abstracting  or  mis- 
applying its  moneys,  it  is  immaterial 
that  he  drew  out  some  of  it  for  his 
children.  Breese  v.  United  States,  45 
C.  C.  A.  535,  106  Fed.  680,  judgment  re- 
versed on  rehearing  48  C.  C.  A.  36,  108 
Fed.  804. 

28.  Money  refunded.— United  States 
V.  Morse,  161  Fed.  429. 

29.  Injury  to  bank.— Agnew  v.  United 
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Consent  or  Knowledge  of  Other  OflB.cers. — To  constitute  the  crime 
of  willfully  abstracting  or  misapplying  the  funds  of  a  national  bank  by 
its  officer,  it  must  appear  that  the  funds  were  withdrawn  by  the  accused 
without  the  knowledge  or  consent  of  the  association.^o  The  criminal  char- 
acter of  the  act  is  not  affected  by  the  fact  that  the  act  subsequently  became 
known  to  the  officers  of  the  bank,  and  that  they  impliedly  consented  thereto, 
by  taking  no  action  in  regard  to  it.^^  But  it  has  been  held  that  officers  of 
a  national  bank  possess  no  authority  to  produce  or  permit  a  conversion  of  the 
bank's  funds  to  the  use  of  one  of  such  officers ;  authority  to  commit  a  crime 
being  an  impossibility.^^  The  acts  and  intent  of  the  president  of  a  bank  in 
obtaining  money  from  it  on  worthless  securiti^,  being  such  as  to  make  him 
guilty  of  embezzlement,  abstraction,  or  willful  misapplication  of  its  funds,  it 
is  immaterial  that  his  acts  were  permitted,  sanctioned,  or  ratified  by  the 
other  officers  of  the  bank,  with  knowledge  of  the  facts.^*  Though  the  presi- 
dent of  a  bank,  in  appropriating  and  converting  its  funds  to  his  own  use, 
does  it  in  such  a  way  that  it  can  be  easily  discovered,  and  he  is  liable  to  a 
civil  action,  and  does  not  abscond,  or  otherwise  avoid  the  civil  suit,  he  may 
be  convicted  of  embezzlement.^* 


States,  165  U.  S.  36,  41  L.*Ed.  624,  17 
S.  Ct.  235. 

Accused,  who  was  president  of  a  na- 
tional bank,  having  overdrawn  his  ac- 
count $18,308.80,  executed  his  note  to 
the  banlc  for  $20,000,  secured  by  certain 
corporate  stock,  the  proceeds  of  the 
note  being  used  to  cancel  the  over- 
draft, and_the  balance  was  credited  to 
his  account,  subject  to  check.  The  note 
not  having  been  paid,  the  collateral  was 
sold  for  $5,000  cash,  which  paid  the 
$1,146  additional  advancement  and 
$3,800  on  the  overdraft.  Held,  that  the 
execution  of  the  note  was  a  benefit  and 
not  a  loss  to  the  bank,  and  that  accused 
by  that  transaction  was  not  guilty  of 
misapplying  the  bank's  funds,  in  viola- 
tion of  Rev.  St.,  §  5209  (U.  S.  Comp. 
St.  1901,  p.  3497).  Adler  v.  United 
States,  183  Fed.  464. 

30.  Consent  or  knowledge  of  other 
officers. — United  States  v.  Harper,  33 
Fed.  471;  Rieger  v.  United  States,  47 
C.  C.  A.  61,  107  Fed.  916;  In  re  Van 
Campen,  Fed.  Cas.  N'o.  16,835,  2  Ben. 
419. 

Where  an  officer  of  a  banking  as- 
sociation, being  insolvent,  submits  his 
own  note,  with  an  insolvent  indorser 
as  security,  to  the  board  of  directors 
for  discount,  and  they,  knowing  the 
facts,  order  it  to  be  discounted,  the  use 
by  the  officer  of  the  proceeds  of  the 
discount  for  his  own  purposes  will  not 
be  a  willful  misapplication  Qf  the  funds 
of  the  bank,  and  subject  him  to  a 
criminal  prosecution,  under  §  5209,  Rev. 


St.     United   States   v.   Britton,   108   U. 
S.  193,  27  L,.  Ed.  701,  2  S.  Ct.  526. 

An  officer  of  a  national  bank  is  not 
guilty  of  embezzlement,  abstraction,  or 
willful  misapplication  of  its  funds  be- 
cause of  his  obtaining  money  from  the 
bank  for  his  own  use  by  means  of  over- 
drafts or  loans  by  bona  fide  arrange- 
ment with  its  authorized  officers  or 
committee,  but  he  is  only  protected  by 
such  arrangement  where  it  was  made 
by  those  representing  the  bank  in  good 
faith,  and  in  the  supposed  interest  of 
the  bank.  United  States  v.  Breese,  131 
Fed.  915,  reversed  on  another  point  in 
Breese  v.  United  States,  74  C.  C.  A.  38S, 
143  Fed.  250. 

31.  Rieger  v.  United  States,  47  C.  C. 
A.  61,  107  Fed.  916. 

32.  United  States  v.  Morse,  161  Fed. 
429. 

Consent  to  use  in  speculation. — On 
indictment  of  a  bank  cashier  under  Act 
June  3,  1864,  §  55,  for  embezzling  funds 
of  a  national  bank,  evidence  that  the 
funds  were  used  in  stock  speculations 
with  the  consent  of  the  officers  of  the 
bank,  and  for  its  benefit,  is  inadmissible 
to  disprove  the  averments  in  the  in- 
dictment that  the  acts  were  done  with 
intent  to  injure  and  defraud  the  bank. 
United  States  v.  Taintor,  Fed.  Cas.  No. 
16,428,  11  Blatchf.  374. 

33.  Breese  v.  United  States,  45  C.  C. 
A.  535,  106  Fed.  680,  judgment  reversed 
on  rehearing  48  C.  C.  A.  36,  108  Fed. 
804,  on  another  point. 

34.  Breese  v.  United  States,  45  C.  C. 
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Exercise  of  Discretion. — A  misapplication  of  the  bank's  funds  by  an 
officer  in  the  honest  exercise  of  his  discretion  does  not  subject  him  to  pun- 
ishment,35  but  an  abuse  of  discretion  in  bad  faith  does.^^ 

Application  of  Common-Law  or  State  Statute. — The  fact  that  a  per- 
son who  has  stolen  property  belonging  to  a  national  bank  is  an  officer  of  the 
bank  and  subject  to  punishment  for  embezzlement  does  not  relieve  him 
from  his  liability  to  punishment  for  the  same  act  as  a  larceny  at  common 
law  or  under  the  statutes  of  a  state.^'^  Where  congress  has  prescribed  the 
punishment  only  where  an  officer  of  a  national  bank  embezzles  property  of 
the  bank,  a  state  legislature  may  prescribe  the  punishment  where  the  prop- 
erty embezzled  is  deposited  in  the  bank,  and  belongs  to  the  depositor.^^ 

§  256  (3b)  Means  of  Commission  of  Offense. — It  is  not  material  by 
what  means  the  abstraction  is  effected.  It  may  be  done  by  one  act  oi 
series  of  acts,  or  by  fraudulent  schemes  under  the  color  of  loans,  dis- 
counts, checks,  or  entries. ^^  Where  a  customer  of  a  national  banking  asso- 
ciation, whose  note  to  the  bank  was  about  to  mature,  delivered  a  check  to 
the  bank  to  pay  the  note  when  due,  the  check  coming  into  the  hands  of  de- 
fendant as  cashier  of  the  bank,  he  cashed  it  and  converted  the  proceeds,  the 
loss  was  that  of  the  bank,  and  defendant's  offense  a  willful  misapplication 
and  abstraction  of  the  bank's  funds  and  credits,  and  not  a  mere  breach  of 
trust.*o 

Payment  of  Overdraft. — The  mere  fact  of  payment  by  the  officers  of 
a  national  bank  of  a  check  which  creates  an  overdraft  does  not  necessarily 

A.  535,  106  Fed.  680,  judgment  reversed  misapplication  of  funds  of  the  bank,  if 

on  rehearing  48   C.   C.  A.  36,  108   Fed.  done  in  bad  faith,  for  private  gain,  and 

804,  on  another  point.  not  in  the  exercise  of  honest  judgment. 

35.  Exercise    of    discretion. — United  United  States  v.  Fish,  34  Fed.  585. 
States  V.  Harper,  33  Fed.  471.  37.   Application   of   common   law   or 

The    misappropriation    of   the    funds  state       statute.— Commonwealth       v. 

of  a  national  bank  by  an  officer  in  the  Barry    116  Mass.  1. 
honest  exercise  of  official  discretion,  in  „„    U         o^    ^-^    m    o  ^r,,  ■.  ■ 

J   f  -iu        vu      i  i       J     i-       iu         1  3°-  Gen.  St.  tit.  12,  8  191,  prescribing 

good  faith,  without  fraud,   for  the   ad-  .1  ■  .  „      ..      t-  £  t 

°     ^  '  J     J       i  r  ii  the  punishment  where  an  oflicer  of  any 

vantage,  or  supposed  advantage,  of  the  1      1    ■  ^  j   1  ..t.     v     •     ^i. 

s  ,        i  •  1,   ui       1     4.   -r     a:   •  1  bank  incorporated  by  authority  in  the 

acdo'n  "be^°  k  „","'nt       the"  hone°sf  e'xl  ^^^\  embezzled  any  property  d^eposited 

r    ,.       ',.         •      r    J    r  vu     r  in  the   bank,   applies   to   tellers   of  na- 

ercise   of   discretion,   m    bad   faith,   for  .■       ,  i,     1      j   •       1      •  -ii,-     ..1. 

personal    advantage     and   with    fraudu-  ^f"^!  ^^ff  ^oing  business  within  the 

lent    intent,    it    is    punishable.      United  =*^'^-     State  v.  luller,  34  Conn.  280. 
States  V.  Fish,  24  Fed.  585.  39-    Means    used.— United    States    v. 

Gross    maladministration    and    inex-  Harper,  33   Fed.  471;   United  States  v. 

cusable  breach  of  duty  on  the  part  of  Breese,  131  Fed.  915,  reversed  in  74  C. 

the   officers   of  a   national   bank  in   its  C.    A.    388,    143    Fed.    250,    on    another 

management,  however  disastrous  to  its  point. 

stockholders,    are    not    punishable    un-  So  far  as  the  question  of  guilt  or  in- 

less  in  violation  of  Rev.  St.,  §  5309  (U.  nocence  of  an  officer  under  the  statute 

S.    Comp.    St.    1901,   p.    3497).      Pretty-  's    concerned,    there    is    no    distinction 

man  v.  United  States,  103  C.  C.  A.  384,  between  a  loan  m  bad  faith  for  the  pUr- 

180  Fed.  30.  pose    of    defrauding   the    bank,    and   an 

36.  Aljuse  of  discretion. — A  known  application  of  money  with  like  intent 
abuse  by  an  officer  of  discretionary  «  a  form  other  than  a  loan.  United 
power    in    making    a    series    of    loans  States  v.  Fish,  24  Fed.  585. 

which  it  is  known  the  directors  would  40.    Geiger  v.  United  States,  89  C.  C. 

not  sanction,  will  constitute  a  criminal      A.  516,  162  Fed.  844. 
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constitute  a  fraudulent  misapplication  of  the  funds  of  the  bank;*i  but  an 
officer  of  a  national  bank,  who,  with  an  intent  to  defraud  the  bank,  allows  a 
firm,  of  which  he  is  a  member,  to  overdraw  its  account,  is  guilty  of  a  mis- 
application of  the  moneys  of  the  bank.*^ 

Giving  Credit. — To  constitute  the  offense  of. willful  misapplication  of  the 
funds  of  a  national  bank,  it  is  not  essential  that  the  money  should  be  actually 
withdrawn  from  the  bank,  but  the  offense  may  be  consummated  by  giving 
fraudulent  credits,  and  the  transfer  of  the  same  in  the  usual  way  by  means 
of  checks.*^  But  the  funds  must  be  withdrawn  from  the  bank's  control  or 
possession  or  converted  in  some  way,  so  as  to  deprive  the  bank  of  the  bene- 
fit thereof.**     For  the  president  of  a  national  bank  to  place  among  the 


41.    Payment    of    overdraft. — Dow  v. 

United  States,  27  C.  C.  A.  140,  83  Fed. 
904.  See  post,  "Aiding  or  Abetting," 
§  356  (5). 

The  fact  alone  that  an  officer  of  a  na- 
tional bank  causes  it  to  pay  overdrafts, 
drawn  by  himself  or  other  customers 
of  the  bank,  or  makes  a  loan  without 
security,  does  not  constitute  an  of- 
fense, under  Rev.  St.,  §  5309  (U.  S. 
Comp.  St.  1901,  p.  3497);  nor  does  an 
indictment  averring  such  facts  charge 
an  oflfense,  because  it  further  avers  an 
intent  to  injure  and  defraud  the  bank. 
United  States  v.  Norton,  188  Fed.  356. 

The  fact  that  the  president  who  was 
also  a  director,  permitted  a  depositor, 
while  indebted  to  the  association,  to 
withdraw  his  deposit,  would  not  con- 
stitute a  criminal  misapplication  by  the 
defendant  of  the  funds  of  the  associa- 
tion under  the  provisions  of  §  5209, 
Rev.  Stat.  The  count  charges  neither 
application  nor  misapplication  by  the 
defendant  of  the  funds  of  the  associa- 
tion. It  merely  charges  that  he  failed 
to  apply  certain  funds  standing  to  the 
credit  of  depositor  to  the  payment  of 
his  debt.  It  charges  that  he  permitted 
him  to  do  a  perfectly  lawful  act, 
namely,  to  withdraw  his  own  funds 
from  the  association  and  transfer  them 
to  another  bank.  United  States  v. 
Britton,  108  U.  S.  193,  37  L.  Ed  701  2 
S.  Ct.  526. 

"This  might  be  an  act  of  maladmin- 
istration on  the  part  of  the  defendant 
It  might  show  neglect  of  official  duty, 
indifiference  to  the  interests  of  the  as- 
sociation or  breach  of  trust,  and  sub- 
ject the  defendant  to  the  severest  cen- 
sure and  to  removal  from  office;  but 
to  call  it  a  criminal  misapplication  by 
him  of  the  moneys  and  funds  of  the 
association,  would  be  to  stretch  the 
words  of  this  highly  penal  statute  be- 
yond   all     reasonable    limits."      United 


States  V.   Britton,  108  U.  S.  193,  27  L. 
Ed.   701,   3   S.  Ct.   536. 

48.  United  States  v.  Fish,  34  Fed. 
585. 

43.  Giving  credit. — An  indictment  for 
such  an  offense,  alleged  to  have  been 
committed  by  discounting  a  certain 
note,  is  sustained  by  proof  that  de- 
fendant, as  president  of  the  bank,  with- 
out the  knowledge  or  consent  of  the 
directors  discounted  such  note,  which 
he  knew  to  be  worthless  and  insuffi- 
ciently secured,  crediting  the  proceeds 
on  the  books  of  the  bank  to  the  maker, 
subject  to  his  check;  that  the  maker 
drew  a  check  for  the  amount  in  favor 
of  a  third  person,  who  indorsed  the 
same  to  defendant;  and  that  defendant 
by  means  of  such  check  paid  a  note 
held  by  the  bank  for  which  he  was  him- 
self liable.  Rieger  v.  United  States, 
47  C.   C.  A.  61,  107  Fed.  916. 

44.  Necessity  for  withdrawal  of 
funds'. — Mere  proof  that  a  depositor 
made  and  deposited  fictitious  checks, 
which  were  credited  to  his  account, 
does  not  show  a  willful  misapplication 
of  the  bank's  funds,  in  violation  of 
Rev.  St.,  §  5309,  unless  it  is  further 
shown  that  some  portion  of  the  funds 
were  withdrawn  from  the  bank's  con- 
trol or  possession,  or  converted  in 
some  way,  so  as  to  deprive  the  bank 
of  the  benefit  thereof.  Dow  v.  United 
States,  37  C.  C.  A.  140,  83  Fed.  904. 

Funds  of  a  national  bank  are  not 
misapplied  by  an  officer  for  the  pur- 
pose of  constituting  a  criminal  offense, 
under  Rev.  St.,  §  5309  [U.  S.  Comp. 
St.  1901,  p.  3497],  merely  by  the  draw- 
ing of  a  draft  on  a  fund  on  deposit  in 
another  bank,  or  by  entering  a  credit 
to  a  depositor  on  the  books;  but  it  is 
necessary  that  the  fund  should  have 
been  actually  withdrawn  or  converted 
in  some  form,  so  that  it  is  lost  to  the 
bank,  and  such  loss  must  be  averred 
in   an   indictment  for   the   offense,   and 
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assets  of  the  bank,  securities  of  little  or  no  value,  and  procure  an  entry  to 
be  made  to  his  personal  credit  of  their  face  value,  constitutes,  prima  facie,  a 
wilful  misapplication  of  the  bank's  funds,  and  the  fact  that  he  gave  a  per- 
sonal guaranty  that  the  securities  were  good  and  would  be  paid,  does  not  alter 
the  case,  except  that  it  may  be  considered  on  the  question  of  the  value  of 
the  securities  and  the  intent  of  the  president.**  It  is  not  necessary  to  show 
that  the  officer  personally  took  any  money  from  the  bank,  or  was  personally 
present  when  any  other  person  took  away  money,  to  render  him  criminally 
liable.  Where  an  officer  of  the  bank  makes  false  credits  in  favor  of  a  firm 
of  which  he  is  a  member,  and  causes  the  money  represented  by  such  credits 
to  be  paid  to  his  firm  by  being  drawn  out  of  the  bank  by  his  partner  in 
pursuance  of  an  understanding  had  with  him  that  the  money  should  be  so 
drawn,  the  credit  having  been  made  for  that  purpose,  he  will  be  guilty  of 
violation  of  the  statute.*® 

Loan  or  Discount. — Directors  or  the  managing  committee  of  a  national 
bank  may,  in  the  honest  exercise  of  official  discretion,  make  loans  or  dis- 
counts for  the  actual  or  supposed  benefit  of  the  association,  and,  although 
the  transaction  be  injudicious,  and  actually  result  in  loss  to  the  bank,  there 
is  no  criminal  liability  so  long  as  their  acts  are  not  in  bad  faith,  for  per- 
sonal gain  or  private  advantage.*'^  But  the  making  or  securing  loans  may 
constitute  a  misapplication  of  the  bank's  funds.**  An  officer  is  not  guilty 
of  misapplication  of  funds  merely  because  he  discounted  a  note  not  well 
secured.*^  But  the  discounting  by  the  president  of  a  national  bank  with 
the  funds  of  the  bank  of  commercial  paper  known  by  him  to  be  worthless  or 

the    facts   set   out    showing   it   to   have  bids     the    discounting    of     a    note    not 

been  unlawful.     United  States  v.  Mar-  well   secured,    or   both   the   maker   and 

tindale,   146    Fed.   280.  indorser  of  which  are  insolvent.     It  is 

45.  Agnew  v.  United  States,  165  U.  within  the  discretion  of  the  directors, 
S.  36,  41  L.  Ed.  624,  17  S.  Ct.  235.  or   the   officers   or   agents   lawfully   ap- 

46.  United  States  v.  Fish,  24  Fed.  Ported  by  them  to  discount  such  a 
5S5        ^'   i^      "                          1  note  if  they  see  fit,  and  it  might,  under 

,'„    T a:^ „„..      n„;t-^A   c+.,(-<.=.  certain  circumstances,   tend  to   the   ad- 

47.  Loan  or  discount.-United  States  ^  ^  association."  United 
V.  Harper    33   Fed    471  States  v.   Britton,  108  U.  S.   193,  27  L. 

48.  By  loans.— United  States  v.  Har-  £(j    yqi,  2  S.  Ct.  526. 

per,  33  Fed.  471;  United  States  v.  Fish,  "Whether  the  discounting  of  the  note 

24   Fed.   585;   United   States   i/    Breese,  ^^s    an    advantage    to    the    association 

131   Fed.   915,   reversed  m  74   C.   C.  A.  ^^  ^^^^  ^^^  whether  the  note  was  paid 

388,    143    Fed.    250,    on    another    point.  q^    not,    is    immaterial.      If    an    officer 

For    an    officer    of    a   national   bank  gf  ^   banking  association,   being  insol- 

who     IS    also    a    promoter     of    various  ^ent,    submits    his    own    nole,    with    an 

enterprises  to  obtain  the  funds  of  the  insolvent   indorser   as    security,    to    the 

bank  on  the  security  of  unmarketable  ^j^ard    of    directors    for    discount,    and 

bonds    of    his    own    enterprises,    at   the  ^^^y^    knowing    the    facts,    order    it    to 

risk  of  the   interest   of   the   bank    is   a  ^^   discounted,    it   would   approach   the 

misapplication   of  the  funds  which  can  .^,grge  of  absurdity  to  say  that  the  use 

not    be    covered    up     by    entering    the  by  the   officer   of   the   proceeds   of  the 

transactions  on  the  books  as  loans  and  discount  for  his   own  purposes,  would 

investments.     Wialsh  v    United   States,  ^e  a  willful  misapplication  of  the  funds 

98  C.  C.  A.  461,  174  Fed.  615.    See  post,  of    ^.^e    bank,     and    subject   him    to    a 

"Aiding  or  Abetting,"  §  356  (5).  criminal   prosecution."      United    States 

49.  By  discounting  note. — "There  is  v.  Britton,  108  U.  S.  193,  27  L.  Ed. 
no  provision  of  the  statute  which  for-  701,   2   S.  Ct.   526. 
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fictitious,  for  the  benefit  of  an  insolvent  corporation  of  which  he  is  an  officer, 
and  with  intent  to  injure  and  defraud  the  bank,  is  a  wilful  misapplication  of 
its  funds.^^  The  mere  renewal  of  a  note  by  the  officers  of  a  national  bank 
to  cover  a  loan  not  sufficiently  secured  does  not  constitute  a  misapplication 
of  the  bank's  funds,  because  the  transaction  is  accomplished  in  the  form  of 
a  discount  of  the  renewal  note,  by  placing  the  proceeds  to  the  customer's 
credit  and  receiving  from  him  a  check  against  the  fund  for  an  amount 
sufficient  to  pay  the  old  note,  without  the  bank  parting  with  any  money.^i 

Declaration  of  Divicjends.' — The  declaring  of  a  dividend. by  the, asso- 
ciation when  there  were  no  net  profits  to  pay  it  is  not  a  crirninal  misapplica- 
tion of  its  funds.  It  is  an  act  done  by  an  t)fficer  of  the  association  in  his 
official  and  not  in  his  individual  capacity.  It  is,  therefore,  an  act  of  malad- 
ministration and  nothing  more,  which,  while  it  may  subject  the  association 
to  a  forfeiture  of  its  charter,  and  the  directors  to  a  personal  liability  for 
damages  suffered  in  consequence  thereof  by-  the  association  or  its  share- 
holders, does  not  render  them  liable  to  a  criminal  prosecution. ^^ 

Purchase  of  Bank's  Own  Stock. — To  constitute  a  willful  misapplica- 
tion of  the  funds  of  a  national  bank  by  an  officer  or  agent  thereof,  there 
must  be  a  conversion  to  his  own  use,  or  to  the  use  of  some  one  else.  The 
offense  is  not  committed  where  the  president  of  a  bank  uses  its  funds  to 
purchase  shares  of  the  stock,  and  holds  them  in  trust  for  it,  though  such  a 
purchase  of  its  own  stock,  except  to  secure  a  debt  due,  is  forbidden  by  law.^^ 

§  256  (4)  Receiving  Deposits  after  Insolvency. — A  state  statute 
making  it  a  felony  for  any  person  connected  with  a  bank  to  receive  de- 
posits with  knowledge  that  the  bank  was  insolvent,  is  void,  in  so  far  as  it 
applies  to  national  bank  officers,  on  the  ground  that  it  is  an  attempt  to  con- 
trol and  regulate  the  receipt  of  deposits  by  national  banks,  and  in  conflict 
with  the  laws  of  the  United  States  authorizing  national  banks  to  receive  de- 
posits.s* 

50.  Flickinger  v.  United  States,  79  United  States  v.  Britton,  108  U.  S.  199, 
C.  C.  A.  515,  150  Fed.  1.  27  Iv.  Ed.  698,  2  S.  Cf:.  531;  Evans  v. 

51.  Adler  v.  United  States,  182  Fed.  United  States,  153  U.  S.  584,  38  L.  Ed. 
464.  830,    14   S.    Ct.    934. 

"If  the  money  of  a  bank  be  misap-  53.    Purchase   of   bank's   own   stock. 

plied    by   paying   it    out    on   worthless  — United   States  v.   Britton,   107   U.   S. 

paper,   it  is   obvious  that  a  subsequent  655,  27  L.  Ed.  520,  2  S.  Ct.  512;  8.  C, 

renewal    -of    such     paper    upon     which  108   U.   S.   192,  27   L.   Ed.  703,  2  S.  Ct. 

nothing    was    actually     obtained    could  525. 

not  have  misapplied  the  money  of  the  54.    Receiving    deposits    after    insol- 

bank."      Coffin    v.    United    States,    162  vency. — Easton  v.  Iowa,  188  U.  S.  320, 

U.  S.  664,  40  L.  Ed.  1109,  16  S.  Ct.  943.  47  L.  Ed.  452,  23  S.   Ct.  288,  reversing 

52.  Declaration  of  dividends.— The  State  v.  Easton,  113  Iowa  516,  85  N. 
act  belongs  to  the  same  class  as  the  W.  795,  86  Am.  St.  Rep.  389;  State  v. 
purchase  by  a  banking  association  of  Fields,  98  Iowa  748,  62  N.  W.  653. 
its  own  shares  when  not  necessary  to  Laws  1891,  c.  43,  §  16,  relating  to  the 
prevent  a  loss  on  a  debt  due  it,  which,  receiving  of  deposits  by  officers  of  in- 
in  United  States  v.  Britton,  107  U.  S.  solvent  banks,  and  imposing  a  punish- 
655,  27  L.  Ed.  530,  2  S.  Ct.  512,  we  ment  therefor,  does  not  apply  to  of- 
held  not  to  be  a  criminal  misapplica-  ficers  of  national  banks.  State  v. 
tion    of    the    funds    of   the    association.  Menke,   56   Kan.   77,   43   Pac.   350. 


§  256  (5) 


NATIOJ^AL  BANKS. 


1941 


§  256  (5)  Aiding  or  Abetting. 65 — The  aiders  and  abettors  of  an  offi- 
cer of  a  national  bank  need  not  themselves  be  ofificers  of  the  bank  or  occupy 
any  specific  relation  to  the  bank.^^  An  indictment  against  the  president  of  a 
bank  for  aiding  and  abetting  the  cashier  in  wrongfully  certifying  a  check 
will  not  lie.5'' 

Conversion  to  Use  of  Defendant. — It  is  clear  that  the  statute  has  been 
violated  if  the  one  charged  with  aiding  and  abetting  is  shown  to  have  ac- 
tually aided  and  abetted  the  officer  of  the  bank  in  misapplying  its  funds,  no 
matter  whom  the  [accused  may,  have  ultimately  .intended  to  benefit  by  his 
misconduct,  provided,  of  course,  there  existed-  the  intent  to  defraud  enu- 
merated in  the  act  of  congress. ^^ 

Conspiracy. — To  authorize  a  conviction  for  the  offense  of  aiding  and 
abetting  an  officer,  it  is  not  necessary  to  show  a  conspiracy.' ^  It  is  not  an 
essential  element  of  the  offense  of  aiding  and  abetting  that  there  be  a 
common  purpose  between  the  officer  and  the  aider  and.  abetter  to  promote 
or  subserve  the  joint  interest  of  the  wrongdoers  in  enterprises  in  which 
they  are  mutually  interested.*" 


55.  Aiding  or  abetting. — As  to  stat- 
ute, see  ante,  "In  General,"  §  256  (3a). 

56.  Relation  to  bank. — The  language 
of  the  statute  fully  answers  this  con- 
tention. It  provides  that  "every  presi- 
dent, director,  cashier,  teller,  clerk,  or 
agent  of  any  association,  who,"  etc., 
and  adds,  after  defining  the  acts  which 
are  made  misdemeanors,  "that  every 
person  who  with  like  intent  aids  and 
abets,"  etc.  The  phrase,  "every  per- 
son," is  manifestly  broader  than  the 
enumeration  made  in  the  first  portion 
of  the  statute.  Coffin  v.  United  States, 
156  U.  S.  432,  39  L.  Ed.  481,  15  S.  Ct. 
394,  reaffirmed  in  162  U.  S.  664,  40  L. 
Ed.  1109,  16  S.  Ct.  943. 

"The  citation  made  from  United 
States  V.  Northway,  120  U.  S.  327,  .30 
L.  Ed.  664,  7  S.  Ct.  580,  is  not  opposite. 
True,  we  there  said:  'The  acts  charged 
against  Fuller  could  only  be  committed 
by  him  by  virtue  of  his  official  rela- 
tion to  the  bank;  the  acts  charged 
against  the  defendant  likewise  could 
only  be  committed  by  him  in  his  of- 
ficial capacity.'  But  in  that  case  the 
indictment  itself  charged  Northway,  as 
president  and  agent,  with  aiding  and 
abetting  Fuller,  the  cashier  of  the 
bank,  and  the  language  quoted  referred 
to  the  matter  under  consideration,  and 
hence  it  was  incidentally  stated  that 
the  proof  and  averment  must  corre- 
spond." Coffin  V.  United  States,  156 
U.  S.  432,  39   L.   Ed.  481,   15   S.  Ct.  394. 

One  who  has  an  interest  in  a  com- 
pany for  the  benefit  of  which  the  presi- 
dent of  a  national  bank  criminally  mis- 


applies its  funds  may  be  guilty  as  an 
aider  and  abettor  in  such  misapplica- 
tion, although  the  president  has  no 
interest  in  or  relation  to  him,  or  to 
said  company,  and  although  he  has  no 
interest  in  the  bank,  or  with  the  presi- 
dent thereof,  of  any  kind.  Coffin  v. 
United  States,  162  U.  S.  664,  40  L.  Ed. 
1109,  16  S.  Ct.  943,  distinguishing  State 
V.   Teahan,   50    Conn.   92. 

57.  President  of  bank. — Under  Act 
July  12,  1882,  c.  290,  §  13,  amendatory 
of  Rev.  St.,  §  5208,  which  makes  it  a 
misdemeanor  for  "any  officer,  clerk,  or 
agent  of  any  national  banking  associa- 
tion" to  "certify  any  check"  drawn  by 
a  person  who  did  not  then  have  on 
deposit  sufficient  money  to  meet  the 
same,  an  indictment  against  the  presi- 
dent for  "aiding ,  and  abetting"  the 
cashier  in  certifying  checks  under  the 
prohibited  circumstances  can  not  be 
sustained.  United  States  v.  Potter,  56 
Fed.  83. 

58.  Coffin  V.  United  States,  162  U. 
S.  664,  40  L.  Ed.  1109,  16  S.  Ct.  943. 
See    ante,    "In    General,"    §    256    (3a). 

59.  Conspiracy. — United  States  v. 
Hillegrass,  176  Fed.  444. 

60.  Common  purpose. — Not  only 
may  one  not  an  officer  or  agent  of 
the  bank  be,  under  some  circumstances, 
an  aider  or  abettor  in  violation  of  § 
5209,  Rev.  Stat.,  but  in  order  to  be  such 
aider  or  abettor,  the  person  so  charged, 
when  not  an  officer  of  the  bank,  need 
not  stand  in  any  particular  relation  to 
the  recreant  bank  officer,  or  have  such 
interest  with  him  in  other  enterprises, 
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Same  Grade  of  Offense  as  Principal. — The  offenses  of  the  principal 
and  accessory  are  both  misdemeanors  and  of  the  same  grade.®^ 

Conviction  of  Principal. — To  authorize  a  conviction  it  is  not  necessary 
to  show  that  the  principal  had  been  convicted.^  ^ 

Knowledge  of  Character  of  Principal. — ^And  it  is  not  riecessary  in 
charging  a  national  bank  president  with  aiding  and  abetting  the  cashier  of  a 
bank,  in  the  misapplication  of  the  funds  of  said  "bank,  to  charge  that  the  de- 
fendant then  and  there  knew  that  said  cashier  was  such  cashier.^^ 

Excess  of  Authority  by  Principal. — To  make  the  defendant  guilty  of 
aiding  and  abetting  a  misapplication  of  the  bank's  funds  by  procuring  a 
fraudulent  discount  of  a  note,  it  is  not  necessaty  that  his  principal  acted  in 
excess  of  his  powers  or  outside  of  his  regular  duties.®* 

Discount  of  Unsecured  Note. — While  the  mere  discount  of  an  un- 
secured note,  even  if  the  maker  and  the  officer  making  the  discount  knew 
it  was  not  secured,  would  not  necessarily  be  a  crime,  if  the  maker  believed 
that  he  would  be  able  to  provide  for  it  at  maturity,^^  yet  if  his  original  in- 


"as  that  they  may  work  together  for 
the  hurt  of  the  bank  for  a  common 
purpose."  Coffin  v.  United  States,  163 
U.  S.  664,  40  L.  Ed.  1109,  16  S.  Ct.  943, 
reaffirming  Coffin  v.  United  States,  156 
U.   S.  432,  39  L.   Ed.  481,  15   S.  Ct.  394. 

61.  United  States  v.  Hillegrass,  176 
Fed.  444. 

62.  United  States  v.  Hillegrass,  176 
Fed.    444. 

63.  Knowledge  of  official  character 
of  principal.— The  acts  charged  against 
the  cashier  could  only  be  committed 
by  him  by  virtue  of  his  official  relation 
to  the  bank;  the  acts  charged  against 
the  defendant  likewise  could  only  be 
committed  by  him  in  his  official  ca- 
pacity. Both  are  alleged  to  be  offi- 
cers of  the  same  corporation.  The 
knowledge  that  each  had  of  the  offi- 
cial relation  of  the  other  is  necessarily 
implied  in  the  coexistence  of  this  of- 
ficial relation  on  the  part  of  both  to- 
wards the  same  corporation.  It  is  as 
cashier  that  he  was  aided  and  abetted 
by  the  defendant  in  the  commission 
of  his  offense.  This  allegation  nec- 
essarily imputes  knowledge  of  his 
official  character.  United  States  v. 
Northway,  120  U.  S.  327,  30  L.  Ed. 
664,  7   S.   Ct.   580. 

Whether  the  fact  that  the  aider  or 
abettor  knew  that  the  person  who  mis- 
applied the  funds  was  an  officer,  etc., 
must  be  specifically  charged,  or  not, 
it  may  be  observed  that  it  has  no  ap- 
plication to  this  cause.  Each  and 
every  count  here  specifically  avers 
that  "the  said  Theodore  P.  Haughey, 
then  and  there  being  president  of  the 
bank,"  and  "then  and  there   by  virtue 


of  his  said  office  as  such  president  as 
aforesaid,"  "misapplied  the  funds"  and 
having  thus  fully  averred  the  relation 
of  Haughey  to  the  bank,  and  the  com- 
mission of  the  acts  complained  of  in 
his  official  capacity  with  intent  to  de- 
fraud, etc.,  the  counts  go  on  to  charge 
that  the  plaintiffs  in  error  did  unlaw- 
fully, willfully,  feloniously,  knowingly, 
and  with  intent  to  defraud,  aid,  and 
abet  the  "said  Haughey  as  aforesaid." 
The  words  "as  aforesaid"  clearly  re- 
late to  Haughey  in  the  capacity  in 
which  it  is  stated  that  he  committed 
the  offense  charged  against  him  in 
the  body  of  the  indictment.  Without 
entering  into  any  nice  question  of 
grammar,  or  undertaking  to  discuss 
whether  the  word  "said"  before  Hau- 
ghey's  name  and  the  words  "as  afore- 
said" which  follow  it  are  adverbial,  the 
plain  and  unmistakable  statement  of 
the  indictment  as  a  whole  is,  that  the 
acts  charged  against  Haughey  were 
done  by  him  as  president  of  the  bank, 
and  that  the  aiding  and  abetting  was 
also  knowingly  done  by  assisting  him 
in  the  official  capacity  in  which  alone 
it  is  charged  that  he  misapplied  the 
funds.  Coffin  v.  United  States,  156 
U.  S.  432,  39  L.  Ed.  481,  15  S.  Ct.  394, 
reaffirmed  in  162  U.  S.  664,  40  E.  Ed. 
1109,   16   S.   Ct.   943. 

64.  Evans  v.  United  States,  153  U. 
S.    584,    38    E.    Ed.    830,    14    S.    Ct.    934. 

65.  Discount  of  unsecured  note. — 
Evans  V.  United  States,  153  U.  S.  584, 
38  L.  Ed.  830,  14  S.  Ct.  934,  followed 
in  153  U.  S.  608,  38  L.  Ed.  839,  14  S.  Ct. 
939.  See  ante,  "Means  of  Commission 
of  Offense,"  §  256  (3b). 
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tent  was  to  procure  the  note  to  be  discounted  in  order  to  defraud  the  bank, 
every  element  of  criminality  is  present.^^ 

Overdraft  by  Depositor. — An  unintentional  overdraft  by  a  depositor 
in  good  standing  and  possessing  ample  means  to  pay,  or  an  overdraft  to  be 
paid  pursuant  to  a  prior  agreement  resting  on  abundant  credit,  does  not 
constitute  a  v^rillful  misapplication  of  a  national  bank's  funds.®'^  A  de- 
positor may  knowingly  overdraw  his  account,  and  be  innocent  of  any  un- 
lawful purpose;  but  if  he  does  so  for  considerable  amounts,  without  the 
knowledge  and  consent  of  the  proper  officials,  and  with  a  fraudulent  intent 
that  the  moneys  of  the  bank  shall  be  applied  to  their  payment  by  the  teller 
without  the  knowledge  or  consent  of  the  proper  officials,  he  is  guilty,®^ 
and  it  is  immaterial  that  he  intended  finally  to  recompense  the  bank,  through 
successful  operations  in  stocks  or  otherwise. ^^  A  director  of  a  national 
bank,  who,  knowing  that  he  has  no  money  to  his  credit  in  the  b^nk,  and 
no  right  to  draw  money  therefrom,  obtains  money  from  the  bank  to  which 
he  has  no  right,  by  means  of  an  overdraft,  made  with  intent  to  defraud,  and 
converts  the  same  to  his  own  use,  in  fraud  of  the  bank,  is  guilty  of  a  mis- 
application of  the  funds  of  the  bank.'''' 

§  257.  Prosecution  and  Punishment — §  257   (1)  Requisites 

and  Sufficiency  of  Indictment — §  2  57  (la)  Necessity  for  Indict- 
ment.— The  crime  of  embezzlement  and  making  false  entries  as  the  presi- 
dent of  a  national  bank,  in  violation  of  §  5209,  Revised  Statutes,  which  pre- 
scribes the  punishment  of  imprisonment  for  not  less  than  five  years  nor  more 
than  ten  years,  which  imprisonment  may  be  ordered  to  be  executed  in  a 
state  jail  or  penitentiary,  can  not  be  prosecuted  on  information,  but  only  on 
presentment  or  indictment  by  a  grand  jury,  it  being  an  infamous  crime.'^^ 

66.    "In   this  particular   of  an   intent  the   part   of   the   defendant   to   defraud 

to  defraud,  the   case  is  distinguishable  the    bank   of   the    amount."      Evans   v. 

from  that  of  United  States  v.   Britton,  United    States,    153    U.    S.    584,    38    L. 

108   U.   S.   193,   27   L.   Ed.   701,   2    S.   Ct.  Ed.    830,    14    S.    Ct.    934.      ^ 

526,  in  which  the  charge  was  that  the  67.    Overdraft  by  depositor. — United 

defendant,     beinp     president    and     di-  States  v.   Steinman,   172  Fed.   913.    See 

rector  of  the  association,  and,  being  in-  ante,    "Means    of    Commission    of    Of- 

solvent,  procured   his   own  note   to   be  fense,"   §   256    (3b). 

discounted,    the    same    not    being   well  68.    If,   at   the   time   defendant   drew 

secured,    the    payee    and    the    endorser  checks  upon  a  national  bank,  he  knew 

thereof  being  also  insolvent,  which  he,  or     had    reason    to    believe     that    they 

defendant,  well  knew.     The  incriminat-  were    to    be    fraudulently    paid    by    the 

ing  facts  were   that  the   note  was   not  teller   out   of    the    funds    of   the    bank, 

well  secured,  and  that  both  the  maker  and  not  from  any  funds  to  which  de- 

and   endorser  were,   to   the   knowledge  fendant    could    legitimately    resort,    he 

of   the    defendant,    insolvent   when   the  had  a  guilty  intent.     United  States  v. 

note     was    discounted.       The    question  Kenney,   90    Fed.   257. 

there  presented  was  whether  the  pro-  69.   United  States  v.  Kenney,  90  Fed. 

curing  of  the   discount  of  such   a   note  257. 

by    an    officer    of   the    association    was  70.  United  States  v.  Warner,  26  Fed. 

a  willful  misapplication   of  its  moneys  (U.   S.),   616. 

within     the    meaning    of   the    law.       It  71.  Necessity  for  indictment. — United 

,  was  held  that  it  was  not.     The  crimi-  States  v.  DeWalt,  128  U.  S.  393,  32  L. 

nality    really   depends    upon    the    ques-  Ed.  485,  9   S.   Ct.   111. 

tion  whether  there  was,  at  the  time  of  "In  Mackin  v.  United  States,  117  U. 

the   discount,   a   deliberate   purpose    on  S.  348,  29  E.  Ed.  909,  6  S.  Ct.  777,  this 
-3  B  &  B— 12 
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§  257   (lb)  Embezzlement,  Abstraction  and  Misapplication. — An 

indictment  against  an  officer  or  director  of  a  national  bank  for  willful  em- 
bezzlement or  misapplication  of  its  funds,  in  order  to  advise  the  defendant 
of  the  issues  to  be  met,  must  set  forth  all  the  facts  necessary  to  show  how 
the  embezzlement  or  misapplication  was  made,  and  that  it  was  an  unlawful 
one  J  2 

Sufficiency  of  Charge, — An  indictment  for  a  criminal  misapplication  of 
the  funds  of  a  national  bank,  which  fully  describes  the  act  constituting  the 
alleged  offense,  so  as  to  advise  the  accused  of  the  particular  transaction 
which  is  called  in  question,  and  the  act  is  averred  to  have  been  done  will- 
fully and  with  intent  to  injure  and  defraud  the  bank,  and  without  its  knowl- 
edge and  consent,  and  it  is  alleged  that  it  was  done  for  the  use,  benefit,  and 
advantage  of  the  accused,  or  some  company  or  person  other  than  the  bank, 
is  sufficients^  An  indictment  is  sufficient  which  avers  that  the  defendant 
was  president  of  a  national  ba^jik;  that  by  virtue  of  his  oiSce  he  took  into 
his  possession  certain  bonds  (fully  described),  the  property  of  the  bank; 
and  that,  with  intent  to  injure  and  defraud  the  association,  he  embezzled 
the  bonds,  and  converted  them  to  his  own  useJ*     An  indictment  charging 


court  held,  speaking  through  Mr.  Jus- 
tice Gray,  'that,  at  the  present  day, 
imprisonment  in  a  state  prison  or 
penitentiary,  with  or  without  hard 
labor,  is  an  infamous  punishment.' " 
United  States  v.  DeWalt,  138  U.  S. 
393,    32    L.    Ed.   485,   9    S.   Ct.    111. 

And  so  also  of  making  a  false  re- 
port or  statement  under  the  same 
statute.  Ex  parte  Bain,  121  U.  S.  1, 
30   L.    Ed.   849,   7   S.   Ct.   781. 

72.  Embezzlement,  etc. — United  States 
V.  Martindale,  146  Fed.  280. 

False  and  fictitious  credits. — Under 
an  indictment  charging  that  the  mis- 
application was  made  by  the  drawing 
of  checks  on  the  bank,  and  obtaining 
their  payment  when  he  had  in  fact 
no  money  on  deposit,  where  it  ap- 
peared on  the  trial  that  defendant  had 
an  apparent  credit  on  the  books  of 
the  bank  sufficient  to  cover  the  checks, 
the  government  can  not  impeach  such 
apparent  credit  by  showing  that  a  de- 
posit previously  entered  on  the  books 
to  the  credit  of  defendant's  account 
was  false  and  fictitious,  and  the  entry 
thereof  fraudulently  procured  by  de- 
fendant; no  such  transaction  being 
charged  in  the  indictment.  United 
States  V.   Martindale,   146   Fed.   280. 

Description  of  funds  and  credits. — 
An  indictment  under  Rev.  St.,  §  5309 
[U.  S.  Comp.  St.  1901,  p.  3497],  is  bad 
for  insufficient  description  of  the  of- 
fense, where  it  charges  the  embezzle- 
ment, as  well  as  the  misapplication, 
of  the  "funds  and  credits"  of  a  national 


bank  by  defendant  as  president,  with- 
out setting  forth  any  particular  de- 
scription of  either,  and  without  any 
separate  statement  as  to  the  amount 
either  of  "funds"  or  of  "credits" 
so  embezzled  or  misapplied.  United 
States  y.    Smith,    152    Fed.    542. 

An  indictment  under  Rev.  St.,  § 
5309  [U.  S.  Comp.  St.  1901,  p.  3497], 
charging  an  officer  of  a  national  bank 
with  the  willful  misapplication  of  its 
"money,  funds,  and  credits,"  must  con- 
tain a  particular  description  of  the 
funds  and  of  the  credits  charged  to 
have  been  so  misapplied,  and  show 
how  much  there  was  of  money  and 
of  funds  and  of  credits  separately. 
United   States   v.   Smith,   153   Fed.   542. 

An  indictment  under  Rev.  St.,  § 
5309  [U.  S.  Comp.  St.  1901,  p.  3497], 
charging  that  defendant,  as  president 
of  a  national  bank,  willfully  misapplied 
a  certain  sum  of  the  "funds  and 
credits"  of  the  bank  by  discounting 
the  note  of  a  person  known  to  be  in- 
solvent, the  proceeds  of  which  were 
divided  between  such  person  and  de- 
fendant, is  insufficient  in  its  descrip- 
tion of  the  offense,  where  it  does  not 
use  the  word  "moneys,"  nor  in  any 
way  describe  the  funds  or  credits 
charged  to  have  been  so  misapplied. 
United   States   v.   Smith,   152   Fed.   542. 

73.  Rieger  v.  United  States,  47  C. 
C.    A.    61,    107    Fed.    916. 

74.  Claassen  v.  United  States,  142 
U.  S.  140,  35  L.   Ed.  966,   12  S.  Ct.  169. 

Charge    for    abstraction. — Where    a 
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the  defendant,  as  president  and  director,  with  having  willfully  misapplied 
certain  credits  of  the  bank,  by  procuring  the  authority  of  the  board  of  di- 
rectors to  an  acceptance  of  an  assignment  of  an  interest  in  a  partnership  in 
satisfaction  of  an  indebtedness  due  the  bank,  and  charging  the  amount  of 
such  indebtedness  to  the  account  of  stocks  and  bonds,  knowing  that  the 
assignor  had  in  fact  no  interest  in  such  partnership,  does  not  state  an  offense 
under  the  statute,  since  the  facts  set  out  do  not  show  a  misapplication  of 
credits  by  defendantJ^ 

Sufficiency  on  Demurrer. — It  is  no  ground  of  objection,  on  demurrer 
to  an  indictment  against  a  national  bank  ofHcer  for  willful  misapplication 
of  the  bank's  funds,  that  the  jury  may  draw  from  all  the  testimony  the 
inference  that  the  transaction  amounted  to  no  more  than  a  legal  over- 
draft."^« 

In  Language  of  Statute. — In  a  prosecution  of  a  national  bank  officer 
for  willful  misapplication  of  the  moneys,  funds,  and  credits  of  the  bank, 
the  indictment  properly  alleged  facts  showing  how  the  misapplication  was 
made  and  the  illegality  thereof;  the  words  willful  misapplication  having 
no  settled  technical  meaning.'' ''' 

Certainty  of  Charge. — An  indictment  under  the  National  Banking  Act 
is  sufficiently  certain  where  it  contains  every  element  of  the  offense  alleged ; 
sufficiently  apprises  the  defendant  of  the  charge,  and  supplies  record  evi- 
dence on  which  a  plea  of  former  acquittal  or  conviction  may  be  founded.^ ^ 

count   of   an   indictment   under   §    5309,  v.    Britton,     107   U.    S.   655,    37   1,.    Ed. 

Rev.  Stat.,  for  the  offense  of  abstract-  530,   3  S.   Ct.   513. 

ing  the  moneys  and  funds  of  the  as-  78.  Certainty  of  charge. — Under  Rev. 
sociation,  in  substance  charges  that  the  St.,  §  5309,  providing  for  the  punish- 
defendant  v^ras  president  and  agent  of  ment  of  an  officer  or  agent  of  a  na- 
the  National  Bank,  theretofore  duly  tional  banking  association  who  will- 
organized  and  established,  and  then  fully  misapplies  its  assets,  an  indict- 
existing  and  doijig  business,  under  the  ment  charging  that  the  accused  did  un- 
laws of  the  United  States;  and  that  lawfully,  fraudulently,  and  willfully 
the  defendant,  being  president  and  misapply  and  convert  to  his  own  use 
agent  as  aforesaid,  did  then  and  there  the  assets  of  a  national  bank,  with  the 
"willfully  and  unlawfully,  and  with  in-  intent  then  and  thereby  to  injure  and 
tent  to  injure  the  said  banking  associa-  defraud  the  association,  which  conver- 
tion,  and  without  the  knowledge  and  sion  was  done  by  some,  means  and  in 
consent  thereof,  abstract  and  convert  some  manner  to  the  grand  jury  un- 
to his  own  use  certain  moneys  and  known,  is  not  bad  for  want  of  certainty, 
funds  of  the  property  of  said  associa-  in  that  it  does  not  otherwise  allege 
tion,  of  the  amount  and  value,"  etc.,  how  the  funds  were  misapplied  by  de- 
there  is  no  reason  to  doubt  the  suffi-  fendant.  Judgment,  United  States  v. 
ciency  of  this  description  of  the  of-  Jewett,  84  Fed.  142,  affirmed.  Jewett 
fense.  United  States  v.  Northway,  120  v.  United  States,  41  C.  C.  A.  88,  100 
U.  S.  327,  30  L.   Ed.  664,  7  S.  Ct.  580.  Fed^  833,  53  L.'  R.  A.  568. 

75.  United  States  v.  Smith,  152  Fed.  "Few  indictments  under  the  national 
543.  banking  law  are  so  skillfully  drawn  as 

76.  United  States  v.  Heinze,  161  ^"^  ^e  beyond  the  hypercrilicism  of  ns- 
jrg(j    425  tute  counsel — few  which  might  not  be 

„  '     .   '  ,                    r     i  i.  ^       TT   •..  J  made  more  definite  by  additional  alle- 

77.  In  language  of  statute^United  ti^ng.  ^^^  the  true  test  is,  not 
States  V.  Heinze,  161  Fed  425.  See  whether  it  might  possibly  have  been 
^It^^^J-^A  Ics^  '  A  ^^  ?«  P  '"ade  more  certain,  but  whether  it  con- 
f,^^"jl  ^n=-  f^  ^nT^T  -f '^  Qf  .  ^^'ns  every  element  of  the  offense  in- 
C.  A.   36,   108   Fed.  804;   United   States  j^^^j^j  ^'-      ^hara-ed,   and   sufficiently 
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An  averment  that  defendant  misapplied  certain  moneys,  funds,  and  credits 
of  the  bank  does  not  render  the  indictment  bad  for  indefiniteness,  where 
it  is  followed  by  an  explicit  statement  that  the  misapplication  was  com- 
mitted by  means  of  discounting  a  note,  sufficiently  described,  which  was 
known  by  him  to  be  worthless  J*  A  count  in  an  indictment,  charging  that 
the  defendant,  as  a  director  of  a  national  bank,  between  certain  given  dates 
abstracted  and  misapplied  a  stated  sum  of  the  moneys,  funds,  and  credits  of 
the  bank,  without  further  specification,  is  insufficient,  as  too  general  and  in- 
definite.**' An  indictment  against  a  defendant  for  the  embezzlement  and 
abstraction  of  the  property  of  a  national  banking  association  is  not  demur- 
rable because  it  charges  the  receipt  of  the  property  by  him  in  different  ca- 
pacities, both  as  an  officer  and  as  an  agent  of  the  association.^^ 


apprises  the  defendant  of  what  he  must 
be  prepared  to  meet,  and,  in  case  any 
other  proceedings  are  taken  against 
him  for  a  similar  offense,  whether  the 
record  shows  with  accuracy  to  what 
extent  he  may  plead  a  former  acquittal 
or  conviction.  Evans  v.  United  States, 
153  U.  S.  584,  38  L.  Ed.  830,  14  S.  Ct. 
934;  Batchelor  v.  United  States,  156  U. 
S.  426,  39  L.  Ed.  478,  15  S.  Ct.  446." 
Cochran  v.  United  States,  157  U.  S. 
286,  39  L.  Ed.  704,  15  S.  Ct.  628. 

While  the  rules  of  criminal  pleading 
require  that  the  accused  shall  be  fully 
apprised  of  the  charge  made  against 
him,  it  should,  after  all,  be  borne  in 
mind  that  the  object  of  criminal  pro- 
ceedings is  to  convict  the  guilty,  as 
well  as  to  shield  the  innocent,  and  no 
impracticable  standards  of  particular- 
ity should  be  set  up,  whereby  the  gov- 
ernment may  be  entrapped  into  mak- 
ing allegations  which  it  would  be  im- 
possible to  prove,  although  the  note 
which  defendant  is  charged  with  re- 
ceiving and  misappropriating,  might 
have  been  delivered  to  the  defendant 
for  a  score  of  honest  purposes,  which 
it  would  be  utterly  impossible  to  an- 
ticipate, neither  in  criminal  nor  in  civil 
pleading  is  it  required  to  anticipate  or 
negative  a  defense.  Evans  v.  United 
States,  153  U.  S.  584,  38  L.  Ed.  830,  14 
S.  Ct.  934. 

Where  the  bank  alleged  to  have  been 
defrauded  by  its  president  was  referred 
to  in  the  indictment  of  the  latter 
as  "a  certain  national  banking  associa- 
tion, then  and  there  known  and  desig- 
nated as  the  National  Granite  State 
Bank,  which  said  association  had  been 
heretofore  created  and  organized  un- 
der and  by  virtue  of  the  laws  of  the 
United  States  of  America,  and  which 
said  association  was  then  and  there  act- 
ing and  carrying  on  a  national  bank- 
ing business  at  the  city  of  Exeter  un- 


der the  laws  aforesaid,"  and  the  evi- 
dence offered  proved  that  the  author- 
ized name  of  the  bank  was  the  National 
Granite  State  Bank  of  Exeter,  the 
omission  of  the  words  "of  Exeter"  was 
not  a  material  variance,  if  the  bank 
carried  on  its  business  and  was  as  well 
known  by  the  one  name  as  the  other. 
Putnam  v.  United  States,  162  U.  S. 
687,  40  E.  Ed.  1118,  16  S.  Ct.  923. 

Certainty  in  description  of  bank. — 
Where  the  language  of  an  indictment 
is  that  the  defendant  "was  then  and 
there  president  and  agent  of  a  certain 
national  banking  association,  to  wit: 
'The  Second  National  Bank  of  Jefier- 
son,'  theretofore  duly  organized  and 
established  and  then  existing  and  do- 
ing business  at  the  village  of  Jefferson 
and  county  of  Ashtabula,  in  the  divi- 
sion and  district  aforesaid  under  the 
laws  of  the  United  States,"  this  can 
mean  only  that  it  was  organized  and 
established  as  a  banking  association 
under  the  act  of  congress  authorizing 
the  organization  and  establishment  of 
national  banks,  and  that  it  was  in  ex- 
istence and  doing  business  at  the  time 
of  the  alleged  offense  as  such  national 
banking  association.  United  States  v. 
Northway,  120  U.  S.  327,  30  E.  Ed. 
664,  7  S.  Ct.  580. 

79.  Rieger  v.  United  States,  47  C.  C. 
A.  61,  107  Fed.  916. 

80.  United  States  v.  Martmdale,  146 
Fed.  280. 

81.  Description  of  defendant  as  presi- 
dent and  agent. — Averments  in  such 
an  indictment  that  defendant  was  ap- 
pointed agent  in  liquidation  for  the  as- 
sociation, and  accepted  that  office,  arc 
not  inconsistent  with  further  aver- 
ments that  he  afterwards  acted  as  pres- 
ident, clerk,  and  director  of  the  asso- 
ciation. United  States  v.  Jewett,  84 
Fed.  142,  judgment  affirmed.    Jewett  v- 
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Described  as  Larceny. — The  offense  of  abstracting  the  funds  of  the 
bank  is  not  so  equivalent  to  the  offense  of  larceny  that,  in  an  indictment 
for  the  abstracting,  the  offense  must  be  described  by  the  words  used  to  de- 
scribe larceny  .^2 

Negativing  Defenses. — An  indictment  for  misapplication  of  the  bank's 
funds  need  not  negative  every  possible  defense.*® 

An  indictment  for  willfully  misapplying  funds  of  a  national  bank  charg- 
ing in  general  words  fraudulent  misapplication  and  intent  to  defraud  the 
bank,  and  describing  specifically  funds  misapplied  and  the  manner  of  mis- 
application, need  not  negative  every  possible  theory  consistent  with  an 
honest  purpose  in  the  disposition  of  the  funds  specified. 8*  But  in  an  in- 
dictment charging  the  president  of  a  national  bank  with  the  willful  misap- 
plication of  its  funds,  by  buying  therewith  certain  shares  of  its  stock,  the 
exception  contained  in  the  section  prohibiting  a  national  bank  from  pur- 
chasing its  own  shares,  unless  such  purchase  shall  be  necessary  to  prevent 
loss  upon  a  debt  previously  contracted  in  good  faith,  must  be  negatived.^^ 

In  Separate  Counts. — The  distinct  offenses  of  embezzlement,  abstraction 
and  misapplication  must  be  charged  in  separate  counts.®*  Where  an  officer 
of  a  national  bank  is  charged  in  an  indictment  with  the  fraudulent  misappli- 
cation of  its  funds  in  the  payment  of  several  and  distinct  notes,  each  pay- 


United  States,  41  C.  C.  A.  88,  100  Fed. 
832,  53  L.  R.  A.  568. 

The  counts  are  bad  also  for  repug- 
nancy, in  that  they  aver  that  the  de- 
fendant purchased  the  shares  of  the 
association,  and  held  them  in  trust  for 
the  association.  This  charge,  without 
further  averments,  is  clearly  repugnant. 
United  States  v.  Britton,  107  U.  S.  655, 
27  L.  Ed.  520,  %  S.  Ct.  512. 

"The  allegation  is  not  uncertain,  as 
It  might  have  been  if  it  had  been  'pres- 
ident or  agent.'  In  that  case,  it  might 
have  been  urged,  that,  as  the  offense 
was  charged  to  have  been  committed 
by  the  defendant  either  as  president  or 
agent,  it  was  uncertain  in  which  of 
these  capacities  he  was  charged.  For, 
although  it  might  be  said  that  a  presi- 
dent is  ex  officio  agent  of  the  associ- 
ation, there  may  be  many  agents  who 
are  not  president."  United  States  v. 
Northway,  120  U.  S.  337,  30  L.  Ed.  664, 
7  S.  Ct.  580. 

"Neither  is  the  description  contra- 
dictory, because  he  may  be  both  pres- 
ident and  agent.  There  is  no  repug- 
nance in  the  two  characters.  Even  on 
the  supposition  that  the  statute  means 
to  make  a  distinction  between  the  two 
offices  of  president  and  agent,  there  is 
nothing  in  the  nature  of  either  to  pre- 
vent them  both  being  held  at  the  same 
time  by  one  person,  and_  the  acts 
charged   may  in   contemplation   of  law 


have  been  committed  by  him  in  both 
capacities.  A  fortiori  may  this  be  the 
case,  if  every  president  of  such  an  as- 
sociation is  to  be  held  by  virtue  of  his 
office  to  be  also,  within  the  meaning  of 
the  act,  an  agent  of  the  association.  In 
that  case,  the  use  of  the  words  'and 
agent'  would  be  mere  surplusage  in  the 
indictment."  United  States  v.  North- 
way,  120  U.  S.  327,  30  E.  Ed.  664,  7  S. 
Ct.  580. 

President,  director,  and  agent. — An 
indictment  charging  one,  as  "president, 
director,  and  a.:;ent."  of  a  national  bank 
in  process  of  liquidation,  with  willfully 
misapplying  the  assets  of  the  bank,  is 
not  bad  because  of  inconsistency. 
Judgment.  United  States  v.  Jewett,  84 
Fed.  143,  affirmed.  Jewett  v.  United 
States,  41  C.  C.  A.  88,  100  Fed.  832,  53 
L.  R.  A.  568. 

82.  United  States  v.  Northway,  130 
U.   S.   327,  30  L.   Ed.  664,  7  S.   Ct.  580. 

83.  Negativing  defenses. — Evans  v. 
United  States,  153  U.  S.  584,  38  L.  Ed. 
830,  14  S.  Ct.  934. 

84.  Evans  v.  United  States,  153  U.  S. 
584,  38  E.  Ed.  830,  14  S.  Ct.  934;  S.  C, 
153  U.  S.  608,  38  L.  Ed.  839,  14  S.  Ct. 
939 

85.  United  States  v.  Britton,  107  U. 
S.  655,  37  L.  Ed.  530,  2  S.  Ct.  513, 

86.  United  States  v.  Cadwallader,  59 
Fed.  677. 
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ment  constitutes  a  separate  misapplication,  and  must  be  charged  in  a  separate 
count.^'^ 

Several  Offenses  in  One  Indictment. — Embezzlement,  abstraction,  and 
willful  misapplication  of  the  moneys  and  funds  of  a  national  bank,  consti- 
tute three  separate  crimes  or  offenses,  which  may  be  joined  in  one  indict- 
ment, but  must  be  stated  in  separate  counts.*® 

Reference  to  Other  Parts  of  Charge. — Where  every  element  of  the 
offense  is  set  forth  in  the  earlier  part  of-  a  count,  there  is  no  necessity  of 
repeating  it  when  the  particular  credit  misapplied  as  described. ^^ 

Intent. — An  indictment  alleging  that  the  defendant,  being  an  officer  of 
the  bank,  willfully  and  fraudulently,  with  intention  to  defraud  the  asso- 
ciation, did  misapply  certain  moneys,  funds  and  credits  of  the  bank,  con- 
stitutes a  sufficient  allegation  of  a  criminal  intent  to  defraud.^"  An  in- 
dictment charging  an  officer  of  a  national  bank  with  misapplication  of  its 
funds,  or  with  making  false  entries  in  its  books,  need  not  allege  that  the 
acts  were  done  feloniously,  where  they  are  charged  to  have  been  done  will- 
fully and  with  intent  to  defraud  the  bank,  and  are  such  as  are  made  mis- 
demeanors by  the  statute.^^  It  has  been  held  that  the  indictment  need  not 
allege  an  intent  to  defraud  and  injure  the  bank.^^ 

Possession  of  Funds. — An  indictment  for  embezzlement  must  allege 
that  the  moneys  or  funds  were  entrusted  to  the  possession  of  the  defend- 
ant,^^ but  an  indictment  for  abstraction  or  misapplication  need  not.®*     An 


87.  United  States  v.  Martindale,  146 
Fed.  280. 

88.  United  States  v.  Cadwallader,  59 
Fed.  677. 

89.  Evans  v.  United  States,  153  U. 
S.  584,  3S  L.  Ed.  830,  14  S.  Ct.  93  4. 

90.  Charge  as  to  intent. — United 
States  V.  Morse,  161  Fed.  439. 

An  allegation  that  defendant,  an  of- 
ficer and  agent  of  a  national  banking 
association,  did  secretly,  in  a  manner 
and  by  particulars  to  the  juiors  un- 
known, willfully,  unlawfully  and  fraud- 
ulently convert  to  his  own  use,  and 
misapply,  from  said  association  to  him- 
self, certain  funds,  sufficiently  charges 
the  offense  of  "willful  misapplication" 
of  property,  under  Rev.  St.,  §  5209. 
United  States  v.  Jewett,  84  Fed.  142, 
judgment  affirmed,  Jewett  v.  United 
States,  41  C.  C.  A.  88,  100  Fed.  832,  53 
L.  R.  A.  568. 

Charge  in  language  of  statute. — An 
indictment  of  the  president  of  a  na- 
tional bank,  under  Rev.  St.,  §  5209,  for 
making  a  false  entry  in  its  account 
books,  "to  injure  and  defraud  said  as- 
sociation, and  certain  persons  to  the 
grand  jurors  unknown,"  following  the 
language  of  the  statute,  sufficiently 
charges  the  intent  with  which  the  of- 
fense was  committed,  and  is  not  repug- 


nant or  impossible.  United  States  v. 
Britton,  107  U.  S.  655,  37  L.  Ed.  520,  3 
S.  Ct.  512. 

91.  United  States  v.  Eastman,  133 
Fed.  551. 

92.  An  indictment  of  the  president 
of  a  national  bank,  under  Rev.  St.,  § 
5309,  providing  that  where  an  officer, 
without  authority  from  the  directors, 
draws  a  bill  of  exchange,  with  an  in- 
tent to  defraud  the  association,  he  shall 
be  guilty  of  a  misdemeanor,  need  not 
allege  the  drawing  of  the  bill  to  have 
been  with  intent  to  injure  and  defraud 
the  association.  United  States  v.  John- 
son, Fed.  Gas.  No.  15,483. 

93.  Necessity  for  charge  as  to  pos- 
session.— United  States  v.  Northway, 
130  U.  S.  327,  30  L.  Ed.  664,  7  S.  Ct. 
580. 

An  indictment  of  a  president  of  a  na- 
tional banking  association,  under  Rev. 
St.,  §  5209,  providing  for  the  punish- 
ment of  embezzlement  by  any  clerk, 
officer,  or  agent  of  a  national  bank, 
must  show  that  the  moneys  were  law- 
fully intrtisted  to  his  possession.  United 
States  V.  Johnson,  Fed.  Cas.  No. 
15,483. 

94.  So  far  as  the  indictment  charges 
the  defendant  with  a  willful  misappli- 
cation of  the  funds  of  the  bank,  it  is 
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indictment  charging  that  the  funds  alleged  to  have  been  embezzled  were  at 
the  time  of  the  possession  of  the  defendant  as  president  and  agent,  means 
that  they  had  come  into  his  possession  in  his  official  character,  so  that  he 
held  them  in  trust  for  the  bank,  and  fully  and  exactly  describes  the  offense 
of  embezzlement  under  the  act.^^ 

Maimer  in  Which  Made. — An  indictment  for  embezzlement,  abstraction 
or  misapplication  must  allege  the  manner  in  which  made.®^  An  indictment 
alleging  that  the  defendant,  as  cashier  of  a  national  bank,  unlawfully  con- 
verted certain  moneys,  funds  and  credits  to  the  use  of  himself  or  of  another 
than  the  bank  sufficiently  charges  the  manner  in  which  the  misapplication 
was  effected. ^'^  An  indictment  charging  that  the  defendant,  president  of  a 
national  bank,  procured  a  note  to  be  discounted,  well  knowing  the  maker  and 
indorser  thereof  to  be  insolvent,  implies  that  he  submitted  it  to  its  directors  or 
other  authorized  officers,  and  does  not  charge  a  misapplication  of  the  funds  of 
the  bank.98  It  is  possible  for  an  officer  of  a  banking  association,  with  intent 


not  necessary  to  allege  that  they  had 
previously  been  intrusted  to  the  de- 
fendant. United  States  v.  Northway, 
120  U.  S.  327,  30  L.  Ed.  664,  7  S.  Ct. 
580. 

An  indictment  of  an  officer  of  a  na- 
tional bank,  under  Rev.  St.,  §  5209  [U. 
S.  Comp.  St.  1901,  p.  3497],  for  misap- 
plication of  funds,  sufficiently  alleges 
his  possession  of  the  funds  by  an  aver- 
ment that  he  was  president  of  the  bank, 
and  as  such  had  access  to  its  funds, 
properties,  moneys,  and  credits,  with 
duties  to  perform  in  their  control,  man- 
agement, and  application.  United 
States  V.  Eastman,  133  Fed.  551. 

95.  SuiBciency  of  charge  as  to  pos- 
session.— In  respect  to  the  counts  for 
embezzlement,  it  is  quite  clear  that  the 
allegation  is  sufficient,  as  it  distinctly 
alleges  that  the  moneys  and  funds 
charged  to  have  been  embezzled  were 
at  the  time  in  the  possession  of  the  de- 
fendant as  president  and  agent.  This 
necessarily  means  that  they  had  come 
into  possession  in  his  official  character, 
so  that  he  held  them  in  trust  for  the 
use  and  benefit  of  the  association.  In 
respect  to  those  funds,  the  charge 
against  him  is  that  he  embezzled  them 
by  converting  them  to  his  own  use. 
This  fully  and  exactly  describes  the 
ofifense  of  embezzlement  under  the  act 
by  an  officer  and  agent  of  the  associa- 
tion. United  States  v.  Northway,  120 
U.  S.  327,  30  L.  Ed.  664,  7  S.  Ct.  580. 

There  can  be  no  doubt  of  the  suffi- 
ciency of  a  count  of  an  indictment 
which  avers  that  the  defendant  was 
president  of  a  national  banking  asso- 
ciation; that  by  virtue  of  his  office  he 
received   and   took  into  his  possession 


certain  bonds  (fully  described),  the 
property  of  the  association;  and  that, 
with  intent  to  injure  and  defraud  the 
association,  he  embezzled  the  bonds 
and  converted  them  to  his  own  use. 
On  principle  and  precedent,  no  further 
averment  was  requisite  to  a  complete 
and  sufficient  description  of  the  crime 
charged.  United  States  v.  Britton,  107 
U.  S.  655,  27  L.  Ed.  520,  2  S.  Ct.  513; 
Claassen  v.  United  States,  142  U.  S.  140, 
35  L.   Ed.  966,  12  S.   Ct.  169. 

96.  Manner  in  which  made. — Batch- 
elor  V.  United  States,  156  U.  S.  426,  39 
L.  Ed.  478,  15  S.  Ct.  446;  United  States 
V.    Heinze,   Ifil   Fed.   425. 

97.  Sufficiency  of  charge  as  to  man- 
ner in  which  made. — Dickinson  v. 
United  States,  86  C.  C.  A.  635,  159  Fed. 
801. 

An  indictment  of  an  officer  of  a  na- 
tional bank,  under  Rev.  St.,  §  5309  [U. 
S.  Comp.  St.  1901,  p.  3497],  for  misap- 
plication of  the  funds  or  property  of 
the  association,  sufficiently  alleges  the 
manner  in  which  the  misapplication 
was  accomplished  where  it  charges 
that,  having  access  to  the  funds  and 
properties  of  the  bank,  he  willfully,  un- 
lawfully, fraudulently,  and  without  the 
consent  of  the  bank,  converted  them 
to  his  own  use,  or  to  the  use  of  per- 
sons other  than  himself  and  other  than 
the  association.  United  States  v.  East- 
man, 132  Fed.  551. 

93.  United  States  v.  Britton,  108  U. 
S.  193,  21  L.  Ed.  701,  3  S.  Ct.  536. 

Charge  of  "willful  misapplication" 
insufficient. — By  the  settled  rules  of 
criminal  pleading,  and  by  the  previous 
decisions  of  this  court,  the  words  "will- 
fully misapplies,"  in  Rev.  Stat.,  §  5309, 
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to  defraud  it,  to  misappropriate  its  funds  in  the  purchase  for  its  use  of  its 
own  stock.  But4he  count  which  avers  such  an  act  should  also  make  other 
averments  to  show  that  the  application  was  not  merely  a  use  of  the  money 
for  the  benefit  of  the  association  forbidden  by  law,  but  a  criminal  mis- 
application, by  which  it  was  possible  that  the  association  could  be  de- 
frauded.99 

Conversion  to  Use  of  Defendant. — An  indictment  against  an  oiiScer  of  a 
national  bank  for  willful  misapplication  of  funds  of  the  bank,  must  allege 
facts  showing  a  conversion  of  such  funds. ^  An  indictment  against  an  offi- 
cer of  a  national  bank  for  embezzlement,  abstraction  or  misapplication, 
which  shows  that  the  officer  wrongfully  used  the  bank's  moneys  or  funds  for 
his  own  or  for  a  person's  other  than  the  bank's  purpose  or  benefit,  suffi- 


having  no  settled  technical  meaning 
(such  as  the  word  "embezzle"  has  in 
the  statutes,  or  the  words  "steal,  take 
and  carry  away''  have  at  common  law), 
do  not,  of  themselves,  fully  and  clearly 
set  forth  every  element  necessary  to 
constitute  the  oflfense  intended  to  be 
punished;  but  they  must  be  supple- 
mented by  further  averments,  showing 
now  the  misapplication  was  made,  and 
that  it  was  an  unlawful  one.  Without 
such  averments,  there  is  no  sufficient 
description  of  the  exact  oflfense  with 
which  the  defendant  is  charged,  so  as 
to  enable  him  to  defend  himself  against 
it,  or  to  plead  an  acquittal  or  convic- 
tion in  bar  of  a  future  prosecution  for 
the  same  cause.  Batchelor  v.  United 
States,  156  U.  S.  426,  39  L.  Ed.  478,  15 
S.  Ct.  446;  United  States  v.  Britton,  107. 
U.  S.  655,  27  L.  Ed.  520,  2  S.  Ct.  512; 
United  States  v.  Northway,  120  U.  S. 
?,21,  30  L.  Ed.  664,  7  S.  Ct.  580;  Evans 
V.  United  States,  153  U.  S.  584,  38  L. 
Ed.  830,  14  S.  Ct.  934. 

Where  counts  simply  charge  that 
the  defendant,  being  president  of  the 
association,  willfully  misapplied  its 
moneys  and  funds  by  buying  there- 
with certain  shares  of  its  stock,  with 
intent  to  injure  and  defraud  the  asso- 
ciation and  certain  persons  to  the 
grand  jurors  unknown,  the  words 
"willfully  misapplied"  are  new  in  stat- 
utes creating  oflfenses,  and  they  do  not, 
therefore,  of  themselves  fully  and 
clearly  set  forth  elements  of  the  of- 
fense charged.  It  would  not  be  suffi- 
cient simply  to  aver  that  the  defendant 
"willfully  misapplied"  the  funds  of  the 
association.  There  must  be  averments 
to  show  how  the  application  was  made 
and  that  it  was  an  unlawful  one. 
United  States  v.  Britton,  107  U.  S.  655, 
27    L.    Ed.   520,   2   S.    Ct.    512. 

99.     Misapplication    by    purchase    of 


bank's  own  stock. — The  purchase  of 
stock  in  violation  of  §  5201  of  the  Re- 
vised Statutes  of  the  United  States,  if 
made  with  intent  to  defraud,  and  by 
one  or  more  of  the  officers  of  the  bank 
named  in  said  §  5209,  Rev.  Stat.,  is 
not  a  crime  punishable  under  the  lat- 
ter section  as  a  willful  misapplication 
of  funds.  It  should  have  been  averred 
that  the  purchase  was  not  necessary 
to  prevent  loss  upon  a  debt  previously 
contracted  in  good  faith.  United 
States  V.  Britton,  107  U.  S.  655,  27  L. 
Ed.  520,  2  S.   Ct.  512. 

1.  Conversion  to  use  of  defendant. 
— -An  indictment  which  charges  that 
defendant,  as  president,  with  intent  to 
defraud  the  bank,  and  for  the  benefit 
of  himself  and  others  unnamed,  caused 
the  bank  to  discount  single  name  com- 
mercial paper,  and  that  the  bank  lost 
the  amount  paid  on  the  discount,  does 
not  charge  an  oflfense.  United  States 
V.    Heinze,   183   Fed.   907. 

An  indictment  for  misapplication  of 
the  funds  or  credits  of  a  bank  which 
fails  to  show  they  were  converted  to 
the  use  of  the  defendant  or  another 
other  than  the  bank  is  insufficient. 
United   States  v.   Smith,   1.52   Fed.   542. 

An  indictment  for  the  willful  mis- 
application of  funds  of  a  national  bank 
by  an  officer,  with  intent  to  defraud, 
in  violation  of  Rev.  St.  U.  S.,  §  5209 
(U.  S.  Comp.  St.  1901,  p.  3497),  by  re- 
ceiving and  discounting  with  its  money 
an  absolutely  unsecured  promissory 
note  of  a  named  partnership,  whereby 
the  proceeds  of  the  discount  of  the 
note  were  wholly  lost  to  the  bank, 
need  not  charge  a  conversion  by  the 
recipient  of  the  proceeds  of  the  dis- 
count, provided  it  does  not  allege  a 
conversion  by  such  officer.  United 
Suites  :'.  Heinze,  218  U.  S.  533,  54  L. 
Ed.    1139,    31    S.    Ct.    98. 
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ciently  alleges  an  appropriation  to  his  own  or  such  other's  use.^  Where 
all  other  elements  of  the  offense  are  properly  alleged  it  is  sufficient  to  allege 
generally  an  application  to  the  use  of  the  defendant  or  a  person  other  than 
the  bank.* 

Injury  to  Bank. — An  indictment  is  insufficient  in  the  absence  of  aver- 
ments that  the  bank  was  in  fact  injured  or  of  a  probability  that  it  would  be 
injured.* 


2.  Sufficiency  of  charge  as  to  con- 
version.— Where  the  facts  averred  in 
an  indictment  against  an  officer  of  a 
national  bank  for  embezzlement  show 
that  defendant  wrongfully  used  the 
bank's  money  in  his  care  and  under 
his  control  for  the  purpose  of  bribing 
certain  city  officials  in  his  own  in- 
terest, it  sufficiently  avers  an  appro- 
priation to  his  own  use,  and  is  not 
vitiated  by  further  averments  that 
there  was  an  intent  to  wrongfully  con- 
vert the  money  to  the  use  of  such 
officials,  and  that  it  was  so  converted. 
McKnight  v.  United  States,  38  C.  C. 
A.  115,  97   Fed.  208. 

An  indictment  alleging  that  defend- 
ants, being  officers  of  a  national  bank- 
ing association,  willfully  and  fraudu- 
lently, and  with  intent  to  injure  and 
defraud  the  association  for  the  use 
and  advantage  of  M.,  misapplied  cer- 
tain money  of  the  association,  to  wit, 
$136,000,  and  that  M.  made  a  certain 
check  on  the  bank  payable  to  H.  for 
$126,000,  and  delivered  the  same  to 
him,  defendant  M.  knowing  at  the  time 
that  he  did  not  then  have  on  deposit 
with  the  bank  the  amount  specified 
therein,  but  that  M.  as  vice  president 
and  C.  as  president  caused  the  check 
to  be  paid  from  moneys  of  the  asso- 
ciation, with  intention  on  the  part  of 
M.  to  convert  the  amount  to  his  own 
use,  repayment  not  having  in  any  way 
been  secured  and  M.  having  no  right 
or  title  thereto,  stated  an  offense  un- 
der Rev.  St.,  §  5209  (U.  S.  Comp.  St. 
1901,  p.  3497),  declaring  that  every 
president,  director,  cashier,  etc.,  of  any 
national  banking  association,  wh6  will- 
fully misapplies  any  of  the  moneys, 
funds,  or  credits  of  the  association, 
shall  be  guilty  of  a  misdemeanor,  and 
was  not  fatally  defective  for  failure  to 
charge  that  the  overdraft  payment 
was  unauthorized,  that  it  was  an  ac- 
tual conversion  of  the  amount  paid, 
or  that  the  money  was  in  some  way 
absolutely  lost  to  the  bank.  United 
States  V.   Morse,   161   Fed.   429. 

Payment  of  money  on  check. — An 
indictment  charged  that  H.  did  mis- 
apply the  moneys  of  the  bank  with  in- 


tent to  convert  a  certain  sum  to  the 
use  of  a  specified  company,  by  causing 
it  to  be  paid  out  of  the  moneys  of  the 
bank  on  a  check  drawn  on  the  bank 
by  such  company,  which  check  was 
then  and  there  cashed  and  paid  out  of 
the  bank's  funds,  which  sum,  and  no 
part  thereof,  was  such  company  enti- 
tled to  withdraw  from  the  bank,  be- 
cause it  had  no  funds  therein,  and  that 
said  company  was  then  and  there  in- 
solvent, as  H.  well  knew,  whereby  said 
sum  became  lost  to  the  bank.  Held, 
that  the  indictment  averred  the  actual 
conversion  of  the  sum  misapplied. 
Coffin  V.  United  States,  156  U.  S.  432, 
39   L.   Ed.  481,  15   S.   Ct.  394. 

Discounted  note  for  his  own  use. — 
A  conversion  is  charged  by  the  allega- 
tion of  an  indictment  for  willful  mis- 
application of  the  funds  of  a  national 
bank,  in  violation  of  Rev.  St.  U.  S., 
§  5209  (U.  S.  Comp.  St.  1901,  p.  3497), 
that  defendant,  being  president  of  the 
bank,  and  having  control  of  its  funds, 
with  intent  to  injure  and  defraud,  re- 
ceived and  discounted  a  promissory 
note  for  a  specified  sum,  for  his  use, 
benefit,  and  advantage,  knowing  that 
the  note  was  wholly  unsecured, 
•  whereby  the  proceeds  of  the  discount 
were  wholly  lost  to  the  bank.  United 
States  V.  Heinze,  218  U.  S.  532,  54  L. 
Ed.  1139,  31  S.  Ct.  98. 

3.  Rieger  v.  United  States,  47  C.  C. 
A.  61,  107  Fed.  916. 

4.  Injury  to  bank. — An  indictment 
under  Rev.  St.,  §  5309  (U.  S-  Comp. 
St.  1901,  p.  3497),  which  charges  that 
defendant,  while  an  officer  of  a  na- 
tional bank,  with  intent^  to  injure  or 
defraud  the  bank,  unlawfully  and  will- 
fully misapplied  and  converted  to  his 
own  use  funds  of  the  bank  by  with- 
drawing money  therefrom  upon  a 
charge  ticket,  pursuant  to  which  the 
amount  was  charged  to  his  account, 
is  insufficient  to  charge  an  offense,  in 
the  absence  of  averments'  showing 
that  the  bank  was  in  fact  defrauded, 
or  a  probability  that  it  would  be  de- 
frauded, thereby,  as  that  defendant 
was   insolvent,   and   that  the   overdraft 


1952 


BANKS  AND  BANKING. 


§  257  (lb) 


Duty  of  Officer. — An  indictment  charging  that  the  defendant,  president 
of  a  national  bank,  permitted  a  depositor,  who  was  indebted  to  the  asso- 
ciation, and  whom  he  knew  to  be  insolvent,  to  withdraw  his  deposit,  and 
failed  to  cause  it  to  be  applied  to  the  indebtedness,  without  alleging  that  he 
was  the  duly-authorized  officer  of  the  association  whose  duty  it  was  to  look 
after  the  accounts  of  depositors,  fails  to  charge  a  willful  misapplication  of 
the  funds  of  the  bank.^ 

Unlawfulness  of  Act. — An  indictment  for  willfully  misapplying  the 
moneys,  funds  and  credits  of  a  national  bank,  of  which  the  defendant  was 
president,  as  well  as  a  director  and  agent,  must  supplement  the  allegation 
of  willful  misapplication  by  allegations  showing  how  the  misapplication  was 
made,  and  that  it  was  an  unlawful  one.® 

To  Knowledge  and  Consent  of  Directors. — It  is  not  essential  that  an 
indictment  for  misapplication  should  allege  that  the  acts  charged  were  done 
without  the  knowledge  and  assent  of  the  directors  of  the  association,^  for 


was   not  paid.     United   States  v.   Nor- 
ton,  188   Fed.  356. 

An  indictment  under  Rev.  St.,  §  5209 
(U.  S.  Comp.  St.  1901,  p.  3497),  which 
charges  that  defendant,  while  presi- 
dent of  a  national  bank,  with  intent 
to  injure  and  defraud  the  bank,  unlaw- 
fully and  willfully  misapplied  and  con- 
verted to  his  own  use,  by  paying  to 
himself  the  amount  of  a  draft  drawn  by 
a  customer  on  a  third  party  to  whom 
the  bank  was  not  indebted,  does  not 
charge  an  offense;  there  being  no 
averment  that  the  drawee  was  not 
solvent,  or  of  other  facts  showing  that 
the  draft  which  defendant  caused  the 
bank  to  cash  was  not  collectible. 
United  States  v.  Norton,  188  Fed.  256. 

5.  United  States  v.  Britton,  108  U. 
S.  193,  27  L.  Ed.  701,  2   S.   Ct.   526. 

6.  Charge  that  act  unlawful. — A  gen- 
eral allegation,  at  the  beginning  of  the 
count  in  question,  that  the  defendant, 
on  January  1,  1891,  and  at  divers  times 
between  that  date  and  July  8,  1893,  be- 
ing president,  director  and  agent  of  a 
certain  national  banking  association, 
did,  as  such  president,  director  and 
agent,  "willfully  misapply  forty  thou- 
sand, four  hundred  and  twenty-one 
dollars  and  *venty-nine  cents,  of  the 
moneys,  funds  and  credits  then  and 
there  belonging  to  and  the  property  of 
said  association,  in  the  manner  follow- 
ing," is  insufficient,  unless  the  acts  aft- 
erwards alleged  amount  to  a  willful 
misapplication  of  funds  of  the  associa- 
tion, within  the  meaning  of  the  statute, 
as  in  this  indictment  they  do  not.  See 
statement  of  case  for  form  of  indict- 
ment. Batchelor  v.  United  States,  156 
U.   S.  436,  39   L.   Ed.  478,   15   S.   Ct.  446. 

An  indictment  against  the  president 


of  a  national  bank  for  misapplication 
of  its  funds  alleged  that  he  "unlawfully 
and  willfully,  and  with  intent  to  in- 
jure and  defraud  the  said  association 
for  the  use,  benefit,  and  advantage  of 
himself,  did  misapply  certain  of  the 
money  and  funds  of  said  association, 
which  he  *  *  *  then  and  there, 
with  the  intent  aforesaid,  paid  and 
caused  tp  be  paid"  to  certain  persons 
named.  'Held,  that  the  indictment  was 
bad  for  failure  to  allege  the  facts  that 
made  such  payment  unlawful  or  crimi- 
nal.   United  States  -j.  Eno,  50  Fed.  £18. 

7.  Knowledge  and  consent. — United 
States  V.  Eno,  56  Fed.  218.  ,  But  see 
United  States  v.  Martindale,  146  Fed. 
280;  United  States  v.  Smith,  153  Fed. 
542. 

An  averment  in  an  indictment,  under 
Rev.  St.,  §  5209  [U.  S.  Comp.  St.  1901, 
p.  3497],  charging  that  defendants,  as 
director  and  cashier  of  a  national  bank, 
by  means  of  a  draft  drawn  by  them  or 
by  other  stated  means  misapplied  the 
moneys,  funds,  and  credits  "of  said  as- 
sociation without  the  knowledge  and 
consent  thc-eof,"  is  not  equivalent  to 
an  averment  that  the  act  was  done' 
without  the  knowledge  and  consent  of 
the  directors,  as  required  by  the  stat- 
ute, and  is  insufficient.  United  States 
V.  Martindale,  146  Fed.  380. 

In  an  indictment  under  Rev.  St.,  § 
5209  [U.  S.  Comp.  St.  1901,  p.  3497], 
charging  an  officer  of  a  national  bank 
with  a  willful  misapplication  /of  its 
funds  with  intent  to  injure  and  defraud 
the  association,  it  is  not  necessary  to 
aver  that  the  acts  set  out  were  done 
without  authority  from  the  directors. 
Flickinger  v.  United  States,  79  C.  C.  A. 
515,   150   Fed.   1. 
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such  knowledge  and  assent  would  not  relieve  the '  president  from  liability 
for  an  unlawful  or  criminal  misappropriation  of  the  bank's  funds. ^  It  is  not  a 
substantial  defect  in  an  indictment  to  aver  that  the  misapplication  of  the 
funds  was  without  the  knowledge  and  consent  of  the  bank,  its  directors, 
etc.,  instead  of  using  the  disjunctive  form  of  averment.® 

Description  of  Defendant. — An  indictment  charging  the  defendant 
with  committing  the  offense  charged  as  president  and  agent,  is  good.^" 

Description  of  Bank. — An  indictment  charging  one  with  the  offense  of 
embezzlement  as  president  of  a  certain  national  bank,  "duly  organized  and 
doing  business  at  the  village  of,"  etc.,  sufficiently  states  that  the  bank  was 
organized  under  the  National  Banking  Act  to  carry  on  the  business  of  bank- 
ing.ii  An  indictment  charging  one,  as  agent  of  a  national  banking  asso- 
ciation, with  willfully  misapplying  the  assets  of  the  association,  need  not 
allege  that  the  association  is  carrying  on  a  banking  business. ^^ 

Description  of  Moneys,  etc. — Where,  in  a  prosecution  against  a  na- 
tional bank  officer  for  willful  misapplication  of  the  moneys,  funds,  and 
credits  of  the  bank,  the  indictment  definitely  charged  the  value  in  lawful 
money  of  the  United  States  of  the  misapplied  property,  it  was  not  defective 
for  failure  to  specify  the  exact  thing  misapplied,  whether  moneys,  funds,  or 
credits. ^^  An  indictment  which,  following  the  words  of  the  statute, 
charges  the  president  of  the  bank  with  embezzling,  abstracting,  and  mis- 
applying moneys,  funds,  and  credits  of  the  bank  at  various  times  need  not 
specify  how  much  was  moneys,  how  much  funds,  and  how  much  credits. i* 
An  indictment  charging  the  embezzlement  of  "moneys  and  funds"  is  de- 
fective.^^ 

Description  of  Check  or  Note. — An  indictment  is  not  fatally  defective 
for  failure  to  state  who  was  payee  of  a  check  the  proceeds  of  which  are 
alleged  to  have  been  converted  by  the     defendant.^^       In  an     indictipent 

8.  United  States  v.  Eno,  56  Fed.  218.      etc. — United  States  v.  Heinze,  161  Fed. 

9.  Rieger  v.  United  States,  47  C.  C.  435^  tt  ■.  ^  c.  .  ^.  n 
A  fii  in7  PpH  Qlfi  1^-  Breese  v.  United  States,  45  C. 
A.   bi,   lUf    rea    yio.                                              ^^^  ^^  judgment  re- 

TT  'q    YoTt  ,^'T/  ««.  ^°S    (^t'^'.RO  -"=^d  on'  rehearing  48  C.  C.  A.  36,  108 

U.  S.  337,  30  L.  Ed.  664,  7  S.  Ct.  580.  p^^    g^^^   ^^  another  point. 

11.  Description  of  bank.— United  ig_  Moneys  and  funds.— An  indict- 
States  V.  Northway,  130  U.  S.  337,  30  ^ent  under  Rev.  St.,  §  5209,  for  em- 
L.  Ed.  664,  7  S.  Ct.  580.                                 bezzlement,    which    charges    that    de- 

12.  Bank  doing  business. — Judgment,  fendant  did  have  and  receive  "certain 
United  States  v.  Jewett,  84  Fed.  142,  of  the  moneys  and  funds  of  said  na- 
atfirmed.  Jewett  v.  United  States,  41  tional  banking  association  of  the 
C.  C.  A.  88,  100  Fed.  833,  53  L.  R.  A.  amount  and  value  of  $5,733.93,"  is  de- 
568.  fective   in   not   stating  what   the   prop- 

An    indictment    against     a     national  erty   was   which    defendant   is    accused 

bank  cashier  for  an  offense  against  the  of  misappropriating,  the  word  "funds" 

national  banking  law  was  not  defective  including    several   species    of   property, 

for  failure  to  allege  that  the  bank  was  United  States  v.  Greeve,  65  Fed.  488. 
doing  business  at  the  time  the  alleged  16.      Description    of    check. — Where 

offenses    were    committed.      Geiger    v.  an  indictment  against  a  national  bank 

United  States,  89  C.  C.  A.  516,  162  Fed.  cashier    for    willful    misapplication    of 

844.  the  bank's  funds  and  willful  abstraction 

13.  Description,    of    money,    funds,  thereof  alleged  that  a  customer  of  the 
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charging  an  officer  of  a  national  banking  association  with  the  willful  misap- 
plication of  certain  moneys,  funds,  and  credits  of  the  bank  by  using  the 
same  to  discount  an  unsecured  note  of  a  person  known  to  be  insolvent,  such 
note  does  not  constitute  the  subject-matter  of  the  offense,  and  need  not  be 
set  out  in  haec  verba.  A  description  by  giving  the  date  and  amount  and  the 
name  of  the  maker,  so  as  to  advise  the  accused  with  reasonable  certainty 
what  note  is  intended,  is  sufficient.^'' 

§  257  (Ic)  False  Entries  or  Reports. — An  indictment  charging  the 
making  of  a  false  entry  in  the  books  or  reports  of  the  national  bank  must 
aver  that  the  defendant  was  the  president  gr  other  officers  of  the  bank, 
which  was  carrying  on  a  banking  business;  that  the  defendant  made  in  a 
book,  report  or  statement  of  the  bank,  describing  it,  a  false  entry,  describ- 
ing it;  that  such  false  entry  was  made  with  intent  to  injure  or  defraud  the 
bank,  or  to  deceive  any  agent,  describing  him,  appointed  to  examine  the  affairs 
of  the  bank;  and  the  time  and  place  of  such  acts.^*  An  indictment  for 
making  false  entries  or  reports  is  sufficient  if  it  clearly  advises  the  defendant 
of  the  exact  charge  he  is  required  to  meet.^^ 

Argumentative,  Repugnant  and  Duplicitous. — An  indictment  charg- 
ing the  defendant  with  making  a  false  entry  of  payment  of  interest  to  the 


bank,  prior  to  the  maturity  of  a  note 
held  by  the  bank  against  it,  delivered 
a  check  to  the  bank  to  pay  the  note 
when  due,  which  check  came  into  de- 
fendant's possession  as  cashier,  and 
that  defendant  cashed  the  check  and 
converted  the  proceeds,  the  indictment 
was  not  fatally  defective  for  failure  to 
allege  in  words  as  to  who  was  the 
payee  of  the  check,  nor  to  charge  that 
the  bank  was  still  the  owner  of  the 
note.  Geiger  v.  United  States,  89  C. 
C.  A.  516,  162  Fed.  844. 

17.  Description  of  note  discounted. 
— Rieger  v.  United  States,  47  C.  C.  A. 
61,  107  Fed.  916. 

18.  False  entries  or  reports. — United 
States  V.  Britton,  107  U.  S.  655,  37  L. 
Ed.  530,  3  S.  Ct.  51S,  reaffirmed  in 
United  States  v.  Britton,  108  U.  S.  193, 
37  L.  Ed.  703,  3  S.  Ct.  525. 

In  a  prosecution  under  U.  S.  Rev. 
St.,  §  5309  [U.  S.  Comp:  St.  1901,  p. 
3497],  making  it  a  crime  for  an  officer 
of  a  national  banking  association  car- 
rying on  a  banking  business  to  make 
a  false  entry  in  a  report  or  statement 
of  the  association  with  intent  to  injure 
or  defraud  it,  or  to  receive  an  agent 
appointed  to  examine  its  affairs,  the  in- 
dictment alleged  that  accused  was  the 
duly  elected,  qualified,  and  acting  cash- 
ier of  a  certain  bank;  that  he  made  a 
false  entry  in  a  report,  describing  it; 
that  the  entry  was  made  to  deceive  a 
certain     person     who     was     the     duly 


elected,  qualified,  and  acting  president 
of  that  bank;  that  he  made  the  false  en- 
try on  a  certain  date  in  a  report  show- 
ing the  resources  and  liabilities  of  the 
bank  on  a  certain  day  to  the  comptrol- 
ler of  the  currency.  Held,  that  the  in- 
dictment was  sufficient.  Harper  v. 
United  States,  7  Ind.  T.  437,  104  S.  W. 
673. 

An  indictment  of  the  president  of  a 
national  bank,  under  Rev.  St.,  §  5309, 
charging  him  with  having  made  a  false 
entry  in  one  of  its  account  books  known 
as  "Profit  and  Loss  No.  6,"  as  follows: 
"Richard  L.  Dickson,  183  days'  int.,  8 
per  cent,  132,673.49,  to  July  1,  '76,— 
5,365.88;"  purporting  thereby  to  show 
that  $5,365.88  had  been  received  by 
said  association  on  account  of  interest 
due  from  said  Dickson,  with  intent  to 
defraud  the  association,  or  to  deceive 
any  agent  appointed  to  examine  its  af- 
fairs— is  not  defective  because  it  fails 
to  allege  that  the  entry  was  in  an  ac- 
count of  and  in  the  due  course  of  busi- 
ness of  the  bank,  or  that  the  interest 
in  question  was  due;  or  on  the  ground 
that  the  entry  is  without  significance, 
and  unintelligible;  or  that  it  is  not  cal- 
culated to  deceive  a  bank  examiner; 
or  because  it  is  not  alleged  that,  at 
the  time  the  entry  was  made,  an  ex- 
aminer had  been  appointed.  United 
States  V.  Britton,  107  U.  S.  655,  37  L. 
Ed.    520,    2    S.    Ct.    512. 

19.  Dorsey  v.  United  States,  41  C. 
C.   A.   652,   101   Fed.   746. 
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bank  by  a  certain  person  is  not  rendered  argumentative  or  repugnant  because 
it  does  not  charge  that  such  interest  was  due.^"  A  count  of  an  indictment 
which  charges  that  a  false  entry  was  made  with  intent  to  injure  or  defraud, 
and  also  with  intent  to  deceive,  charges  two  offenses,  and  is  bad  for  duplic- 
ity, as  it  includes  two  separate  and  distinct  offenses. ^^ 

Errors  and  Omissions. — An  erroneous  statement  of  the  amount  of  re- 
serve in  the  bank  does  not  invalidate  the  indictment.^^  The  omission  of  the 
signs  for  dollars  and  cents  in  the  recitals  of  the  alleged  false  entries  in  the 
reports,  and  misnomer  of  the  reports,  are  immaterial,  where  the  reports 
are  set  out  by  their  tenor  in  the  indictment,  so  that  these  discrepancies  are 
the  most  mere  matter  of  form,  within  the  meaning  of  Rev.  St.,  §  1025,  for 
which  the  indictment  is  not  to  be  deemed  insufficient.^^ 

Negativing  Defenses. — When  the  indictment  alleges  that  the  false  en- 
tries in  question  indicated  that  there  was  then  in  the  paying  teller's  depart- 
ment of  the  bank  a  certain  amount  in  gold,  legal  tenders,  and  gold  certifi- 
cates, when  such  amount  was  not  there  in  fact,  it  is  not  necessary  that  it 
should  further  allege  that  such  amount  was  not  then  in  other  departments 


20.  Argumentative      or      repugnant 
•  charge. — Where    the    charge   is    that    a 

lalse  entry  was  made  on  the  books 
of  the  association  which  purported 
that  a  certain  sum  was,  on  a  day 
named,  received  from  a  person  named, 
on  account  of  interest  then  and  there 
due  from  him 'to  the  association;  that 
the  said  sum  was  not  then  and  there 
received  on  account  of  interest  due, 
and  was  not  received  on  any  account 
from  any  sources  whatever,  the  fal- 
sity of  the  entry  does  not  consist  in 
the  fact  that  there  was  no  interest 
due  from  the  person  named,  but  in 
the  fact  that  money,  which  the  en- 
tries declared  had  been  received  from 
him  on  account  of  interest  due,  had 
not  been  received  from  him  on  that 
or  any  other  account.  It  was,  there- 
fore, entirely  unnecessary  to  aver  that 
no  such  interest  was  due,  and  the 
want  of  such  averment  does  not  ren- 
der the  counts  argumentative  or  re- 
pugnant. United  States  v.  Britton,  107 
U.  S.  655,  27  L.  Ed.  530,  3  S.  Ct.  513. 
Where  the  intent  is  charged  to  be 
"to  injure  and  defraud  the  said  asso- 
ciation, and  certain  persons  to  the 
grand  jurors  unknown,"  this  follows 
the  language  of  the  statute.  Clearly 
it  is  possible  to  injure  and  defraud 
the  association  or  its  stockholders  or 
other  persons,  by  false  entries  in  its 
account  of  profit  and  loss,  and  the 
charge  is  not  repugnant  or  impossible. 
United  States  v.  Britton,  107  U.  S. 
655,    27    L.    Ed.    530,   2    S.    Ct.    513. 

21.  United     States    v.    Norton,     188 
Fed.   356. 


22.  Erroneous   statement  of  reserve 

in  bank.— Rev.  St.,  §  5209  [U.  S.  Comp. 
St.  1901,  p.  3497],  provides  that  every 
president  of  a  national  bank  who 
makes  any  false  entry  in  any  book  or 
report  of  the  association,  with  intent 
to  injure  or  defraud  it  or  any  other 
person,  company,  or  body  politic  or 
corporate,  shall  be  guilty  of  a  mis- 
demeanor, etc.  Held,  that  an  indict- 
ment under  such  section,  alleging  that 
accused,  while  acting  as  president  of 
a  national  bank,  made  a  false  entry 
in  a  report  to  the  comptroller  of  cur- 
rency, that  the  lawful  money  reserve 
in  the  bank,  consisting  of  gold  coin, 
was  $33,955,  when  in  fact  the  bank 
only  had  $21,955  in  gold  coin  as  law- 
ful money  reserve,  was  not  objection- 
able for  want  of  an  allegation  that  the 
lawful  reserve  exceeded  the  amount 
the  bank  actually  had  on  hand;  the 
gist  of  the  offense  being  the  making 
of  false  entries  in  the  report.  Clem- 
ent V.  United  States,  79  C.  C.  A.  343, 
149   Fed.  305. 

23.  Statement  in   dollars  and   cents. 

—United  States  v.  Potter,  56  Fed.  83, 
affirmed  in  155  U.  S.  438,  39  L.  Ed. 
214,   15   S.   Ct.   144. 

The  omission  from  the  indictment 
of  the  dollar  marks  which  appeared 
at  the  head  of  the  columns  in  the  re- 
port, whose  tenor  is  therein  set  out, 
and  in  which  defendant  is  charged 
with  making  false  entries,  is  imma- 
terial. United  States  v.  French,  57 
Fed.    383. 
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of  the  bank.24 

Charge  by  Innuendo. — If  the  entries  alleged  to  be  false  need  explana- 
tion, they  may  be  explained  by  innuendo.^s 

Intent. — An  intent  to  injure  or  defraud  the  bank  is  an  essential  ele- 
ment of  the  offense  and  must  be  alleged.^*  The  statute  contemplates  two 
separate  intents,  one  to  injure  or  defraud  the  association,  and  the  other 
to  deceive,  either  of  which,  when  accompanying  a  forbidden  act,  constitutes 
an  offense,  and  hence  it  is  not  necessary  that  an  indictment  alleging  a  false 
entry  with  intent  to  deceive  should  also  charge  an  intent  to  injure  or  defraud 
the  association  or  any  other  company  or  person.^^  An  indictment  against 
the  president  of  a  national  bank  for  making  false  entries  in  the  books  ot 
the  bank,  which  charges  that  it  was  done  with  intent  to  injure  and  defraud 
the  said  association  and  certain  persons  to  the  grand  jurors  unknown,  is 
sufficient,  so  far  as  concerns  the  allegations  of  intent.^* 

Time  and  Place. — The  use  of  an  indictment  under  this  section  of  the 
words  "then  and  there"  in  alleging  that  the  defendant  was  president  or 
director  of  such  bank,  and  that  he  made  alleged  false  entries,  is  not  un- 
certain or  repugnant  merely  because  in  one  place  they  may  refer  to  the 
whole  of  a  day  and  in  another  to  only  one  instant  of  the  day.^^ 

Request  by  Comptroller. — An  indictment  need  not  allege  that  the  report 
was  made  pursuant  to  a  request  by  the  comptroller  at  a  time  prescribed  by 
him.so 

Publication  or  Transmission  to  Comptroller. — It  is  not  necessary  to 
allege  specifically  in  such  indictment  that  the  reports  were  transmitted  to 
the  comptroller  of  the  currency,  or  that  they  were  published.^i 

24.  Negativing  defenses.  —  United  30.  Request  by  comptroller. — An  in- 
states V.  Potter,  56  Fed.  97,  follow-  dictment  under  Rev.  St.,  §  5209,  which 
ing  United  States  v.  Britten,  107  U.  provides  that  every  president  of  any 
S.   655,  27  L.   Ed.  520,  2  S.  Ct.  512.  association   who    makes    any   false    en- 

25.  United  States  v.  Britton,  107  Q.  tries  in  any  book,  report,  or  statement 
S.   655,  27   L.   Ed.  520,  2_S.  Ct.   512.  of   the   association,   with    intent   to    in- 

26.  Charge  as  to  intent. — Under  jure  or  defraud,  shall  be  deemed 
Rev.  St.,  §  5209  [U.  S.  Comp.  St.  1901,  guilty  of  a  misdemeanor,  alleged  that 
p.  3497],  which  makes  it  a  criminal  defendant,  as  president  of  a  certain 
offense  for  an  officer  or  agent  of  a  bank,  "did  knowingly,  wrongfully,  and 
national  bank  to  do  either  of  certain  unlawfully  make,  and  cause  to  be 
acts  therein  enumerated,  "with  intent  made,  false  entries  in  a  report  or 
in  either  case  to  injure  or  defraud  statement"  of  such  bank,  being  a  re- 
the  association,"  etc.,  such  intent  is  port  of  its  condition  at  a  designated 
an  essential  element  of  every  offense  time,  "made  to  the  comptroller  of  the 
therein  specified,  which  must  be  charged  currency,  as  required  by  law  to  be 
in  the  indictment  and  proved.  Mc-  made."  The  report  was  set  out  in 
Knight  V.  United  States,  49  C.  C.  A.  full,  and  the  particulars  in  which  the 
594,    111    Fed.   735.  entries  were  alleged   to  be   false  were 

27.  Billingsley  v.  United  States,  101  stated  in  detail.  Held,  that  the  in- 
C.   C.   A.   465,   178   Fed.   653.  dictment   was    sufficient,   though   it   did 

28.  United  States  v.  Potter,  56  Fed.  not  allege  that  the  report  was  made 
97,  following  United  States  v.  Britton,  pursuant  to  a  request  of  the  comp- 
107  U.  S.  655,  27  L.  Ed.  520,  2  S.  Ct.  troller,  or  according  to  a  form  or  at 
512.  a   time   prescribed   by   him   under   Rev. 

29.  Time  and  place. — United  States  St.,  §  5211,  which  provides  therefor. 
V.  Potter,  56  Fed.  83,  affirmed  in  155  United  States  v.  Hughitt,  45  Fed.  47. 
U.  S.  438,  39  L.  Ed.  214,  15  S.  Ct.  144.  31.     Publication    or    transmission    to 
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Duty  to  Make  Entry. — The  fact  that  the  note  teller's  and  paying  teller's 
books,  in  which  it  is  charged  the  president  made  the  false  entries  on  which 
the  indictments  are  based,  are  usually  kept  by  those  officers  without  inter- 
ference by  the  president,  does  not  invalidate  the  indictment;  for  the  pre- 
sumption that  these  acts  were  so  far  beyond  the  range  of  his  duty  as  to  be 
mere  spoliations  is  at  best  one  of  fact,  and  not  of  law.^^ 

Manner  of  Making  Entries. — An  indictment  for  making  a  false  entry  in 
a  report  to  the  comptroller,  need  not  allege  that  such  report  was  made  by  the 
banking  association,  or  that  it  was  actually  verified  by  the  oath  or  affirma- 
tion of  the  president  or  cashier,  or  attested  by  the  directors,  as  required 
by  Rev.  Stat.,  §  521  l.s^  A  count  of  an  indictment,  charging  that  the  de- 
fendant, as  president  of  a  national  banking  association,  caused  a  false 
entry,  which  is  set  out,  to  be  made  in  the  books  of  the  bank,  purport- 
ing to  show  that  a  customer  had  deposited  a  certain  sum  to  his  gen- 
eral credit,  when  in  fact,  as  the  defendant  well  knew,  no  such  deposit  had 
been  made,  is  not  insufficient,  in  the  absence  of  an  application  for  a  bill 
of  particulars,  because  it  does  not  allege  the  manner  in  which  the  defendant 
caused  the  entry  to  be  made.^*  Where  an  indictment  against  a  national 
bank  cashier  for  making  false  entries,  specified  with  great  particularity  and 
at  length  the  entries,  the  falsification  of  which  was  charged,  and  these  en- 
tries were  fully  described,  the  indictment  was  not  defective  for  indefinite- 
ness,  because  it  did  not  specify  the  names  of  the  clerks  or  employees  by 
whose  hands  the  entries  were  in  fact  made.^^  j^  need  not  be  alleged  that 
the  report  was  made  according  to  a  prescribed  form.^®  It  is  not  necessary 
to  allege  that  the  report  in  which  the  false  entry  was  made  was  one  re- 
quired by  law;  it  being  sufficient  that  it  be  intended  to  deceive  any  of  the 
persons  mentioned  in  the  statute.^^  The  indictment  need  not  contain  an 
averment  that  the  false  entry  was  made  in  an  account  with  and  in  the  due 
course  of  business  of  the  bank.^^  ' 

Entries  Made  by  Direction. — An  indictment  against  a  sole  defend- 
ant, charging  that,  as  cashier  of  a  national  banking  association,  he  caused 
and  procured  the  making  of  false  entries  in  the  books  of  the  bank,  by 
certain  clerks  under  his  control  as  such  cashier,  with  intent  to  defraud, 
sufficiently  charges  him  with  the  offense  as  principal;  the  making  of  such 

comptroller.— United    States    v.    Potter,  157  U.  S.  286,  39  L.  Ed.  704,  15  S.  Ct. 

56   Fed.   83,   affirmed  in   155   U.   S.   438,  628. 

39    L.    Ed.    214,   15    S.   Ct.    144.  34.     McKnight   v.    United    States,    38 

32.  United     States     v.     Potter,     56  C.   C.  A.   115,   97   Fed.   208. 

Fed.    97.  ,         ,  .  .         -,  35.    Richardson  v.  United  States,  181 

33.  Manner    of   making    entries. — It      pg(j    -y 

is     sufficient    to    aver    that     defendant  „„      -n„:t„j     ct.  4.„  xj  ,„i,;<-f      ak 

made    such    false    entry    "in    a    certain       ^^^f' ^^  ^        '      '    ^ughitt,     45 


report    of    the    condition    of   the    First 


Fed.   47. 


•National  Bank,     *     *     *     made  to  the  37.    Harper  v.  United   States,   7  Ind. 

comptroller     of    the    currency     in    ac-  '■■   ^37,    104   S.    W.    673. 

cordance  with  the  provisions"   of  Rev.  38.    United  States  v.  Britton,  107  U. 

St.,  §  5211.     Cochran  v.  United  States.  S.  655,  27   L.   Ed.  520,  2  S.  Ct.  513. 
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entries  by  his  direction  being  the  same,  in  legal  effect,  as  his  making  them 
in  person.39 

Verification  and  Attestation, — Counts  charging  false  entries  by  the 
president  in  reports  of  the  condition  of  the  bank,  which  allege  that  the  re- 
ports were  made  in  conformity  with  the  law,  and  then  set  them  out  by  their 
tenor,  are  bad  for  their  failure  to  allege  specifically  that  the  reports  were 
verified  and  attested  by  the  cashier* "^ 

Order  of  Steps  Taken  in  Making  Report. — The  preparation  and  com- 
pletion of  the  report;  the  making  of  the  false  entry  therein;  its  verifica- 
tion, attestation,  and  delivery  to  the  comptroller, — ^may  be  considered  as 
simultaneous,  and  there  is  consequently  no  repugnance  in  failing  to  allege 
that  any  or  all  of  these  things  occurred  in  consecutive  order.*i 

Injury  to  Bank. — An  indictment  which  does  not  allege  any  facts  to 
show  in  what  manner  the  bank  could  have  been  injured  or  defrauded  by 
the  false  entry  is  insufficient.*^ 

Conspiracy. — An  indictment,  under  Rev.  St.,  §  5440,  against  two  de- 
fendants, charging  them  with  a  conspiracy  to  commit  an  offense  against  the 
United  States  by  making  cefrtain  false  entries  in  the  books  of  a  national  bank 
of  which  one  of  the  defendants  was  an  officer,  is  not  bad  because,  in  stating 
the  details  of  the  overt  act  committed  by  the  defendants,  it  is  averred  that 
the  entries  which  were  made  in  the  books  of  the  bank  were  made  by  the  hand 
of  the  defendant  who  was  not  an  officer  thereof ;  it  being  averred  that  both 
the  defendants  were  present  and  participated  in  the  carrying  out  of  the  plan 
formed  between  them  to  make  such  entries.*^ 

Description  of  Person  Making  Entry. — In  an  indictment  for  making 
a  false  entry  in  a  report,  it  is  not  necessary  to  allege  that  the  report  in 
which  the  false  entry  was  made  was  one  made  by  the  association,  since 
the  penalty  is  affixed  to  any  person  making  the  false  entry,  and  not  to 
the  association  or  its  officers  for  making  a  false  report.** 

Description  of  Person  Deceived. — An  indictment  charging  a  bank 
officer  with  false  entries  with  the  intent  to  deceive  any  agent  appointed 
to  examine  the  affairs  of  the  bank  sufficiently  designated  the  person  in- 
tended to  be  deceived.*  5    An  indictment  charging  officers  of  a  national  bank 

39.  Peters  v.  United  States,  36  C.  them  in  a  report  to  the  comptroller 
C.   A.   105,   94   Fed.    137.  of    the    currency   was    made    "with    in- 

40.  Verification  and  attestation. —  tent  to  injure  and  defraud  the  asso- 
United    States    v.    Potter,    56    Fed.    97.  ciation"   is   insufficient  to   state   an  of- 

But  it  seems  the  contrary  was  held  ^^"^^    ""q",?'/'    ^^-'o.Lf  ^    ^H"    f 

in    Cochran    v.    United    States,    157    U.  ^omp.     St.    1901,     p.    3497),     no    facts 

S.    386,    39    L.    Ed.    704,    15    S.    Ct.    638.  b"n&   alleged   to    show   m   what   man- 

_    ,         r  ,        .  ,  .  ner  the  bank  could  have  been  mjured 

41.  Order  of  steps  taken  m  makmg  ^^  defrauded  thereby.  United  States 
report.— United    States    v.    French,    57  „.    Corbett,    163    Fed.    687. 

Fed.    383;    United   States   v.   Work,   57  43.    g^ott  v.  United  States,  64  C.  C. 

Fed.    391.  A.    631,    130    Fed.    439. 

42.  Injury  to  bank. — A  general  aver-  44.  Harper  v.  United  States,  7  Ind. 
ment    in    an    indictment    against    offi-  T.   437,   104   S.   W.   673. 

cers    of   a   national   bank   that    a    false  45.    Billingsley  v.  United  States,  101 

entry   charged   to   have   been   made   by       C.   C.   A.   465,   178    Fed.   653. 
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with  making  a  false  entry  in  a  report  made  by  them,  with  intent  to  de- 
ceive an  agent  appointed  to  examine  the  affairs  of  the  association,  to  wit, 
the  comptroller  of  the  currency  of  the  United  States  does  not  charge  an 
offense,  the  comptroller  not  being  charged  with  any  duty  to  examine  na- 
tional banks,  although  he  is  given  power  to  appoint  agents  for  that  pur- 
pose.*^ 

Description  of  Bank  as  Going  Concern.— An  allegation  in  an  indict- 
ment that  on  a  certain  date  a  bank  was  a  corporation  duly  organized 
and  existing,  with  a  quahfied  and  acting  president  and  cashier,  and  that 
on  that  date  the  cashier  made  a  certain  report  to  the  comptroller  of  the 
currency,  is  a  sufficient  allegation  that  the  bank  was  carrying  on  business 
at  the  time  the  report  was  made.*'^ 

Description  of  Books. — The  description  of  a  book  of  the  bank  as  a 
journal  designated  by  a  letter  of  the  alphabet  is  sufficient.*^ 

Description  of  Entry  or  Report. — An  indictment  is  not  insufficient 
because  its  charges  of  false  entries  are  unintelligible  to  persons  not  skilled 
as  accountants,  where  they  are  intelligent  as  to  the  agent  appointed  by 
the  comptroller,  who,  it  is  alleged,  was  the  person  whom  the  entries  were 
intended  to  deceive.*^  If  the  entries  need  explanation  they  may  be  explained 
by  innuendo. ^^  In  addition  to  the  entries  themselves,  the  indictment  need  set 
out  the  context  only  when  it  so  modifies  the  entries  as  to  be,  in  pre- 
sumption of  law,  a  part  of  them.^i    The  report  need  not  be  set  out  in  full,^^ 


46.  United  States  v.  Corbett,  162 
Fed.    687. 

47.  Description  of  bank  as  going 
concern. — Harper  v.  United  States,  7 
Ind.  T.  437,  104  S.  W.  673.  See  Jew- 
ett  V.  United  States,  41  C.  C.  A.  88, 
100  Fed.  832,  53  L.  R.  A.  568,  affirm- 
ing 84  Fed.  142;  Geiger  v.  United 
States,   89   C._  C.   A.   516,   163   Fed.   844. 

48.  Description  of  books. — In  a 
prosecution  of  a  national  bank  offi- 
cer for  making  false  entries,  an  al- 
legation that  they  were  made  "in  a 
book  of  said  bank  down  as  'Journal 
K' "  sufficiently  alleged  that  the  book 
was  a  book  of  the  association  within 
Rev.  St.,  §  5209  (U.  S.  Comp.  St.  1901, 
p.  3497),  prohibiting  the  making  of 
false  entries  in  any  book  of  an  as- 
sociation to  injure  or  defraud  it  or  to 
deceive  any  officer  thereof  or  agent 
appointed  by  the  comptroller  to  ex- 
amine the  bank's  affairs,  etc.  Billings- 
ley  V.  United  States,  101  C.  C.  A.  465, 
178   Fed.   653. 

49.  Description  of  entry  or  report. 
— It  can  not  be  objected  that  the 
false  entries  as  set  out  in  the  counts 
do  not  of  themselves  have  any  signifi- 
cance, and  are  unintelligible  without 
explanation.       This    is     mere    assump- 
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lion.  Conceding  that  the  entries  may 
be  unintelligible  to  persons  not  skilled 
as  accountants,  it  does  not  follow  that 
they  are  so  to  the  agent  appointed 
by  the  comptroller,  who,  it  is  alleged, 
was  the  person  whom  the  entries 
were  intended  to  deceive.  United 
States  V.  Britton,  107  U.  S.  655,  27 
L.   Ed.  520,   2   S.   Ct.   512. 

50.  United  States  v.  Britton,  107  U. 
S.   655,   37   L.    Ed.   520,   2   S.   Ct.   512. 

51.  United  States  v.  Potter,  56 
Fed.    97. 

Where  the  entry  whose  tenor  is  set 
forth  contains  the  words,  "See  sched- 
ule," it  is  not  a  valid  objection  to  the 
indictment  that  these  words  are  not 
explained,  for  it  is  only  necessary  to 
set  out  the  context  when  it  is  pre- 
sumptively a  part  of  it.  United  States 
V.    French,    57    Fed.    383. 

52.  Description  of  report. — It  is 
sufficient  if  the  indictment  allege  the 
substance  of  the  reports  in  question, 
without  setting  them  out  in  full,  for 
whether  they  are  such  reports  as  the 
law"  requires  can  be  determined  by 
the  court  from  the  allegations  that 
they  were  made  in  response  to  the 
comptroller's  order,  and  those  touch- 
ing  their   attestation,    verification,    and 


1960  BANKS  AND  BANKING.  §    257    (Id) 

nor  be  described  with  technical  accuracy.^^ 

Description  of  Property  Falsely  Entered. — An  indictment  for  making 
a  false  entry  of  a  form  as  an  asset  of  the  bank  is  not  defective  for  not 
identifying  the  form. 5*  If  it  is  the  purpose  of  the  government  to  charge 
the  making  of  false  entries  in  the  books  of  the  bank  because  of  the  re- 
ceiving and  crediting  of  checks  drawn  thereon  by  parties  who  had  no  funds 
there,  the  indictment  should  set  forth  a  description  of  the  checks,  with  an 
averment  of  the  reasons  why  they  were  to  be  deemed  false  or  valueless. ^^ 

§  257  (Id)  Wrongfully  Certifying  Check.— In  Language  of  Stat- 
ute.— An  indictment,  in  charging,  in  the  language  of  the  statute,  that  the 
drawer  of  the  check  had  not  on  deposit,  at  the  time  it  was  certified,  an 
amount  of  money  equal  to  that  specified  in  the  check,  is  sufficient.^® 

Duplicity. — An  indictment  does  not  charge  two  offenses  in  the  same 
count  because  it  alleges  therein  that  the  check  was  certified  before  the 
amount  thereof  had  been  entered  to  the  credit  of  the  drawer  on  the 
books  of  the  bank,  and  also  at  a  time  when  the  drawer  did  not  have  on 
deposit  an  amount  of  money  equal  to  the  amount  of  the  check.^''^ 

Tenor  of  Instrument  Set  Out. — ^An  indictment  against  an  officer  of  a 
national  bank,  alleging  unlawful  certification  of  checks,  was  not  fatally  de- 
fective for  failure  to  set  out  totidem  verbis  the  written  certifications,  under 
the  rule  that  in  an  indictment  in  federal  courts  it  is  not  necessary  to  allege 
the  tenor  of  an  instrument,  unless  it  touches  the  gist  of  the  crime.^^ 

other   like    matters.     United    States   v.  accused,     as    president     of    the,    bank, 

French,    57    Fed.    382.  made     an    entry    in    the     bank's    daily 

An    indictment    charging    a    defend-  journal    of  the  words   and   figures   fol- 

ant,   as   an   officer   of   a   national   bank,  lowing:     "Other  Real   Estate,  A.   Bar- 

with    having    made    a    false    statement  ton    Farm,    $3,350.00;"    that    the    entry 

in   a   report   made   to   the   comptroller,  indicated     that    the     south    half     of    a 

is  not  required  to  set  out  such   report  specified    quarter    section   of   land   was 

in   full,   but   is   sufficient  if   it  identifies  a    certain    eighty-acre    tract    known    as 

the  report  by  its  date,  and  sets  out  the  the  "Ba;-ton  Farm,"  and  was  an  asset 

particular     statement    claimed     to    be  of   the   bank   in   the   sum   of   $3,350.00; 

false.     Dorsey  v.  United  States,  41   C.  that  the   entry   so   made   was   false,  in 

C.   A.   652,   101   Fed.   746.  that  the   same  described  land  was  not 

53.  An  indictment  under  Rev.  St.,  then  and  there  an  asset  of  the  bank 
§  5209  (U.  S.  Comp.  St.  1901,  p.  3497),  of  the  value  of  $3,350.00,  or  of  any 
charging  defendant  as  cashier  of  a  sum  whatsoever.  Held,  that  such 
national  bank  with  making  a  false  count  was  not  defective  as  failing  to 
entry  in  a  report  with  intent  to  de-  charge  that  the  A.  Barton  farm  was 
ceive  an  officer  of  the  association,  known  or  described  in  accordance 
need  not  describe  the  report  with  with  the  description  recited,  or  was 
technical  accuracy,  and  an  averment  identified  therewith,  or  because  it  was 
of  date  when  made,  and  that  it  was  not  charged  that  the  A.  Barton  farm 
a  report  to  the  comptroller  of  the  was  not  an  asset  of  the  bank.  Clem- 
currency  showing  resources  and  lia-  ent  v.  United  States,  79  C.  C.  A.  343, 
bilities   on   a   certain   date,   is   sufficient  149    Fed.    305. 

to    authorize   presumption    that   it  was  55.    Dow  v.   United   States,  27   C.  C. 

a  report  made  by  the  association  under  A    140',    82    Fed.    904. 

§   5211.     Judgment,   7   Ind.  T.   437,  104  56.    Wrongfully    certifying    check.— 

S.  W.  673,  reversed.     Harper  v.  United  United    States    v.    Potter,    56    Fed.    83. 

States,   95   C.   C.   A.   555,   170   Fed.   385.  57.  Duplicity.— United  States  v.  Pot- 

54.  Description    of    form. — A    count  ter,   56   Fed.   83. 

in     an    indictment    for     violating    The  58.    United     States    v.     Heinze,    161 

National     Banking    Act     alleged     that      Fed.    435. 
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Description  of  Bank. — An  indictment  charging  that  the  defendant  was 
the  president  of  a  certain  national  banking  association  is  not  defective  for 
failure  to  allege  the  bank  was  a  national  banking  association  organized 
under  the  laws  of  the  United  States. ^^ 

Delivery  of  Check. — The  indictment  need  not  allege  delivery  of  the 
check  by  the  bank  after  certification. ^f* 

Absence  of  Credit  or  Deposit. — Some  counts  of  the  indictment  simply 
charged  that  the  checks  were  certified  contrary  to  the  statute,  and  others 
that  after  certification  they  were  authenticated  by  the  paying  teller.  In- 
asmuch as  the  counts  allege  the  certification  as  an  accomplished  act,  it  will 
not  be  presumed  that  the  authentication  was  any  essential  part  of  it;  and 
hence  it  is  not  necessary  to  allege  the  absence  of  the  required  credit  or  de- 
posit at  the  time  the  authentication  was  made.^^ 

§  2  57  (le)  Aiding  and  Abetting. — Counts  in  an  indictment  which 
charge  the  defendant  with  procuring  and  counseling  the  false  entry  before 
the  act  are  valid,  for  such  acts  are  covered  by  the  clause  of  the  section  ex- 
tending the  penalty  to  any  one  who  abets  an  officer  or  agent  in  the  acts 
prohibited.*^ 

Intent. — An  indictment  charging  an  officer  of  a  national  bank  with  mak- 
ing false  entries  with  intent  to  defraud,  and  charging  another  person  with 
aiding  and  abetting  him  therein  "in  manner  and  form  aforesaid,"  is  de- 
fective in  failing  to  charge,  as  to  the  latter,  an  intent  to  defraud.*^  Where 
a  count  of  an  indictment  is  for  the  aiding  and  abetting  of  an  officer  in  a  false 
entry,  and  the  false  entry  by  the  principal  as  well,  it  is  enough  to  charge  each 
with  the  intent  to  deceive  the  comptroller's  agent  specified  in  the  statute,  al- 
though the  principal  is  charged  with  intent  to  injure  and  defraud  the  bank 
as  well.*'* 

59.  Description  of  bank. — Rev.  St.  which  makes  it  a  misdemeanor  for 
U.  S.,  §  5208  (U.  S.  Comp.  St.  1901,  any  officer  of  a  national  bank  to  "cer- 
p.  3497),  declares  that  it  shall  be  un-  tify  any  check"  drawn  by  one  who 
lawful  for  any  officer,  clerk,  or  agent  did  not  then  have  on  deposit  suffi- 
of  any  national  banking  association  cient  money  to  meet  the  same,  need 
to  certify  any  check  drawn  on  the  as-  not  allege  delivery  of  the  check  by 
sociation,  unless,  etc.;  and  §  5209  de-  the  bank  after  the  certification.  Pot- 
clares  that  every  president,  director,  ter  v.  United  States,  155  U.  S.  438, 
cashier,  teller,  clerk,  or  agent  of  39  L.  Ed.  214,  15  S.  Ct.  144,  affirming 
"any  association,  who  embezzles,"  etc.  56   Fed.   83. 

Held,     that     an     indictment,     charging  61.    Absence   of  credit  or  deposit. — 

that    defendant,    being   then    and    there  United    States    v.    Potter,    56    Fed.    83. 

the     cashier    of     a    certain     "national  62.      Aiding     and     abetting. — United 

banking  association,"   to   wit,   etc.,  was  States  v.   French,   57   Fed.   382;   United 

not  fatally   defective   for  failure   to   al-  States   v.   Work,   57    Fed.   391. 

lege    that    the    national    banking    asso-  63.     Charge     as     to     intent. — United 

ciation   specified   was   a   national   bank-  States   v.    Berry,    85    Fed.    208. 

ing     association    organized     under    the  64.    Where   it  was   contended   that   a 

laws   of  the   United   States.     Geiger  v.  count  was  defective,  because  the  prin- 

United    States,    89    C.    C.    A.    516,    162  cipal    ofifender   was   charged   with   hav- 

Fed.    844.  jng    made    the    false    entries    with    the 

60.  Delivery  of  check. — An  indict-  intent  to  injure  and  defraud  the  bank, 
ment  under  Act  July  12,  1883,  c.  290,  and  also  with  the  intent  to  deceive 
§   13,   amendatory  of   Rev.    St.,   §   5208,  any    agent    appointed    and    any    agent 
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Knowledge  That  of  Principal  Officer  of  Bank. — An  indictment  charg- 
ing the  president  of  the  bank  with  aiding  and  abetting  one  who  is  alleged 
to  be  cashier  to  misapply  the  funds  of  the  bank  need  not  charge  that  the 
president  knew  that  such  person  was  cashier.*^  An  indictment  which  avers 
that  the  defendant  knowingly  aided  the  principal  alleged  to  have  been  presi- 
dent of  the  bank,  sufficiently  charges  that  the  defendant  knew  the  principal 
was  such  president.^® 

Guilt  of  Principal. — An  indictment  seeking  to  charge  third  persons  with 
aiding  and  abetting  a  director  of  a  national  bank  in  misapplying  the  funds 
of  the  bank,  must  state  facts  showing  a  misajplication  of  money  of  the  bank 
committed  by  the  director.^''  A  count  with  ample  allegations  of  fraudulent 
intent  and  purpose,  which  distinctly  charges  embezzlement  by  the  cashier 
of  a  national  bank  on  many  different  days  and  times  between  certain  dates, 
for  the  benefit  and  gain  of  the  defendant,  by  a  pretended  discount  of  paper 
contrary  to  the  express  direction  of  the  directors,  whereby  defendant  ob- 
tained a  sum  of  its  money  and  funds,  and  converted  the  same  to  his  own  use, 
is  sufficient.®^ 

Manner  of  Aiding  or  Abetting. — An  indictment  of  persons  for  aiding 
and  abetting  a  president  of  a  national  bank  in  misapplying  its  funds  and 
making  false  entries  in  its  books,  with  intent  to  defraud  it,  need  not  spe- 
cifically set  out  the  act  or  acts  by  which  the  aiding  and  abetting  were  con- 
summated.*' 

Where  Defendant  Described  as  Officer. — Though  the  counts  in  an  in- 

or  agents  who  might  thereafter  be  "knowingly,''  and  with  intent  to  de- 
appointed  by  the  comptroller  of  the  fraud,  aid  and  abet  the  "said  H.  as 
currency  to  examine  the  affairs  of  the  aforesaid."  Held,  that  the  indictment 
association,  whilst  the  aiders  and  abet-  averred  that  the  aiders  and  abettors 
tors  were  charged  only  with  having  knew  that  H.  was  president  of  the 
had  an  intent  to  deceive  the  agent  bank  at  the  time  it  is  averred  the  acts 
appointed  by  the  comptroller,  the  an-  were  committed.  Coffin  v.  United 
swer  is  self-evident.  It  was  wholly  States,  156  U.  S.  433,  39  L.  Ed.  481, 
immaterial   that   the   principal   offender  15   S.   Ct.   394. 

should   have    had    several   intents,   pro-  67.    Charge   as   to   guilt   of  principal. 

vided   the   principal   and   the   aider  and  — United    States    v.    Warner,    26    Fed. 

abettor     were    both     actuated    by    the  616. 

criminal    intent    specified    in    the    stat-  68.     This    indictment    is    good    on    a 

ute.     The   alleged   additional   intent   on  motion    in    arrest,    in    view    of    §    1024 

the     part    of     the    principal     offender  [U.  S.  Comp.  St.  1901,  p.  720],  declar- 

might   well   have   been   treated   as   sur-  ing   the   form   of   an   indictment   to   be 

plusage.      Coffin   v.    United   States,   162  immaterial,   provided   the    substance   is 

U.    S.    664,    40   L.    Ed.    1109,    16    S.    Ct.  there;     the,  word    "embezzlement,"   as 

943.  used  therein,  showing  a  misapplication 

65.  Knowledge  that  principal  offi-  by  the  cashier  of  the  property  in  his 
cer. — United  States  v.  Northway,  120  official  possession,  within  the  meaning 
U.   S.  327,  30  L.   Ed.  664,  7  S.   Ct.  580.  of     the    statute,     and    the     punishment 

66.  An  indictment  of  H.  and  other  prescribed  being  not  so  much  for  each 
persons  for  violation  of  Rev.  St.,  §  offense,  but  so  much  for  every  officer 
5309,  averred  that  "said  H.,  then  and  or  agent  who  commits  such  offenses, 
there  being  president"  of  a  certain  and  every  person  who  aids  or  abets, 
national  bank,  "by  virtue  of  his  said  irrespective  of  the  number  of  times, 
office  as  president  aforesaid,"  "mis-  United  States  v.  McClure,  107  Fed. 
applied     the     funds"     with     intent     to  368. 

defraud,     etc.,     and     that     such     other  69.     Coffin  v.   United   States,   156  U. 

persons     did     unlawfully,     feloniously,       S.   433,   39   L.    Ed.   481,   15    S.   Ct.   394. 
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dictment,  under  this  section,  for  aiding  and  abetting  the  cashier  in  making 
such  false  entries,  describe  defendant  as  being  then  and  there  a  director  of 
the  bank  in  question,  it  can  not  be  held  that  they  charge  him  with  aiding 
and  abetting  in  his  official  capacity  J  <• 

Misapplication  by  Drawing  Checks. — An  indictment  charging  that  the 
defendant  knowingly,  willfully,  and  unlawfully,  with  intent  to  injure  and 
defraud  a  national  bank,  aided  and  abetted  the  cashier  in  misapplying  the 
funds  of  the  bank,  by  drawing  checks  on  the  bank  when  he  had  no  funds  on 
deposit  to  meet  the  same,  which  checks  were  paid  by  the  cashier,  sufficiently 
charges  an  offense.^  ^ 

Reference  to  Former  Part  of  Charge. — Where  every  element  of  the 
offense  of  aiding  or  abetting  is  set  out  in  an  earlier  part  of  the  indictment, 
there  is  no  necessity  of  repeating  such  element  when  a  particular  act  is  de- 
scribed.'''^ 

§  257  (If)  Quashing  Indictment. — Where  there  is  a  doubt  whether 
an  indictment  charges  the  offense  of  making  a  false  entry  in  a  report  with 
intent  to  deceive  an  agent  appointed  to  examine  the  affairs  of  a  national 
bank,  the  indictment  should  not  be  quashed,  but  the  doubt  be  left  to  be 
solved  on  a  motion  in  arrest  of  judgment.'^^ 

§  2  57  (Ig)  Construction  of  Indictment. — An  allegation  that  the  de- 
fendant made  a  certain  entry  in  a  certain  report  will  not  be  construed  to 
mean  that  the  entry  was  made  after  the  report  was  completed  and  was  in 
fact  an  alteration.'^^ 

70.  Where  defendant  described  as  bank;  fifth,  the  credit  misapplied  is 
officer. — United  States  v.  French,  57  then  described  as  3.  note  of  one  Net- 
Fed.  383;  United  States  v.  Wbrk,  57  tleton,  which  was  then  overdue  and 
Fed.    391.  unpaid;   sixth,  the  manner  of  the  mis- 

71.  United  States  v.  Hillegrass,  176  application  is  then  set  forth  as  con- 
Fed.   444.  sisting   in    the    surrender    and    delivery 

72.  Reference  to  former  part  of  of  the  same  by  the  cashier  to  the  de- 
charge. — Where  a  count  charging  the  fendant,  without  receiving  any  part  of 
president  with  aiding  and  abetting  the  sum  represented  by  the  note.  It 
the  cashier  in  misapplying  funds,  etc.,  is  sufficient.  Every  element  of  the 
charges  defendant  with  willfully  mis-  offense  being  set  forth  in  the  earlier 
appropriating  the  money  and  credits  part  of  the  count,  there  was  no  ne- 
of  the  bank  for  his  own  use,  benefit,  cessity  of  repeating  it  when  the  par- 
and  advantage,  and  with  intent  to  de-  ticular  credit  misapplied  is  described, 
fraud  the  bank,  the  object  of  the  sub-  Evans  v.  United  States,  153  U.  S.  584, 
sequent     language     of     the     count     is  38    L.   Ed.   830,   14   S.    Ct.    934. 

rather    to    identify    the    property    mis-  73^     United     States    v.    Bartow,     10 

applied   than   to    charge    a    distinct    of-  Fed.    874,    20    Blatchf.    349. 

fense,     although    the     allegation    of    a  74.      Construction     of     indictment. — 

willful     misappropriation,     with     intent  Rev.    St.,    §    5309,    provides    that    every 

to    defraud,    is    repeated.      The    count  president   or   other   officer   or   agent   of 

charges,    as    ingredients    of    the    crime,  a    national    banking    association,    who 

first,     that    the     defendant     knowingly,  makes    any    false    entry    in    any    book, 

willfully,    unlawfully    and    fraudulently  report,    or    statement    of    the    associa- 

aided  and  abetted  the  cashier;   second,  tion,  with  intent   to   injure   or  defraud 

in  willfully  misappropriating  the  funds  the   association,   or   to   deceive   any  of- 

and    credits    of    the    bank;    third,    that  ficer   of  the   association,   or   any   agent 

he  did  this  for  his  own  use  and  bene-  appointed    to    examine   its   affairs,    and 

fit;   fourth,   with   intent  to   defraud   the  every    person    who,    with    like    intent. 
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§  257   (2)  Issues,  Proof  and  Variance — §  257   (2a)  Issues. — In 

determining  whether  the  omission  of  an  item  from  the  Hst  of  liabilities  of 
directors  was  made  with  intent  to  deceive,  the  jury  may  consider  whether 
the  defendant's  action  was  caused  by  the  prior  receipt  of  a  letter  from  the 
comptroller  calling  the  attention  of  the  bank  officials  to  the  excessive  amount 
of  the  loans  made  to  the  directors  and  demanding  a  reduction  thereof/^ 
In  determining  the  defendant's  guilty  intent,  the  jury  should  consider  his 
relation  to  the  bank  as  an  officer  and  a  shareholder,  assistance  given  the 
bank  by  him  in  its  embarrassment  by  the  loan  of  his  individual  money,  and 
whether  he  had  any  motive  for  making  false  entries,  together  with  circum- 
stances that  may  have  induced  him  to  do  so,  such  as  an  examination  by  the 
officers  of  the  bank's  affairs  at  the  time  the  entries  were  madeJ^ 

Conviction  of  Lesser  Offense  on  Charge  of  Greater. — Under  an  in- 
dictment charging  one,  as  president  and  agent  of  a  national  banking  as- 
sociation, with  willfully  misapplying  the  assets  of  the  association,  the  accused 
may  be  convicted  of  misapplying  assets  in  his  actual  possession,  since  the 
misapplication  is  a  broader  term,  and  includes  the  offense  of  embezzlement.'''^ 

§  2  57  (2b)  Proof. — The  intent  with  which  false  entries  in  the  books 
or  reports  of  a  national  bank  are  made  is  of  the  essence  of  the  offense,  and 
must  be  proved  as  laid.^*  Where  an  indictment  against  a  national  bank  offi- 
cer charges  him  personally  with  illegally  certifying  certain  checks,  it  is  nec- 
essary for  the  government,  in  order  to  sustain  such  charge,  to  prove  that 
the  individuals  who  actually  executed  the  certification  indorsement  were  but 
the  physical  instruments  of  the  defendant  and  acted  in  accordance  with  his 
orders.'''^ 

General  and  Special  Counts. — Under  an  indictment  for  the  willful  and 
criminal  misapplication  of  funds  t)f  a  national  bank  by  its  officer,  containing 
several  special  counts  charging  particular  acts  of  misapplication,  to  sustain  a 

aids  or  abets  any  such  officer  or  agent  with    intent   to   deceive,    the   jury   may 

in   the   violation   of   this    section,    shall  consider  whether  defendant's  action  in 

be   imprisoned,   etc.     Held,  that  an  al-  this   respect   was   caused   by   the   prior 

legation,    in    an    indictment   under    this  receipt  of  a  letter  from  the  comptrol- 

section,    that    defendant    "did    make    a.  ler   calling   the    attention    of   the    bank 

certain   false   entry  in  a  certain  report  officials    to    the    excessive    amount    of 

of    the    said    association,"    will    not    be  the     loans     made     to     the     directors, 

construed  to  mean  that  the  entry  was  and     demanding    immediate     reduction 

made  after  the  report  was   completed,  thereof.     United    States   v.    Graves,   53 

and  was  in  fact  an  alteration.     United  Fed.  634. 

States    J-.    French     57    Fed.-  383._  yg.    United   States  v.  Allen,  47   Fed. 


75.    Issues. — A  bank  director  is  per- 


696. 


sonally    liable    on    paper    made    to    the  „„     r>        ■  ^-          r   i               rr 

bank  by  a  firm  of  which  he  is  a  mem-  ^^-    Conviction   of  lesser  offense   on 

ber,    and,    in    making   a    report   of   the  ^^l^^   °\  ^"f.^^'rfn^T.'o"''  ^"    H 

condition    of    the    bank    to    the    comp-  States  t..  Jewett    84  Fed.  143,  affirmed. 

troller,     the     amount     of     such     paper  ^^^0   Fed    832    ..   T     R    A     568         ' 
should   be   entered   under   the   heading .     ^^'  1^°  ^^'^-  ^^^'  ^^  L.   R.  A.  568.  _ 

of  "Liabilities  of  Directors  (Individual  '''8.     Proof.— Richardson     v.     United 

and   Firm)   as   Payers;"   and,   in   deter-  States,   181    Fed.   1. 

mining  whether  the   omission   of  such  79.     United     States    v.    Heinze,     161 

an   item  from   this   heading  was   made  Fed.    435. 
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verdict  on  the  specific  counts  the  particular  acts  must  be  proven  as  alleged ; 
but  the  proof  of  other  acts  than  alleged  may  be  included  in  the  verdict  on 
the  general  count. ^^ 

Surplus  Charge  Need  Not  Be  Proved. — In  an  indictment  against  an 
officer  of  a  national  bank  for  embezzlement,  an  averment  that  the  money 
embezzled  was  lawful  legal  tender  money  of  the  United  States  is  surplusage, 
and  need  not  be  proved.*^ 

Want  of  Consent  of  Other  Officers. — An  averment,  in  an  indictment 
charging  an  officer  of  a  national  bank  with  embezzlement  by  paying  out 
money  on  a  note  which  he  knew  to  be  worthless,  with  intent  to  injure  and 
defraud  the  bank,  that  the  transaction  was  without  the  knowledge  or  consent 
of  the  directors  or  the  discount  committee,  need  not  be  specifically  proved, 
where  the  transaction  which  the  evidence  tends  to  prove  was  one  to  which 
it  can  not  be  presumed  the  directors  or  committee  would  consent ;  but  in  such 
case,  if  consent  is  relied  on,  it  must  be  proved  as  matter  of  defense,  and  by 
evidence  showing  that  it  was  given  in  good  faith  and  with  knowledge  of  the 
facts. *2 

Presumptions  and  Burden  of  Proof.^The  defendant's  knowledge  of 
the  falsity  of  a  report  and  his  intent  to  defraud  the  bank  may  be  presumed 
from  proof  of  his  having  made  the  entry. ^s     Such  presumption  is  not  nec- 


80.  United  States  v.  Harper,  33  Fed. 
471. 

81.  Porter  v.  United  States,  33  C. 
C.   A.    652,    91    Fed.    494. 

82.  McKnight  v.  United  States,  54 
C.  C.  A.   358,  115   Fed.   972. 

83.  Presumptions. — If  a  president 
or  cashier  makes  a  false  entry  in  a 
report  of  the  condition  of  the  bank 
to  the  comptroller  of  the  currency, 
the  jury  are  authorized  to  presume, 
from  tbe  false  entry  itself,  in  the  ab- 
sence of  any  explanation  or  of  any 
other  testimony,  that  he  knew  it  to 
be  false.  This  presumption  results 
from  the  fact  that  it  is  the  duty  of 
the  officer  who  verifies  the  report  to 
know  the  condition  of  the  bank,  and, 
if  the  report  is  false,  there  is  a  prima 
facie  presumption  that  he  knew  it. 
United    States    v.    Allis,    73    Fed.    165. 

Where  entries  by  the  accused  in 
the  books  of  a  national  bank  were 
false  and  capable  of  deceiving  the 
comptroller's  agents,  defendant's  in- 
tent to  deceive  and  defraud  may  be 
inferred  from  the  making  of  the  en- 
tries, under  the  rule  that  every  per- 
son is  presumed  to  intend  the  natural 
and  probable  result  of  his  acts  know- 
ingly done,  and  that  an  unlawful  act 
implies  an  unlawful  intent.  United 
States    V.    Wilson,    176    Fed.    806. 

Presumption  from  falsity  of  entry. 
— A     finding    as    to     the    intent     with 


which  false  entries  were  made  in  the 
books  of  a  national  bank  by  an  offi- 
cer of  the  bank  may  be  based  on  le- 
gitimate inferences  from  the  facts 
shown,  and  where,  on  the  trial  of  a 
defendant  for  making  such  entries 
with,  intent  to  deceive  the  bank  ex- 
aminer, it  is  found  that  the  entries 
were  false;  that  they  were  made,  or 
caused  to  be  made,  by  defendant;  and 
that  their  necessary  effect  was  to  de- 
ceive the  bank  examiner — it  may  be 
inferred  that  they  were  made  with 
such  intent.  Peters  v.  United  States, 
36   C.   C.   A.   105,   94   Fed.   127. 

Presumption  of  responsibility  for 
natural  consequences  of  act. — The  fol- 
lowing instruction,  in  a  trial  for  aiding 
a  national  bank  cashier  in  misapply- 
ing a  stock  certificate  held  by  the 
bank,  was  unobjectionable,  being  but 
a  broader  statement  of  the  principle 
that  every  man  is  presumed  to  know 
the  natural  and  probable  consequences 
of  his  own  acts:  "As  I  have  said  be- 
fore, the  question  of  intent  is  one 
that  is  hard  to  establish  directly,  be- 
cause grown  persons  do  not  always 
disclose  the  object  they  have  in  view 
in  any  acts  in  which  they  may  in- 
dulge; and  you  have  to  gather  the 
intent  from  the  character  of  the  act, 
the  circumstances  surrounding  it,  and 
from  conduct  of  a  like  character 
which    may    appear    as    tending   to    aid 
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essarily  negatived  by  proof  that  he  had  another  motive,  and  that  his  chief 
one,  in  making  it  appear  to  the  comptroller  that  the  excessive  loans  had  been 
reduced,  if  in  fact  he  knew  that  what  he  did  would  injure  and  defraud  the 
bank.**  In  a  prosecution  of  a  national  bairic  officer  for  making  alleged  false 
entries,  a  plea  of  not  guilty  places  on  the  government  the  burden  of  proving 
that  defendant,  within  the  district  and  within  three  years  prior  to  the  finding 
of  the  indictment,  knowingly  and  intentionally  made  one  or  more  false  en- 
tries in  the  books  of  the  bank  with  intent  to  deceive  or  defraud  any  agent 
of  the  government  charged  with  the  duty  of  supervising  the  transactions  of 
the  bank,  or  inspecting  its  books  or  accounts.*^ 

§  257  (2c)  Variance. — An  averment,  in  an  indictment  for  misappli- 
cation of  moneys,  funds,  and  credit  by  using  the  same  to  discount  an  un- 
secured note  that  such  note  was  made  and  drawn  by  a  person  designated 
by  his  full  first  and  surnames  is  supported  by  proof  that  it  was  made  by  such 
person,  although  it  is  not  shown  whether  it  was  signed  with  his  full  first 
name  or  by  his  initials. ^^    The  failure  of  the  indictment  to  state  the  names 


you  in  finding  and  discovering  it.  But 
in  connection  with  all  this,  unless  the 
testimony  satisfies  you  of  something 
else,  you  are  warranted  in  holding  a 
party  responsible  for  the  natural  and 
probable  and  legitimate  consequences 
of  his  act.  I  have  said  that  is  what 
is  presumed  in  every  case  a  man 
means."  Cook  v.  United  States,  87 
C.    C.  ^.    99,    159    Fed.    919. 

Presumption  in  absence  of  explana- 
tion.— In  the  prosecution  of  defend- 
ants, under  Rev.  St.,  §  5309  (U.  S. 
Comp.  St.  1901,  p.  3497),  charged  as 
officers  with  having  made  false  en- 
tries in  the  books  of  a  national  bank 
and  in  reports  to  the  comptroller  with 
intent  to  injure  and  defraud  the  bank 
and  deceive  its  officers  and  the  ex- 
aminer, it  was  not  error  to  charge 
the  jury  that,  if  they  found  that  such 
false  entries  were  made,  they  were 
authorized  to  presume  therefrom,  in 
the  absence  of  any  explanation,  that 
defendants  knew  them  to  be  false, 
and  that,  if  the  natural  and  probable 
consequence  of  such  entries  was  to 
defraud  or  deceive,  they  might  pre- 
sume, in  the  absence  of  explanation, 
that  such  was  defendant's  intention. 
Morse  v.  United  States,  98  C.  C.  A. 
331,    174    Fed.    539. 

Presumption  not  conclusive. — Proof 
(hat  entries  were  false  to  the  knowl- 
edge of  the  officer  making  or  direct- 
ing them,  that  they  were  in  the  usual 
course  to  be  carried  into  the  report 
to  the  comptroller,  and  were  of  a  cliar- 
acter  calculated  to  deceive  the  comp- 
troller or  his  agent  as  to  the  condition 
of  the  bank,  raised  a  presumption  that 


they  were  made  by  defendant  with  in- 
tent to  deceive  the  comptroller  or  his 
agent,  though  such  presumption  was 
not  conclusive.  United  Slates  v.  Yout- 
sey,  91  Fed.  864,  reversed  on  merits  in 
Youtsey  v.  United  States,  38  C.  C.  A. 
563,  97  Fed.  937. 

In  a  prosecution,  under  Rev.  St.,  § 
5309  [U.  S.  Comp.  St.  1901,  p.  3497], 
against  an  officer  or  clerk  of  a  national 
bank  for  embezzlement  or  the  makin.g 
of  false  entries,  with  intent  to  injure 
or  defraud  the  bank  or  to  deceive,  if 
the  acts  charged  are  proved  the  intent 
must  be  inferred  therefrom;  and,  while 
such  inference  or  presumption  is  not 
conclusive,  it  throws  the  burden  of 
proof  upon  the  defendant,  and  the  evi- 
dence upon  him  in  rebuttal  to  do  away 
with  that  presumption  of  guilty  intent 
must  be  sufficiently  strong  to  satisfy 
the  jury,  beyond  a  reasonable  doubl, 
that  there  was  no  such  guilty  intent  in 
the  transaction,  though,  if  the  use  of 
the  words  "beyond  a  reasonable  doubt" 
was  technically  erroneous,  such  use 
was  not  prejudicial  to  the  case,  when 
the  charge  is  viewed  as  a  whole  and  in 
connection  with  the  uncontradicted 
evidence  of  the  acts  which  constituted 
the  prima  facie  case.  United  States  v. 
German,  115  Fed.  987. 

84.  United  States  v.  Youtsey,  91  Fed. 
864,  reversed  on  merits  in  Youtsey  v. 
United  States,  38  C.  C.  A.  562,  97  Fed. 
937. 

85.  Burden  of  proof. — United  States 
r.  Wilson,   176  Fed.  806 

86.  Rieger  v.  United  States,  47  C.  C. 
A.  61,  107  Fed.  916. 
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of  persons  alleged  as  persons  to  the  grand  jury  unknown  does  not  constitute 
a  fatal  variance.*^ 

As  to  Amount. — A  charge  of  the  misapplication  of  a  certain  sum  of 
money  is  proved  by  evidence  of  the  crediting  of  a  larger  amount.^^  Where 
an  indictment  charged  that  a  bank  president  received  and  placed  to  the  credit 
of  a  company  a  bill  of  exchange  of  a  certain  number  of  pounds  sterling,  and 
the  check  offered  to  show  the  payment  of  such  money  was  for  dollars,  there 
was  no  variance,  where  the  sum  misapplied  was  credited  by  taking  the  bill 
of  exchange,  and  such  sum  was  paid  out  on  the  check.^^ 

As  to  Time.' — An  avennent  in  an  indictment  by  mistake  of  a  date  dif- 
ferent from  that  proved  does  not  amount  to  a  fatal  variance.®'- 

§  257  (3)  Evidence—!  257  (3a)  Admissibility— §  257  (3aa) 
As  to  Misapplication. — Letters  of  Directors. — A  letter  written  by  cer- 
tain of  the  directors  of  the  bank  to  the  comptroller  of  the  currency,  after 
the  misappropriation,  was  inadmissible  either  as  showing  the  state  of  mind 
of  the  directors  after  the  offense,  or  a  ratification  of  the  misappropriation. ®i 

Commercial  Eating  of  Defendant. — Evidence  of  the  commercial  rat- 
ing of  a  president  of  a  bank  at  the  time  of  an  alleged  conversion  by  him  of 
its  funds,  by  purchasing  for  the  bank,  without  authority,  and  having  placed 
to  his  credit,  worthless  bonds,  which  he  had  guarantied  is  irrelevant. ^^ 

Insolvency  of  Bank. — As  evidence  that  overdrafts  on  a  bank  by  its 
president  were  made  with  intent  to  abstract  or  misapply  its  funds  it  may  be 
shown  that  at  the  time  of  the  overdrafts  it  was  hopelessly  insolvent,  that  this 
was  due  to  its  assets  being  notes  of  wholly  irresponsible  persons,  and  that 

87.  Names  of  persons  alleged  to  be  may  be  convicted  on  that  count. 
unknown. — An  averment  in  the  indict-  United  States  v.  Fish,  34  Fed.  585. 
ment  that  the  misapplication  of  funds  89.  Coffin  v.  United  States,  156  U.  S. 
by  the  accused  was  for  the  benefit  of  432,  39  L._  Ed.  481,  15  _S.  Ct.  304. 
himself  "and  other  persons  to  the  90.  Variance  as  to  time. — The  indict- 
grand  jurors  aforesaid  unknown,"  did  ment  averred  that  the  note  was  dated 
not  entitle  the  defendant  to  have  the  on  the  8th  day  of  December,  1894,  and 
question  whether  the  grand  jury  did  in  was  due  and  payable  "on  the  11th  day 
fact  know, 'or  should  have  known,  the  of  April,  A.  D.  .1894."  The  proof  cor- 
names  of  such  other  persons,  submitted  responded  with  the  indictment  as  to 
to  the  jury  for  the  purpose  of  estab-  date,  but  showed  that  the  note  was  due 
lishing  a  variance,  since  the  failure  to  on  the  11th  day  of  April,  1895.  Held, 
state  such  names,  even  if  they  might  that  the  mistake  in  the  indictment  was 
have  been  stated,  could  not  have  been  one  so  obvious  that  it  could  not  have 
prejudicial  to  defendant.  Rieger  r.  misled  the  accused  to  his  prejudice. 
United  States,  47  C.  C.  A.  61,  107  Fed.  and  that  the  variance  was  not  fatal. 
916.  The  note  not  being  the  subject-matter 

88.  Variance  as  to  amount. — Where  of  the  offense,  and  the  averment  of  the 
a  count  in  an  indictment  charges  an  of-  date  of  its  maturity  one  which  was  im- 
ficer  of  a  national  bank  with  having  material  and  unnecessary  to  its  identi- 
misapplied  $25,000  of  the  money  of  the  fication,  the  allegation  as  to  the  day  of 
bank,  "by  causing  the  said  sum  of  maturity  might  be  rejected  as  surplus- 
$25,000  to  be  credited  to  G.  &  W.  on  age.  Rieger  v.  United  States,  47  C.  C. 
the   books   of   the   bank."   etc.,   and   the  A.  61,  107  Fed.  nifi. 

evidence    shows    a    credit    by    a    single  91.  Dickinson  v.  United  States,  86  C. 

entry  of  $105,000,  $25,000  of  which  the  C.  A.  625,  159  Fed.  801. 

jury  found  was   a  misapplication,   held  98.  Agnew  v.  United  States,  165  U.  S. 

not    a   material   vaiiance.    and    that   he  36,  41  U.  Ed.  624,  17  S.  Ct.  235. 
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these  notes  had  been  used  by  the  president  in  connivance  with  the  cashier, 
who  was  a  director,  and  another  director,  to  give  him  a  fictitious  credit.®* 

Purpose  of  Misapplications. — On  an  indictment  for  the  misapplication 
of  bank  funds  by  its  officer,  the  defendant  offered  to  show  that  certain  mis- 
applications were  made  for  the  purpose  of  trying  to  secure  the  bank  against 
losses  through  former  misapplications.  Such  evidence  is  irrelevant,  as  the 
defendant  could  not  condone  former  offenses  by  subsequent  efforts  to  make 
good  the  loss.®* 

Resignation  of  Other  Officer. — Upon  the  trial  of  a  national  bank  pres- 
ident for  misapplication  of  its  funds,  it  was  proper  to  ask  the  cashier  on 
cross-examination  why  he  resigned  as  cashier  shortly  after  the  commission 
of  the  misapplications  tharged.  Because  he  was  the  officer  next  in  rank  to 
the  president  and  had  testified  on  the  defendant's  behalf,  his  personal  action 
was  relevant  on  cross-examination  as  testing  his  testimony  in  chief.  If  the 
voluntary  resignation  had  no  connection  with  the  president's. conduct,  the 
answer  could  not  be  injurious,  and  besides  these  answers  were  practically 
immaterial.®^ 

Testimony  of  Cashier  of  Another  Bank. — On  a  charge  of  the  conver- 
sion of  the  bank's  bonds,  by  purchasing  for  the  bank,  without  authority,  and 
having  placed  to  the  defendant's  credit,  worthless  bonds,  which  he  had  guar- 
anteed, the  testimony  of  the  cashier  of  another  bank  as  to  whether,  at  the 
time  of  the  transaction,  he  considered  the  defendant's  guaranty  for  such  an 
amount  good,  is  inadmissible.®^ 

Aiding  and  Abetting.— On  the  prosecution  of  a  defendant,  charged  with 
aiding  and  abetting  the  cashier  of  a  national  bank  to  misapply  the  funds  of 
the  bank,  the  misapplication  of  such  funds  by  the  cashier  with  criminal 
intent  is  a  material  issue,  and  any  competent  evidence  relevant  to  such  issue 
is  admissible.®''  In  a  trial  for  aiding  a  national  bank  cashier  in  misapplying 
a  stock  certificate  held  by  the  bank  as  collateral  for  a  loan,  defendant  having 
used  the  certificate  as  collateral  on  a  note  he  discounted,  defended  on  the 
ground  defendant  did  not  know  of  the  bank's  interest  in  the  certificate  and 
was  innocent  of  any  purpose  to  aid  and  abet  in  abstracting  it,  the  prosecu- 
tion could  show  that  the  bank's  minute  book  disclosed  no  record  of  the 

93.  Insolvency  of  bank.— Breese  v.  fendant's  financial  rating  at  that  time, 
United  States,  4.5  C.  C.  A.  535,  106  Fed.  and  was  not  allowed  to  answer.  The 
680,  judgment  reversed  on  rehearing  ruling  was  correct,  as  the  ooint  of  in- 
in  48  C.  C.  A.  36,  108  Fed.  804,  on  an  quiry  was  defendant's  actual  financial 
other  point.  condition  or  what  he  knew  or  must  be 

94.  United  States  v.  Harper,  33  Fed.  held  to  have  known  or  actually  and 
^Tl-            .         _  with   reason   believed   that   it  was,   and 

95.  Resignation  of  other  officer. — On  his  commercial  rating  was  not  rele- 
the  trial  of  the  president  of  a  national  vant.  Agnew  v.  United  States,  165  U. 
bank  for  criminal  misapplication  of  its  S.  36,  41  L.  Ed.  624,  17  S.  Ct.  235. 
funds,  the  cashier  at  the  time  of  the  al-  96,  Agnew  v.  United  States,  165  U. 
leged  criminal  misapplication  having  S.  36,  41  L.  Ed.  624,  17  S.  Ct.  335. 
testified  fully,  on  behalf  of  the  defend-  97.  United  States  v.  Hillegrass,  176 
ant,    as    to   its    financial    condition    and  Fed.  444. 

standing,    was    asked    if   he    knew    de- 
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directors  sanctioning  the  use  of  the  certificate.*^ 

§  257  (Sab)  As  to  Abstraction. — In  a  prosecution  for  aiding  and 
abetting  the  officers  of  a  national  bank  to  willfully  abstract  the  funds  of  the 
bank  by  means  of  certain  overdrafts,  evidence  that  prior  to  the  making  of 
such  overdrafts  it  was  agreed  that  the  bank  should  furnish  funds  for  the 
operations  of  certain  corporations  in  which  the  accused  and  the  bank's  pres- 
ident and  cashier  were  officers,  and  that  from  time  to  time  notes  should  be 
given  by  such  corporations  to  take  up  the  overdrafts,  and  that  at  the  time  of 
the  advances  the  value  of  the  corporation's  property  was  about  ten  times 
the  amount  of  the  overdrafts  is  admissible  to  show  absence  of  criminal 
intent.99 

§  257  (Sac)  As  to  False  Entries. — Books,  Statements  and  Let- 
ters.— In  view  of  the  provisions  of  the  National  Banking  Act  requiring  the 
books  of  a  national  bank  to  be  truthfully  kept,  by  making  it  an  offense  to 
make  false  entries  therein,  proof  that  books  are  those  of  a  national  bank  in 
which  the  record  of  its  daily  business  was  kept  raises  a  presumption  that 
they  were  properly  kept,  which  renders  them  admissible  in  evidence  without 
further  proof,  when  offered  by  the  government  in  a  criminal  suit  against 
an  officer  of  the  bank  for  making  false  reports. ^  It  is  competent  to  show 
the  state  of  the  defendant's  account,  not  merely  at  the  very  day  the  false 
entry  was  made,  but  also  before  and  after  that  date,  for  the  purpose  of 
throwing  light  on  the  intent  with  which  it  was  made.^  On  the  trial  of  a 
defendant  charged  as  an  officer  or  agent  of  a  national  bank,  with  having 
made  false  entries  in  its  books  in  the  accounts  showing  the  indebtedness  to  it 
of  other  banks,  periodical  statements  taken  from  the  bank's  files  and  pur- 
porting to  have  been  rendered  to  it  by  such  other  banks,  and  which  are 
shown  to  have  been  under  the  defendant's  charge,  are  admissible  in  evidence. ^ 
The  fact  that  a  letter  written  by  the  comptroller  of  the  currency  to  the  pres- 
ident of  a  national  bank,  which  formed  a  part  of  the  official  correspondence 
of  the  bank,  was  taken  by  some  individual  from  a  box  marked  as  containing 
private  papers  of  the  president,  and  was  afterwards  given  to  the  officers  of 
the  United  States,  does  not  render  such  letter  inadmissible  in  evidence  on 
the  part  of  the  government  in  a  prosecution  of  the  president  for  a  violation 
of  the  national  banking  laws.* 

98.  Cook  V.  United  States,  87  C.  C.  ments  may  alsu  be  identified  by  em- 
A.  99,  159  Fed.  919.  ployees  of  such  other  banks  as  having 

99.  As  to  abstraction.— The  advances  been  made  under  their  direction  and 
were  more  than  $300,000  while  the  duly  sent  by  them,  and  their  correct- 
overdrafts  were  only  $30,873.24.  United  "ess  verified  by  reference  to  the  books 
States   V.    Steinman,    173    Fed.    913.  of   such   banks,   which   are   in   evidence 

1.  Books   of  bank  in  evidence.-Ba-       f"'^,   "f  ^     in     connection     with     such 

TT   -t   4    o<-.,j.=„    Qo   c     r     A     Q'j  books  for  convenience  ot  reference,  as 

Q?  Vh    .^                     '                               '  evidence  of  the  true  state  of  the  account 

•61  i'ea.  do.                                   ^   ^   ^^    „  between  the  two  banks.    GoU  v.  United 

2.  Alhs   V.   United   States,   155  U.    S.  States,  SO  C.  C.  A.  643,  151  Fed.  413. 
117,  39  L.  Ed.  91,  15  S.  Ct.  36.  4.   g^con  v.   United   States,   38   C.   C. 

3.  Periodical  statements.— The  state-  A.  37,  97  Fed.  35. 
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Evidence  of  Banking  Custom. — Evidence  to  the  effect  that  when  a  bank 
rediscounts  notes  it  indorses  them,  and  that  a  bank  held  certain  notes  which 
it  rediscounted,  is  sufficient  to  establish  the  fact,  when  such  notes  have  be- 
come lost  or  destroyed,  that  they  were  indorsed  by  the  bank,  and  to  render 
admissible  testimony  of  false  entries  in  the  books  of  the  bank  respecting 
such  notes,  made  by  direction  of  a  defendant  charged  with  having,  as  cash- 
ier, caused  such  entries  to  be  made  for  the  purpose  of  concealing  the  liability 
of  the  bank  on  account  of  such  indorsement. ^ 

Testimony  of  Bookkeeper. — Where  a  bookkeeper  testifies  to  making 
false  entries  by  the  defendant's  direction,  the  defendant  is  not  prejudiced 
by  the  refusal  of  the  court  to  permit  such  witness  to  testify  on  cross-exam- 
ination whether  he  did  not  put  into  a  report  prepared  by  him  in  September, 
in  the  absence  of  the  defendant  from  the  state,  a  false  entry  made  in  De- 
cember, and  charged  in  a  count  on  which  the  defendant  was  acquitted.^ 

Testimony  of  Witness  Who  Has  Examined  Books. — A  witness  may, 
from  an  examination  of  the  bank's  book,  testify  to  the  condition  of  the 
defendant's  account.''  The  testimony  of  a  bank  examiner  who  is  a  skilled 
accountant  is  admissible  to  show  false  entries,  but  it  must  consist  of  knowl- 
edge derived  from  his  investigation  of  the  books,  and  not  of  conclusions 
based  partly  upon  statements  of  officers  and  clerks  of  the  bank.^ 

Exclusion  of  Evidence  Wrongfully  Admitted. — The  error,  if  any,  in 
admitting  evidence  of  the  defendant's  making  a  false  report  of  the  bank's 
condition  to  the  comptroller  of  the  currency,  covering  the  time  of  the  false 
entries,  is  cured  by  an  instruction  to  disregard  such  evidence,  except  the 
fact  that  the  comptroller  had  called  for  such  report,  and  that  it  had  been 
prepared  and  transmitted.^ 

§  257  (Sad)  As  to  Unlawfully  Certifying  Check.— Upon  the  trial 
of  a  national  bank  officer  for  official  misconduct,  evidence  as  to  his  reputa- 
tion for  honesty  and  integrity  should  be  limited  to  such  reputation  down  to 
the  time  of  the  failure  of  the  bank.io 

§  257  (3b)  Weight  and  Sufficiency. — Where  a  certificate  of  the 
comptroller  of  the  currency  recited  that  a  certain  bank  had  complied  with 

5.  Dorsey  v.  United  States,  41  C.  C.  defendant's  private  account  during  sucli 
A.  652,  101  Fed.  746.  time,  though  he  was  convicted  only  on 

6.  Allis  V.  United  States,  155  U.  S.  one  count,  which  charged  the  making 
117,  39  L.  Ed.  91.  15  S.  Ct.  36.  of  the   entry  in   February,   1892.     Allis 

7.  Testimony  of  witness  who  has  ex-  v.  United  States,  155  U.  S.  117,  39  L. 
amined  books. — On  trial  of  a  national  Ed.  91,  15  S.  Ct.  36. 

bank  pre.=ideiit   on   an   indictment   con-  g.  United  States  i:  Allen,  47  Fed.  696. 

tammg     twenty-five     counts,     chargmg  „     tt   ■..   j     o..  .               r^  \             ™    \t 

false  Entries  in  the  books  of  the  bank,  .,^-    ^Til  l'^*"/^"    ^°''°™'    ^    ^• 

running   from    February   to   December,  -^^^^-  ''^■^'  ^'^  ^^^-   '"' 

1892,  with  intent  to  injure,  defraud,  or  10-  As  to  unlawfully  certifying  check, 

deceive,    in    violation    of    Rev.    St.,    §  — Spurr  v.  United   States,  31   C.   C.  A. 

5209,  it  was  not  error  to  permit  a  wit-  202,  87  Fed.  701,  reveised  m  i74  U.  S. 

ness,  from  an  examination  of  the  bank's  ''S'^-   43   L.   Ed.   1150,   19   S.   Ct.   812,  on 

books,    to   testify   to   the    condition   of  another  pomt. 
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all  the  provisions  of  the  act  of  Congress  authorizing  an  extension  of  the 
corporate  existence  of  such  banks,  and  declared  that  the  bank  was  authorized 
to  have  succession  until  a  certain  such  certificate  is  conclusive  evidence,  in 
a  prosecution  of  the  president  of  the  bank  for  violating  the  National  Bank 
Act,  of  a  compliance  by  the  bank  with  all  necessary  conditions  precedent  to 
the  extension  of  its  charter.!^ 

As  to  Misapplication. — Evidence  that  the  cashier  of  a  national  bank 
overdrew  his  account,  by  means  of  checks  which  were  not  charged  to  his 
account,  but  carried  in  the  drawer  as  cash  and  afterwards  taken  up  by  his 
note,  all  without  the  knowledge  or  consent  of  the  board,  is  sufficient  to  war- 
rant his  conviction  by  a  jury  of  misapplication  of  the  bank's  funds. ^^  In  a 
prosecution  of-national  bank  officers  and  alleged  aiders  and  abettors  for  mis- 
applying the  bank's  funds,  evidence  of  the  taking  of  a  mortgage  to  secure  an 
indebtedness  represented  by  overdrafts  and  the  making  of  an  additional 
loan  secured  by  deposit  of  other  collateral,  the  effect  of  which  was  to  give 
the  bank  better  security  than  before,  is  insufficient  to  sustain  a  conviction. ^^ 

Abstraction. — The  conviction  of  a  defendant  charged  with  having,  as  a 
director  and  agent  of  a  national  bank,  unlawfully  abstracted  money  of  the 
bank,  is  sufficiently  supported  by  evidence  which  warranted  a  finding  that 
defendant  procured  the  making  of  two  notes,  by  an  employee  who  was 
wholly  irresponsible,  without  consideration,  and,  having  access  to  the  funds 
and  books  of  the  bank,  appropriated  that  sum  of  the  bank's  money  to  his  own 
use,  leaving  the  notes  in  exchange  therefor,  i* 

False  Entries. — Where  false  entries  were  made  by  the  officers  of  a 
national  bank  to  overcome  complaints  by  the  comptroller  in  order  that  the 
bank  examiners  and  the  comptroller  might  be  deceived  and  misled  thereby, 
proof  of  such  false  entries  is  sufficient  to  sustain  a  finding  that  they  were 
made  with  intent  to  injure  and  defraud  the  bank,  and  this  though  they  repre- 
sented the  condition  of  the  bank  to  be  more  favorable  than  it  was.^^  Where 
the  indictment  charges  the  defendant  with  intent  to  defraud  the  bank  by 
making  false  entries  by  several  different  acts,  it  is  sufficient  to  prove  such 
intent  as  to  any  one  act.^* 

11.  Clement  v.  United  States,  79  C.  C.  either  of  such  charges  was  sufficient 
A.  343,  149  Fed.  305.  after   verdict    to    sustain    a   conviction, 

12.  Brock  V.  United  States,  79  C.  C.  even  though  the  other  was  not  proved. 
A.  121,  149  Fed.  173.  Richardson  v.  United  States,  181  Fed.  1. 

13.  Prettyman  v.  United  States,  103  Under  an  indictment  based  upon  Rev. 
C.  C.  A.  384,  180  Fed.  30.  St.,    §    5309,    charging    an    officer    of    a 

14.  Dorsey  v.  United  States,  41  C.  C.  national  bank  with  having  made  false 
A.  652,  101  Fed.  746.  entries  in  its  books  with  the  intent  to 

15.  Richardson  v.  United'  States,  181  deceive  the  officers  and  directors  of  the 
Fed.  3.  bank  and  any  agent  appointed  by  the 

16.  Proof  of  one  of  several  acts. —  comptroller  to  examine  the  affairs  of 
Where  a  national  bank  cashier  was  in-  the  bank,  and  to  injure  and  defraud 
dieted  for  making  false  entries,  and  the  association,  it  is  sufficient  to  prove 
also  for  indirectly  participating  in  the  the  wrongful  intent  in  either  particular 
making  thereof,  in  that  he  caused  and  charged.  McKnight  v.  United  States, 
procured   them    to   be    made,    proof    of  38  C.  C.  A.  115,  97  Fed.  208. 
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§  257   (4)   Trial— §  257   (4a)  Jurisdiction.— Of  Federal  Courts, 

— The  United  States  circuit  courts  have  exclusive  jurisdiction  of  the  prosecu- 
tion of  officers  of  national  banks  for  the  commission  of  acts,  made  criminal 
by  the  National  Bank  Act,  but  which  are  not  offenses  at  common  law.'^ 
Where  the  alleged  criminal  acts  of  a  bank  president  in  defrauding  his  bank 
were  begun  in  one  state,  but  were  completed  in  another,  it  was  therefore 
within  the  jurisdiction  of  the  court  for  the  latter  state  to  have  cognizance  of 
the  prosecution. 1^ 

Of  State  Courts — ^To  Punish  for  Embezzlement. — A  state  court  has  no 
jurisdiction  to  try  the  cashier  of  a  national  bank  for  embezzling  the  bank's 
funds,  where  the  state  statutes  do  not  apply  to  national  banks;  the  offense 
not  being  indictable  at  common  law.^^ 

To  Punish  for  Forgery. — Although  an  act  constituting  forgery  under  "a 
state  law  is  committed  in  violation  of  the  National  Bank  Act  and  solely  for 
that  purpose,  the  jurisdiction  of  the  state  courts  to  try  indictments  for  for- 
gery is  not  ousted  by  the  fact  that  federal  courts  are  given  exclusive  juris- 
diction of  offenses  against  the  United  States.^" 


17.  Jurisdiction   of   federal   courts. — 

United  States  v.  Buskey,  38  Fed.  99; 
Commonwealth  v.  Ketner,  92  Pa.  373, 
1  Browne,  Nat.  Bank  Cas.  404,  1  Ky.  L- 
Rep.  213,  37  Leg.  Int.  339,  37  Am.  Rep. 
U92. 

Exclusive  jurisdiction. — The  offense 
of  making  false  entries  in  the  books  of 
a  national  bank,  for  which  an  officer 
of  the  bank  is  liable  to  punishment  un- 
der Rev.  St.,  §  5209,  is  exclusively  cog- 
nizable by  the  federal  courts.  In  re 
Eno,  54  Fed.  669. 

The  United  States  circuit  court  has 
exclusive  jurisdiction  of  the  prosecu- 
tion of  an  officer  of  a  national  bank  for 
embezzling  the  funds  of  such  bank,  un- 
der Rev.  St.,  §  5209,  declaring  that  an 
officer  of  a  national  bank  who  em- 
bezzles its  funds  shall  be  punished  by 
imprisonment,  and  under  the  itidiciary 
act  declaring  that  the  jurisdiction  of 
the  circuit  court  of  the  United  States 
shall  be  exclusive  in  the  trial  of  all 
crimes  or  offenses  against  the  laws  of 
the  United  States,  except  where  it  is 
otherwise  provided.  United  States  v. 
Buskey,  38  Fed.  99. 

18.  Offense  begun  in  one  state  and 
completed  in  another. — Putnam  v. 
United  States,  162  U.  S.  687,  40  L.  Ed. 
1118,  16  S.  Ct.  923. 

In  view  of  the  fact  that  the  power  to 
draw  the  checks  which  constituted  the 
alleged  misappropriation,  did  not  in- 
here in  the  functions  of  the  president, 
and  in  consequence  of  the  absence  of 
proof  as  to  a  course  of  business  imply- 
ing the  power,  as  also  in  consideration 
of   the    fact   that    the    January   checks 


were  not  drawn  at  the  banking  estab- 
lishment, but  in  another  city,  the  proof 
was  adequate  to  justify  the  court  in 
refusing  to  take  the  case  from  the  jury, 
and  in  leaving  it  to  them  to  determine 
whether  there  was  such  informality  in 
the  checks  as  made  a  subsequent  rati- 
fication, obtained  in  the  state  where 
the  prosecution  was  instituted  by  the 
fraudulent  representation  of  the  defend- 
ant, one  of  the  efficient  causes  for  the 
absorption  of  the  credit  resulting  from 
the  debit  of  the  checks,  so  as  to  defer 
the  completion  of  the  offense  to  the 
time  of  such  ratification  and  give  the 
courts  of  the  state  where  it  was  made 
jurisdiction.  Putnam  v.  United  States, 
162  U.  S.  687,  40  L.  Ed.  1118,  16  S.  Ct. 
923. 

19.  Jurisdiction  of  state  courts. — 
United  States  v.  Buskey,  38  Fed.  99; 
Commonwealth  v.  Ketner,  92  Pa.  372, 
1  Browne  Nat.  Bank  Cas.  404,  1  Ky.  L. 
Rep.  213,  37  Leg.  Int.  339,  37  Am.  Rep. 
692. 

20  To  punish  for  forgery. — Though 
an  act  constituting  forgery  under  Code 
N.  C.  1883,  §  1029,  was  committed 
solely  for  the  purpose  of  deceiving  the 
examiner  appointed  under  the  United 
States  national  banking  laws,  and 
therefore  violates  Rev.  St.,  §  5209, 
the  jurisdiction  of  the  state  courts  to 
try  the  indictment  for  the  forgery  is 
not  ousted  by  the  fact  that  by  §  711, 
the  federal  courts  are  given  exclusive 
jurisdiction  of  offenses  against  the 
United  States.  Cross  v.  State.  132  U. 
S.  131,  33  L.  Ed.  287,  10  S.  Ct.  47. 

Forgery  of  a  note   by  the  president 
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To  Punish  for  Receiving  Deposit  after  Insolvency. — A  state  court 
has  jurisdiction  of  an  indictment  against  an  officer  of  a-  national  bank  for 
receiving  a  deposit  when  the  bank  is  insolvent,  this  not  being  made  an  of- 
fense by  the  laws  of  the  United  States. ^^ 

To  Punish  Accessory. — Since  the  passage  of  the  National  Bank  Act, 
making  the  embezzlement  of  funds  of  a  national  bank  by  one  of  its  officers 
a  misdemeanor  indictable  in  the  federal  courts,  an  accessory  to  an  embezzle- 
ment by  an  officer  of  a  national  bank  can  not  be  prosecuted  for  a  felony  in 
the  state  courts,  though  he  is  not  indictable  in  the  federal  courts. ^^ 

§  257  (4b)  Instructions. — A  charge  as  to  an  offense  against  the 
National  Bank  Act  must  be  applicable  to  the  evidence. ^3  Where  an  indict- 
ment contained  a  number  of  counts  charging  the  defendant,  as  an  officer  of 
a  national  bank,  with  having  caused  false  entries  to  be  made  in  the  books, 
a  general  instruction  that  there  was  not  sufficient  evidence  to  show  that  such 
entries  were  made  by  defendant,  and  directing  a  verdict  of  acquittal  on  such 
counts,  was  properly  refused,  where  there  was  evidence  sufficient  to  go  to 
the  jury  upon  any  one  of  the  counts.^* 

Testimony  of  Defendant. — Where  the  defendant  testifies  that  certain 
overdrafts  were  by  agreement  treated  as  loans  it  is  proper  to  charge  per- 
mitting the  jury  to  consider  the  testimony  of  the  defendant  on  the  question 


and  cashier  of  a  bank,  with  intent  to 
deceive  the  United  States  bank  exam- 
iner, by  entering  it  upon  the  books  of 
the  bank  as  assets,  is  within  the  juris- 
diction of  the  state  court,  although  the 
federal  court  has  exclusive  jurisdiction 
to  determine  the  falsity  of  the  entries 
and  punish  the  makers.  State  v.  White, 
301  N.  C.  770,  7  S.  E.  715,  9  Am.  St. 
Rep.  53,  affirmed  in  132  U.  S.  131,  33  L. 
Ed.  287,  10  S.  Ct.  47. 

Where  act  constitutes  forgery  under 
state  law. — It  is  no  objection  to  the 
jurisdiction  of  the  state  courts  that  the 
same  act  constitutes  forgery  under  the 
state  law,  as  well  as  a  violation  of  the 
national  banking  law,  and  that  the  of- 
fender is  subject  to  punishment  for 
both  crimes.  Cross  v.  State,  132  U.  S. 
131,  33  L.  Ed.  387,  10  S.  Ct.  47. 

Upon  trial  of  defendant  for  forgery 
it  appeared  that  a  draft  was  drawn  by 
one  national  bank  upon  another,  that 
defendant  was  a  bookkeeper  in  the 
bank,  and  without  authority  filled  a 
draft  signed  in  blank  by  the  assistant 
cashier,  issued  it,  and  fraudulently 
changed  his  book  entries  to  cover  the 
crime.  Held,  that  the  punishment  of 
the  crime  was  within  the  jurisdiction 
of  the  state  courts,  notwitlistanding 
the  provision  of  Rev.  St.,  §  5209,  that 
every  president,  clerk,  or  agent  of  any 
national    bank   who,    without   authority 


from  the  directors,  diaws  any  order  or 
bill  of  exchange,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  Act  of 
congress  March  3,  1875,  which  provides 
that  the  circuit  courts  of  the  United 
States  shall  have  exclusive  cognizance 
of  all  causes  and  offenses  cognizable 
under  the  authority  of  the  United 
States,  except  as  otherwise  provided 
by  law.  Hoke  v.  People,  123  111.  511, 
13  N.  E.  833. 

To  punish  for  making  false  nntries. 
— A  teller  of  a  national  bank  may  be 
convicted  in  a  state  court  upon  an  in- 
dictment charging  him  with  fraudu- 
lently making  false  entries,  reports,  and 
statements  with  intent  to  injure  and 
defraud  the  bank.  The  offense  thus 
charged  was  forgery  at  common  law. 
Commonwealth  v.  Luberg,  94  Pa.  85,  1 
Browne  Nat.  Bank  Cas.  408,  37  Leg. 
Int.  399.  1  Ky.  L.  Rep. '300. 

21.  Receiving  deposit  after  insol- 
vency.— State  V.  Bardwell,  73  Miss. 
535,  18  So.  377.  But  see  Easton  v. 
Iowa,  188  U.  S.  220,  47  L.  Ed.  452,  33 
S.  Ct.  288,  in  which  such  a  statute  of 
a  state   was   declared   unconstitutional. 

22.  Commonwealth  v.  Felton,  101 
Mass.  204. 

23.  Instructions.-^May  v.  United 
States,  157  Fed.  1 

24.  Dorsey  v.  United  States,  41  C. 
C.  A.  652,  101  Fed.  746. 
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of  intent.^5  It  is  not  reversible  error  to  refuse  to  charge  that,  if  defendant 
used  the  proceeds  of  a  check  belonging  to  the  bank,  and  which  he  had  caused 
to  be  placed  to  his  credit,  in  the  payment  of  a  debt  of  the  bank,  the  jury 
must  find  that  he  did  not  fraudulently  embezzle  the  amount,  especially  where 
defendant's  explanation  of  the  transaction  is  unsatisfactory. ^^ 

Request  for  Charge. — The  court  does  not  err  in  refusing  a  requested 
charge  where  it  gives  another  substantially  the  same.^''' 

Charge  as  to  Provisions  of  National  Bank  Act. — In  a  prosecution  of 
a  bank  officer  for  certifying  checks  drawn  on  the  bank  by  a  person  who  did 
not  have  a  sufficient  deposit  at  the  time  to  meet  such  checks,  the  court  read 
to  the  jury  the  provision  of  Revised  Statutes,  §  5208,  but,  although  requested 
by  the  defendant's  counsel,  did  not  read  the  provisions  of  the  Act  of  July  12, 
1882,  under  which  the  prosecution  was  brought,  and  which  makes  the  crim- 
inal offense  consist  in  the  willful  violation  of  Revised  Statutes,  §  5208. ^^ 


25.  Testimony  of  defendant. — When 
an  officer  of  a  national  bank,  indicted 
under  Rev.  St.,  §  5209,  for  making  false 
entries,  in  a  report  of  the  condition  of 
such  bank,  in  respect  to  amounts  of 
overdrafts  and  of  loans  and  discounts, 
has  testified  that  certain  overdrafts,  in 
respect  to  which  the  depositors  had 
consulted  the  bank  officers,  and  ob- 
tained permission  to  overdraw,  were 
treated  by  the  officers  and  directors  of 
the  bank  as  temporary  loans,  and  were 
reported  by  him  among  loans,  and  not 
among  overdrafts,  in  the  belief  that 
they  might  properly  be  so  reported,  it 
is  error  to  charge  the  jury  that  the  de- 
fendant was  required  by  law  to  place 
vmder  the  heading  "Overdrafts,''  in  the 
report,  all  sums  drawn  out  by  deposit- 
ors in  excess  of  their  deposits,  and 
that  the  transfer  of  any  such  sums  to 
the  heading  "Loans  and  Discounts'' 
ivas  the  making  of  a  false  entry;  since 
such  charge  takes  from  the  jury  the 
right  to  consider,  upon  the  question 
of  intent,  the  explanation  given  by  the 
defendant,  while,  if  they  believed  such 
explsiiation,  and  that  the  defendant 
acted  in  good  faith,  the  entries  were 
not  false,  within  the  meaning  of  the 
statute.  Mr.  Justice  Harlan  dissent- 
ing. Graves  v.  United  States,  165  U. 
S.   323,  41   L.  Ed.  732,   17  S.   Ct.  393. 

26.  Ag-new  v.  United  States,  165  U. 
S.  36,  41  L.  Ed.  624,  17  S.  Ct.  235. 

27.  Request  for  charge. — Upon  an 
issue  as  to  whether  a  defendant  was 
guilty,  under  the  statute,  of  having 
made  false  statements  as  to  overdrafts 
in  a  report  to  the  comptroller  made 
by  him  as  an  officer  of  a  national  bank, 
where  the  defendant  claimed  that  a 
part  of  such  overdrafts  bore  interest, 
and    were    reported    by   him,    in    good 


faith,  under  the  head  of  "Loans  and 
Discounts,''  it  was  not  reversible  er- 
ror to  refuse  a  special  instruction  re- 
quested, stating  that  the  defendant 
could  not  be  found  guilty  on  such 
charge  if  the  jury  found  that  the  entries 
in  the  reports  were  made  by  him  in 
good  faith,  and  with  the  honest  belief 
that  they  were  correctly  made,  when 
in  its  general  charge,  not  excepted  to, 
the  court  stated  that  the  defendant 
could  not  be  convicted  on  such  charge 
unless  the  entries  were  "knowingly 
and  intentionally  false  when  made," 
and  were  made  with  intent  to  defraud 
or  deceive,  and  that  if  the  jury  found 
that  the  defendant  "honestly  believed, 
and  had  good  reason  to  believe,"  that 
the  entries  were  correct,  he  would  not 
be  guilty.  Such  charge,  taken  together, 
was  substantially  that  requested,  and 
the  difference  in  the  language  so 
slight  that  it  can  not  be  supposed  to 
have  been  regarded  by  the  jury.  Dor- 
sey  V.  United  States,  41  C.  C.  A.  652, 
101  Fed.  746. 

Instructions  given  and  refused  on 
the  trial  of  a  defendant  charged  as  an 
officer  of  a  national  bank,  under  Rev. 
St.,  §  5209  [U.  S.  Comp.  St.  1901,  p. 
3497],  with  misappropriation  of  its 
funds  and  with  making  false  entries  in 
its  books  considered,  and  the  charge 
as  given  held  correct  and  to  cover 
fairly  such  of  the  requested  instruc- 
tions refused  as  were  proper  and  ap- 
plicable to  *J*e  evidence.  Goll  v.  United 
States,  80  C.  C.  A.  642,  151  Fed.  412. 

28.  Charging  provision  of  National 
Bank  Act. — In  a  prosecution  of  the 
president  of  a  national  bank  for  certi- 
fying checks  drawn  on  the  bank  by  a 
firm  which  did  not  have  a  sufficient 
deposit  at  the  time  to  meet  such  checks, 
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Charge  as  to  State  Law. — On  a  trial  for  willful  misapplication  of  the 
funds  of  a  national  bank,  where  it  appeared  that  one  of  the  defendants  had 
drawn  checks  in  excess  of  his  deposits,  which  were  paid,  it  is  reversible  error 
for  the  court  to  call  the  jury's  attention  to  a  state  statute  making  it  a  mis- 
demeanor to  draw  a  check  on  a  bank,  where  there  are  no  funds  to  meet  it.^^ 

Charge  as  to  Intent. — In  a  prosecution  for  embezzlement  it  is  error  for 
the  court  to  refuse  to  charge  that  the  jury  could  not  convict  unless  the  acts 
of  embezzlement  were  committed  with  intent  to  defraud  the  bank,  although 
the  court  defined  the  offense  as  the  fraudulent  appropriation  by  the  defend- 
ant of  the  funds  of  the  bank  to  his  own  use.^o  It  is  error  to  refuse  to  charge 
as  to  the  insolvency  of  the  persons  to  whom  the  defendant  is  alleged  to  have 
loaned  and  thereby  misapplied  the  funds  of  the  bank,  where  the  question  of 
insolvency  bears  no  intent.^^  Evidence  that  the  defendant  gave  his  written 
guaranty  for  funds  misapplied,  which,  by  reason  of  his  insolvency,  was 
worthless,  is  not  sufficient  to  require  a  charge  that  there  was  no  intent  to 
defraud  the  bank.^^ 


the  defense  was  that  delendant  acted 
in  good  faith,  and  in  reliance  on  the 
statements  of  the  cashier  and  book- 
keeper that  the  drawers  had  a  sufficient 
deposit.  After  several  hours  delibera- 
tion the  jury  returned  into  court,  and 
asked  for  "the  law  as  to  the  certitica- 
tion  of  checks  when  no  money  ap- 
peared to  the  credit  of  the  drawer." 
The  court  read  to  them  the  provision 
of  Rev.  St.,  §  5308,  which  makes  it  un- 
lawful to  certify  checks  under  such 
circumstances,  but,  although  requested 
by  defendant's  counsel,  did  not  read 
the  provisions  of  the  Act  of  July  13, 
1882  (23  Stat.  162,  c.  290),  under  which 
the  prosecution  was  brought,  and  which 
makes  the  criminal  offense  consist  in 
"willfully"  violating  Rev.  St.,  §  5208. 
Held,  that  such  action  of  the  court  was 
error,  as  lending  to  mislead  the  jury, 
and  was  not  cured  by  a  statement  that 
what  the  court  then  said  was  to  be 
taken  in  connection  with  the  previous 
charge,  which  charge  correctly  stated 
1he  necessity  of  finding  that  defend- 
ant acted  willfully,  with  knowledge  of 
the  facts,  or  that  he  purposely  re- 
frained from  inquiry,  to  warrant  a  con- 
viction. Judgment  31  C.  C.  A.  202,  87 
Fed.  701,  reversed.  Spurr  v.  United 
States,  174  U.  S.  728,  43  L.  Ed.  1150,  19 
S.   Ct.   813. 

29.  Dow  V.  United  States,  27  C.  C.  A. 
140,  82   Ked.  904. 

30.  Charge  as  to  intent. — ^ Where  the 
court,  in  a  prosecution  under  Rev.  St.. 
§  5309  [U.  S.  Comp.  St.  1901,  p.  3497], 
for  emtiezzlement  by  an  officer  of  a 
national  bank,  refused  to  charge,  as  re- 
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quested,  that  the  defendant  could  not 
be  convicted  unless  the  jury  found  that 
the  acts  of  embezzlement  were  com- 
mitted with  intent  to  injure  or  defraud 
the  bank,  as  charged  in  the  indictment, 
but  charged  that  the  averment  of  such 
intent  was  surplusage,  such  action  was 
reversible  error,  notwithstanding  it  de- 
fined embezzlement  in  the  charge  as 
the  fraudulent  appropriation  by  de- 
fendant of  the  funds  of  the  bank  to  his 
own  use.  McKnight  v.  United  States, 
49  C.  C.  A.  594,  111  Fed.  735. 

31.  Under  an  indictment  charging  an 
officer  of  a  national  bank  with  em- 
bezzlement of  its  funds  by  causing 
money  of  the  bank  to  be  paid  to  per- 
sons known  by  him  to  be  insolvent, 
for  the  purpose  of  bribery,  and  with 
intent  to  defraud  the  bank — such  pay- 
ment being  made  under  the  guise  of 
a  loan,  for  which  such  persons  executed 
their  note  to  the  bank — the  insolvency 
of  such  persons  is  an  important  con- 
sideration, going  to  the  question  of  in- 
tent; and  an  instruction  wliich,  in  ef- 
fect, tells  the  jury  that  the  question  of 
their  insolvency;-  may  be  ignored,  is 
misleading.  McKnight  v.  United  States, 
54  C.   C.  A.   3:<S,   lis"  Fed.   972. 

32.  The  evidence  showed  that  de- 
fendant, president  of  a  national  bank, 
without  authority  of  the  directors,  pur- 
chased $30,000  bonds,  of  little  value, 
at  a  great  discount,  and  had  them 
placed  in  the  assets  of  the  bank  and  to 
his  credit  at  face  value,  giving  his  writ- 
ten .guaranty  for  the  principal  and  in- 
terest, which,  by  reason  of  his  financial 
condition,  was  almost  worthless.    Held. 
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Charge  as  to  Burden  of  Proof  and  Presumptions. — In  a  prosecution 
against  a  national  bank  president  for  unlawfully  certifying  checks,  it  is 
not  error  to  instruct  the  jury  that  the  presumption  is  that  he  had  knowledge 
of  the  condition  of  the  account  upon  which  the  checks  were  drawn,  where 
the  same  instruction  cautions  them  that  such  presumption  may  be  rebutted 
by  evidence  that  the  defendant  did  not  in  fact  have  such  knowledge.^^  A 
charge  to  the  effect  that,  if  the  defendant,  a  bank  president,  purchased  bonds 
which  were  worthless,  or  of  but  little  value,  placed  them  among  the  assets 
of  the  bank  at  a  greatly  exaggerated  value,  and  had  such  exaggerated  value 
placed  to  his  own  credit,  these  facts  create  a  presumption  of  an  intent  to 
defraud  the  bank,  which  throws  the  burden'of  proof  upon  the  defendant, 
and  that  evidence  to  overcome  the  presumption  must  be  sufHciently  strong 
to  satisfy  you  beyond  a  reasonable  doubt  that  there  was  no  such  guilty  in- 
tent, is  not  error,  where  the  character  of  such  evidence  and  the  nature  of  a 
reasonable  doubt  are  sufficiently  explained  in  other  portions  of  the  charge.^* 
A  charge  that  a  false  entry  on  the  books  of  a  national  bank  alone  gives  rise 
to  the  presumption  that  it  was  made  with  criminal  intent  and  knowledge  of 
its  falsity  is  cured  by  a  statement  elsewhere  in  the  charge  that  a  false  entry 
must  be  known  to  be  false  and  designed  to  deceive.^^ 

Charge  as  to  Aiding  and  Abetting. — In  a  prosecution  for  aiding  and 
abetting  the  willful  misapplication  of  the  funds  of  a  national  bank  by  its 
officers  by  overdrafts,  an  instruction  that  an  arrangement  by  which  the 
cashier  and  president  of  a  banking  institution  allow  its  funds  to  be  taken 
out  is  not  a  justification,  since  the  funds  of  a  national  banking  institution 
can  only  be  taken  out  by  the  action  of  its  board  of  directors,  and  that  if  the 
paying  of  the  checks  constituting  the  overdrafts,  or  any  of  them,  either  the 
money  of  the  bank  was  removed  from  its  resources,  or  its  capital  reduced, 
or  its  charter  endangered,  any  one  of  such  things  would  be  sufficient  to 
warrant  the  jury  in  finding  a  misapplication  with  intent  to  injure  the  bank, 
is  erroneous. ^^ 

Cure  of  a  Defective  Charge.— On  a  prosecution  of  a  bank  officer  foi 
making  a  false  entry  in  a  report  to  deceive  the  other  bank  officers  and  the 
comptroller,  an  erroneous  instruction  that,  if  accused  made  the  report  for 
the  purpose  of  deceiving  the  other  bank  officers  and  the  comptroller,  he 
should  be  convicted,  was  cured  by  another  stating  that  conviction  could 
not  be  had  unless  the  evidence  showed  that  accused  committed  the  act 
under  the  conditions  and  at  the  time  and  place  alleged  in  the  indictment, 

that    it    was    not    error    to    refuse    to  Ct.   812,   because   of  the   refusal  of  an- 

charge    that,    from    the    guaranty,    the  other  charge. 

jury  might  find  that  there  was  no  in-  34.  Agnew  '.■.  United  States,  165  U.  S. 

tent   to    defraud   the    bank.     Agnew   '^.  gg,  41  L.  Ed.  624,  17  S.  Ct.  SB.-;. 

United  States,  165  U.   S.  36,  41  L.   Ed.  U      tt   v  j   c,   *            -o  .          =,  n^^ 

624   17  S    Ct   235  ^  •     United  States  v.  Peters,  87  Fed. 

33.  Charge  as  to  burden  of  proof  and  ^^*' 

presumptions.— Spurr  v.  United  States,  36.     United   States   v.   Steinman,   172 

31   C.   C.  A.  202,  87  Fed.   701,  reversed  Fed.  913. 

in  174  U.   S.  728,   43  L.   Ed.   1150,   19   S.  . 
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setting  them  forth.^'^  A  charge  as  to  intent  to  injure  the  bank  or  to  deceive 
an  examining  agent  is  not  misleading  where  the  jury  is  subsequently,  charged 
specifically  as  to  intent.^* 

§  257  (4c)  Questions  of  Law  and  Pact. — The  question  of  the  ex- 
istence of  a  criminal  intfent  in  a  prosecution  of  a  bank  officer  is  for  the  jury.^® 
It  is  for  the  jury  to  say  whether  a  false  entry  was  made  by  another  under 
the  direction  of  the  defendant.*"  The  sufficiency  of  the  defense  to  a  prosecu- 
tion for  making  a  false  report  as  to  overdrafts  that  the  overdrafts  drew 
interest  and  that  the  defendant  in  good  faith  believed  they  should  not  be 
reported  as  overdrafts  is  for  the  jury.*^ 

§   258.  Banking    Powers. — The    United    States    statutes    relative    to 


37.  Cure  of  defective  charge. — Har- 
per V.  United  States,  7  Ind.  T.  437,  104 
W.  673. 

38.  In  a  prosecution  ot  an  officer  of 
a  national  bank  under  Rev.  St.,  §  53C9 
(U.  S.  Comp.  St.  1901,  p.  3497),  for 
misapplication  of  funds  with  intent  to 
injure  and  defraud  the  association,  gen- 
eral language  used  in  the  charge  in  ex- 
plaining the  section,  stating  that  a 
misapplication  of  funds,  m  order  to 
constitute  an  offense,  must  have  been 
with  intent  to  injure  or  defraud  the 
bank  "or  to  deceive  any  officer  of  the 
bank  or  any  agent  appointed  pursuant 
to  law  to  examine  the  affairs  of  the 
bank,"  was  not  misleading,  where  the 
jury  were  subsequently  charged  spe- 
cifically on  the  precise  issue  presented 
by  the  indictment  and  that  an  intent 
to  defraud  the  bank  must  be  shown. 
Morse  v.  United  States,  98  C.  C.  A. 
331,  174  Fed.  539. 

39.  Questions  of  law  and  fact. — The 
question  whether  the  criminal  intent 
averred  is  properly  inferable  from  the 
facts  proved  is  for  the  jury.  United 
States  V.   Hillegrass,   176   Fed.   444. 

In  a  prosecution  of  an  officer  of  a 
national  bank  for  misapplying  its  funds, 
where  the  transactions  as  shown  by 
the  books  of  the  bank  were  legitimate 
and  proper  on  their  face,  the  question 
of  intent  is  one  for  the  jury  under 
proper  instructions.  Walsh  v.  United 
States,  98  C.  C.  A.  461,  174  Fed.  615. 

In  a  prosecution  of  defendant  K.  for 
aiding  and  abetting  the  officers  of  a 
national  bank  in  the  misappropriation 
of  the  bank's  funds  by  means  of  checks 
and  drafts  of  a  hosiery  company,  in 
which  such  defendants  were  inter- 
ested, whether  such  appropriation  was 
intended  to  injure  and  defraud  the 
bank,    held    for    the    jury.      Prettyman 


V.  United  States,  103  C.  C.  A.  384,  ISO 
Fed.  30. 

40.  Entry   made   under   direction. — 

It  appeared  in  evidence  that  defendant 
summoned  a  bank  clerk  to  his  house, 
and  directed  him  to  make  the  books 
of  the  bank  show  a  cash  reserve  of 
$50,000  more  than  it  actually  had,  be- 
cause of  an  expected  demand  for  a 
statement  from  the  comptroller.  De- 
fendant specified  certain  entries  which 
he  wished  to  have  made,  but  left  $13,- 
000  unprovided  for.  The  clerk  added 
the  $13,000  by  a  false  entry,  showing 
a  deposit  by  a  depositor  of  something 
more  than  that  amount  the  day  befoi-e. 
Held,  that  a  false  entry  made  by  a 
clerk  under  defendant's  direction  was 
made  by  the  defendant,  within  the  in- 
dictment, and  that  it  was  f.ir  the  jury 
to  say,  as  to  the  Sl3,000,  whether  the 
clerk's  making  it  was  within  the  di- 
rection of  the  defendant.  United 
States  V.  Youtsey,  91  Fed.  804,  reversed 
on  merits  in  Youtsey  v.  United  States, 
38   C.   C.  A.   563,  97   Fed.  937. 

41.  Report  of  overdrafts. — Where  a 
defendant  was  charged  with  having,  as 
an  officer  of  a  national  bank,  made 
false  statements  in  reports  to  the 
comptroller,  by  understating  the 
amount  of  overdrafts  on  the  bank,  and 
the  governsient  proved  that  the  over- 
drafts existing  at  the  time  of  the  re- 
ports in  fact  largely  exceeded  the 
amounts  reported,  which  evidence  was 
m.et  by  the  defendant  by  evidence 
tending  to  show  that  a  large  part  of 
such  overdrafts  bore  interest,  and  by 
the  claim  that  he  did  not  consider  it 
his  duty  to  report  as  overdrafts  ac- 
counts on  which  interest  was  being 
paid,  the  sufficiency  of  such  defense, 
both  as  to  the  facts  and  the  question 
of  good  faith,  was  a  matter  for  deter- 
mination by  the  jury.  Dorsey  v.  United 
States,  41  C.  C.  A.  653.  101  Fed.  746. 
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national  banks  constitute  the  authority  of  such  banks,  and  they  can  not  right- 
fully exercise  any  powers  except  those  expressly  granted  or  which  are  inci- 
dental to  carrying  on  the  business  for  which  they  are  established.*^  Na- 
tional banks  are  expressly  given  the  right  to  exercise  all  the  usual  powers 
incidental  to  carrying  on  the  business  of  banking.*^    "The  business  of  bank- 


42.  Powers  of  national  banks  meas- 
ured by  banking  aet. — BuUard  v.  Bank 
(U.  S.),  18  Wall.  589,  21  L.  Ed. 
923;  Logan  County  Nat.  Bank  -u. 
Townsend,  139  U.  S.  67,  35  L.  Ed.  107, 
n  S.  Ct.  496;  California  Bank  v. 
Kennedy,  167  U.  S.  362,  42  L.  Ed.  198, 
17  S.  Ct.  831,  reaffirmed  in  Shaw  v.  Na- 
tional German-American  Bank,  199  U. 
S.  603,  50  L.  Ed.  328,  26  S.  Ct.  750;  Mc- 
Creery  Realty  Corp.  v.  Equitable  Nat. 
Bank,  203  U.  S.  584,  51  L.  Ed.  328,  27 
S.  Ct.  782;  First  Nat.  Bank  v.  Converse, 
200  U.  S.  423,  50  L.  Ed.  537,  26  S.  Ct. 
306;  Bailey  v.  Farmers'  Nat.  Bank,  97 
111.  App.  66;  Matthews  v.  Skinker,  62 
Mo.  329,  21  Am.  Rep.  425;  Lynch  v. 
Merchants  Nat.  Bank,  22  W.  Va.  554, 
46  Am.  Rep.  520. 

Such  an  association  may  make  con- 
tracts, sue  and  be  sued,  and  complain 
and  defend  in  any  court  of  law  or 
equity  as  fully  as  natural  persons.  They 
may  also  elect  directors;  and  the  board 
of  directors  may  appoint  a  president, 
vice  president,  cashier,  a)id  other  of- 
ficers, arid  define  their  duties.  13  Stat 
101;  Rev.  Stat.,  §  5136.  Case  v.  Citi- 
zens' Bank,  100  U.  S.  446,  25  L.  Ed. 
695. 

A  bank  organized  under  the  National 
Bank  Act  is  authorized  to  make  con- 
tracts; to  prescribe,  by  its  board  of  di- 
rectors, by-laws  regulating  the  manner 
in  which  its  general  business  shall  be 
conducted,  and  the  privileges  granted 
by  law  exercised  and  enjoyed.  Easton 
f.  Iowa,  188  U.  S.  320,  47  L.  Ed.  452, 
23  S.  Ct.  288;  Merchants'  Nat.  Bank  v. 
State  Nat.  Bank  (U.  S.).  10  Wall.  604, 
19  L.  Ed.  1008. 

The  charter  of  incorporation  of  a 
bank  not  only  creates  it,  but  gives  it 
every  faculty  which  it  possesses.  The 
power  to  acquire  rights  of  any  descrip- 
tion, to  transact  business  of  any  de- 
scription, to  make  contracts  of  any  de- 
scription, to  sue  on  those  contracts,  is 
given  and  measured  by  its  charter,  and 
that  charter  is  a  law  of  the  United 
States.  This  being  can  acquire  no 
right,  make  no  contract,  bring  no  suit 
which  is  not  authorized  by  a  law  of 
the  United  States.  It  is  not  only  it- 
self the  mere  creature  of  a  law,  but  all 
its  actions  and  all  its  rights  are  de- 
pendent on  the   same   law.     Pacific  R. 


Removal  Cases,  115  U.  S.  1,  29  L.  Ed. 
319,  5  S.  Ct.  1113. 

As  to  banks  generally,  see  ante, 
"Banking  Franchises  and  Powers,  and 
Their  Exercise  in   General,"   §§  86-101. 

43.    Powers  incidental  to  banking 

First  Nat.  Bank  v.  National  Exch. 
Bank,  92  U.  S.  123,  33  L.  Ed.  679,  51 
How.  Prac.  320;  California  Bank  v. 
Kennedy,  167  U.  S.  362,  43  L.  Ed.  198, 
17  S.  Ct.  831;  First  Nat.  Bank  v.  Con- 
verse, 300  U.  S.  435,  ,50  L.  Ed.  537,  26 
S.  Ct.  306;  Logan  County  Nat.  Bank 
V.  Townsend,  139  U.  S.  67,  35  L.  Ed. 
107,  11  S.  Ct.  496;  Shaw  v.  National 
German-American  Bank,  199  U.  S.  603, 
50  L.  Ed.  328,  36  S.  Ct.  750;  McCreery 
Realty  Corp.  v.  Equitable  Nat.  Bank, 
203  U.  S.  584,  51  L.  Ed.  338,  37  S.  Ct. 
782;  Aldrich  v.  Chemical  Nat.  Bank, 
176  U.  S.  618,  44  L.  Ed.  611,  30  S.  Ct. 
498;  People's  Bank  v.  Manufacturers' 
Nat.  Bank,  101  U.  S.  181,  25  L.  Ed. 
907;  Easton  v.  Iowa,  188  U.  S.  230, 
230,  47  L.  Ed.  452,  23  S.  Ct.  288;  Mer- 
chants' Nat.  Bank  v.  State  Nat.  Bank 
(U.  S.),  10  Wall.  604,  19  L.  Ed.  1008; 
Western  Nat.  Bank  v.  Armstrong,  152 
U.   S.  346,  38  L.   Ed.  470,  14  S.  Ct.  572. 

Banks  may  do,  in  this  behalf,  what- 
ever natural  persons  could  do  under 
like  circumstances.  But  to  some  ex- 
tent, it  has  been  thought  expedient  in 
the  National  Banking  Act  to  limit  this 
power.  Thus,  as  to  real  estate,  it  is 
provided  (Rev.  Stat.,  §  5137;  13  Stat. 
107,  §  28)  that  it  may  be  accepted  in 
good  faith  as  security  for,  or  in  pay- 
ment of,  debts  previously  contracted; 
but,  if  accepted  in  payment,  it  must 
not  be  retained  more  than  five  years. 
So,  while  a  bank  is  expressly  prohib- 
ited (§  5201;  13  Stat.  110,  §  35)  from 
loaning  money  upon  or  purchasing  its 
own  stock,  special  authority  is  given 
for  the  acceptance  of  its  shares  as  se- 
curity for,  and  in  payment  of,  debts 
previously  contracted  in  good  faith, 
but  all  shares  purchased  under  this 
power  must  be  again  sold  or  disposed 
of  at  private  or  public  sale  within  six 
months  from  the  time  they  are  ac- 
quired. First  Nat.  Bank  v.  National 
Exch.  Bank,  92  U.  S.  122,  23  L.  Ed. 
679,  51  How.  Prac.  320. 

Section  5136  of  the  Revised  Stat- 
utes   of    the    United    States     provides 
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ing"  is  defined  to  consist  in  discounting  and  negotiating  promissory  notes, 
drafts,  bills  of  exchange  and  other  evidences  of  debt;  receiving  deposits, 
buying  and  selling  exchange,  coin  and  bullion,  lending  money  on  personal 
security,  and  obtaining,  issuing,  and  circulating  notes ;  and  to  those  specified 
powers  and  those  necessary  to  the  exercise  of  the  powers  expressed  the  bank 
must  confine  its  operations,  and  acts  of  officers  not  embraced  in  the  terms 
of  the  law  are  not  binding  upon  the  corporation.**  Of  these  powers,  under 
the  statutes  providing  for  their  creation,  every  one  must  take  notice.*  ^  A 
national  bank  has  power  to  sell  or  assign  a  judgment  in  its  favor,*^  to  accept 
a  deposit  to  be  held  by  it  as  collatereal  security  for  the  performance  of  a 
contract  between  the  depositor  and  another,*''  to  assume  and  pay  the  liabil- 
ities of  another  bank,**  to  agree  to  repay  money  borrowed,*^  to  agree  to 
pay  taxes  on  its  stock  transferred  to  it,^"  to  buy  and  sell  coin,^!  to  purchase 


that  national  banks  shall  have  power: 
"To  exercise  by  its  board  of  directors 
or  duly  authorized  officers  or  agents, 
subject  to  law,  all  such  incidental  pow- 
ers as  shall  be  necessary  to  carry  on 
the  banking  business;  by  discounting 
and  negotiating  promissory  notes, 
drafts,  bills  of  exchange  and  other  evi- 
dence of  debt;  by  receiving  deposits; 
by  buying  and  selling  exchange,  coin 
and  bullion;  by  loaning  money  on  per- 
sonal security;  and  by  obtaining,  issu- 
ing and  circulating  notes  according  to 
the  provisions  of  this  title." 

In  construing  this  statute  the  state 
courts  must  yield  to  the  interpretation 
of  such  laws  by  the  courts  of  the 
United  States.  Fidelity,  etc.,  Co.  v. 
National  Bank,  48  Tex.  Civ.  App.  301, 
106  S.   W.  782,  affirmed,  no  op. 

44.  Merchants  Nat.  Bank  v.  Arm- 
strong, 65  Fed.  932;  Weckler  v.  First 
Nat.  Bank,  42  Md.  581,  20  Am.  Rep. 
95;  Commercial  Nat.  Bank  v.  First  Nat. 
Bank,  97  Tex.  536,  80  S.  W.  601,  10  Am. 
St.  Rep.  879. 

45.  Scott  V.  Deweese,  181  U.  S.  202, 
45  L.   Ed.   822,  21   S.   Ct.   585. 

46.  To  sell  or  assign  judgment. — 
Emory  v.  Joice,  70  Mo.  537. 

47.  Bushnell  v.  Chautauqua  Nat. 
Rank,  10  Hun  378,  affirmed  in  74  N. 
Y.   290. 

48.  To  pay  debts  of  another  bank. — 
A  contract  by  a  national  bank  to  as- 
sume and  pay  the  liabilities  of  another 
bank  in  consideration  of  the  transfer 
to  it  by  the  other  bank  of  its  office 
furniture  and  lease  and  its  cash  and 
cash  assets,  and  the  further  assign- 
ment to  a  trustee  for  its  benefit  of  bills 
receivable  and  securities,  is  not  ultra 
vires,  but  is  within  its  powers  con- 
ferred by  statute  to  conduct  a  general 
banking   business.      Schofield    v.    State 


Nat.    Bank,    38    C.    C.   A.    179,    97    Fed. 
282. 

49.  Hanover  Nat.  Bank  v.  First  Nat. 
Bank,  48  C.  C.  A.  482,  109  Fed.  421. 

50.  To  pay  taxes  on  stock  trans- 
ferred to  bank. — An  agreement  by  a 
national  bank  to  pay  taxes  on  its  stock 
transferred  to  it,  and  assessed  at  the 
time  against  the  sellers,  in  considera- 
tion of  being  allowed  to  retain  unpaid 
dividends  and  surplus,  is  not  illegal, 
although  the  taxes  are  not  properly 
assessed.  Lull  v.  Anamosa  Nat.  Bank, 
110    Iowa    537,    81    N.    W.    784. 

51.  To  purchase  and  sell  coin. — The 
Na^tional  Currency  Act  of  1864,  author- 
izing the  banks  created  under  it  to 
buy  and  sell  coin,  a  bank  having  coin 
in  pledge  may  sell  and  assign  its  spe- 
cial property;  in  which  case  the  as- 
signee will  become  vested  with  the 
legal  rights  of  the  assignor.  Mer- 
chants' Nat.  Bank  v.  State  Nat.  Bank 
(U.    S.),   10   Wall.   604,   19    L.    Ed.    1008. 

The  clause  of  the  National  Currency 
Act  of  1864,  which  directs  that  "the 
usual  business"  of  the  banks  created 
under  it  shall  be  transacted  "at  an  of- 
fice or  banking  house  in  the  place 
specified  in  its  organization  certificate," 
does  not  prevent  the  purchase  of  coin 
by  one  bank  at  the  banking  house  of 
another.  Merchants'  Nat.  Bank  v. 
State  Nat.  Bank  (U.  S.),  10  Wall.  604, 
19  E.  Ed.  1008. 

Rights  of  bank  under  purchase  for 
brokers. — One  national  bank  purchased 
from  another  gold  certificates  under 
an  agreement  with  certain  brokers  that 
the  latter  might  receive  the  same 
amount  of  gold  from  the  purchasing 
bank,  at  any  time  thereafter,  by  pay- 
ing the  amount  advanced,  compensa- 
tion for  trouble,  and  interest  at  six 
per    cent.     The    certificates   were   paid 
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notes, ^2  to  agree  to  honor  a  draft  upon  a  customer,^^  to  make  loans  and 
discounts^*  and  charge  interest  thereon, ^^  to  act  as  surety,  ^^  to  receive  de- 
posits,^'^  to  buy  and  sell  exchange,'^  to  issue  and  circulate  notes,®^  to  make 
collections,®"  to  sue  and  be  sued®i  to  employ  an  attorney  to  prosecute  or 
defend  suits,^^  and  to  adopt  measures  for  doing  business.*^  A  national 
bank  has  no  power  to  contract  to  recover  stolen  property  for  a  special 
depositor,®*  to  procure  insurance,®^  to  make  a  donation  to  a  manufacturing 
company  to  keep  it  from  moving  from  a  city,®®  to  certify  an  instrument  not 
a  commercial  check,®'^   or  to  become  a  member  of  a  partnership.®^ 


for,  received  and  deposited  with  other 
assets  of  like  character,  without  any- 
special  mark  or  anything  to  distinguish 
them  from  the  rest,  and  upon  its  face 
it  was  a  simple  sale  of  the  gold  at  a 
premium.  It  was  held  that  the  bank 
can  not  be  regarded  as  holding  the  cer- 
tificates in  pledge,  but  it  took  the  title 
and  the  entire  property  and  the  brok- 
er's rights  were  merely  contractual. 
Merchants'  Nat.  Bank  v.  State  Nat. 
Bank  (U.  S.),  10  Wall.  604,  19  L.  Ed. 
1008,  reaffirmed  in  United  States  v. 
State  Nat.  Bank,  96  U.  S.  30,  24  L.  Ed. 
647,   13   S.   Ct.   523. 

52.  To  purchase  notes. — See  post, 
"Purchase  and  Discount  of  Negotiable 
Paper,"  §  260   (6). 

53.  To  agree  to  honor  draft. — It  is 
not  ultra  vires  for  a  national  bank  to 
promise  to  honor  a  draft  upon  a  pa- 
tron. Farmers',  etc.,  Nat.  Bank  v.  Il- 
linois Nat.   Bank,  146  111.  App.  136. 

54.  To  make  loans  and  discounts,— 
See  post,  "Loans  and  Discounts,"  § 
369. 

55.  To  chcirge  interest  on  loans. — 
See  post.  "Interest  or  Rate  of  Dis- 
count and  Usury,"  §  370. 

56.  To  act  as  surety. — See  post, 
"Guaranty    or    Indemnity,"    §    260    (4). 

57.  To  receive  depositors. — See  post, 
"Deposits  in   General,^'  §   263. 

58.  To  buy  and  sell  exchange. — See 
post,  "Dealing  in  Exchange,  Money 
and   Securities,"   §   271. 

59.  To  issue  and  circulate  notes. — 
See  post,  "Circulating  Notes,"  §  272. 

60.  To  make  collections. — See  post, 
"Collections,"    §   268. 

61.  To  sue  and  be  sued. — See  post, 
"Capacity  to  Sue  and  Be  Sued,"  §  274. 

62.  To  employ  attorney. — Under  its 
authority  to  sue  and  be  sued,  com- 
plain and  defend  in  any  court  of  law 
or  equity,  as  fully  as  natural  persons, 
a  national  bank  has  power  to  employ 
attorneys  to  prosecute  or  defend  suits. 
Guthrie  Nat.  Bank  v.  Earl,  2  Okl.  617, 
39   Pac.  391. 


63.  To  adopt  measures  for  •  doing 
business. — The  power  to  adopt  reason- 
able and  appropriate  measures  for  car- 
rying on  its  authorized  business  is 
necessarily  implied.  First  Nat.  Bank 
V.  National  Exch.  Bank,  92  U.  S.  122, 
23   L.   Ed.   679,   51   How.   Prac.   320. 

64.  To  recover  stolen  property. — The 
stockholders  of  a  national  bank  are 
not  bound  by  an  agreement  of  the  di- 
rectors with  a  depositor  to  undertake 
to  recover  stolen  bonds,  though  the 
directors  might  be  individually  liable. 
Wylie  V.  Northampton  Nat.  Bank,  15 
Fed.  428,   64   How.   Prac.  456. 

65.  To  procure  insurance. — An  agree- 
ment by  a  national  bank  to  procure  a 
person  applications  for  insurance,  if 
he  would  procure  for  it  a  customer,  is 
ultra  vires.  Dresser  v.  Traders'  Nat. 
Bank,  165  Mass.  120,  43  N.  E.  567. 

66.  Prima  facie,  a  national  bank  has 
no  right  to  make  a  donation  to  keep 
a  manufacturing  company  from  mov- 
ing its  plant  from  the  city.  McCrory 
V.  Chambers,  48  111.  App.  445. 

67.  To  certify  instrument  not  check. 
— A  national  bank  has  no  power  to  cer- 
tify an  instrument  by  which  the  draw- 
ers agreed  to  pay  their  surety  any 
amount  the  surety  might  be  legally  re- 
quired to  pay  by  virtue  of  such  surety- 
ship, not  exceeding  a  specified  amount, 
the  check  to  be  void  in  the  absence  of 
such  liability;  such  instrument  not  be- 
ing a  commercial  check,  drawn  in  the 
ordinary  course  of  banking  business. 
Fidelity,  etc.,  Co.  v.  National  Bank,  48 
Tex.   Civ.  App.   301,   106  S.   W.   782. 

68.  To  become  partner. — A  national 
bank,  established  under  act  of  Con- 
gress, can  not  be  a  member  of  a  part- 
nership, or  become  liable  as  a  partner. 
Merchants'  Nat.  Bank  v.  Wehrmann, 
202  U.  S.  295,  50  L.  Ed.  1036,  26  S. 
Ct.  613,  reversing  68  O.  St.  loO,  68 
N.  E.  1004,  on  another  point.  Guerinck 
V.  Alcott,  66  O.  St.  94,  63  N.  E.  714. 

Where  a  national  bank  joins,  as  a 
partner  with  certain  persons  in  form- 
ing a  joint  stock  company  to  operate 
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To  Borrow  Money  or  Incur  Indebtedness. — The  power  to  borrow 
money  or  to  give  notes  is  not  expressly  given  by  the  National  Banking  Act. 
The  business  of  a  bank  is  to  lend,  not  to  borrow,  money;  to  discount  the 
notes  of  others,  not  to  get  its  own  notes  discounted.  Still  authority  is  thus 
given  in  the  act  to  transact  such  a  banking  business  as  is  specified,  and  all 
incidental  powers  necessary  to  carry  it  on  are  granted.  These  powers  are 
such  as  are  required  to  meet  all  the  legitimate  demands  of  the  authorized 
business  and  to  enable  a  bank  to  conduct  its  affairs,  within  the  general 
scope  of  its  charter,  safely  and  prudently.  This  necessarily  implies  the 
right  of  a  bank  to  incur  liabilities  in  the  regular  course  of  its  business,  as 
well  as  to  become  the  creditor  of  others.'^®     The  Revised  Statutes  provide 


a  mill,  it  can  not  be  denied  a  recovery 
of  money  loaned  to  the  company,  on 
the  ground  that  it  had  no  power  to 
become  a  partner  in  such  milling  busi- 
ness. Cameron  v.  First  Nat.  Bank,  4 
Tex.  Civ.  App.  309,  33  S.  W.  334,  af- 
firmed in   93  Tex.   656,   no   op. 

The  want  of  authority  of  a  national 
bank  to  become  the  absolute  owner,  in 
satisfaction  of  a  debt,  of  shares,  repre- 
sented by  transferable  certificates  in 
a  partnership  formed  to  purchase,  im- 
prove, divide  into  lots,  and  sell  a  lease- 
hold, is  a  valid  defense  to  an  action 
against  it  founded  upon  its  liability  for 
the  partnership  debts.  Merchants' 
Nat.  Bank  v.  Wehrmann,  303  U.  S-  395, 
50   L.   Ed.   1036,  36   S.   Gt.   613. 

A  customer  of  a  national  bank,  being 
largely  indebted  to  it,  and  being  in 
failing  circumstances,  and  being  the 
owner  of  nine  shares  in  a  partnership 
consisting  of  forty  shares,  each  evi- 
denced by  a  certificate  transferable  on 
the  books  of  the  firm,  transferred  his 
nine  shares  to  the  bank  to  secure  pay- 
ment of  his  indebtedness;  the  bank  be- 
coming the  owner  of  such  shares. 
Held,  the  bank  could  not  become  a 
partner,  nor  a  part  owner  in  severalty 
of  the  property  then  owned  by  the 
partnership,  and  liable  for  9/40  of  the 
debts  and  expenses  in  purchasing,  im- 
proving, and  disposing  of  the  firm 
property.  Merchants'  Nat.  Bank  v. 
Wehrmann,  203  U.  S.  295,  50  L.  Ed. 
1036,  36  S.  Ct.  613,  reversing  68  O.  St. 
150,   68   N.    E.   1004. 

Partnership  certificate. — It  does  not 
follow  that  because  the  interest  in  a 
partnership  is  represented  by  a  paper 
certificate  in  form  more  or  less  re- 
sembling a  certificate  of  stock  in  a  cor- 
poration and  transferable  like  it,  a  na- 
tional bank  can  take  the  partnership 
certificate  to  the  same  extent  that  it 
could  take  the  stock.  Whatever  its 
right    to    accept    same    as    security  in 


some  form,  it  can  not  take  an  absolute 
transfer  thereof  to  itself.  Merchants' 
Nat.  Bank  v.  Wehrmann,  303  U.  S. 
395,  50  L.   Ed.  1036,  36  S.  Ct.  613. 

Recovery  of  money  loaned. — But  a 
national  bank,  having  joined  with  oth- 
ers as  a  partner,  can  recover  money 
loaned  the  firm.  Cameron  v.  First  Nat. 
Bank  (Tex.  Civ.  App.),  34  S.  W.  178, 
affirming  33  S.  W.  334. 

Overruled  case. — A  national  bank  is 
liable  in  a  civil  action  for  fraud  per- 
petrated under  the  guise  of  a  partner- 
ship agreement,  though  it  had  no 
power  to  make  such  an  agreement. 
Pronger  v.  Old  Nat.  Bank,  30  Wash. 
618,  56  Pac.  391. 

69.  To  borrow  money  or  incur  in- 
debtedness.— First  Nat.  Bank  v.  Na- 
tional Exch.  Bank,  93  U.  S.  123,  33  L. 
Ed.  679,  51  How.  Prac.  330;  Western 
Nat.  Bank  v.  Armstrong,  153  U.  S.  346, 
38   E.   Ed.   470,   14  S.   Ct.   573. 

"There  is  nothing  in  the  acts  of  con- 
gress authorizing  or  permitting  a  na- 
tional bank  to  appropriate  and  use  the 
money  or  property  of  others  for  its 
benefit  without  liability  for  so  doing." 
Aldrich  v.  Chemical  Nat.  Bank,  176  U. 
S.   618,  44  L.   Ed.  611,  30   S.   Ct.  498. 

A  national  bank  has  power  to  bor- 
row money  on  call  for  the  purposes  of 
its  business.  Chemical  Nat.  Bank  v. 
Armstrong,  76  Fed.  339;  Armstrong  v. 
Chemical  Nat.  Bank,  37  C.  C.  A.  601. 
83  Fed.  556.  Affirmed  Aldrich  v. 
Chemical  Nat.  Bank,  176  U.  S.  618,  44 
L.  Ed.  611,  20  S.  Ct.  498. 

May  borrow  to  meet  demands. — A 
national  bank,  finding  itself  embar- 
rassed, with  a  large  amount  of  assets, 
much  in  excess  of  its  obligations,  yet 
without  the  cash  to  make  payment  of 
those  which  are  due  and  urgent,  can 
borrow  to  meet  those  pressing  de- 
mands. It  is  not  borrowing  money  to 
engage  in  new  business.  It  simply  ex- 
changes one  creditor  for  others.    There 
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that  no  national  bank  shall  be  indebted  or  in  any  way  liable  to  an  amount 
exceeding  the  amount  of  its  capital  stock  paid  in,  except  on  circulation,  de- 
posits, special  funds,  or  declared  dividendsJ"  This  does  not  prohibit  a 
national  bank  from  incurring  indebtedness,  up  to  the  amount  of  its  paid-up 
capital,  for  any  purpose  within  its  powers,  though  its  circulation,  deposits, 
special  funds,  and  declared  dividends  exceed  the  amount  of  its  paid-up 
capital.''^  The  execution  of  a  bond  by  a  national  bank  to  secure  county 
deposits  does  not  constitute  an  increase  of  the  bank's  liability  J  ^  A  debt 
incurred  by  a  national  bank,  for  which  it  receives  and  retains  the  considera- 
tion, is  not  void  because  incurred  jn  violation  of  this  statute,  and  is  en- 
forcible.'^^  A  national  bank  may  make  a  binding  oral  agreement  to  repay 
money  it  borrows,  and  to  pay  notes  it  procures  to  be  discounted.'^* 

Determining  Question  of  Power. — The  original  demand  having  been 
transferred  to  a  national  bank,  the  question  whether  the  bank  could  lawfully 
take  the  collateral  security  will  not  be  determined  in  an  action  to  foreclose 
the  mortgage  to  which  the  bank  is  not  made  a  party.'' ^ 

§  259.  Property  and  Conveyances — §  259  (1)  Right  to  Acquire 
Property  or  Interest  Therein— §  259  (la)  Real  Property—!  259 
(laa)  In  General. — In  the  absence  of  affirmative  evidence  of  some  con- 
travention of  the  National  Currency  Act,  a  national  bank  may  lawfully  pur- 
chase, hold,  and  convey  real  estate.'''^     An  objection  that  a  corporation  or- 


may  be  wisdom  in  consolidating  all 
its  debts  into  the  hands  of  one  person. 
At  least  such  a  consolidation  can  not 
be  pronounced  beyond  its  powers. 
When  time  is  obtained  by  the  new  in- 
debtedness (in  this  case  a  year)  it 
gives  the  borrowing  bank  and  its  offi- 
cers and  stockholders  time  to  consider 
and  determine  the  wisdom  of  attempt- 
ing a  further  prosecution  of  business. 
In  the  case  of  an  individual  it  would 
be  a  legitimate  and  often  a  wise  trans- 
action. It  is  not  in  terms  prohibited 
by  The  National  Banking  Act.  Aldrich 
V.  Chemical  Nat.  Bank.  176  U.  S.  618, 
44  L.  Ed.  611,  20  S.  Ct.  498,  is  very 
clearly  in  point.  Wyman  v.  Wkllace, 
201  U.  S.  330,  50  L.  Ed.  738,  26  S.  Ct. 
495. 

Borrow  to  lend  again. — A  national 
bank  may  borrow  money  for  the  pur- 
pose of  lending  the  same  again  to  oth- 
ers with  a  view  to  making  a  profit. 
National  Bank  v.  National  Bank,  Fed. 
Cas.  No.  18,310. 

70.  Limitation  as  to  amount. — Rev. 
St.    U.    S.,    §    5202. 

71.  How  amount  estimated. — Weber 
V.  Spokane  Nat.  Bank,  12  C.  C.  A.  93, 
64   Fed.   208,  overruling  50   Fed.   735. 

72.  Board  v.  Munson,  157  Mich.  505, 
123    J^.    W.   117. 


73.  Contract  enforcible. — Weber  v. 
Spokane  Nat.  Bank,  12  C.  C.  A.  93,  64 
Fed.  208,  overruling  50  Fed.  735. 

A  national  bank  which  uses  in  its 
business  money  obtained  by  its  vice 
presjdent  as  a  loan  to  it  from  another 
national  bank  can  not  escape  liability 
to  account  therefor  upon  the  ground 
that  the  loan  was  not  negotiated  by 
it  or  by  its  direction,  or  that  it  could 
not  itself  have  legally  borrowed  the 
money.  Decree  Armstrong  v.  Chemical 
Nat.  Bank,  27  C.  C.  A.  601,  83  Fed. 
556,  affirmed.  Aldrich  v.  Chemical  Nat. 
Bank,  176  U.  S.  618,  44  L,.  Ed.  611,  20 
S.  Ct.  498. 

74.  Hanover  Nat.  Bank  v.  First  Nat. 
Bank,  48  C.   C.  A.  482,  109  Fed.  421. 

75.  Briggs  v.  Hannowald,  35  Mich. 
474. 

76.  Power  to  take  real  property. — 
First  Nat.  Bank  v.  Kidd,  30  Minn.  234, 
Gil.  212. 

But  it  has  been  held  in  a  recent  case 
national  banks  have  no  power  to  ac- 
quire an"d  hold  title  to  real  estate,  ex- 
cept for  the  purposes  expressed  in  or 
necessarily  implied  from  their  char- 
ters. Hall  V.  Farmers',  etc.,  Bank,  145 
Mo.  418,  46  S.  W.  1000.  This  decision 
is  abstractly  correct,  but  the  want  of 
power  of  the  bank  can  be  questioned 
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ganized  under  the  national  banking  act  has  no  capacity  to  purchase  land 
can  only  be  raised  by  the  federal  government.'^ 

Section  5136,  of  the  Revised  Statutes,  does  not,  in  terms,  prohibit  a 
loan  on  real  estate,  but  the  implication  to  that  effect  is  clear.  What  is  so 
implied  is  as  effectual  as  if  it  were  expressed.'® 

Section  5137  provides  that  a  national  banking  association  may  pur- 
chase, hold,  and  convey  real  estate  for  the  following  purposes,  and  for  no 
others :  First,  such  as  may  be  necessary  for  its  immediate  accommodation 
in  the  transaction  of  its  business ;  second,  such  as  shall  be  mortgaged  to  it  in 
good  faith  by  way  of  security  for  debts  previously  contracted ;  third,  such  as 
shall  be  conveyed  to  it  in  satisfaction  of  debts  previously  contracted  in  the 
course  of  its  dealings;  fourth,  such  as  it  shall  purchase  at  sales  under 
judgment,  decrees,  or  mortgages  held  by  the  association,  or  shall  purchase  to 
secure  debts  to  it.  But  no  such  association  shall  hold  the  possession  of 
any  real  estate  under  mortgage,  of  the  title  and  possession  of  any  real 
estate  purchased  to  secure  any  debts  due  to  it  for  a  longer  period 
than  five  years.' ^  The  object  of  the  restrictions  is  obviously  threefold.  It 
is  to  keep  the  capital  of  the  banks  flowing  in  the  daily  channels  of  commerce ; 
to  deter  them  from  embarking  in  hazardous  real-estate  speculations ;  and  to 
prevent  the  accumulation  of  large  masses  of  such  property  in  their  hands,  to 
be  held,  as  it  were,  in  mortmain.  The  intent,  not  the  letter,  of  the  statute 
constitutes  the  law.®" 

Effect  of  State  Statute.— Mortgages  void  under  a  state  insolvency  law 
are  not  freed  from  its  operation  because  owned  by  a  national  bank.^i 

Necessary  for  Transaction  of  Business. — A  national  bank  empowered 
by  charter  to  provide  necessary  real  estate  for  its  business  may  make  a 
contract  to  prevent  the  erection  of  buildings   on  adjacent  land  so  as  to 

by  the  United  States  only.  Therefore,  viously  contracted  in  the  course  of  its 
a  bank  can  take  pttiperty  not  author-  dealings,"  does  not  validate  a  convey- 
ized  by  its  charter,  and  the  transaction  ance  to  a  national  bank  which  is  pro- 
is  valid  between  the  'parties.  hibited  by  the  statute  of  the  state  re- 

77.  De    Witt    County    Nat.    Bank   v.  lating  to  insolvency.     Chipman  v.  Mc- 
l\![ickelberry,   244   111.   77,  91    N.    E.   86;  Clellan,  159  Mass.  363,  34  N.  E.  379. 
Hennessy  v.  St.  Paul,  54  Minn.  219,  55  Pub.  St.  Mass.  c.  157,  §§  96,  98,  which 
N.     W.     1123;     Wherry     v.     Hale,     77  invalidate    transfers    of   property   made 
Mo.   30.  with    a   view    to    a   preference    by   any 

78.  National  Bank  v.  Matthews,  98  one  insolvent  or  in  contemplation  of 
U.  S.  621,  25  L.  Ed.  188.  insolvency,  where  this  fact  is  known  to 

79.  Time  bank  can  hold.— Rev.  Stats ,  the  transferee,  in  no  way  conflicts  with 
§   51'''7.  Rev.  St.  U.  S.,  §  5137,  which  grants  to 

80.  National  Bank  v.  Matthews,  98  a  national  bank  the  right  to  hold  such 
U.  S.  621,  25  E.  Ed.  188.  real  estate  as  "shall  be  mortgaged  to  it 

81.  Effect  of  state  statute. — Witters  in  good  faith  by  way  of  security  for 
V.  Sowles,  32  Fed.  758.  debts  previously  contracted,"  and  such 

Rev.  St.  U.  S.,  §  5137,  which  provides  as  "shall  be  conveyed  to  it  in  satisfac- 

that    a    national    banking     association  tion  of  debts  previously  contracted  in 

may    hold    such    real    estate    "as    shall  the  course  of  its  dealings;"  nor  does  it 

be   mortgaged   to   it   in   good   faith  by  impair   any  function   of   national   banks 

way    of    security   for   debts    previously  as  instrumentalities  of  the  federal  gov- 

contracted,"  and  such  "as  shall  be  con-  ernment.     McClellan   v.   Chipman,   164 

veyed  to  it  in  satisfaction  of  debts  pre-  U.  S.  347,  41  L.  Ed.  461,  17  S.  Ct.  85. 
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secure  light  and  air  for  its  banking  house.*^ 

In  Excess  of  Debt. — A  national  bank  may  acquire  real  estate  in  satis- 
faction of  a  debt  due  it,  paying,  if  necessary,  the  difference  between  the 
amount  of  the  debt  and  the  value  of  the  real  estate.^* 

To  Purchase  Other  Incumbrance. — Where  a  national  bank  has  law- 
fully acquired  an  interest  in  real  property,  in  satisfaction  of  a  debt,  it  may 
purchase  other  undivided  interests  therein  or  incumbrances  existing  thereon, 
provided  such  action  is  necessary  to  enable  it  to  manage  or  dispose  of  the 
property  to  better  advantage.**  A  national  bank  has  power  to  covenant  to 
pay  on  demand  a  lien  on  land  acquired  by  it.*'  It  may  lawfully  agree  with 
others  holding  conflicting  mortgages  on  the  same  property,  to  represent  all 
in  an  action  to  enforce  the  security,  their  respective  rights  in  the  proceeds 
to  be  subsequently  determined,  where  such  action  was  deemed  best  for  its 
own  interests,  and,  when  vested  with  title  to  the  other  mortgages  by  proper 
assignments,  its  right  to  maintain  the  suit  can  not  be  questioned  by  the 
defendant  on  the  ground  that  its  agreement  was  ultra  vires. *"^ 

To  Purchase  under  Decree  or  Judgment. — The  National  Banking  Act 
authorizes  national  banks  to  hold  and  convey  such  real  estate  as  they  shall 
purchase  at  sales  under  decrees  and  judgments.*'^ 

To  Purchase  for  Speculation.^ — An  owner  of  mortgaged  property  can 
not  sue  to  enjoin  sale  under  foreclosure,  on  the  ground  that  defendant  na- 


82.  Necessary  for  transaction  of  busi- 
ness.— First  Presbyterian  Church  v.  Na- 
tional State  Bank,  57  N.  J.  L.  27,  29  Atl. 
320,  affirmed  in  58  N.  J.  L.  406,  36  Atl. 
1129. 

83.  In  excess  of  debt. — Libby  v.  Union 
Nat.    Bank,    99    111.    622. 

Under  St.  U.  S.  1864,  c.  106,  §  28, 
authorizing  a  national  bank  to  purchase 
real  estate  "to  secure  debts,"  etc.,  such 
corporation  may  hold  real  estate  ac- 
tually purchased  for  security  of  the 
debt,  although  in  excess  thereof.  Up- 
ton V.  National  Bank,  120  Mass.  153. 

84.  To  purchase  other  incumbrance. 
— Cockrill  V.  Abeles,  30  C.  C.  A.  223, 
86  Fed.  505. 

Purchase  of  prior  lien. — A  national 
bank  which  lawfully  holds  a  second 
mortgage  may  buy  in  the  first  one  to 
protect  its  interest.  Holmes  v.  Boyd, 
90  Ind.  332. 

At  foreclosure  sale  under  another 
mortgage. — A  national  bank,  holding  a 
second  mortgage  given  to  secure  a 
debt,  may  purchase,  under  Rev.  St.  U. 
S.,  §  5137,  the  land  at  a  foreclosure  sale 
under  the  first  mortgage.  Heath  v. 
Second  Nat.   Bank,  70  Ind.  106. 

85.  Mutual  Life  Ins.  Co.  v.  Yates 
County  Nat.  Bank,  35  App.  Div.  218, 
54  N.  Y.  S.  743. 

86.  Morris  v.  Third  Nat.  Bank,  73  C. 
C.  A.  211,  143  Fed.  35. 


87.  To  purchase  under  decree  or 
judgment. — Wherry  v.  Hale,  77  Mo.  20. 

It  is  no  objection  to  a  national  bank's 
holding  real  estate  for  one  of  the  au- 
thorized purposes  that  it  acquired  it 
by  assignment  of  a  certificate  of  pur- 
chase at  a  sheriff's  sale  on  execution, 
and  by  a  subsequent  deed  from  the 
sheriff.  Turner  v.  First  Nat.  Bank,  78 
Ind.  19. 

Real  estate  mortgaged  to  bank. — 
Reynolds  -■.  Crawfordsville  First  Nat. 
Bank,  112  U.  S.  405,  38  L.  Ed.  733,  5 
S.    Ct.    213. 

A  national  bank  that  has  loaned 
money  on  timber  land  may,  to  protect 
itself  and  collect  the  debt,  purchase 
the  land  at  foreclosure  sale,  and  cut 
and  sell  the  timber.  Roebling  v.  First 
Nat.   Bank,   30   Fed.  744. 

Other  real  estate  to  secure  same 
debt. — Rev.  St.,  §  5137,  authorizes  a 
national  bank  to  purchase  such  real  es- 
tate as  shall  be  mortgaged  to  it  in  good 
faith  by  way  of  security  for  debts 
previously  contracted.  Held,  that 
where  a  national  bank,  in  order  to  se- 
cure the  same  debt,  purchases  other 
real  estate  not  mortgaged  to  it,  it  does 
not  affect  the  title  to  the  land  it  was 
authorized  to  purchase.  Reynolds  v. 
Crawfordsville  First  Nat.  Bank,  112  U. 
S.  405,  28  L.  Ed.  733,  5  S.  Ct.  213. 
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tional  bank  had  taken  as  assignment  of  the  decree  as  a  speculation,  in  con- 
travention of  the  National  Banking  Act.^^ 

To  Hold  in  Trust. — The  acceptance  of  a  deed  in  trust  by  a  national  bank, 
though  ultra  vires,  does  not  render  the  conveyance  void,  but  only  voidable. 
The  United  States  alone  can  interfere.^* 

Presumption  of  Violation  of  Statute. — Where  the  issue  is  not  raised 
by  the  pleadings,  the  court  will  not  presume  that  the  mortgage  sought  to  be 
foreclosed  by  a  national  bank  was  taken  or  held  by  a  bank  in  contravention 
of  the  national  currency  act,  or  that  the  same  was  invalid. ^^ 

Time  Bank  Can  Hold  Property. — Where  a  national  bank,  in  a  state, 
where  it  is  provided  by  statute  that  if  the  bank  should  hold  real  estate  not 
necessary  to  the  carrying  on  of  its  business  for  more  than  five  years  such 
property  should  escheat,  held  real  estate  for  such  time,  the  property  was  sub- 
ject to  escheat  under  the  state  law.^^ 

§  2  59  (lab)  As  Security  for  Debt— §  259  (laba)  Where  Taken 
Directly.^ — For  Pre-Existing  Debt. — The  act  of  congress  provides  thai  a 
national  bank  may  purchase,  hold,  and  convey  real  estate  mortgaged  to  it  in 
good  faith  by  way  of  security  for  debts  previously  contracted. ^^     A  mort- 


88.  Buchanan  v.  Saunders  County 
Nat.  Bank,  4  Neb,  (Unof.)  410,  94  N. 
W.   631. 

89.  To  hold  in  trust.— Hall  v.  Farm- 
ers', etc.,  Bank,  145  Mo.  418,  46  S.  W. 
1000. 

The  United  States  alone  can  object 
to  the  want  of  authority  of  a  national 
bank,  under  Rev.  St.  U.  S.,  §  5137  (U. 
S.  Comp.  St.  1901,  p.  3460),  to  accept 
a  conveyance  of  real  property  to  be 
beld  in  trust.  Kerfoot  v.  Farmers',  etc.. 
Bank,  218  U.  S.  281,  54  L.  Ed.  1042,  31 
S.  Ct.  14,  affirming  decree  Hall  v. 
Farmers',  etc.,  Bank,  145  Mo.  418,  46 
S.  W.  1000. 

90.  First  Nat.  Bank  v.  Kidd,  20  Minn. 
234,    Gil.   312. 

91.  Time  bank  can  hold  property. — 
Ky.  St.,  §  567  (Russell's  St.,  §  2153), 
providing  that  no  corporation  engaged 
in  banking  shall  hold  or  own  real  es- 
tate, except  such  as  may  be  necessary 
and  proper  for  carrying  on  its  legiti- 
mate business  for  a  period  longer  than 
five  years  under  penalty  of  escheat, 
was  not  in  conflict  with  Rev.  St.  U.  S., 
§  5137  (U.  S.  Comp.  St.  1901,  p.  3460), 
authorizing  national  banks  to  hold  real 
estate  for  five  years  for  specified  pur- 
poses; and  hence,  where  a  national 
bank  in  the  state  held  real  estate,  not 
necessary  to  its  business,  for  more  than  ■ 
five  years,  the  property  was  subject  to 
escheat  under  the  state  law;_  it  appear- 
ing that  it  would  not  impair  the  effi- 
ciency of  the  bank.     First  Nat.  Bank  v. 


Commonwealth,  143  Ky.  816,  137  S.  W. 
518,   34   L.   R.  A.,   N.   S.,   54. 

92.  As  security  for  pre-existing  debt. 
—Rev.  St.,  §  5137;  National  Bank  v. 
Whitney,  103  U.  S.  99,  26  L.  Ed.  443; 
Union  Nat.  Bank  v.  Matthews,  98  U.  S. 
621,  35  L.  Ed.  188;  Fritts  v.  Palmer, 
133  U.  S.  282,  33  L.  Ed.  317,  10  S.  Ct. 
93,  and  cases  cited;  Thompson  v.  St. 
Nicholas  Nat.  Bank,  146  U.  S.  240,  36 
E.  Ed.  956,  13  S.  Ct.  66;  McCormick 
V.  Market  Nat.  Bank,  165  U.  S.  538,  553, 
41  L.  Ed.  817,  17  S.  Ct.  433,  reaffirmed 
in  McCreery  Realty  Corp.  v.  Equitable 
Nat.  Bank,  203  U.  S.  584,  51  L.  Ed.  328, 
27  S.  Ct.  782;  Camp  v.  Land,  122  Cal.  167, 
54  Pac.  839;  Mapes  v.  Scott,  94  111.  379; 
Worcester  Nat.  Bank  v.  Cheeney,  87 
111.  602;  Farmers'  Nat.  Bank  v.  Robin- 
son, 59  Kan.  777,  53  Pac.  762;  Fifth  Nat. 
Bank  v.  Pierce,  117  Mich.  376,  75  N.  W. 
1058;  Minneapolis  Threshing  Mach.  Co. 
V.  Jones,  95  Minn.  127,  103  N.  W.  1017; 
Hall  V.  Farmers',  etc..  Bank,  145  Mo. 
418,  46  S.  W.  1000;  George  v.  Somer- 
ville,  153  Mo.  7,  54  S.  W.  491;  Thorn- 
ton V.  National  Exch.  Bank,  71  Mo. 
221;  First  Nat.  Bank  v.  Grosshans,  61 
Neb.  575,  85  N.  W.  543;  Union  Nat. 
Bank  v.  Touzalin  Improv.  Co.,  1  Neb. 
116,  95  N.  W.  489;  Richards  v.  Kountze, 
4  Neb.  200;  Graham  v.  National  Bank, 
33  N.  J.  Eq.  804;  Slade  v.  Squier,  133 
App.  Div.  666,  118  N.  Y.  S,  278;  Old- 
ham V.  First  Nat.  Bank,  85  N,  C.  340; 
National  Banking  Act,  June  3,  1864,  § 
38     (U.    S.    Rev.    Stat.    1878,    §    5137); 
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gage  given  to  a  national  bank  by  way  of  security  for  an  indebtedness  pre- 
viously contracted,  and  evidenced  by  new  notes  of  the  mortgagor,  is  valid.^^ 
Where  a  bank  takes  an  assignment  of  notes  secured  by  a  mortgage  it  will 
not  be  presumed,  in  the  absence  of  evidence,  that  the  debt  for  which  the 
assignment  was  taken  was  incurred  in  prassenti.^* 

For  Present  or  Future  Debt. — The  supreme  court  of  the  United  States, 
while  conceding  that  the  law  does,  by  clear  implication,  prohibit  national 
banks  to  make  loans  on  real  estate,  has  held,  nevertheless,  that  the  risk  of 
ouster  and  dissolution  is  the  only  penalty  contemplated  by  congress  for 
violating  the  prohibition,  which  penalty  can  be  invoked  by  the  United 
States  alone,  and  the  bank  is  not  disabled  from  enforcing  such  loans  by 
judicial  process  at  the  plea  of  the  debtor.^^     The  decision  of  this  question 


Farmers',  etc.,  Nat.  Bank  v.  Wallace, 
45  O.  St.  152,  13  N.  E.  439;  Allen  v. 
First  Nat.  Bank,  23  O.  St.  97;  Shinkle 
V.  First  Nat.  Bank,  22  O.  St.  516;  Mer- 
chants' Nat.  Bank  v.  Wehrmann,  68  O. 
St.  160,  68  N.  E.  1004;  Fowler  v.  Scully, 
72  Pa.  456,  13  Am.  Rep.  699;  Taylor  v. 
Davidson  (Tex.  Civ.  App.),  120  S.  W. 
1018;  Wroten  v.  Armat,  72  Va.  (31 
Gratt.)   228. 

The  defendant  owed  a  larfje  sum  of 
money  to  a  national  bank.  To  partially 
secure  the  payment  thereof,  he  gave 
a  mortgage  to  the  bank  on  some  prop- 
erty owned  by  him  in  Chicago,  111. 
There  w*  a  prior  lien  of  $2,000  on  the 
Chicago  property,  which  the  defend- 
ant agreed  to  pay.  Five  hundred  dol- 
lars of  the  same  became  due,  and  the 
bank,  in  order  to  save  and  protect  its 
own  lien  on  said  Chicago  property, 
and  at  the  request  of  the  defendant, 
paid  said  sum  of  $500,  and  then  took 
the  note  and  mortgage  now  sued  on 
for  that  amount  on  property  situated 
in  Crawford  county,  Kan.  Held,  that 
the  takin,^  of  the  last-mentioned  mort- 
gage was  not  a  violation  of  the  na- 
tional banking  law,  and  that  the  mort- 
gage, was  valid.  Ornn  v.  Merchants' 
Nat.  Bank,  16  Kan.  341. 

What  is  existing  debt. — Where  a 
national  bank  loans  money  to  enable 
the  borrower  to  purchase  land  at  a  ju- 
dicial sale,  a  subsequent  conveyance 
of  such  land  to  the  bank  is  in  discharge 
of  a  debt  previously  contracted  under 
Rev.  St.  U.  S.,  §  5137.  Turner  v.  First 
Nat.  Bank,  78  Ind.  19. 

Grain  elevator. — A  national  bank, 
having  taken  as  security  for  a  pre-ex- 
istinff  debt  a  conveyance  of  a  ware- 
house or  elevator  for  storing  grain,  . 
placed  parties  in  charge,  to  continue 
the  business  as  its  agents.  A.,  who 
held  a  receipt  from  former  custodians 
of  the   elevator  for  a  certain   quantity 


of  grain  stored  therein,  mixed,  as  was 
customary,  with  other  grain  of  the 
same  quality,  made  a  demand  on  the 
bank  therefor,  and,  delivery  of  the 
same  being  refused,  brought  suit  for 
its  conversion.  It  appeared  that  when 
the  bank  took  possession  of  the  eleva- 
tor there  was  enough  grain  therein  of 
the  kind  described  in  A.'s  receipt  to 
cover  all  receipts  for  such  grain  then 
outstanding.  Held,  that  the  bank  had 
power  to  take  the  elevator  as  security 
for  its  debt.  German  Nat.  Bank  v. 
Meadowcroft,  4  111.  App.  630. 

93.  New  note  given. — Farmers',  etc., 
Xat.  Bank  v.  Wallace,  45  O.  St.  152,  12 
N.   E.  439. 

When  several  debts  due  to  a  national 
bank  are  consolidated  into  one,  and  a 
new  note  is  given,  the  bank  is  not  act- 
ing ultra  vires  in  taking  a  mortgage 
on  real  estate  to  secure  such  note. 
Oldham  v.  First  Nat.  Bank,  85  N.  C. 
340. 

Agreement  for  periodical  renewals. 
— The  power  of  a  national  bank  to 
take  a  mortgage  of  real  estate  exe- 
cuted in  good  faith,  to  secure  pre-exist- 
ing indebtedness,  is  not  aflfected  by  the 
fact  that  at  the  same  time  an  old  note 
representing  the  debt  is  taken  up,  and 
a  new  one  given,  with  an  agreement 
for  periodical  renewals.  Howard  Nat. 
Bank  v.  Loomis,  51  Vt.  349. 

94.  Richards  v.  Kountze,  4  Neb.  200. 

95.  For  present  or  future  debt. — 
Schuyler  Nat.  Bank  v.  Gadsden,  191  U. 
S.  451,  48  L.  Ed.  258,  24  S.  Ct.  129; 
Union  Nat.  Bank  v.  Matthews,  98  U. 
S.  621,  25  L.  Ed.  188,  reversing  62  Mo. 
329;  Fortier  v.  New  Orleans  Nat.  Bank, 
112  U.  S.  439,  28  L.  Ed.  764,  5  S.  Ct. 
234;  National  Bank  v.  Whitney,  103  U. 
S.  99,  26  L.  Ed.  443;  Reynolds  v.  Craw- 
fordsville  First  Nat.  Bank,  112  U.  S. 
405,  28  L.  Ed.  733,  5  S.  Ct.  213;  Brown 
V.   Schleier,   55   C.   C.   A.   475,   118  Fed. 
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by  the  supreme  court  overruled  a  number  of  decisions  in  the  state  and  lower 
federal  courts,  which  by  a  weight  of  authority  had  decided  a  mortgage  to 


981;  Camp  v.  Land,  122  Cal.  167,  54  Pac. 
S39;  Warner  v.  De  Witt  County  Nat. 
Bank,  4  111.  App.  305;  Libby  v.  Union 
Nat.  Bank,  99  111.  (322;  Mapes  v.  Scott, 
94  111.  379;  First  Nat.  Bank  v.  Elmore, 
52  Iowa  541,  3  N.  W.  547;  State  Nat. 
Bank  v.  Flathers,  45  La.  Ann.  75,  12 
So.  243,  40  Am.  St.  216;  Fifth  Nat. 
Bank  v.  Pierce,  117  Mich.  376,  75  N.  W. 
1058;  Hennessy  v.  St.  Paul,  54  Minn. 
219,  55  N.  W.  1133;  Merchants'  Nat. 
Bank  v.  Hanson,  33  Minn.  40,  21  N.  W. 
849,  53  Am.  Rep.  5;  Thornton  v.  Na- 
tional Exch.  Bank,  71  Mo.  221;  Hall 
^  ^  V.  Farmers',  etc..  Bank,  145  Mo.  418,  46 
S.  W.  1000;  Riesterer  v.  Horton  Land, 
etc.,  Co.,  160  Mo.  141,  61  S.  W.  238: 
Wherry  v.  Hale,  77  Mo.  20;  First  Nat. 
Bank  v.  Grosshans,  61  Neb.  575,  85  N. 
W.  543;  Scofield  v.  State  Nat.  Bank,  9 
Neb.  316,  2  N.  W.  888,  31  Am.  Rep. 
412;  Graham  v.  National  Bank,  32  X. 
J.  Eq.  804;  Atlantic  State  Bank  v.  Sav- 
ery,  82  N.  Y.  291;  Simons  v.  First  Nat. 
Bank,  93  N.  Y.  369;  Oldham  v.  First 
Nat.  Bank,  85  N.  C.  340;  Winton  v.  Lit- 
tle, 94  Pa.  64;  Farmers'  Deposit  Nat. 
Bank  v.  Western,  etc..  Fuel  Co.,  215 
Pa.  115,  64  Atl.  374,  114  Am.  St.  Rep. 
949;  Stone  v.  Brown,  54  Tex.  330;  Wro- 
ten  V.  Armat,  72  Va.   (31   Gratt.)   238. 

"The  impending  danger  of  a  judg- 
ment of  ouster  and  dissolution  was, 
we  think,  the  check,  and  none  other 
contemplated  by  congress.  That  has 
been  always  the  punishment  prescribed 
for  the  wanton  violation  of  a  charter, 
and  it  may  be  made  to  follow  when- 
ever the  proper  public  authority  shall 
see  fit  to  invoke  its  application.  A 
private  person  can  not,  directly  or  in- 
directl}',  usurp  this  function  of  the 
government."  National  Bank  v.  Mat- 
thews, 98  U.   S.  621,  25   L.  Ed.  188. 

"Where  a  corporation  is  incompe- 
tent by  its  charter  to  take  a  title  to 
real  estate,  a  conveyance  to  it  is  not 
void,  but  only  voidable,  and  the  sov- 
ereign alone  can  object.  It  is  valid  un- 
til assailed  in  a  direct  proceeding  in- 
stituted for  that  purpose."  National 
Bank  v.  Matthews,  98  U.  S.  631,  35  L. 
Rd.  188.  See,  also.  Gold  Min.  Co.  'v. 
National  Bank,  96  U.  S.  640.  24  L.  Ed. 
648. 

Valid  between  parties. — A  mortgage 
of  real  estate,  securing  a  contempora- 
neous loan  of  money  advanced  by  a 
national  bank,  is  valid  inter  partes. 
Myers  v.  Campbell,  64  N.  J.  L.  186,  44 
Atl.  863. 


Attachment  creditor  can  not  im- 
peach.— A  national  bank  to  which  a 
corporation  was  indebted  purchased 
the  funding  bonds  of  the  corporation 
secured  by  a  trust  deed  of  its  real  es- 
tate to  the  amount  of  its  claims  and 
more,  and  to  conform  in  appearance 
with  Rev.  St.  U.  S.,  §  5137  [U.  S.  Comp. 
St.  1901,  p.  3460],  authorizing  a  na- 
tional bank  to  take  a  mortgage  only 
to  recover  debts  previously  contracted, 
and  to  make  it  appear  that  it  held  the 
notes  of  two  corporations  instead  of 
bonds  secured  by  mortgage,  it  took 
the  note  of  another  corporation,  which 
was  not  indebted  to  it,  indorsed  by  the 
one  issuing  the  bonds,  for  the  same 
amount  as  the  bonds.  Held,  that  the 
bonds  and  mortgage  were  not  held  as 
collateral  security  for  such  note,  and, 
as  such  subordinate  to  defendant's  lien 
on  the  property  under  an  attachment 
subsequent  to  the  trust  deed,  since  the 
note  did  not  represent  any  debt,  and 
defendant  could  not  usurp  the  province 
of  the  government,  and  punish  the 
bank  for  its  evasion  of  the  act  of  con- 
gress. Riesterer  v.  Horton  Land,  etc., 
Co.,  160  Mo.  141,  61  S.  W.  338. 

Existing  and  future  indebtedness. — 
A  national  bank  may  enforce  against 
the  mortgagee,  and  parties  claiming 
under  him  with  notice,  a  mortgage  of 
lands  executed  to  it  as  collateral  se- 
curity for  his  then  existing  indebted- 
ness _to  it,  and  such  as  he  might  there- 
after incur.  National  Bank  v.  Whit- 
nev    103  U.  S,  99,  26  L.  Ed.  443. 

Will  not  be  enjoined. — A.  executed 
a  promissory  note  to  B.,  and,  to  se- 
cure the  payment  thereof,  a  deed  of 
trust  of  lands,  which  was,  in  effect, 
a  mortgage  with  a  power  of  sale 
thereto  annexed.  A  national  bank,  on 
the  security  of  the  note  and  deed, 
loaned  money  to  B.,  who  thereupon 
assigned  them  to  the  bank.  The  note 
not  having  been  paid  at  its  matu- 
rity, the  trustee  was,  pursuant  to  the 
power,  proceeding  to  sell  the  lands, 
when  A.  filed  his  bill  to  enjoin  the 
sale,  upon  the  ground  that  by  §§  5136, 
5137,  Rev.  St.,  the  deed  did  not  inure 
as  a  security  for  a  loan  made  by  the 
bank  at  the  time  of  the  assignment 
of  the  note  and  deed.  Held,  that  the 
bank  was  entitled  to  enforce  the  col- 
lection of  the  note  by  a  sale  of  the 
lands.  Union  Nat.  Bank  v.  Matthews, 
98   U.   S.   621,   25   L.    Ed.   188. 
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a  national  bank  was  void.^^  The  decision  of  the  supreme  court,  of  course,  is 
final. 

What  Constitutes  Loan  on  Real  Estate. — A  married  woman  indorsed 
upon  a  promissory  note :  "I  hereby  charge  my  separate  and  personal  estate 
for  the  payment  of  the  within  note."  This  is  not  a  mortgage  in  any  sense, 
but  simply  a  personal  security,  which  a  national  bank  is  not  prohibited  from 
taking.^''  A  loan  by  a  national  bank  on  the  stock  of  a  corporation  as  col- 
lateral security  is  not  a  violation  of  the  provision  of  the  National  Banking  Act 
that  such  banks  shall  not  loan  money  on  a  mortgage  of  real  estate,  though  the 
property  of  the  corporation  whose  stock  is  pledged  consists  wholly  of  real 
estate.^* 

Debt  Presumed  Pre-Existing. — Where  notes  secured  by  mortgage  on 
land  are  assigned  to  a  national  bank,  it  will  not  be  presumed  that  they  were 
assigned  for  a  debt  created  in  prassenti,  in  violation  of  the  National  Banking 
Act.  If  that  fact  is  relied  on  to  defeat  the  assignment,  it  must  be  affirmatively 
shown  by  the  party  impeaching  it.*^ 

§  259  (labb)  Where  Taken  by  Assignment. — The  restriction  upon 
a  national  bank's  taking  real  estate  directly  for  the  security  of  a  contempo- 
raneous loan^  does  not  apply  where  notes  or  other  evidences  of  debt  secured 
by  a  mortgage  in  real  estate  are  assigned  to  the  bank  and  the  mortgage 
passes  as  an  incident  to  the  note.^ 


96.  Overruled  cases. — Beasley  v. 
Bignold,  5  Barn.  &  Aid.  (Eng.)  335; 
Forster  v.  Taylor,  5  Barn.  &  Aid. 
(Eng.)  887;  Cope  %\  Rowlands,  3  Mee. 
&  W.  (Eng.)  149;  Kansas  Valley  Nat. 
Bank  v.  Rowell,  Fed.  Cas.  No.  7,611, 
2  Dill.  371;  In  re  Freyvogel,  Fed.  Cas. 
No.  5,115;  Ripley  v.  Harris,  Fed.  Cas. 
No.  11,853,  3  Hiss.  199;  Brown  zj.  Tark- 
ington  (U.  S.),  3  Wall.  377,  18  h.  Ed. 
255;  Fridley  v.  Bowen,  87  III.  151; 
State  Nat.  Bank  v.  Flathers,  45  La. 
Ann.  75,  12  So.  243,  40  Am.  St.  Rep. 
216;  White  v.  Franklin  Bank  (Mass.), 
22  Pick.  181;  Baldwin  v.  Canfield,  26 
Minn.  43,  1  N.  W.  261;  Matthews  v. 
Skinker,  62  Mo.  329,  21  Am.  Rep.  425; 
Swope  V.  Leffingwell,  4  Mo.  App.  525; 
Bank  v.  Clark,  4  Mo.  59;  Griffith  v. 
Commonwealth  Bank,  4  Mo.  255; 
Bank  v.  Young,  37  Mo.  398;  Down- 
ing V.  Ringer,  7  Mo.  585;  Richards  v. 
Kountze,  4  Neb.  200;  Crocker  v.  Whit- 
ney, 71  N.  Y.  161,  reversed  in  103  U. 
S.  99,'  26  L.  Ed.  443;  Fowler  v.  Scully, 
72  Pa.  456,  13  Am.  Rep.  699;  Woods 
V.  People's   Nat.   Bank,  83   Pa.   57. 

97.  Third  Nat.  Bank  v.  Blake,  73 
N.    Y.   360. 

98.  Baldwin  v.  Canfield,  26  Minn. 
43,  1  N.  W.  261;  S.  C,  26  Minn.  62,  1 
N.    W.    585. 


99.  Richards  v.  Kountze,  4  Neb. 
200. 

1.  See  post,  "Loans  and  Discounts," 
§   269. 

2.  National  Bank  v.  Matthews,  98 
U;  S.  621,  25  L.  Ed.  188;  State  Nat. 
Bank  v.  Flathers,  45  La.  Ann.  75,  12 
So.  243,  40  Am.  St.  Rep.  216;  Weir 
V.  Birdsall,  37  App.  Div.  404,  50  N. 
Y.  S.  275;  First  Nat.  Bank  v.  An- 
drews, 7  Wash.  261,  34  Pac.  913,  38 
Am.    St.    Rep.    885. 

Note  secured  by  mortgage. — A  na- 
tional bank  may  take  as  collateral  se- 
curity for  a  loan  a  note  of  a  third 
person,  though  such  collateral  note  is 
secured  by  real  estate.  Merchants' 
Nat.  Bank  v.  Mears,  Fed.  Cas.  No. 
9,450,    8    Biss.    158. 

S.,  a  commission  merchant  in  St. 
Louis,  to  secure  a  debt  of  $6,500  due 
a  national  bank  in  Illinois,  transferred 
to  the  bank  a  note  of  $30,000,  of  M., 
secured  by  a  deed  of  trust  on  real  es- 
tate subject  to  further  liens.  M.  exe- 
cuted to  the  bank  a  deed  of  the  prop- 
erty m  payment  of  the  sum  due  from 
hirn,  the  bank  agreeing  to  discharge 
the  other  liens  thereon.  Held,  that 
such  transaction  ^as  allowed  by  the 
national  banking  law,  permitting  such 
banks     to    "purchase,    hold,     and    con- 
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§  259  (labc)  Where  Taken  by  Subrogation. — A  national  bank  may 
be  substituted  to  the  rights  of  a  surety  who  has  taken  a  mortgage- on  real 
estate.^ 

§  259  (lac)  Power  to  Lease  Land. — The  power  conferred  on  na- 
tional banks  to  purchase  and  hold  such  real  estate  as  shall  be  necessary  for 
its  immediate  accommodation  in  the  transaction  of  its  business,  includes  the 


vey"  real  estate  for  certain  purposes 
and  no  other.  Mapes  v.  Scott,  88  111. 
353. 

Under  The  National  Banking  Act, 
§  28,  allowing  national  banks  to  hold 
real  estate  mortgaged  or  conveyed  to 
it  as  security  or  in  satisfaction  of 
debts  previously  contracted,  such  a 
bank  may  take  an  assignment  of  notes 
secured  by  mortgage  as  security  or 
in  satisfaction  of  a  debt  previously 
contracted,  and  the  mortgage  will  not 
be  extinguished  by  the  assignment. 
Richards    v.    Kountze,    4    Neb.    200. 

Purchase  of  notes. — It  is  competent 
for  a  national  bank  to  purchase  a 
note  in  favor  of  a  third  party,  and 
thereby  acquire  incidentally  a  mort- 
gage on  land  which  had  been  given 
to  secure  it;  and  the  claim  so  evi- 
denced may  be  incorporated  with  other 
indebtedness,  and  a  new  mortgage  on 
real  estate  taken  to  secure  the  whole 
sum.  Oldham  v.  First  Nat.  Bank,  85 
N.   C.   240. 

Note  secured  by  personal  and  real 
securities. — Under  Rev.  St.,  §  5137,  giv- 
ing powers  to  national  banks  to  pur- 
chase, hold,  and  convey  real  estate, 
such  bank  has  power  to  take  from  a 
customer,  as  collateral  security  for  a 
loan  to  him,  the  note  and  mortgage 
of  a  third  party,  together  with  certain 
personal  securities;  and  if  the  bor- 
rower becomes  insolvent,  and  the 
personal  securities  prove  insufficient, 
the  bank  can  maintain  a  bill  to  fore- 
close the  mortgage.  Merchants'  Nat. 
Bank  v.  Mears,  Fed.>  Cas.  No.  9,450, 
8   Biss.   158. 

Rev.  St.,  §  5136,  «ubd.  7,  authorizes 
national  banks  to  loan  money  on  per- 
sonal security.  A  bank  loaned  money, 
the  borrower  giving  his  note  therefor, 
and  transferring  securities  as  collat- 
eral, among  which  was  a  note  held 
by  the  borrower,  and  secured  by  a 
real-estate  mortgage.  The  loan  hav- 
ing been  reduced  by  the  other  col- 
laterals, the  bank  took  the  mortgage 
to  secure  the  balance.  Held,  that  the 
transaction  was  valid.  Merchants'  Nat. 
Bank  v.  Mears,  Fed.  Cas.  No.  9,450, 
8    Biss.    158. 


Discount  of  notes  secured  by  mort- 
gage.— If  a  note  secured  by  a  deed  of 
trust  on  real  estate  be  discounted  by 
a  national  bank,  the  security  passes 
to  the  bank  and  may  be  enforced  by 
it.  Thornton  v.  National  Exch.  Bank, 
71    Mo.   221. 

Mortgage  given  one  partner  by  an- 
other.— A  national  bank  refused  to 
negotiate  a  loan  upon  the  responsi- 
bility of  a  firm,  but  agreed  to  and  did 
make  the  loan  upon  a  note  made  by 
one  member  of  the  firm  to  the  other, 
and  indorsed  by  the  latter  to  the  bank, 
the  maker  giving  a  bond  and  mort- 
gage upon  separate  property  to  se- 
cure the  indorser  against  liability  upon 
his  indorsement,  with  an  agreement 
that,  in  case  of  default,  the  security 
should  inure  to  the  bank.  Held,  that 
the  bond  and  mortgage  were  not 
within  the  prohibition  of  §  28  of  the 
National  Banking  Act  against  such 
banks  holding  real  estate  by  pur- 
chase or  mortgage;  that  the  same 
were,  therefore,  legal  and  binding, 
and  might  be  enforced  for  the  bene- 
fit of  the  bank.  First  Nat.  Bank  v. 
Haire,    36    lovva    443. 

Bank  organized  from  state  bank. — 
Under  Act  U.  S.  June  3,  1864,  §  44, 
providing  that  state  banks  may  be 
reorganized  into  national  banks,  and 
§  28,  providing  that  national  banks 
may  purchase,  hold,  or  convey  such 
real  estate  as  may  be  mortgaged  to 
them  in  good  faith  by  way  of  se- 
curity for  debts  previously  contracted, 
a  national  bank,  organized  from  a 
state  bank,  may  take  an  assignment 
of  a  note  with  mortgage  security 
from  the  latter,  and  enforce  collec- 
tion by  foreclosure.  Scofield  v.  State 
Nat.  Bank,  9  Neb.  316,  2  N.  W.  888, 
31    Am.    Rep.    412. 

3.  Acquired  by  subrogation. — Ma- 
goffin V.  Boyle  Nat.  Bank,  24  Ky.  L. 
Rep.   585,    69   S.    W.    702. 

Under  Rev.  St.,  §  5137,  giving  power 
to  a  national  bank  to  hold  real  prop- 
erty, such  bank  may  hold  real  estate 
security/  acquired  by  subrogation  as 
holder  of  a  negotiable  note.  Mathews 
V.  Abbott,  Fed.  Cas.  No.  9,275,  2  Hask. 
289. 
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power  to  lease  real  estate  for  such  purpose,*  and  a  bank  does  not  exceed 
its  powers  by  leasing  ground  for  a  term  of  years  under  an  agreement  with 
the  owner  that  it  will  erect  a  building  thereon  for  its  use,  providing  it  acts 
in  good  faith,  and  for  the  purpose  of  obtaining  an  eligible  location  and  a 
suitable  building  in  which  to  conduct  its  business.^  Nor  is  such  a  lease 
invalid  because  the  aggregate  rental  which  the  bank  agrees  to  pay  during  the 
term  in  monthly  installments  exceeds  its  capital  stock.  Such  an  agreement 
does  not  create  an  indebtedness  for  the  aggregate  amount  of  the  install- 
ments.® The  lessor  is  not  accountable  to  the  creditors  or  stockholders  where 
the  bank  exceeds  its  powers  by  expending  an  unauthorized  amount  in  the 
erection  of  a  building  to  become  a  part  of  the  lessor's  land.''  A  lease  by  a 
national  bank  before  receiving  authorization  from  the  comptroller  to  begin 
the  business  of  banking,  of  a  bank  building,  is  ultra  vires,  and  will  not  sup- 
port an  action  for  rent  or  for  anything  beyond  the  value  of  what  the  bank 
has  actually  received  and  enjoyed.* 

§  259  (lb)  Personal  Property. — A  national  bank  has  no  power  to  deal 
in  personal  property,^  but  it  may  take  such  property  to  avoid  a  pecuniary 


4.  Power  to  lease  land. — Brown  v. 
Schleier,  55  C.  C.  A.  475,  118  Fed.  981, 
affirmed  in  194  U.  S.  18,  48  L.  Ed.  857, 
S4  S.   Ct.  558. 

5.  Term  of  lease. — A  lease  of  prop- 
erty by  a  national  bank  for  ninety- 
nine  years  is  not  ultra  vires  and  void 
because  the  term  will  outlast  its  cor- 
porate life.  Being  authorized  by  the 
statute  to  purchase  real  estate  in  fee 
simple  for  specified  purposes,  it  may 
acquire  any  lesser  estate  or  interest 
which  is  vendible.  Decree  112  Fed. 
577,  affirmed.  Brown  v.  Schleier,  55 
C.  C.  A.  475,  118  Fed.  981,  affirmed 
in  194  U.  S.  18,  48  L.  Ed.  857,  24  S. 
Ct.    558.  . 

A  national  bank  has  power  to  lease 
property  for  its  occupancy  in  conduct- 
ing its  business  for  a  term  extending 
beyond  the  expiration  of  its  charter, 
even  though  the  lease  is  assignable 
only  by  consent  of  the  lessor.  Judg- 
ment, International  Trust  Co.  v.  Weeks, 
116  Fed.  898,  reversed.  Weeks  v.  In- 
ternational Trust  Co.,  69  C.  C.  A.  236, 
125    Fed.   370. 

6.  Amount  of  rent. — Rev.  St.,  § 
5202  [U.  S.  Comp.  St.  1901,  p.  3494]. 
Decree  112  Fed.  577,  affirmed.  Brown 
V.  Schleier,  55  C.  C.  A.  475,  118  Fed. 
981;  affirmed  in  194  U.  S.  18,  48  L. 
Ed.    857,    24    S.    Ct.    558. 

A  contract  by  which  a  national  bank 
leased  ground  for  ninety-nine  years, 
agreeing  to  pay  a  monthly  rental 
therefor,  does  not  create  an  indebted- 
ness for  the  full  amount  of  the  rental 
accruing   during   the    term.     Brown   v. 


Schleier,  112  Fed.  577;  S.  C,  55  C.  C. 
A.  475,  118  Fed.  981.  Affirmed  in  194 
U.   S.   18,   48   L.   Ed.   857,   34  S.   Ct._  558. 

7.  Liability  of  lessor  to  creditors. 
— A  lessor  of  real  estate  to  a  national 
bank  for  a  long  term,  in  which  the 
bank  covenants  to  erect  a  bank  build- 
ing which  shall  become  part  of  the 
realty,  can  not  be  held  accountable 
to  the  stockholders  or  creditors  of 
the  bank  because  it  may  have  ex- 
ceeded its  powers  by  expending  more 
money  in  the  erection  of  the  build- 
ing than  it  was  authorized  to  do  under 
the  law,  and  more  than  was  required 
by  the  terms  of  the  lease;  nor  can 
such  excessive  expenditure  be  charged 
as  a  lien  upon  the  property  in  favor 
of  creditors  after  the  same  has  passed 
into  the  hands  of  the  lessor.  Decree 
112  Fed.  577,  affirmed.  Brown  v. 
Schleier,  55  C.  C.  A.  475,  118  Fed.  981, 
affirmed  in  194  U.  S.  18,  48  L.  Ed. 
857,    34    S.    Ct.    558. 

8.  Before  authorized  to  do  business. 
—The  last  clause  of  Rev.  St.,  §  5136, 
forbids  a  national  bank,  which  has 
filed  its  articles  of  association  and 
certificate  of  organization  with  the 
comptroller,  from  transacting  "any 
business,  except  such  as  is  incidental 
and  necessarily  preliminary  to  its  or- 
ganization," until  authorized  by  the 
comptroller  to  begin  the  business  of 
banking,  McCormick  v.  Market  Nat. 
Bank,  163  111.  100,  44  N.  E.  381,  affirmed 
in  165  U.  S.  533,  41  L.  Ed.  817,  17  S.  Ct. 
433. 

9.  Personal    property. — Under    Rev. 
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loss^°  or  as  security  for  loans  or  for  bills  of  exchange  purchased.^^  Where 
a  bank  takes  personal  property  to  be  sold  and  the  proceeds  applied  to  an  in- 
debtedness to  the  bank  and  the  surplus  to  be  returned  to  the  debtor,  the  bank 
is  liable  for  such  surplus. ^^  The  national  banking  laws  do  not  prevent  a 
national  bank  from  selling  on  credit  grain  owned  by  it,  and  acquiring  a  seed- 
grain  lien  for  the  price,  under  a  state  statute. ^^  The  Revised  Statutes  giv- 
ing national  banks  such  powers  as  are  necessary  for  the  transaction  of  their 
business,  does  not  relieve  a  national  bank  interested  in  such  a  transaction 
from  the  operation  of  an  act  of  a  state,  providing  that,  where  cotton  has 
been  sold  under  a  cash  contract,  the  title  should  not  pass  to  the  buyer  until 
the  price  has  been  paid.^* 

§  259  (2)  Right  to  Improve  Property. — Where  a  national  bank  has 
acquired  property  by  purchase  or  lease  for  the  purpose  authorized  by  the 
statute,  it  may  improve  the  same  in  any  manner  that  other  prudent  owners 
would  do,  so  as  to  render  it  most  productive.  It  is  not  limited  to  the  con- 
struction of  a  building  sufficient  only  for  its  own  use.^^     A  national  bank 


St.  U.  S.,  §  5136  [U.  S.  Comp.  St. 
1901,  p.  3455],  prescribing  the  powers 
of  national  banks,  authorizing  them  to 
take  personal  property  as  security  for 
loans  or  for  bills  of  exchange  pur- 
chased by  them,  but  not  to  deal  in 
merchandise  of  any  kind,  the  fact  that 
the  transfer  to  a  national  bank  of  bills 
of  lading  attached  to  drafts  on  a  pur- 
chaser of  hay  amounted  to  a  sale  of 
the  hay  would  not  entitle  the  final 
purchaser  to  recover  from  the  bank 
for  deficiency  in  the  quality  of  the 
hay,  since  the  transaction  would  be 
ultra  vires.  Leonhardt  &  Co.  v. 
Small  &  Co.,  117  Tenn.  153,  96  S. 
W.   1051,   6   L.   R.   A.,   N.   S.,   887. 

10.  A  national  bank  may  purchase 
wheat  where  the  purchase  is  necessary 
to  protect  its  interests.  First  Nat. 
Bank  v.  Bannister,  7  Kan.  App.  787, 
54  Pac.  20. 

11.  Security  for  loan. — Leonhardt  & 
Co.  V.  Small  &  Co.,  117  Tenn.  153,  96 
S.  W.  1051,  6  L.  R.  A.,  N.  S.,  887.  See 
post,  "Power  with  Regard  to  Security 
Taken,"   §   269    (3). 

Advances  for  growing  of  crops. — 
The  mere  fact  that  a  national  bank 
and  a  person  engaged  in  buying  grain 
arrange  that  the  contracts  of  sales  for 
future  delivery  into  which  such  person 
has  entered  shall  be  transferred  to 
the  bank  as  security  for  advances 
made  or  to  be  made  by  it,  and  that 
the  proceeds  derived  from  the  sales 
of  grain  shipped  and  sold  by  the  bank 
for  the  benefit  of  such  person  should 
be  applied  in  protecting  his  contracts 
for    future    delivery,    does    not    render 

3   B   &  B— 15 


the  bank  a  dealer  in  board  of  trade 
options,  so  as  to  make  the  transac- 
tions ultra  vires.  Morris  v.  Dixon 
Nat.    Bank,   55    111.   App.    298. 

12.  Surplus  of  proceeds  of  sale. — A 
company  indebted  to  a  national  bank 
on  a  note,  and  also  to  its  president 
and  cashier  on  indorsements  made  for 
it,  turned  over  to  such  officers  its 
property,  to  be  sold,  and  the  proceeds 
applied  on  such  indebtedness,  the  sur- 
plus, if  any,  to  be  paid  to  the  com- 
pany. Held  that,  regardless  of  the 
question  of  the  liability  of  the  offi- 
cers, the  bank,  as  such,  was  liable  to 
the  company  for  a  surplus  which  it 
received  and  used  in  its  business. 
Paxton  V.  V'incennes  Mfg.  Co.,  20 
Ind.   App.   253,   50   N.   E.   583. 

13.  First  Nat.  Bank  v.  Peavy  Ele- 
vator Co.,  10  S.  Dak.  3  67,  72  N.  W.  402. 

14.  National  Bank  v.  Augusta  Cot- 
ton, etc.,  Co.,  104  Ga.  403,  30  S.  W. 
888;  South  Carolina,  etc.,  R.  Co.  v. 
Augusta  Cotton,  etc.,  Co.,  105  Ga. 
486,    30    S.    E.    891. 

15.  To  improve  property. — Decree 
112  Fed.  577,  affirmed  in  Brown  v. 
Schleier,  55  C.  C.  A.  475,  118  Fed.  981, 
affirmed  in  194  U.  S.  18,  48  L.  Ed. 
857,    24    S.    Ct.    558. 

A  national  bank  leased  ground  for 
a  term  of  ninety-nine  years,  and  ex- 
pended over  $300,000  in  the  erection 
of  a  building  thereon.  It  occupied  a 
portion  of  the  building  as  a  banking 
house,  and  rented  the  remainder  to 
tenants.  By  a  subsequent  contract  it 
surrendered  the  building  to  the  owner 
of   the    land,    and    the    lease    was    can- 
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-which  has  lawfully  acquired  the  title  to  property  in  payment  of  a  debt  has 
implied  authority  to  make  reasonable  repairs  thereon  for  the  purpose  of  put- 
ting it  in  a  salable  condition,  and  its  directors  can  not  be  held  personally  liable 
for  money  so  expended  in  good  faith. i®  The  purchase  of  stock,  by  a  na- 
tional bank,  in  a  corporation  one  of  the  objects  of  which  is  the  improvement 
of  real  estate,  is  not  within  the  inhibition  upon  national  banks  to  engage  in 
the  improvement  of  real  estate  not  necessary  for  their  own  use.^'' 

To  Provide  Offices  to  Rent. — Where  a  national  bank  in  flourishing  con- 
dition has  been  for  many  yea^s  the  rightful  owner  of.  a  lot  improved  by  its 
bank  building,  it  had  power  to  alter,  and  enlarge  the  improvement  thereon  so 
as  to  furnish  better  accommodation  for  the  Bank's  business,  and  at  the  same 
time  provide  offices  which  could  be  rented  to  tenants. ^^ 

To  Mine  on  Property. — A  national  bank  has  no  power  to  prospect  for 
mineral  nor  to  prosecute  a  mining  business  on  property  which  it  has  ac- 
quired, and  directors  who  authorize  such  expenditure  are  personally  liable 
therefore  to  the  bank  or  its  receiver.  ^^ 

§  259  (3)  Right  to  Convey  Property. — The  National  Bank  Act,  au- 
thorizes national  banks  to  purchase  real  estate  under  certain  restrictions, 
but  places  no  restriction  upon  the  power  to  convey.^"  Where  a  national  bank 
lawfully  holds  realty,  it  may  convey  the  same  on  credit,  as  well  as  for  cash, 
and  take  a  mortgage  to  secure  the  unpaid  purchase  money. ^^ 

Right  to  Exchange  Property. — A  national  bank  has  the  power  to  enter 
into  an  agreement  to  accept  personal  property  in  payment  for  its  real  estate, 
which  it  has  disposed  of.^^ 

§  260.  Contracts  and  Dealings— §  260  (1)  In  General. ^s— A  na- 
tional bank  may  ratify  and  become  bound  by  a  contract  made  by  the  pro- 

celed.     A  receiver  was  afterwards  ap-  19.    Cooper  v.  Hill,  36  C.  C.  A.  402. 

pointed     for    the    bank,     who    brought  94  Fed.  582. 

suit  to  charge  the  property  with  a  20.  New  Orleans  Nat.  Bank  v.  Ray- 
lien  for  the  money  expended  in  the  mond,  39  La.  Ann.  355,  29  Am.  Rep. 
erection  of  the  building,  on  the  ground  335 

that  the  action  of  the  bank  in  making  ^^      Reserved     vendor's    lien.-First 

the  lease  and  in  expending  the  money  ^       ^  ^        j^.^^          j^i                 ^jl 

was  ultra  vires.     No  fraud  was  shown  „.„                            u,     «          1.         , 

in   the   transaction,  and   it   did   not   ap-  a  u     i  •     j        i      ^.i      -nt  *.■ 1 

pear    that    any    of   the    creditors   were  A  bank  organized  under  the  National 

such  when  the  lease  was  made.     Held,  Banking  Act  may  sell  any  immovable 

that   the   receiver,   under   such   circum^  '*   °7",='   and   reserve   a   niortgage  and 

stances,    had    no    greater    rights    than  ^^"'^%'  ?."^''T  °"  ^    1    T  ?   fnn 

the   bank,   and   that  the  bill   stated  no  ^a'.    Bank   z..    Raymond,   29   La.   Ann. 

grounds  for  relief.     Brown  v.  Schleier,  ^*'*'    ■^«   A™-    -^ep.    ii5. 

112   Fed.   577;   S.   C,   55   C.   C.   A.   475,  22-     First     Nat.    Bank    v.    Reno,    73 

ns    Fed.    981,    affirmed    in    194    U.    S.  Iowa   145,    34   N.   W.    796. 

18,  48   L.   Ed.  857,   24   S.   Ct.   558.  23.      Contracts     and   '  dealingSv— See 

16.  Cooper  v.  Hill,  36  C.  C.  A.  402,  ante,  "Contracts  in  General,''  §  96; 
94    Fed.    582.  "Banking  Powers,"  §  238. 

17.  Western  Imp.  Co.  v.  Des  Moines  As  to  contract  of  guaranty,  see 
Nat.  Bank,  103  Iowa  455,  72  N.  W.  ante,  "Banking  Powers,"  §  258.  As  to 
657.                                                                            borrowing  money,    see   ante,   "Banking 

18.  Wingert  v.  First  Nat.   Bank,   99       Powers,"  §  258. 
C.   C.   A.   315,   175   Fed.   739. 
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moters  before  its  organization.     Whether  or  not  the  contract  has  been  rati- 
fied is  a  question  for  the  jury.^* 

§  260  (2)  Acquiring  or  Dealing  in  Stock  of  Other  Corporations 
— §  260  (2a)  In  General. — Questions  as  to  the  power  of  a  national  bank 
to  purchase  or  own  stock  in  other  corporations  must  be  determined  from 
the  statutes  of  the  United  States  as  construed  by  the  United  States  supreme 
court.^^  A  national  bank  has  no  power  to  deal  in  stocks,  and  can  not,  there- 
fore, acquire  the  stock  of  another  corporation,^^  except  as  incidental  to  its 
power  to  lend  money  on  personal  security,^'^  or  in  satisfaction  of  indebted- 
ness to  it.^* 

§  260  (2b)  As  Investment  or  Speculation. — A  national  bank  is  with- 
out power  to  purchase,  as  an  investment,  with  its  surplus  funds,  and  to  hold 
as  such,  shares  of  stock  in  another  national  bank.^^       A  national  bank  has 


24.  Made   before    organization. — Mc- 

Donough  V.   First   Nat.   Bank,  34  Tex. 
309. 

Under  the  provision  of  the  national 
banking  law  (Rev.  St.  U.  S.,  §  5136) 
that  "no  association  shall  transact  any 
business,  except  such  as  is  incidental 
and  necessarily  preliminary  to  its  or- 
ganization, until  it  has  been  authorized 
by  the  comptroller  of  the  currency 
to  commence  the  business  of  bank- 
ing," a  lease  by  an  association  formed 
under  said  act,  but  not  authorized 
by  the  comptroller  to  commence  the 
business  of  banking,  of  premises  "to 
be  used  as  a  banking  office,  and  for 
no  other  purpose,"  is  ultra  vires  and 
void,  and  there  can  be  no  recovery 
against  the  association  for  the  rental 
of  such  premises,  except  upon  the 
ground  and  to  the  extent  of  the  bene- 
fits received.  McCormick  v.  Market 
Nat.  Bank,  162  111.  100,  44  N.  E.  381, 
affirming  61  111.  App.  33;  affirmed  in 
165  U.  S.  538,  41  L.  Ed.  817,  17  S.  Ct. 
433. 

25.  Chemical  Nat.  Bank  v.  Haver- 
male,  120  Cal.  601,  53  Pac.  1071,  65 
Am.    St.    Rep.   206. 

26.  California  Bank  v.  Kennedy,  167 
U.  S.  362,  42  L.  Ed.  198,  17  S.  Ct.  831. 
Judgment  65  C.  C.  A.  620,  133  Fed. 
658,  affirmed.  Shavi^  v.  National  Ger- 
man-American Bank,  199  U.  S.  603, 
50  L.  Ed.  338,  26  S.  Ct.  750;  Chemical 
Nat.  Bank  v.  Havermale,  130  Cal.  601, 
52   Pac.   1071,   65   Am.   St.   Rep.   306. 

Impliedly  prohibited. — ^Dealing  in 
stocks  by  a  national  bank  is  not  ex- 
pressly prohibited;  but  such  a  pro- 
hibition is  implied  from  the  failure 
to  grant  the  power.  First  Nat.  Bank 
V.  National  Exch.  Bank,  92  U.  S.  122, 
23    L.    Ed.    679,    51    How.    Prac.    330; 


California  Bank  v.  Kennedy,  167  U. 
S.  363,  42  L.  Ed.  198,  17  S.  Ct.  831; 
Shaw  V.  National  German-American 
Bank,  199  U.  S.  603,  50  L.  Ed.  338, 
36  S.  Ct.  750;  First  Nat.  Bank  v.  Con- 
verse, 300  U.  S.  425,.  50  L.  Ed.  537,  26 
S.  Ct.  306;  McCreery  Realty  Corp.  v. 
Equitable  Nat.  Bank,  203  U.  S.  584, 
51  L.  Ed.  328,  27  S.  Ct.  782.  See  Scott 
V.  Deweese,  181  U.  S.  202,  317,  45  h- 
Ed.  822,  21   S.   Cl.   585. 

The  power  to  purchase  or  deal  in 
stock  of  another  corporation,  being 
not  expressly  conferred  upon  national 
banks,  nor  an  act  which  may  be  ex- 
ercised as  incidental  to  the  powers 
expressly  conferred,  a  dealing  in  stocks 
is  consequently  an  ultra  vires  act. 
Being  such,  it  is  without  efficacy. 
Pearce  v.  Madison,  etc.,  R.  Co.  (U. 
S.),  31  How.  441,  445,  16  L.  Ed.  184; 
California  Bank  v.  Kennedy,  167  U. 
S.  363,  43  L.  Ed.  198,  17  S.  Ct.  831, 
reaffirmed  in  Shaw  v.  National  Ger- 
man-American Bank,  199  U.  S.  603, 
50  L.  Ed.  328,  36  S.  Ct.  750;  McCreery 
Realty  Corp.  v.  Equitable  Nat.  Bank, 
203  U.  S.  584,  51  L.  Ed.  338,  27  S.  Ct. 
783.  See  Scott  v.  Deweese,  181  U.  S. 
303,   45   L.    Ed.   823,   31   S.   Ct.   585. 

27.  California  Bank  v.  Kennedy,  167 
U.   S.   363,  43   L.    Ed.   198,  17    S.   Ct.   831. 

28.  First  Nat.  Bank  v.  Converse,  200 
U.   S.   425,   50   L.    Ed.   537,  36   S.   Ct.   306. 

29.  For  investment. — Judgment  24 
C.  C.  A.  444,  79  Fed.  51,  reversed. 
First  Nat.  Bank  v.  Hawkins,  174  U. 
S.  364,  43  L.  Ed.  t007,  19  S.  Ct.  739; 
Scott  V.  Deweese,  181  U.  S.  203,  45 
L.  Ed.  822,  21  S.  Ct.  585,  reaffirmed 
in  Shaw  v.  National  German-American 
Bank,  199  U.  S.  603,  50  L.  Ed.  328, 
36    S.    Ct.    750. 

Under  Rev.  St.,  §  5136  (U.  S.  Comp. 
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no  power  to  purchase  corporate  stock  for  speculation.^^     The  want  of  au- 


St.  1901,  p.  3455),  a  purchase  of  cor- 
porate stock  by  a  national  bank  for 
the  purpose  of  selling  the  same  at  a 
profit  was  ultra  vires  and  voidable  as 
between  the  parties.  Barron  v.  Mc- 
Kinnon,   196    Fed.   933. 

"The  reasons  which  disqualify  a  na- 
tional bank  from  investing  its  money 
in  the  stock  of  another  corporation 
are  quite  as  obvious  when  the  other 
corporation  is  a  national  bank  as  in 
the  case  of  other  corporations.  The 
investment  by  national  banks  of  their 
surplus  funds  in  other  national  banks, 
situated,  perhaps,  in  distant  states,  as 
in  the  present  case,  is  plainly  against 
the  meaning  and  policy  of  the  statutes 
from  which  they  derive  their  powers, 
and  evil  consequences  would  be  cer- 
tain to  ensue  if  such  a  course  of 
conduct  were  countenanced  as  lawful.'' 
First  Nat.  Bank  v.  Hawkins,  174  U. 
S.  364,  43  L.  Ed.  1007,  19  S.  Ct.  739, 
reaffirmed  in  Shaw  v.  National  Ger- 
man-American Bank,  199  U.  S.  603, 
50    L.    Ed.    338,    26    S.    Ct.    750. 

Estoppel  by  receipt  of  dividends. — ■ 
A  national  bank,  which,  as  a  matter 
of  fact,  purchased,  and  held  as  an  in- 
vestment, shares  of  stock  in  a  second 
national  bank,  and  received  dividends 
thereon,  is  not  thereby  estopped  to 
plead  the  unlawfulness  of  its  action 
in  defense  to  an  action  by  the  re- 
ceiver of  the  second  bank,  after  its 
insolvency,  to  collect  an  assessment 
made  on  the  shareholders  by  the 
comptroller.  The  contract  by  which 
it  assumed  to  become  a  shareholder, 
being  ultra  vires  and  in  contravention 
of  the  policy  of  the  statute,  was  not 
merely  voidable,  but  void,  and  could 
not  be  given  validity,  nor  made  the 
foundation  of  any  right  of  action,  by 
any  subsequent  ratification  or  act  of 
performance.  Judgment  24  C.  C.  A. 
444,  79  Fed.  51,  reversed.  First  Nat. 
Bank  v.  Hawkins,  174  U.  S.  364,  43 
L.    Ed.    1007,    19    S.    Ct.    739. 

Assessed  as  stockholder. — A  national 
bank  has  no  power  to  invest  its  sur- 
plus fund  in  the  stock  of  another  na- 
tional bank,  and  can  not  be  assessed 
thereon  as  a  stockholder,  although  it 
actually  made  the  purchase  and  held 
and  received  dividends  on  the  stock. 
Shaw  V.  National  German-American 
Bank,  65  C.  C.  A.  620,  133  Fed.  658, 
affirmed  in  199  U.  S.  603,  50  L.  Ed. 
338,    36    S.    Ct.    750. 

If  it  be  conceded  that  the  liability 
of  a  shareholder  in  a  national  bank 
to    respond   to   an   assessment   in   case 


of  insolvency  is  statutory,  and  not 
contractual,  such  fact  does  not  affect 
the  question  of  the  liability  of  an- 
other national  bank,  holding  stock  in 
the  insolvent  bank  as  an  investment, 
without  authority  of  law,  for  such  an 
assessment,  as  congress  can  not  rea- 
sonably be  presumed  to  have  intended 
to  subject  the  stockholders  and  cred- 
itors of  the  defendant  bank  to  a  lia- 
bility, the  power  to  assume  which  it 
had  denied  to  the  bank  for  their  pro- 
tection. Judgment  34  C.  C.  A.  444, 
79  Fed.  51,  reversed.  First  Nat.  Bank 
V.  Hawkins,  174  U.  S.  364,  43  L.  Ed. 
1007,   19    S.    Ct.    739. 

30.  For  speculation. — First  Nat.  Bank 
V.  Converse,  300  U.  S.  435,  50  L.  Ed. 
537,  26  S.  Ct.  306.  See,  also.  Mer- 
chants' Nat.  Bank  v.  Wehrmann,  302 
U.  S.  395,  50  L.  Ed.  1036,  26  S.  Ct. 
613;  First  Nat.  Bank  v.  National  Exch. 
Bank,    39    Md.    600. 

The  power  of  a  national  bank  to 
engage  in  this  character  of  business 
can  not  be  inferred  to  have  been  pos- 
sessed by  the  bank  as  an  incident  of 
securing  a  present  loan  of  money  or 
as  a  means  of  protecting  itself  from 
loss  upon  a  pre-existing  indebtedness. 
To  concede  that  a  national  bank  has 
ordinarily  the  right  to  take  stock  in 
another  corporation  as  collateral  for 
a  present  loan  or  as  security  for  a 
pre-existing  debt,  does  not  imply  that 
because  a  national  bank  has  lent 
money  to  a  corporation,  it  may  be- 
come an  organizer  and  take  stock  in 
a  new  and  speculative  venture.  First 
Nat.  Bank  v.  Converse,  200  U.  S.  425, 
50   L.    Ed.   537,   26   S.   Ct.   306.. 

Stock  of  another  national  bank. — 
Purchase  of  another  national  bank 
stock  for  speculation  by  a  national 
bank  is  ultra  vires.  Metropolitan 
Trust  Co.  V.   McKinnon,  172  Fed.  846. 

An  agreement  between  the  officers  of 
a  national  bank  and  the  maker  of  a 
note  payable  to  the  bank  that  it  may 
be  paid  by  the  transfer  to  the  bank 
of  stock  of  another  bank  is  illegal, 
and  the  receiver  of  the  bank  is  not 
estopped  from  denying  its  validity  by 
reason  of  having  realized  on  securi- 
ties transferred  to  the  bank  as  a  part 
of  the  transaction;  such  securities 
having  been  received  by  such  maker 
as  trustee  for  the  bank.  Tillinghast 
V.  Carr,  82  Fed.  298. 

What  amounts  to  purchase  for  spec- 
ulation.— The  president  of  a  national 
bank  who  largely  controlled  its  poli- 
cies   purchased    stock    in    violation    of 
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thority  of  a  national  bank  to  subscribe  for  capital  stock  in  a  speculative  enter- 
prise is  a  valid  defense  to  an  action  against  it  to  enforce  its  statutory  liability 
as  a  stockholder.^^ 

§  260  (2c)  As  Satisfaction  of  Debt.— Debt  Due  to  Bank.— A  na- 
tional bank  may  accept  stocks  in  satisfaction  of  a  debt,  with  a  view  to  their 
subsequent  sale  or  conversion  into  money  in  order  to  make  good  or  reduce 
an  anticipated  loss. ^ 2 


his  duty  so  as  to  make  him  liable 
to  the  bank  for  the  resulting  loss. 
The  National  Treasury  Department 
after  an  examination  required  the 
bank  to  immediately  dispose  of  the 
stock  which  could  not  then  be  done 
without  loss,  whereupon,  pursuant  to 
an  arrangement  with  the  department, 
the  president  and  his  son  executed  a 
bond  to  the  bank,  prepared  by  the 
Treasury  Department  conditioned  to 
be  void  if  within  two  years  the  bank 
should  sell  the  stocks  and  realize 
therefrom,  their  cost,  whereupon  the 
Treasury  Department  withdrew  its  de- 
mand for  the  immediate  sale  of  the 
stock.  Held,  that  the  execution  of 
the  bond  was  not  an  agreement  by 
the  bank  not  to  sell  the  stocks  for 
two  years  whatever  mig'ht  be  their 
market  fluctuations,  thereby  making 
the  bank  to  speculate  in  stocks,  so  as 
to  be  ultra  vires  on  the  part  of  the 
bank,  especially  when  considered  as  a 
covenant  as  prescribed  in  Code  Civ. 
Proc,  §  1915,  providing  that  a  bond 
in  a  penal  sum  containing  a  condi- 
tion to  the  effect  that  it  is  to  be  void 
upon  the  performance  of  any  act  has 
the  same  effect  for  the  purpose  of 
maintaining  an  action  thereon  as  if 
it  contained  a  covenant  to  perform 
the  act  specified  in  the  condition. 
First  Nat.  Bank  v.  Jenkins,  73  Misc. 
Rep.    277,    130    N.    Y.    S.    947. 

31.  First  Nat.  Bank  v.  Converse,  200 
U.  S.  425,  50  L.   Ed.  537,  26  S.  Ct.  306. 

32.  Satisfaction  of  debt  due  bank. — 
First  Nat.  Bank  v.  National  Exch. 
Bank,  92  U.  S.  122,  23  L.  Ed.  679,  51 
How.  Pac.  320;  California  Bank  v. 
Kennedy,  167  U.  S.  362,  42  L.  Ed.  198, 
17  S.  Ct.  831;  First  Nat.  Bank  v.  Con- 
verse, 200  U.  S.  425,  50  L.  Ed.  537,  26 
S.  Ct.  306. 

A  national  bank  may  acquire  stock, 
to  be  afterwards  converted  into  money, 
to  avert  or  diminish  an  apprehended 
loss  on  account  of  a  claim  to  which 
the  bank  has  been  subjected.  First 
Nat.  Bank  v.  National  Exch.  Bank, 
39    Md.    600. 

A  national  bank,  which  in  the  ordi- 


nary course  of  business  receives  stock 
as  collateral  security  for  a  loan,  may 
protect  itself  from  loss  by  taking  the 
stock  in  payment  of  the  loan.  West- 
minster Nat.  Bank  v.  New  England 
Electrical  Works,  73  N.  H.  465,  62 
Atl.  971,  3  L.  R.  A.,  N.  S.,  551,  111  Am. 
St.    Rep.   637. 

Does'  not  amount  to  dealings  in 
stock. — Such  transactions  would  not 
amount  to  dealing  in  stocks,  and  they 
come  within  the  general  scope  of  the 
powers  committed  to  the  board  of  di- 
rectors and  the  officers  and  agents  of 
a  national  bank.  Subject  to  such  re- 
straints as  its  charter  and  by-laws  im- 
pose, they  may  do  in  this  behalf  what- 
ever natural  persons  can  lawfully  do. 
First  Nat.  Bank  v.  National  Exch. 
Bank,  92  U.  S.  133,  33  L.  Ed.  679,  51 
How.  Prac.  330. 

Shares  of  partnership. — A  national 
bank  may  not  become  the  absolute 
owner,  in  satisfaction  of  a  debt,  of 
shares  represented  by  transferable  cer- 
tificates in  a  partnership  formed  to 
purchase,  improve,  divide  into  lots, 
and  sell  a  leasehold.  Merchants'  Nat. 
Bank  v.  Wehrmann,  203  [I.  S.  395,  50 
L.  Ed.  ]03G,  26  S.  Ct.  613. 

Corporation  engaged  in  speculation. 
— It  is  utra  vires  of  a  national  bank 
to  take  stock  in  a  corporation  or- 
ganized to  embark  in  the  purely  specu- 
lative business  of  buying  and  selling 
the  stocks  and  assets  of  an  existing 
and  insolvent  corporation,  with  power, 
but  without  the  obligation,  to  engage, 
as  an  independent  enterprise,  in  a 
manufacturing  business,  although  the 
bank  takes  such  stock  in  exchange  for 
a  claim  against  the  insolvent  corpora- 
tion. First  Nat.  Bank  v.  Converse,  200 
U.   S.   425,   50   L.   Ed.   537,  26   S.   Ct.   306. 

Insolvent  corporation. — A  contract 
by  the  terms  of  which  a  national  bank 
receives  corporate  stock  of  another 
corporation  in  payment  of  a  debt  ow- 
ing to  the  bank  by  such  other  cor- 
poration is  not  ultra  vires  as  to  the 
bank  when,  at  the  time  of  making  the 
contract,  such  corporation  is  financially 
embarrassed,    and    unable    to    meet    its 
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Debt  Due  from  Bank. — In  adjusting  and  compromising  contested 
claims  against  it,  growing  out  of  a  legitimate  banking  transaction,  a  national 
bank  may  pay  a  larger  sum  than  would  have  been  exacted  in  satisfaction  of 
them,  so  as  to  thereby  obtain  a  transfer  of  stocks  of  railroad  and  other  cor- 
porations, in  the  honest  belief  that  by  turning  them  into  money  under  more 
favorable  circumstances  than  then  existed,  a  loss,  which  it  would  otherwise 
suffer  from  the  transaction,  might  be  averted  or  diminished.^* 

§  260   (2d)  As  Security  for  Loan. — For  Pre-Existing  Loan. — A 

national  bank  possesses  the  incidental  power  of  accepting  in  good  faith  stock 
of  another  corporation  as  security  for  a  previous  indebtedness.** 

For  Present  or  Future  Loans. — As  incidental  to  the  power  to  loan 
money  on  personal  security,  a  national  bank  may,  in  the  usual  course  of 
doing  such  business,  accept  stock  of  another  corporation  as  collateral,  and  by 
the  enforcement  of  its  rights  as  pledgee  it  may  become  the  owner  of  the  col- 
lateral and  be  subject  to  liability  as  other  stockholders.*"     A  national  bank 


commercial  obligations  as  they  ma- 
ture. Such  contract  is  directly  inci- 
dental to  the  proper  exercise  of  the 
powers  for  which  the  bank  was  char- 
tered. Tourtelot  v.  Whithed,  9  N. 
Dak.  407,  84  N.  W.  8. 

33.  First  Nat.  Bank  v.  National 
Exch.  Bank,  92  U.  S.  132,  33  L.  Ed. 
679,   51    How.    Prac.   320. 

34.  As  security  for  loan. — California 
Bank  v.  Kennedy,  167  U.  S.  362,  42  L. 
Ed.  198,  17  S.  Ct.  831;  Merchants'  Nat. 
Bank  v.  Wehrmann,  302  U.  S.  395,  50 
L.  Ed.  1036,  26  S.  Ct.  613.  See  post, 
"Loans  and  Discounts,"  §  269. 

35.  For  present  or  future  loans. — 
Canfield  v.  State  Nat.  Bank,  Fed.  Cas. 
No.  2,383;  California  Bank  v.  Ken- 
nedy, 167  U.  S.  362,  43  L.  Ed.  198,  17 
S.  Ct.  831,  reaffirmed  in  Shaw  v.  Na- 
tional German-American  Bank,  199  U. 
S.  603,  50  L.  Ed.  338,  36  S.  Ct.  750; 
McCreery  Realty  Corp.  v.  Equitable 
Nat.  Bank,  303  U.  S.  584,  51  L.  P-^d. 
338,  37  S.  Ct.  782;  First  Nat.  Bank  v. 
National  Exch.  Bank,  93  U.  S.  133,  33 
L.  Ed.  679,  51  How.  Prac.  330;  First 
Nat.  Bank  v.  Converse,  300  U.  S.  425, 
50  L.  Ed.  537,  36  S.  Ct.  306;  Merchants' 
Nat.  Bank  v.  Wehrmann,  302  U.  S. 
295,  50  L.  Ed.  1036,  26  S.  Ct.  613;  Hay- 
ward  V.  Eliot  Nat.  Bank,  96  U.  S.  611, 
24  L.  Ed.  855;  Germania  Nat.  Bank  v. 
Case,  99  U.  S.  628,  25  L.  Ed.  448. 

Under  Act  June  3,  1864  (13  Stat. 
101),  which  authorizes  national  banks 
to  exercise  under  that  act  all  such  in- 
cidental powers  as  shall  be  necessary 
to  carry  on  the  business  of  banking, 
and,     among    other    powers,    to    loan 


money  on  personal  security,  gives  a 
national  bank  power  to  make  loans 
on  the  negotiable  notes  of  persons  or 
firms,  secured  by  stock  and  bonds  of 
marketable  value  as  collateral,  such 
stock  being  collateral  to  the  personal 
obligation  of  the  borrower.  Shoe- 
maker V.  National  Mechanics'  Bank, 
Fed.  Cas.  No.  12,801,  2  Abb.  U.  S.  416, 
1  Hughes  101. 

It  is  a  general  proposition  of  law 
that  a  national  bank  may  take  by  way 
of  security  property  in  which  it  is  not 
authorized  to  invest,  and  may  become 
owner  of  it  by  foreclosure  or  in  satis- 
faction of  a  debt.  It  may  acquire  stock 
in  a  corporation  in  this  way,  First  Nat. 
Bank  v.  National  Exch.  Bank,  92  U. 
S.  122,  23  L.  Ed.  679,  51  How.  Prac. 
330,  and  so  subject  itself  to  the  lia- 
bility pf  a  stockholder  for  the  corpo- 
rate debts.  Germania  Nat.  Bank  v. 
Case,  99  U.  S.  628,  35  L.  Ed.  448;  Cali- 
fornia Bank  v.  Kennedy,  167  U.  S.  363, 
42  L.  Ed.  198,  17  S.  Ct.  831;  First  Nat. 
Bank  v.  Converse,  200  U.  S.  435,  50  L. 
Ed.  537,  26  S.  Ct.  306,  a  proposition 
not  shaken  by  Scott  v.  Deweese,  181 
U.  S.  202,  45  L.  Ed.  822,  21  S.  Ct.  585; 
Merchants'  Nat.  Bank  v.  Wehrmann, 
202  U.  S.  295,  50  L.  Ed.  1036,  26  S.  Ct. 
613. 

It  is  true  that  a  statute  may  add  a 
liability  to  a  stock  holding,  but  when, 
as  is  usual,  this  is  limited  to  the  par 
value  of  the  stock,  it  has  not  been 
considered  to  affect  the  nature  of  the 
share  so  fundamentally  as  to  prevent 
a  national  bank  from  taking  it  in 
pledge,  with  qualifications,  as  it  might 
take   land   or  bonds.     Merchants'   Nat. 
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may  sell  the  stock  at  any  time  after  the  loan  becomes  due.^® 

§  260  (2e)  As  Agent  or  Broker. — A  national  bank  has  no  authority  to 
sell  stocks^'''  or  bonds^*  on  commission  for  its  customers. 

§  260  (2f)  Effect  of  Ultra  Vires  Act. — A  sale  of  corporate  stock  to 
a  national  bank,  though  ultra  vires  between  the  parties,  passed  the  title  to  the 
bank,  and  it  could  transfer  the  same  to  a  purchaser  in  the  absence  of  a  prior 
repudiation  of  the  transaction  by  either  of  the  original  parties.^®     But  a 


Bank  v.  Wehrmann,   203  U.   S.   395,   50 
L.    Ed.    1036,    26    S.    Ct.    613. 

What  amounts  to  taking  as  collat- 
eral.— Certificates  of  stock  in  a  cor- 
poration were  issued  to  different  par- 
ties, some  of  whom  were  connected 
with  a  national  bank,  and  their  names 
were  inserted  therein,  though  it  did 
not  appear  that  the  certificates  were 
subscribed  for  by  them  or  delivered  to 
them.  Some  of  the  certificates  were 
transferred  to  the  bank  without  in- 
dorsement, and  the  others  were  sur- 
rendered, new  certificates  being  issued 
in  the  name  of  the  bank.  One  of  the 
parties,  the  cashier  of  the  bank,  pre- 
sented the  certificates  to  the  corpora- 
tion, and  had  the  stub  of  the  certifi- 
cates show  that  they  were  presented 
and  surrendered  for  transfer  by  the 
bank.  Held,  not  to  show  that  the  bank 
had  acquired  the  stock  as  collateral, 
as  authorized  by  the  National  Banking 
Act.  Chemical  Nat.  Bank  v.  Haver- 
male,  130  Cal.  601,  53  Pac.  1071,  65  Am. 
St.   Rep.   306. 

36.  Canfield  v.  State  Nat.  Bank,  Fed. 
Cas.   No.   2,382. 

37.  Agent  to  sell — Bank  held  liable. 
— Defendant  national  bank  received 
from  plaintiff,  a  depositor,  railroad 
stock  to  be  sold  for  his  account  on  his 
direction,  and  transmitted  it  to  brok- 
ers, who,  on  the  order  of  plaintiff, 
given  to  defendant,  and  communicated 
by  it  to  them,  sold  the  stock.  They 
then  sent  their  check  for  amount  of 
the  proceeds  to  defendant,  payable  to 
its  order.  Defendant  credited  plain- 
tiff's account  on  its  books  with  the 
amount  of  the  check,  and  then  sent 
the  check,  with  others,  for  collection 
for  its  account;  but  payment  was  re- 
fused, the  brokers  having  failed  before 
its  presentation.  In  the  meantime  de- 
fendant had  given  plaintiff  notice  of 
the  credit  on  his  account,  and  he  had 
thereupon  drawn  out  an  amount  in 
excess  thereof.  Held,  that  the  bank 
being  in  the  matter  of  the  bonds 
merely  an  agent  to  sell,  and  its  ac- 
ceptance of  the  check  in  payment  not 
having  been  ratified  by  plaintiff,  it  was 


liable  for  the  amount  thereof,  and 
could  not  charge  it  back  against  plain- 
tiff's account.  Pepperday  v.  Citizens' 
Nat.  Bank,  183  Pa.  519,  38  Atl.  1030, 
39  L.  R.  A.  539,  63  Am.  St.  Rep.  769. 

To  sell  stocks  on  commission. — A 
national  bank  is  not  authorized  to 
sell  stocks  on  commission  for  its  cus- 
tomers. Searle  v.  First  Nat.  Bank, 
(Pa.),  3  Walk.  395. 

38.  To  sell  bonds  on  commission. — 
Weckler  v.  First  Nat.  Bank,  43  Md. 
581,  30  Am.  Rep.  95;  Commercial  Nat. 
Bank  v.  First  Nat.  Bank,  97  Tex,  536, 
80   S.   W;   601,   10   Am.   St.    Rep.   879. 

A  national  bank  has  no  power  to 
engage  in  the  business  of  selling  mort- 
gage bonds  on  commission.  Farm- 
ers', etc.,  Nat.  Bank  v.  Smith,  33  C.  C. 
A.   80,  77  Fed.  129. 

A  national  bank  organized  under  the 
Act  of  congress  approved  June  3,  1864, 
known  as  the  "National  Currency  Act," 
has  no  authority  to  engage  in  the  busi- 
ness of  selling  the  bonds  of  railroad 
companies  on  commission.  Such  busi- 
ness is  not  within  the  scope  of  its  cor- 
porate powers,  and  is,  therefore,  pro- 
hibited. Weckler  v.  First  Nat.  Bank, 
42   Md.   581,   20  Am.   Rep.   95. 

State  bonds. — A  national  bank  can 
not  act  as  broker  for  the  sale  of  state 
bonds  on  commission.  Smith  v.  Phil- 
adelphia Nat.  Bank  (Pa.),  1  Walk.  318. 

City  bonds. — On  a  receipt:  "Re- 
ceived of  H.  $1,000,  to  be  invested  in 
bonds  of  the  city  of  Allentown,  bear- 
ing seven  per  cent  interest.  Interest 
on  said  deposit  to  be  allowed  from  this 
date,  and  to  be  accounted  for  on  de- 
mand. W.  H.  Blumer,  President  First 
Nat.  Bank" — held,  that  H.  could  not 
maintain  an  action  against  the  bank 
for  a  misappropriation  of  the  money. 
A  national  bank  has  no  such  incidental, 
charter,  or  statutory  powers  to  enable 
it  to  act  as  broker  or  agent  in  the  pur- 
chase of  bonds  and  stocks.  First  Nat. 
Bank  v.  Hoch,  89  Pa.  324,  33  Am.  St. 
Rep.  769. 

39.  Effect  of  ultra  vires  act. — A  pur- 
chase of  real  estate  by  a  national  bank 
for  a  purpose  other  than  that  specified 
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national  bank  which  deals  in  stocks  of  another  corporation,  in  violation  of 
the  National  Banking  Law,  may  urge  its  want  of  power  in  avoidance  of  lia-' 
bility  as  a  stockholder;  and  this,  though  it  accepted  dividends  on  such  stock.^'' 

§  260  (3)  Purchase  by  Bank  of  Its  Own  Stock  or  Loaning  Money 
on  Security  Thereof. — The  act  of  congress  declares  that  no  national  bank 
shall  be  the  purchaser  of  any  shares  of  its  own  capital  stock,  unless  the 
purchase  be  necessary  to  prevent  a  loss  upon  a  debt  previously  contracted.*^ 
A  national  bank  is  not  authorized  to  sell  and  deliver  shares  for  which  a  note 
was  given,  on  the  agreement  that  when  the  note  should  fall  due,  the  maker, 
at  his  election,  could  exchange  the  shares  thereof.*^ 

Recovery  of  Purchase  Price. — The  purchase  of  its  own  stock  by  a  na- 
tional bank,  not  for  the  purpose  of  preventing,  or  necessary  to  prevent,  a 
loss  upon  a  debt  previously  contracted,  is  illegal,  and  the  bank  may  main- 
tain an  action  at  law  to  recover  the  money  paid  therefor  without  tendering 
back  the  stock.** 

Ratification  of  Purchase  by  Officer. — The  sale  by  the  president  of  a  na- 
tional bank,  to  himself  and  the  cashier,  of  the  stock  of  the  bank,  owned  by 
the  bank,  may  be  ratified  by  the  bank  or  its  legal  representative ;  but  a  sale 
by  himself  to  the  bank,  if  its  own  stock,  where  he  acts  in  the  double  ca- 
pacity of  seller  and  buyer,  can  not  be  ratified  when  the  purchase  of  the  stock 
by  the  bank  is  not  necessary  to  prevent  loss  upon  the  debt  previously  con- 
tracted.** 

Rights  and  Liabilities  of  Vendor. — Although  a  national  bank  can  not 

by   Rev.   St.,   §   5137    (U.   S.   Comp.   St.  cashier,  informing  the  seller  of  its  rela- 

1901,  p.  3460),  is  voidable  only  and  not  tion    to    the    corporation,    and    that    it 

void.      Barron   v.    McKinnon,   196    Fed.  would    see    that    the    bills    were    paid. 

933.  Held,   that   the   bank   could   not   defeat 

Though  a  bank  has  no  power  to  loan  an  action  for  the  price  because  of  want 

money  on  its  own  stock,  as  collateral,  of  power  to  make  tlie  purchase.    Amer- 

in  violation  of  Rev.  St.,  §  5201   (U.  S.  ican  Nat.  Bank  v.  National  Wall  Paper 

Comp.  St.  1901,  p.  3494),  if  it  does  so  Co.,  23   C.  C.  A.  33,  77  Fed.  85. 

and  takes  the  stock,  it  may  convey  a  41.  Purchase  of  bank's  own  stock.— 

good   title   to   a   purchaser.     Barron   v.  Johnston  v.  Laflin,  103  U.  S.  800,  26  L. 

McKmnon,  196  Fed.  933.  Ed.  532;   United  States  v.   Britton,  107 

40.    Chemical    Nat.   Bank    v.    Haver-  u.  S.  655,  27  L.  Ed.  520,  2  S.  Ct.  513; 

male,  120  Cal.  601,  53  Pac.  1071,  65  Am.  Meyers  v.  Valley  Nat.  Bank,  Fed.  Cas. 

St.    Rep.   206.  No.  9  519. 

The  purchase  by  a  national  bank  of  .,0    'a,.      ^             o.         1    -        ^^   i\/r;„., 

the   stock   of   another   corporation,   not  ,.f  .^Atwater  v    Stromberg,   75   Minn, 

as  incidental  to  the  banking  business,  ■^'^'  "  ^-  ^-  S*"^- 

being    void,    can    not    be    ratified,    and  43-  Burrows  v.  Niblack,  28  C.  C.  A. 

therefore  the  bank  is  not  estopped  to  130,  84  Fed.  111. 

deny  its  liability  for  the  debts  of  such  44.   Ratification  of  purchase  by  offi- 

corporation,     though    it    has    received  cer. — In  the   one  case  the   sale  of  the 

dividends     on     the     stock.      California  stock   is   commanded   by   law,   and    its 

Bank  v.  Kennedy,  167  U.  S.  363,  43  L.  sale  by  the  president  may  be  ratified, 

Ed.  198,  17  S.  Ct.  831.  however  irregular  it  may  have  been  in 

But  a  national  bank  having  pur-  the  first  instance;  but  the  purchase  of 
chased  the  stock  of  a  dealer  in  wall  its  own  stock  by  the  bank  is  inter- 
paper  at  a  sale  under  an  execution  in  dieted  by  law,  and  for  this  act  there 
its  favor,  and  org:anized  a  corporation  can  be  no  authorization  in  advance, 
to  dispose  of  it,  new  stock  was  pur-  and  no  ratification  afterwards.  Bundy 
chased  on  credit;  the  bank,  through  its  v.  Jackson,  34  Fed.  628. 
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purchase  its  own  capital  stock,  one  who,  through  a  broker,  sold  stock  in  good 
faith  to  the  president  of  a  bank,  receiving  the  president's  individual  check, 
and  supposing  that  the  president  purchased  individually,  is  not  liable  to  the 
receiver  of  the  bank  in  an  action  to  recover  back  the  price,  though  the  stock 
was  in  fact  purchased  by  the  president  with  funds  of  the  bank,  and  was  en- 
tered upon  its  books  as  purchased  and  held  by  him  as  trustee  of  the  bank.** 

Rights  and  Liabilities  of  Purchaser. — The  fact  that  a  national  bank 
purchased  shares  of  its  own  stock  ultra  vires  does  not  render  its  subsequent 
sale  of  such  stock  to  another  unlawful,  or  the  stock  void  in  the  hands  of  the 
purchaser  ;*®  nor  does  it  constitute  any  defense  to  an  action  by  a  receiver  of 
the  bank  against  such  purchaser  to  recover  an  assessment  made  after  the 
bank's  insolvency.*'^ 

Loan  on  Security  Thereof. — Under  the  national  currency  act  a  national 
bank  can  not  make  a  valid  loan  or  discount  on  the  security  of  its  own  stock, 
unless  necessary  to  prevent  loss  on  a  debt  previously  contracted  in  good 
faith.*^  The  placing  by  one  bank  of  its  funds  on  permanent  deposit  with 
another  bank  is  a  loan  within  the  national  currency  act,  prohibiting  any  loan 
or  discount  on  the  securities  of  a  bank's  own  capital  stock.*'' 

§  260  ( 4 )  Guaranty  or  Indemnity. — A  national  bank  has  no  power  to 
lend  its  credit  to  any  person  or  corporation,***  or  to  become  guarantor  of  the 


45.  Rights   and  liabilities   of  vendor. 

■ — A  stockholder  in  a  national  bank  sold 
his  stock  in  good  faith  to  a  broker, 
transferring  the  shares  by  subscribing 
a  blank  power  of  attorney  on  the  back 
thereof,  which  authorized  the  pur- 
chaser to  transfer  the  shares  on  the 
books  of  the  bank.  The  broker  failed 
to  disclose  his  principal,  who  was  in 
fact  the  president  of  the  bank,  who,  on 
receiving  the  shares,  had  the  amount 
charged  to  himself  "as  trustee  of  the 
bank,"  and  credited  to  his  personal 
account.  Held,  that  the  title  to  the 
shares  passed  when  the  vendor  deliv- 
ered the  certificates  to  the  broker  with 
authority  to  transfer  them,  and  that, 
the  sale  having  been  made  in  good 
faith,  and  without  knowledge  on  the 
vendor's  part  that  the  purchase  was 
for  the  benefit  of  the  bank,  which 
would  render  the  transfer  void  under 
The  National  Banking  Act  of  1864, 
prohibiting  a  national  bank  from  pur- 
chasing its  own  shares,  the  vendor  was 
not  liable  as  a  stockholder  for  the  debts 
of  the  bank  on  its  subsequent  failure. 
Johnston  v.  Laflin,  103  U.  S.  800,  36  L.. 
Ed.  533,  affirming  Fed.  Cas.  No.  7,393, 
5  Dill.  65. 

46.  Rights  and  liabilities  of  pur- 
chaser.— Lantry  v.  Wallace,  38  C.  C. 
A.  510,  97  Fed.  865,  affirmed  in  182  U. 
S.  536,   45  L.   Ed.  1318,  31   S.   Ct.  878. 

The   statutory  inhibition  against  the 


purchase  by  a  national  bank  of  its  own 
stock  does  not  render  stock  so  pur- 
chased void;  and  where,  in  such  case, 
tlie  stock  is  held  for  the  bank  by  a 
nominal  owner,  a  subsequent  purchaser 
for  value  received  by  the  bank  ac- 
quires a  good  title,  which  can  not  be 
questioned  by  the  bank  or  its  credit- 
ors. Wallace  v.  Hood,  89  Fed.  11; 
Hood  V.  Wallace,  38  C.  C.  A.  693,  97 
Fed.  983,  judgment  affirmed  in  183  U. 
S.  555,  45  L.  Ed.  1327,  31  S.  Ct.  885. 

But  it  has  been  held  that  a  national 
bank  is  prohibited,  by  Rev.  St.,  §  5201, 
from  being  a  purchaser  of  its  ov/n 
stock,  and  it  can  not,  by  purchase  and 
transfer,  vest  title  in  another.  Mey- 
ers V.  Valley  Nat.  Bank,  Fed.  Cas.  No. 
9,519. 

47.  Eantry  v.  Wallace,  38  C.  C.  A. 
510,  97  Fed.  865,  affirmed  in  183  U.  S. 
536,  45  L.  Ed.  1218,  31  S.  Ct.  878. 

48.  Loan  on  security  thereof. — Act 
of  June  3,  1864  (13  Stat.  10]);  Bank  v. 
Lanier  (U.  S.),  11  Wall.  369,  30  L.  Ed. 
173;  Feckheimer  v.  National  Exch. 
Bank,  79  Va.  80.  See  post,  "Power 
with  Regard  to  Security  Taken,"  § 
369  (3). 

49.  Bank  v.  Lanier  (U.  S.),  11  Wall. 
369,  20  L.  Ed.  173. 

50.  Loan  of  credit. — National  Bank 
V.  Atkinson,  55  Fed.  465;  Merchants' 
Bank    v.    Baird,    160    Fed.    642.      Judg- 
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obligations  of  another,^!  except  in  the  ordinary  course  of  banking.^^  The 
act  of  congress  confers  no  authority  upon  national  banks  to  guaranty  the 
payment  of  debts  contracted  by  third  parties,  and  acts  of  that  nature,  whether 
performed  by  the  cashier  of  his  own  motion  or  by  the  direction  of  the  board 
of  directors,  are  necessarily  ultra  vires.^* 

For  Sole  Benefit  of  Another. — An  agreement  by  a  national  bank,  to 
guaranty  the  payment  of  a  debt  of  a  third  person,  solely  for  his  benefit, 
is  ultra  vires. 5*  Where  a  bank  directs  a  letter  to  a  person,  stating  that  it 
will  guarantee  the  fulfillment  of  the  obligations  of  another  person  to  the 
former  for  a  certain  amount  of  goods  for  a  certain  time,  and  it  does  not  ap- 
pear that  the  second  person  purchased  the  letter  or  deposited  any  security 
therefor,  or  that  the  bank  had  any  interest  in  the  transaction,  the  letter,  con- 
sidered either  as  a  guaranty  or  letter  of  credit,  is  void,  and  the  bank  is  not 
liable  thereon.^^  It  has  been  held  that  the  business  in  which  a  national  bank 
may  engage  does  not  include  the  making  representations  as  to  the  genuine- 
ness of  the  signatures  of  a  note  sent  to  it  by  another  bank  to  procure  such 
signatures  as  a  mere  gratuitous  accommodation ;  and  it  is  not  bound  by 
representations  of  its  officers  that  the  signatures  so  procured  are  genuine.^® 


ment  87  Fed.  430,  affirmed.  Bowen  r. 
Needles  Nat.  Bank,  36  C.  C.  A.  553,  94 
Fed.  925;  Thilmany  v.  Iowa  Paper-Bag 
Co.,  108  Iowa  332,  79  N.  W.  68;  Na- 
tional Bank  v.  Wells,  79  N.  Y.  498; 
Groos  V.  Brewster  (Tex.  Civ.  App.), 
55  S.  W.  590. 

51.  Guaranty. — Judgment  87  Fed.  4'-;0, 
affirmed.  Bcwen  v.  Needles  Nat. 
Bank,  36  C.  C.  A.  553,  94  Fed.  925; 
Commercial  Nat.  Bank  v.  Pirie,  27  C. 
C.  A.  17],  82  Fed.  799;  First  Nat.  Bank 
z'.  American  Nat.  Bank,  173  Mo.  153, 
72  S.  W.  1059;  Bank  v.  Sixth  Nat.  Bank, 
28  Pa.  Super.  Ct.  413;  Groos  v.  Brew- 
ster  (Tex.   Civ.   App.),   55^8.   W.   590. 

58.  In  course  of  business. — Judgment 
87  Fed.  430,  affirmed.  Bowen  v.  Need- 
les Nat.  Bank,  36  C.  C.  A.  553,  94  Fed. 
925;  Barron  v.  McKinnon,  179  Fed. 
759;  First  Nat.  Bank  v.  Monroe,  135 
Ga.  614,  69  S.  E.  1123;  Groos  v.  Brew- 
ster  (Tex.   Civ.  App.),  55  S.  W.  590. 

53.  Fidelity,  etc.,  Co.  v.  National 
Bank.  48  Tex.  Civ.  App.  30J,  106  S.  W. 
782. 

54.  For  sole  benefit  of  another. — 
Bowen  v.  Needli;s  Nat-  Bank,  87  Fed. 
430,  affirmed  in  36  C.  C.  A.  553,  94  Fed. 
925;  Merchants'  Bank  v.  Baird,  160 
Fed.  642;  First  N^t.  Bank  v.  Monroe, 
135  Ga.  614,  69  S.  E.  1123;  Norton  v. 
Derry  Nat.  Bank,  61  N.  H.  589,  60  Am. 
Rep.  334;  Fidelity,  etc.,  Co.  v.  National 
Bank,  48  Tex.^Civ.  App.  301,  106  S.  W. 
783;  Groos  v.  Brewster  (Tex.  Civ. 
App.),  55  S.  W.  590,  affirmed  in  93  Tex. 


708,  no  op.  But  see  Seeber  v.  Com- 
mercial Nat.  Bank,  77  Fed.  957. 

The  act  of  congress  authorizing  the 
organization  of  national  banks  confers 
upon  them  no  authority  to  guaranty 
the  payment  of  debts  contracted  by  a 
third  person,  and  solely  for  his  benefit; 
and  acts  of  this  nature  are  necessarily 
ultra  vires.  Commercial  Nat.  Bank  v. 
Pirie,  27  C.  C.  A.  171,  82  Fed.  799. 

A  national  bank  has  no  power  or  au- 
thority to  become  a  mere  accommoda- 
tion indorser  or  guarantor  of  the  pay- 
ment of  a  debt  of  another,  without 
benefit  to  the  bank.  Bank  v.  Sixth 
Nat.  Bank,  38  Pa.  Super.  Ct.  413. 

it  has  never  been  supposed  that  the 
board  of  directors  of  a  national  bank 
can  bind  it  by  contracts  of  suretyship 
or  guaranty  which  are  made  for  the 
sole  benefit  and  advantage  of  others. 
Fidelity,  etc.,  Co.  v.  National  Bank,  48 
Tex.  Civ.  App.  301,  106  S.  W.  782,  af- 
firmed, no  op.,  citing  Commercial  Nat. 
Bank  v.  First  Nat.  Bank,  97  Tex.  530, 
80  S.  W.  601,  104  Am.  St.  Rep.  879; 
First  Nat.  Bank  v.  American  Nat.  Bank, 
173  Mo.  153,  73  S.  W.  1059. 

55.  Thilmanv  v.  Iowa  Paoer-Bag  Co., 
108   Iowa  332,"79  N.  W.  68." 

56.  Representations  as  to  genuine- 
ness of  note. — Under  the  national  bank- 
ing law,  which  empowers  national 
banks  to  exercise  all  the  incidental 
powers  necessary  to  the  business  of 
banking,  by  discounting  and  negotiat- 
ing notes  and  evidences  of  debt,  receiv- 
ing deposits,   giving  in   exchange  coin 
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For  Benefit  of  Depositor. — A  national  bank,  upon  the  deposit  of  col- 
lateral security  with  it,  has  no  power  to  guaranty  the  obligation  of  the 
person  making  such  deposit.^^ 
Payment  of  Negotiable  Paper. — A  national  bank  may  guaranty  the  pay- 
ment of  commercial  paper  as  incidental  to  the  exercise  of  its  power  to  buy 
and  sell  the  same,^*  if  not  solely  for  the  benefit  of  another.^''     But  such 


and  bullion,  lending  money  and  circu- 
lating notes,  the  procurement  of  a  sig- 
nature to  a  note  for  another  bank,  in 
order  that  it  may  lend  money  to  a  third 
uerson,  and  a  representation  that  the 
signature  is  genuine,  are  not  within  the 
powers  of  a  national  bank,  and  it  is 
not  liable  where  the  note  turns  out  to 
be  a  forgery.  Judgment  (Tex.  Civ. 
App.^,  77  S.  W.  339,  reversed.  Com- 
mercial Nat.  Bank  v.  First  Nat.  Bank, 
97  Tex.  536,  80  S.  W.  601,  104  Am.  St. 
Rep.  879. 

57.  For  benefit  of  depositor. — A  na- 
tional bank  has  no  authority  to  guar- 
anty the  paper  of  a  customer  for  ac- 
commodation, though  the  customer 
deposits  collateral  security  to  indem- 
nify the  bank.  Seligman  v.  Charlottes- 
ville Nat.  Bank,  Fed.  Cas.  No.  12,643, 
3  Hughes  647. 

An  agreement  by  a  national  bank  to 
guaranty  a  letter  of  credit  on  the 
holder  of  the  letter  depositing  secur- 
ities with  it  is  not  within  its  power,  as 
being  a  power  incidental  to  bankina. 
Seligman  v.  Charlottesville  Nat.  Bank, 
Fed.  Cas.  No.  12,643,  3  Hughes  647. 

58.  Payment  of  negotiable  paper. — 
Judgment  87  Fed.  430,  afKrmed.  Bowen 
V.  Needles  Nat.  Bank,  36  C.  C.  A.  553, 
94  Fed.  925;  Thomas  v.  City  Nat.  Bank, 
40  Neb.  501,  58  N.  W.  943,  34  L.  R.  A. 
363;  Appleton  v.  Citizens'  Cent.  Nat. 
Bank,  116  App.  Div.  404,  101  N.  Y.  S. 
1037. 

A  national  bank  may  endorse  or 
guaranty  the  payment  of  commercial 
paper  which  it  holds,  when  it  redis- 
counts or  disposes  of  the  same  in  the 
ordinary  course  of  business.  Such 
power,  it  seems,  a  national  bank  may 
exercise  as  incident  to  the  express  au- 
thority conferred  on  such  banks  by  the 
national  banking  act  to  discount  and 
negotiate  promissory  notes,  drafts,  bills 
of  exchange  and  other  evidence  of 
debt.  Fidelity,  etc.,  Co.  v.  National 
Bank,  48  Tex.  Civ.  App.  301,  106  S.  W. 
783. 

Undoubtedly  a  bank  might  indorse, 
"waiving  demand  and  notice,"  and 
would  be  bound  accordingly.  A  guar- 
anty is  a  less  onerous  and  stringent 
contract  than  that  created  by  such  an 


indorsement.  People's  Bank  v.  Manu- 
facturers' Nat.  Bank,  101  U.  S.  181,  25 
L.  Ed.  907. 

A.  made  his  promissory  note  to  his 
own  order,  duly  indorsed  it  to  the  or- 
der of  B.,  and  delivered  it  to  a  national 
bank.  The  latter  negotiated  it  to  B., 
and  applied  the  proceeds  thereof  to  the 
cancellation  of  a  prior  debt  of  A.  With 
the  knowledge  and  consent  of  the  pres- 
ident and  cashier,  who  were  also  di- 
rectors, but  without  any  notice  to  or 
authority  from  the  board,  C,  one  of 
the  directors  and  vice  president  of  the 
bank,  guaranteed,  at  the  time  of  the 
transaction,  the  payment  of  the  note  at 
maturity  by  an  indorsement  thereon  to 
that  effect  in  the  nsire  ana  on  behalf 
of  the  bank.  The  note  was  duly  pro- 
tested for  nonpayment,  and  the  bank 
notified  thereof.  B.  brought  this  action 
against  the  bank.  Held,  that  the  bank 
was  not  prohibited  by  law  from  guar- 
anteeing the  payment  of  the  note.  Peo- 
ple's Bank  v.  Manufacturers'  Nat.  Bank, 
10]  U.  S.  181,  35  L.  Ed.  907. 
_  It  is  to  be  presumed  that  C.  had 
rightfully  the  power  he  presumed  to 
exercise,  and  the  bank  is  estopped  to 
deny  it.  People's  Bank  v.  Manu- 
facturers' Nat.  Bank,  101  U.  S.  181,  35 
L.  Ed.  907. 

Biit  a  guaranty  could  not  be  contin- 
ued in  force  by  agreement  of  the  presi- 
dent made  after  the  bank  had  gone 
into  liquidation;  so  as  to  bind  the 
stockholders.  Schrader  v.  Manufac- 
turers' Nat.  Bank,  133  U.  S.  67,  33  L. 
Ed.  564,  10  S.  Ct.  338. 

59.  For  sole  benefit  of  another. — 
While  a  national  bank  in  negotiating 
its  paper  can  bind  itself  for  the  pay- 
ment thereof  by  its  indorsement 
thereon,  it  can  not  guarantee  payment 
of  paper  of  others  or  become  surety 
thereon,  solely  for  such  other's  bene- 
fit. Rev.  St.,  §  5136  (U.  S.  Comp.  St. 
1901,  p.  3455),  giving  such  banks  power 
to  m^ake  contracts  and  to  exercise  by 
duly  authorized  officers  or  agents  all 
incidental  powers  necessary  to  carry 
on  the  business  of  banking,  and  the 
guaranteeing  of  payment  of  the  obli- 
gation of  others,  solely  for  their  bene- 
fit, not  being  a  power  incidental  to  the 
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bank  has  no  power  to  bind  itself  that  a  draft  drawn  on  its  customer  will  be 
paid,  and,  when  sued  on  such  a  contract,  it  can  plead  ultra  vires.®" 

Accommodation  Indorsement. — An  accommodation  indorsement  or 
acceptance  by  a  national  bank  is  ultra  vires,  and  void  in  the  hands  of  holders- 
with  notice.®  1     A  national  bank  can  not  indorse  a  note  for  the  maker's  ac- 


transaction  of  a  banking  business. 
First  Nat.  Bank  v.  Monroe,  135  Ga. 
614,  69  S.  E.  1133. 

Under  Rev.  St.  U.  S.  5136  [U.  S. 
Comp.  St.  1901,  p.  3455],  authorizing 
national  banks  to  exercise  such  inci- 
dental powers  as  shall  be  necessary  to 
carry  on  the  business  of  banking  by 
discounting  notes,  drafts,  etc.,  a  na- 
tional bank,  though  having  power,  as 
incident  to  the  discounting  of  a  nego- 
tiable instrument,  to  guaranty  Ihe  pay- 
ment thereof  on  discounting  the  same, 
has  no  power  to  enter  into  a  general 
contract  of  guaranty  by  which  it  be- 
comes liable  for  the  debt  of  another. 
Appleton  V.  Citizens'  Cent.  Nat.  Bank, 
116  App.  Div.  404,  101  N.  Y.   S.  1027. 

60.  To  pay  draft  on  third  person. — 
First  Nat.  Bank  v.  American  Nat.  Bank, 
173    Mo.   153,   73   S.  W.   1059. 

A  national  bank  has  no  power  to 
guaranty  the  draft  of  a  third  person  on 
one  of  its  customers  to  be  drawn  on 
a  future  day.  National  Bank  v.  Sixth 
Nat.   Bank,   312   Pa.   238,   61  Atl.   889. 

No  action  will  lie  on  the  promise  of  , 
the  cashier  of  a  national  bank  to  pay 
the  draft  of  a  third  person  on  ore  of 
its  customers,  to  be  drawn  at  a  future 
day.  Bank  v.  Sixth  Nat.  Bank,  28  Pa. 
Super.    Ct.   413. 

Since  a  national  bank  has  no  power 
to  lend  its  credit,  or  to  become  the 
guarantor  of  another's  obligation,  ex- 
cept in  the  ordinary  course  of  banking, 
a  national  bank's  promise  that,  if  the 
drawee  would  pay  drafts  held  by  it  for 
collection,  it  would  pay  his  drafts  on 
the  drawers  for  the  amount  he  claimed 
that  such  drafts  were  overdrawn,  was 
unenforceable  against  the  bank.  Groos 
V.  Brewster  (Tex.  Civ.  App.),  55  S.  W. 
590. 

A  national  bank  advised  plaintiff  that 
it  would  pay  all  checks  of  a  third  per- 
son, although  such  person  had  no 
funds  on  deposit,  as  was  known  to 
both  plaintiff  and  the  bank.  In  reli- 
ance on  such  promise,  plaintiff  cashed 
checks  of  such  person,  and  transmitted 
them  to  the  bank  for  payment.  The 
bank  issued  and  sent  to  plaintiff  its 
drafts  on  a  correspondent  for  the 
amount  of  the  checks,  which  drafts 
were  refused  payment.  Held,  that  the 
contract  was   one   purely  of  guaranty. 


and  was  ultra  vires  on  the  part  of  the- 
bank,  and  the  transaction  gave  plain- 
tiff no  right  of  action  against  it  on  the 
drafts.  Judgment  87  Fed.  430,  affirmed. 
Bowen  v.  Needles  Nat.  Bank,  36  C.  C. 
A.  553,  94  Fed.  925. 

A  purchaser  of  drafts  with  bills  of 
lading  covering  corn  shipped  to  plain- 
tiff for  sale  on  coinmission  sent  the 
drafts  to  defendant,  a  national  bank, 
for  collection,  with  instructions  to  de- 
liver each  bill  of  lading  only  on  pay- 
ment of  the  draft  attached  thereto. 
Plaintiff  refused  to  accept  the  corn,  and 
the  purchaser  wrote  to  the  bank,  au- 
thorizing it  to  accept  drafts  drawn  by 
plaintiff  on  the  shipper  in  part  payment 
cif  the  drafts  attached  to  the  bills  of 
lading,  representing  differences  in  the 
price  for  which  the  corn  was  sold;  but 
plaintiff  paid  the  original  drafts  to  the 
bank  in  full,  and  drew  on  the  shipper 
for  the  difference,  which  drafts  the 
bank  promised  to  pay,  without  author- 
ity from  the  purchaser,  and  without 
consideration,  and  which  drafts  the 
'ihipper  refused  to  pay  on  presentment. 
Held,  that  since  a  national  bank  has  no 
power  to  loan  its  credit,  except  in  the 
ordinary  course  of  banking,  defendant 
bank  was  not  liable  on  the  drafts 
drawn  on  the  shipper  for  the  differ- 
ences, and  hence  an  action  thereon 
could  not  be  maintained  against  the 
purchaser  (who  was  a  resident  of  an- 
other county)  in  the  county  of  the 
bank's  domicile  by  joining  it  as  a  party 
defendant.  Groos  v.  Brewster  (Tex. 
Civ.  App.),  55  S.  W.  590. 

No  intent  to  purchase. — The  agree- 
ment of  a  national  bank  to  pay  drafts 
to  be  made  on  a  third  person  against 
bills  of  lading  was  an  agreement  of 
guaranty  and  ultra  vires;  there  being 
no  intent  on  the  part  of  the  bank  to 
purchase  the  drafts.  National  Bank 
V.  Sixth  Nat.  Bank,  212  Pa.  238,  61  Atl. 
889. 

61.  Accommodation  indorsement. — 
Bowen  v.  Needles  Nat.  Bank,  87  Fed. 
430,  affirmed  36  C.  C.  A.  553,  94  Fed. 
925;  National  Bank  v.  Atkinson,  55 
Fed.  465;  Bank  v.  Sixth  Nat.  Bank,  38 
Pa.  Super.  Ct.  413. 

A  national  bank  may  warrant  the 
title  to  property  it  conveys,  or  become 
liable   as   an   indorser   or  guarantor  of 
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<;ommodation,  and  on  the  credit  of  such  indorsement  procure  the  note  to 
ie  discounted  by  another  bank,  charging  a  commission  for  such  loan  of 
its  credit.^2  But  where  a  national  bank  indorsed  a  certain  note  for  the 
accommodation  of  the  maker,  and  when  it  became  due  the  bank  paid  it,  and 
brought  suit  against  the  maker,  who  set  up  as  a  defense  that  the  bank  had  no 
power  to  so  indorse,  it  was  held  that  even  if  the  indorsement  be  void,  the 
-note  is  valid,  and  the  bank  is  entitled  to  recover.^^ 

Payment  of  Loan. — A  national  bank  has  no  power  to  guaranty  the 
-repayment  of  a  loan  to  a  third  person  at  the  bank's  request.^* 

Building  Contract. — A  national  bank  can  not  guaranty  a  building  con- 
tract between  third  persons. ^^ 

Replevin  Bond. — The  execution  of  a  bond  by  a  national  bank  as  security 
in  a  replevin  suit  is  beyond  its  powers  and  void.®^ 

Indemnifying  Surety. — A  contract  by  a  national  bank  to  indemnify  one 
for  loss  incurred  as  security  on  an  attachment  bond  will  be  enforced  after 
the  loss  has  occurred,  though  the  bond  was  not  given  for  the  benefit  of  the 
'bank.6'^ 

Against  Loss  by  Commercial  Transaction. — A  contract  by  a  national 
bank  to  guarantee  a  person  against  loss  in  a  commercial  transaction  is  ultra 
vires. ^8 


obligations  which  it  rediscounts  or 
sells,  but  it  can  not  lend  its  credit  to 
another  by  becoming  surety,  indorser, 
or  guarantor  for  hiin,  such  an  art  being 
ultra  vires,  and,  when  its  true  char- 
acter is  known,  no  rights  grow  out  of 
it,  though  it  has  taken  on  in  part  the 
garb  of  a  lawful  transaction.  Mer- 
chants'  Bank  v.   Baird,  160  Fed.   643. 

Where  a  party  knowingly  takes  as 
collateral  security  drafts  of  a  national 
"bank  drawn  for  the  accommodation  of 
a  customer,  he  can  not  recover  upon 
such  drafts  in  an  action  against  the 
bank  or  its  receiver,  as  a  national  bank 
has  no  authority  to  lend  its  credit  on 
personal  security.  Johnston  v.  Char- 
lottesville Nat.  Bank,  Fed.  Cas.  No. 
7,425,   3   Hughes   657. 

62.  National  Bank  v.  Wells,  79  N.  Y. 
498. 

63.  Gloversville  Nat.  Bank  v.  Wells, 
35  Hun  (N.  Y.),  51. 

64.  Payment  of  loan. — A  state  bank, 
at  the  request  of  a  national  bank, 
loaned  $12,000  to  a  third  person  on  his 
personal  obligation.  The  national  bank 
guarantied  the  repayment  of  the  loan. 
The  third  person,  pursuant  to  his  pre- 
vious agreement  with  the  national 
bank,  paid  to  it  $10,000  of  the  loan, 
though  he  was  not  indebted  to  it  in 
any  amount.  Held,  that  the  national 
bank's  contract  of  guaranty  was  void 
:as  ultra  vires,  and  no  action  could  bo 


maintained  thereon.  Appleton  v.  Citi- 
zens' Cent.  Nat.  Bank,  116  App.  Div. 
404,  101  N.  Y.  S.  1037. 

65.  Norton  v.  Derry  Nat.  Bank,  61  N. 
H.  589,  60  Am.  Rep.  334. 

66.  Bailey  v.  Farmers'  Nat.  Bank,  97 
111.  App.  66. 

67.  Indemnifying  surety. — Seeber  v. 
Commercial  Nat.   Bank,  77   Fed.   957. 

A  guaranty  against  loss  or  liability 
for  signing  as  sureties,  given  by  a  bank 
president  in  his  own  name,  and  with- 
out authority  from  the  directors,  to 
those  whom  he  had  solicited  thus  to 
sign  a  note  given  to  a  bank  to  retire 
a  prior  note  held  by  it  against  their 
principal,  if  considered  as  made  by 
and  binding  upon  the  bank,  would  be 
a  bar  to  any  suit  by  it  against  the  sure- 
ties; and  it  is  doubtful  whether,  under 
the  general  banking  law,  a  national 
bank  could  give  such  a  guarantj'  in  a 
case  where  the  effect  would  be  to  make 
the  paper  discounted  the  paper  of  one 
party  only,  secured  by  mortgage  on 
real  estate.  First  Nat.  Bank  v.  Ben- 
nett, 33  Mich.  530. 

68.  Against  loss  by  commercial 
transaction. — Where  a  national  bank, 
in  order  to  induce  complainant  to  pur- 
chase certain  steamship  stocks  owned 
by  it,  agreed  to  take  complainant's 
note  for  $50,000  for  the  stock  and  hold 
the  stock  as  collateral  security,  and  to 
guarantee  plaintiff  against  any  loss  in 
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Effect  of  Ultra  Vires. — Sinde  a  national  bank  has  no  authority  to  exe- 
cute a  contract  of  guaranty  or  indemnity,  it  has  a  right,  in  an  action  upon 
such  contract,  to  plead  its  want  of  power ;  that  is,  to  assert  the  nullity  of  an 
act  which  is  an  ultra  vires  act.**  Such  an  act  is  not  binding  on  the  bank  by 
estoppel,  unless  it  has  received  the  benefits  therefrom.''*'  But  the  doctrine 
that  where  a  national  bank  has  entered  into  a  contract  not  illegal,  and  the 
other  party  has  performed  his  part,  the  bank  will  not  be  heard  to  claim 
ultra  vires  to  avoid  performance  on  its  part,  applies  to  a  contract  of  guar- 
anty.''^ 

§  260  (5)  Acquiring  or  Dealing  in  State  and  Municipal  Securi- 
ties.— A  national  bank  can  properly  and  legally  engage  in  the  business  of 
dealing  in  and  exchanging  government  securities.''^  An  agreement  by  a 
national  bank  to  exchange  bonds  of  one  class  for  those  of  another  for  one 
of  its  depositors  is  within  the  scope  of  its  power  to  do  a  general  banking 
business.''*  A  national  bank  has  power  to  take  and  hold  interest  coupons 
not  under  seal,  attached  to  railway  aid  bonds,  under  seal,  where  each  coupon 
contains  an  express  promise  to  pay  to  bearer,  and  is  signed  by  the  proper 
officer.^* 


the  transaction  from  the  execution  and 
delivery  of  the  note,  such  guaranty 
was  not  an  ordinary  commercial  guar- 
anty, but  one  outside  the  ordinary 
business  of  banking,  and  ultra  vires. 
Barron    v.    McKinnon,    179    Fed.    759. 

69.  Fidelity,  etc.,  'Co.  v.  National 
Bank,  48  Tex.  Civ.  App.  301,  106  S.  W. 
782,  afifirmed,  no  op. 

70.  Groos  v.  Brewster  (Tex.  Civ. 
App.),  55  S.  W.  590,  affirmed  in  93  Tex. 
708,  no  op. 

71.  On  receipt  of  benefits. — Glovers- 
ville  Nat.  Bank  v.  Wells,  15  Hun  (N. 
Y.),  51. 

A  complaint  alleged  that  defendant, 
a  national  bank,  by  letter  agreed  that 
a  draft  drawn  by  plaintiff,  not  to  ex- 
ceed a  certain  sum,  on  a  certain  firm, 
for  goods  shipped  to  them  by  plaintiff, 
should  be  paid,  and  that  in  considera- 
tion of  such  guarantj'  plaintiff  shipped 
the  goods  to  such  firm,  but  that  the 
draft  had  not  been  paid,  and  defendant 
refused  to  pay  it.  Held,  that  where  a 
corporation  has  entered  into  a  con- 
fracl  not  illegal,  which  the  other  party 
has  performed,  it  will  not  be  heard  to 
claim_  ultra  vires  to  avoid  performance 
on  his  part,  and,  since  the  National 
Banking  Act  does  not  prohibit  such  a 
contract,  the  complaint  stated  a  cause 
of  action,  and  a  demurrer  thereto  should 
be  overruled.  Hutchins  v.  Planters' 
Nat.  Bank,  128  N.  C.  72,  38  S.  E.  252. 

72.  Van  Leuven  v.  First  Nat.  Bank, 
54  N.  Y.  671. 


73.  Agreement  to  exchange  bonds. 

— Where  a  bank  organized  under  the 
federal  banking  law  receives  on  de- 
posit United  States  bonds  of  one  class, 
under  promise  or  agreement  to  ex- 
change them  for  those  of  another,  it 
will  not  be  regarded  as  a  mere  manda- 
tory or  bailee,  acting  without  compen- 
sation, but,  on  the  contrary,  held  to 
the  terms  of  the  contract,  and  liable 
to  the  depositor  for  the  value  of  the 
bonds  on  its  refusal  to  deliver  them. 
An  undertaking  or  transaction  of  this 
character  on  the  part  of  the  bank,  is 
within  the  scope  of  its  powers  to  do  a 
general  banking  business,  conferred  by 
the  act  of  congress  authorizing  the 
creation  of  those  banks.  Leach  v.  Hale, 
31  Iowa  69,  7  Am.  Rep.  112. 

A  national  bank  has  corporate  power 
to  enter  into  an  agreement  with  a  cus- 
tomer to  exchange  for  him  nonregis- 
tered  United  States  bonds  for  regis- 
tered bonds;  and  it  is  bound  by  an 
agreement  to  that  effect,  made  for  a 
sufficient  consideration,  by  its  cashier. 
Yerkes  v.  Naliional  Bank,  69  N.  Y.  382, 
25  Am.  Rep.  208. 

74.  Under  Rev.  St.,  §  5136,  authoriz- 
ing national  banks  to  discount  notes, 
drafts,  bills  of  exchange,  and  other  ev- 
idences of  debt,  a  national  bank  has 
authority  to  take,  hold,  and  sue  on  in- 
terest coupons,  not  under  seal,  attached 
to  municipal  bonds,  each  containing  an 
express  promise  by  the  town  to  pay 
the    amount    thereof    to    bearer;    such 
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§  260  (6)  Purchase  and  Discount  of  Negotiable  Paper. — A  na- 
tional bank  may  discount  and  negotiate  promissory  notes  and  other  evidence 
of  debt.'^^  This  gives  the  power  to  acquire  title  thereto  by  purchase  by  w^ay 
of  discount^®  but  in  no  other  way.''''  However,  if  it  does  not  get  the  legal 
title  to  a  note  purchased  in  the  market,  it  may  maintain  an  action  thereon, 
as  the  holder,  against  the  maker  and  indorsers.''^  A  national  bank  has  power 
to  purchase  at  a  discount  notes  or  bills  of  third  persons  owned  by  and 
available  to  one  dealing  with  the  bank,  and  is  not  confined  to  discounting 
a  borrower's  own  paper.'' ^  It  cannot  deal  in  such  paper  for  the  purpose 
of  private  gain  and  profit  alone.^"  A  national  bank  has  no  power  to  pur- 
chase negotiable  paper  except  from  surplus  capital.^^  A  national  bank 
which  itself  purchased  notes  it  had  been  authorized  by  the  owner  to  sell 
to  a  third  party,  and  which  thus  became,  under  general  principles  of  law, 
liable  for  their  value  as  for  conversion,  is  not  protected  from  such  liability 
by  the  national  banking  act,  even  though  it  was  not  within  its  powers  to  act 
as  agent  for  the  sale  of  the  notes.^^ 

§  261.  Effect  of  Acts  Ultra  Vires. — An  ultra  vires  act  of  a  national 
bank  is  not  void  but  enforcible,^^  and  can  be  objected  to  only  by  the  United 


coupons  being  an  "evidence  of  debt" 
in  the  natxire  of  a  promissory  note. 
First  Nat.  Bank  v.  Bennington,  Fed. 
Cas.   No.  4,807,  16  Blatchf.  53. 

In  an  action  by  a  national  bank  on 
railroad  aid  bonds,  the  United  States 
alone  can  complain  that  the  bank  was 
not  authorized  to  )hold  such  bonds. 
Lexington  v.  Union  Nat.  Bank,  75  Miss. 
1,  22  So.  391. 

75.  Purchase  and  discount  of  nego- 
tiable paper.— Rev.  St.,  §  5136. 

Check  payable  to  order  or  bearer. — 
Under  St.  U.  S.  1864,  c.  106,  §  8,  au- 
thorizing national  banks  to  discount 
and  negotiate  promissory  notes  and 
other  evidences  of  debt,  such  a  bank 
may  purchase  checks,  whether  payable 
to  order  or  bearer.  First  Nat.  IBank  v. 
Harris,  108  Mass.  514. 

Draft  accompanying  bill  of  lading. — 
It  is  within  the  power  of  a  national 
bank  to  buy  a  draft  accompanying  a 
bill  of  lading,  the  draft  being  drawn  in 
favor  of  the  bank  by  a  seller  of  goods 
upon  a  buyer.  Union  Nat.  Bank  v. 
Rowan,  23  S.  C.  339,  55  Am.  Rep.  26. 

76.  Purchase  by  way  of  discount. — 
First  Nat.  Bank  v.  Pierson,  24  Minn. 
140,  31  Am.  Rep.  341. 

77.  First  Nat.  Bank  v.  Pierson,  24 
Minn.  140,  31  Am.  Rep.  341. 

■78.  Prescott  Nat.  Bank  v.  Butler,  157 
Mass.  548,  32  N.  E.  909. 

79.  Smith  v.  Exchange  Bank,  26  O. 
St.   141. 


80.  First  Nat.  Bank  v.  Pierson,  24 
Minn.  140,  31  Am.   Rep.  341. 

-81.  From  surplus  capital. — "We  are 
of  opinion  that  this  transaction  was 
an  out-and-out  purchase  by  the  bank, 
and  that  such  purchase  was  without 
authority,  and  that  the  bank  acquired 
no  title  to  the  note  and  can  not  re- 
cover thereon  in  this  suit.  While  we 
do  not  mean  that  a  national  bank  may 
not  invest  its  surplus  capital  in  notes, 
we  are  of  opinion  that  it  has  no  au- 
thority to  use  such  surplus  funds,  as 
may  remain  on  hand  from  day  to  day, 
lor  the  purp(5se  of  buying  notes.  First 
Nat.  Bank  v.  Pierson,  24  Minn.  140,  31 
Am.  Rep.  341;  Farmers',  etc..  Bank  v. 
Baldwin,  23  Minn.  198,  23  Am.  Rep. 
683."  Lazear  v.  National  Union  Bank, 
52  Md.  78,  36  Am.  Rep.  355. 

"If  any  other  construction  were 
given  to  such  transaction  as  this,  the 
intention  of  congress  to  prohibit  na- 
tional banks  from  buying  and  selling 
notes  would  be  entirely  defeated,  and 
those  institutions  would  be  at  perfect 
liberty  to  decline  making  discounts  for 
their  customers  and  afterward  to  buy 
up  the  very  paper  which  had  been  of- 
fered for  discount  and  refused,  at  such 
price  as  the  bank  might  choose  to 
give."  Lazear  v.  National  Union  Bank, 
52  Md.  78,  36  Am.  Rep.  355. 

Sa.  First  Nat.  Bank  v.  Anderson,  173 
U,   S.  573,  43  L.  Ed.  558,  19  S.   Ct.  384. 

83.  Effect  of  ultra  vires. — National 
Bank  v.  Whitney,   103   U.   S.   99,   26   L. 
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Ed.  443;  Shoemaker  v.  National  Me- 
chanics' Bank,  Fed.  Cas.  No.  13,801, 
2  Abb.  U.  S.  416,  1  Hughes  101;  Stewart 
V.  National  Union  Bank,  Fed.  Cas.  No. 
13,435,  2  Abb.  U.  S.  434;  Wyman  v. 
Citizens'  Nat.  Bank,  29  Fed.  734;  Gold 
Min.  Co.  v..  National  Bank,  96  U.  S. 
640,  24  L.  Ed.  C48;  Thompson  v.  St. 
Nicholas  Nat.  Bank,  146  U.  S.  240,  36 
L.  Ed.  956,  13  S.  Ct.  66;  First  Nat. 
Bank  v.  Stewart,  107  U.  S.  676,  27  h. 
Ed.  592,  2  S.  Ct.  778;  Lantry  v.  Wal- 
lace, 38  C.  C.  A.  530,  97  Fed.  865,  af- 
firmed in  182  U.  S.  536,  45  L.  Ed.  1218, 
21  S.  Ct.  878;  Emmerling  v.  First  Nat. 
Bank,  38  C.  C.  A.  399,  97  Fed.  739;  Wil- 
liams V.  American  Nat.  Bank,  29  C.  C. 
A.  203,  85  Fed.' 376;  Richeson  v.  Na- 
tional Bank,  96  Ark.  594,  133  S.  W.  913; 
Warner  v.  De  Witt  County  Nat.  Bank, 
4  111.  App.  305;  Maples  v.  Scott,  94  111. 
379;  De  Witt  County  Bank  v.  Mickel- 
berry,  244  III.  77,  91  N.  E.  86;  First 
Nat.  Bank  v.  Elmore,  52  Iowa  541,  3 
N.  W.  547;, Mills  County  Nat.  Bank  v. 
Perry,  72  Iowa  15,  33  N.  W.  341;  Farm- 
ers' Nat.  Bank  v.  Robinson,  59  Kan. 
777,  53  Pac.  762;  Stale  Nat.  Bank  v. 
Flathers,  45  La.  Ann.  75,  13  So.  243, 
40  Am,  St.  Rep.  216:  Corcoran  w.  Bat- 
chelder,  147  Mass.  541,  18  N.  E.  430; 
Attleborough  Nat.  Bank  v.  Rogers,  125 
Mass.  339;  Prescott  Nat.  Bank  v.  But- 
ler, 157  Mass.  548,  32  N.  E.  909;  Fifth 
Nat.  Bank  v.  Pierce,  117  Mich.  376,  75 
N.  W.  1058;  Hennessy  v.  St.  Paul,  54 
Minn.  319,  55  N.  W.  1123;  Minneapolis 
Threshing  Mach.  Co.  v.  Jones,  95  Minn. 
127,  103  N.  W.  1017;  Thornton  v.  Na- 
tional Exch.  Bank,  71  Mo.  221;  Wherry 
z'.  Hale,  77  Mo.  20;  Hall  v.  Farmers', 
etc.,  Bank,  145  Mo.  418,  46  S.  W.  1000; 
George  v.  Somerville,  153  Mo.  7,  54  S. 
W.  491;  First  Nat.  Bank  v.  Shewalter 
(Mo.  App.),  134  S.  W.  42;  Buchanan  v. 
Saunders  County  Nat.  Bank,  4  Neb. 
410,  94  N.  W.  631;  First  Nat.  Bank  v. 
Grosshans,  61  Neb.  575,  85  N.  W.  543; 
Graham  v.  National  Bank,. 32  N.  J.  Eq. 
S04;  Chapin  v.  Merchants'  Nat.  Bank, 
47  Hun  637,  14  N.  Y.  St.  Rep.  272; 
Oldham  v.  First  Nat.  Bank,  85  N.  C. 
340;  Bank  v.  Slemmons,  34  O.  St.  142, 
32  Am.  Rep.  364;  Portland  Nat.  Bank 
V.  Scott,  30  Ore.  421,  26  Pac.  276: 
O'Hare  v.  Second  Nat.  Bank,  77  Pa. 
96;  First  Nat.  Bank  v.  Smith,  8  S.  Dak. 
7.  65  N.  W.  4,^7;  Cameron  r'.  First  Nat. 
Bank  (Tex.  Civ.  App.),  34  S.  W.  178, 
affirming  23  S.  W.  334;  Emigh  v.  Ear- 
ling,  134  Wis.  565,  115  N.  W.  128.  See 
ante,  "Unauthorized  Banking,"  §§  7-11. 
Overruled  cases. — Johnston  v.  Char- 
lottesville Nat.  Bank,  Fed.  Cas.  No. 
7,435,  3  Hughes  657;  National  Pember- 
ton   Bank  v.   Porter,   125   Mass.   333,  38 


Am.  Rep.  235;  First  Nat.  Bank  v.  Peir- 
son,  34  Minn.  140,  31  Am.  Rep.  341. 

Making  excessive  loan.^See  post, 
"Who  May  Raise  Question,"  § 
369  (6b). 

Loan  of  credit. — See  ante,  "Banking 
Powers  in  General,"  §  258. 

Purchase  of  real  property. — See  ante, 
"Real  Property,"  §  259  (la). 

Taking  real  property  as  security. — 
See  ante,  "As  Security  for  Debt,"  § 
359  (lab). 

Taking  chattel  mortgage  as  security. 
— A  national  bank  which,  to  secure  its 
claims,  tal<es  possession,  by  its  cash- 
ier, of  'goods  under  a  chattel  mort- 
gage, and  disposes  of  them,  can  not 
claim  immunity  from  liability  for  any 
surplus  remaining  after  payment  of  its 
claims,  on  the  ground  that  its  cashier, 
being  an  officer  of  a  national  bank,  ex- 
ceeded his  powers,  and  acted  ultra 
vires.  Cooper  v.  First  Nat.  Bank,  40 
Kan.  5,  18  Pac.  937. 

Purchasing  notes. — A  recovery  by  a 
national  bank  upon  promissory  notes 
purchased  by  it  can  not  be  defeated  by 
the  plea  that  such  purchase  was  ultra 
vires.  Merchants'  Nat.  Bank  v.  Han- 
son, 33  Minn.  40,  21  N.  W.  849,  53  Am. 
Rep.  5,  overruling  First  Nat.  Bank  v. 
Pierson,  24  Minn.  140,  31  Am.  Rep. 
341. 

Want  of  authority  in  plaintiff  na- 
tional bank  to  purchase  a  negotiable 
note  can  not  be  pleaded  by  the  maker 
of  the  note  in  defense.  First  Nat. 
Bank  v.  Smith,  8  S.  Dak.  7,  65  N.  W. 
437. 

Even  if,  under  St.  U.  S.  1864,  c.  106, 
§  8,  authorizing  national  banks  to 
"discount  and  negotiate"  notes,  the 
purchase  of  a  note  by  such  a  bank  is 
ultra  vires,  it  is  an  ordinary  contract, 
not  being  made  penal  or  expressly 
forbidden,  and  the  maker  or  indorser 
can  not  defend  on  the  ground  that  the 
bank  has  acquired  no  title.  The  vio- 
lation of  the  law  can  be  availed  of 
only  in  proceedings  against  the  bank, 
in  the  interest  of  the  public,  to  de- 
prive it  of  its  charter.  Prescott  Nat. 
Bank  v.  Butler,  157  Mass.  548,  32  N. 
E.  909. 

Discounting  nonnegotiable  note. — It 
is  no  defense  to  the  maker  of  a  non- 
negotiable  note,  discounted  with  i  na- 
tional bank,  that  such  banks  have  no 
right  to  deal  in  that  kind  of  paper. 
First  Nat.  Bank  v.  Gillilan,  73  Mo.  77. 

Purchase  of  tax  bill. — Even  if  it  ap- 
peared that  the  act  of  plaintiff  national 
bank  in  acquiring  title  to  the  special 
tax  bill  sued  on  was  ultra  vires,  such 
fact  would  be  no  defense,  the  purchase 
being    only   voidable,    and    its    validity 
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being  assailable  only  in  a  direct  pro- 
ceeding by  the  government.  First 
Nat.  Bank  v.  Shewalter  (Mo.  App.), 
134  S.  W.  43. 

Certifying  check  without  deposit. — 
Rev.  St.,  §  5308,  which  makes  it  un- 
lawful for  any  national  bank  to  certify 
any  check  unless  the  drawer  has  on 
deposit  money  sufficient  to  meet  the 
same,  but  declares  that  a  check  so 
certified  shall  be  a  valid  obligation 
against  the  bank,  does  not,  as  between 
the  parties,  invalidate  a  pledge  of 
bonds  made  by  the  drawer  of  such 
checks  to  secure  the  indebtedness 
thereby  created  from  him  to  the  bank, 
when  the  transaction  has  been  com- 
pleted by  payment  of  the  checks. 
Thompson  v.  St.  Nicholas  Nat.  Bank, 
146  U.  S.  340,  36  L.  Ed.  956,  13  S. 
Ct.  66. 

Plaintiff's  testator  deposited  with  a 
firm  of  brokers  certain  bonds  as  mar- 
gins for  purchases  of  stocks,  and  the 
brokers,  without  his  knowledge,  de- 
livered them  to  a  bank  under  a  stand- 
ing agreement,  previously  made,  that, 
if  the  brokers  became  indebted  to  the 
bank,  it  might  at  any  time,  in  its  dis- 
cretion, sell  any  collateral  held  by  it 
to  secure  such  debt.  On  the  day  of 
the  pledge,  but  not  in  pursuance  of 
any  agreement  made  at  the  time  of 
receiving  the  bonds,  the  bank,  on  the 
faith  of  the  bonds,  certified  and  sub- 
sequently paid  certain  checks  drawn 
by  the  brokers.  The  bank  took  the 
bonds  in  good  faith,  without  notice  of 
the  testator's  title.  Held,  that  the 
bonds  were  a  valid  security  for  the 
debt  created  by  the  certified  checks, 
notwithstanding  that  the  certification 
was  in  violation  of  Rev.  St.,  §  5308, 
which  makes  it  unlawful  for  any  na- 
tional bank  to  certify  any  check  un- 
less the  person  drawing  the  same  has 
on  deposit  sufficient  money  to  meet 
it;  and  plaintiff  could  not  recover  the 
bonds  without  first  paying  the  debt. 
Thompson  v.  St.  Nicholas  Nat.  Bank, 
146  U.  S.  340,  36  L.  Ed.  956,  13  S.  Ct. 
66,  affirming  113  N.  Y.  335,  31  N.  E.  57. 

Certifying  noncommercial  paper. — 
Where  the  president  and  cashier  of  a 
bank  had  no  authority  to  certify  a 
noncommercial  instrument,  by  which 
the  drawers  sought  to  indemnify  their 
surety  on  a  building  contractor's  bond 
for  any  liability  the  surety  might  sus- 
tain by  virtue  of  such  bond,  the  bank 
was  not  estopped  to  plead  that  the 
certification  of  such  instrument  was 
ultra  vires  and  void.  Fidelity,  etc., 
Co.  V.  National  Bank,  48  Tex.  Civ. 
App.  301,  106  S.  W.  783. 
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Acquiring  or  dealing  in  stock. — See 

ante,   "Acquiring  or   Dealing  in   Stock 
of  Other  Corporations,"'  §  360  (3). 
Acquiring  share  in  partnership. — See 

ante,  "Banking  Powers,"  §  358. 

Acting  as  agent  in  sale  of  bonds, 
notes,  etc.,  where  a  cashier  of  a  na- 
tional bank  bought  and  sold  stocks 
for  customers  in  the  name  of  the  bank, 
with  the  knowledge  of  the  directors, 
the  bank  is  liable  for  stocks  em- 
bezzled by  the  cashier,  though  the 
bank  was  unauthorized  to  deal  in 
stock.  Searle  v.  First  Nat.  Bank  (Pa.), 
2  Walk.  395. 

A  national  bank  which  assumed  to 
sell  for  another  certain  notes  owned 
by  him,  but  which,  instead  of  selling 
them  to  a  third  person,  without  his 
knowledge  sold  them  to  itself,  violated 
its  duty  to  the  owner,  the  same  as  if 
it  had  full  power  under  the  law  to  act 
as  such  agent;  and  was,  therefore, 
guilty  of  a  conversion  of  such  notes, 
notwithstanding  its  agency  was  ultra 
vires.  Anderson  v.  First  Nat.  Bank, 
5  N.  Dak.  451,  67  N.  W.  831. 

But  it  has  been  held  that  in  an  ac- 
tion of  deceit  against  a  national  bank 
to  recover  damages  for  the  alleged 
false  representations  of  its  teller  in 
the  sale  to  the  plaintiff  of  certain  rail- 
road bonds,  held,  that  the  selling  of 
railroad  bonds  on  commission  was 
not  within  the  authorized  business  of 
a  national  bank;  and,  being  thus  be- 
yond the  scope  of  its  corporate  pow- 
ers, the  defense  of  ultra  vires  was 
open  to  it.  Weckler  v.  First  Nat. 
Bank,  42  Md.  581,  30  Am.  Rep.  95. 

Acting  as  agent  to  pay,  invest  or 
collect  money. — A  national  bank  can 
not  escape  liability  to  a  depositor  for 
money  which  he  placed  in  its  hands 
by  pleading  that  it  made  with  him  an 
ultra  vires  agreement  to  pay  out  the 
money  to  some  third  person  on  de- 
posit of  collaterals  for  his  benefit, 
when  the  evidence  shows  it  paid  out 
the  money  without  taking  the  collat- 
erals agreed  on.  First  Nat.  Bank  v. 
Henry,  159  Ala.  367,  49  So.  97. 

The  cashier  of  a  national  bank,  on  be- 
half of  the  bank,  received  a  deposit 
under  the  agreement  that  it  was  to  be 
invested  by  the  bank  in  stocks  and 
bonds  for  the  benefit  of  the  depositor. 
Held,  that  the  bank  was  liable  for  the 
return  of  the  money,  notwithstanding 
the  agreement  on  which  it  was  re- 
ceived may  have  been  ultra  vires;  and 
the  fact  that  the  cashier  embezzled  the 
money  does  not  affect  the  banker's 
liability.     L'Herbette  v.  Pittsfield  Nat. 
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States  in  a  direct  proceeding  to  forfeit  the  bank's  charter.®*     Ultra  vires  is 
not  a  defense  to  an  action  by*^  or  against*®  the  bank. 

By  Whom  Pleaded. — The  United  States  government  alone,  in  an  action 
to  forfeit  its  charter,  can  complain  of  an  ultra  vires  act  of  a  national  bank, 
where  such  act  is  not  absolutely  void.*'^  A  prior  indorser  to  a  note  purchased 
by  a  bank  can  not  set  up  the  defense  of  ultra  vires. ^^  Where  a  contract  by 
which  a  national  bank  assumed  all  the  obligations  of  an  insolvent  bank  was 
fully  explained  to  and  ratified  by  a  proportion  of  the  stockholders  exceed- 
ing the  number  required  by  statute  present  and  voting,  the  stockholders  can 
not  thereafter  claim  the  contract  was  ultra  vires.*®     The  receiver  of  a  na- 


Bank,  163  Mass.  137,  38  N.  E.  368,  44 
Am.    St.    Rep.    354. 

The  fact  that  a  contract  made  by  a 
national  bank  to  receive  and  collect 
securities  and  reinvest  the  proceeds 
for  the  owner  contained  provisions 
which  were  ultra  vires  does  not  re- 
lieve the  bank  of  the  legal  obligation 
to  return  the  securities  or  account  to 
the  owner  for  their  value.  Emmerling 
V.  First  Nat.  Bank,  38  C.  C.  A.  399,  97 
Fed.    739. 

Acting  as  agent  to  procure  insur- 
ance.— In  an  action  for  breach  of  an 
agreement  by  a  national  bank  to  pro- 
cure a  person  applications  for  insur- 
ance, if  he  would  procure  for  it  a  cus- 
tomer, the  bank  may  set  up  the  de- 
fense of  ultra  vires.  Dresser  v. 
Traders'  Nat.  Bank,  165  Mass.  120,  43 
N.   E.  567. 

Conducting  warehouse. — A  national 
bank,  having  taken  as  security  for  a 
pre-existing  debt  a  conveyance  of  a 
warehouse  or  elevator  for  storing 
grain,  placed  parties  in  charge  to  con- 
tinue the  business  as  its  agents.  A., 
who  held  a  receipt  from  former  custo- 
dians of  the  elevator  for  a  certain 
quantity  of  gjrain  stored  therein,  and 
mixed,  as  was  customary,  with  other 
grain  of  the  same  quality,  made  a  de- 
mand on  the  bank  therefor,  and,  de- 
livery of  the  same  being  refused, 
brought  suit  for  its  conversion.  It  ap- 
peared that  when  the  bank  took  posses- 
sion of  the  elevator  there  was  enough 
grain  therein  of  the  kind'  described  in 
A.'s  receipt  to  cover  all  receipts  for 
such  grain  then  outstanding.  Held, 
that  the  bank  had  power  to  take  the 
elevator  as  security  for  its  debt,  and, 
even  admitting  that  carrying  on  the 
warehouse  business  was  ultra  vires, 
still  it  was  its  duty  to  hold  the  grain 
therein  for  the  proper  owners,  and 
that  it  was,  therefore,  liable.  German 
Nat.  Bank  v.  Meadowcroft,  4  111.  App. 
630. 

Shipment   and    sale   of    whiskey. — A 


bank  is  liable  to  the  owner  of  a  lot 
of  whiskey  intrusted  to  it  for  ship- 
ment and  sale,  for  the  proceeds,  inde- 
pendently of  the  question  whether  na- 
tional banks  are  by  their  charters 
authorized  to  sell  produce  on  commis- 
sion. First  Nat.  Bank  v.  Priest,  50  111. 
321. 

Holding  deposit  as  security  for  per- 
formance of  contract. — The  act  of  a 
national  bank  in  accepting  a  deposit 
to  be  held  by  it  as  collateral  security 
for  the  performance  of  a  contract  be- 
tween the  depositor  and  another  is  not 
illegal,  and  it  would  be  estopped  to 
set  up  the  defense  of  ultra  vires 
against  one  making  such  a  contract 
with  it  relying  thereon.  Bushnell  v. 
Chautauqua  County  Nat.  Bank,  10  Hun 
378,  affirmed  in  74   N.   Y.  390. 

84.  See  post,  "Forfeiture  of  Fran- 
chise and  Dissolution,"  §  384. 

85.  As  offense  to  action. — National 
Bank  v.  Matthews,  98  U.  S.  621,  25  L. 
Ed.  188;  Voltz  v.  National  Bank,  158 
111.  532,  42  N.  E.  69,  30  L.  R.  A.  155, 
affirming  57  111.  App.  360;  Atlas  Nat. 
Bank  v.  Savery,  127  Mass.  75;  National 
Pemberton  Bank  v.  Porter,  125  Mass. 
333,  28  Am.  Rep.  235. 

86.  First  Nat.  Bank  v.  Henry,  159 
Ala.  367,  49  So.  97;  Richards  v. 
Kountze,  4   Neb.  200. 

87.  By  whom  pleaded. — See  ante, 
"Effect  of  Acts  Ultra  Vires,''  §  261. 

88.  Prior  indorser. — Atlas  Nat.  Bank 
V.   Savery,  137   Mass.  75. 

The  fact  that  the  purchase  by  a  na- 
tional bank,  of  a  promissory  note  from 
an  indorsee  was  ultra  vires,  does  not 
prevent  the  bank  from  maintaining  in 
its  own  name  an  action  against  a  prior 
party  thereto.  National  Pemberton 
Bank  v.  Porter,  125  Mass.  333,  38  Am. 
Rep.  235. 

89.  By  stockholders. — Where  a  con- 
tract by  which  a  national  bank  as- 
sumed all  the  obligations  of  an  insol- 
vent bank  in  contemplated  liquidation 
was    fully    explained    at    a   meeting   at 
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tional  bank  succeeds  to  no  right  beyond  those  which  could  have  been  en- 
forced by  the  bank,  its  stockholders  or  creditors.  He  is  not  entitled  to  have 
a  contract  made  by  the  bank,  and  which  has  been  executed,  set  aside  on  the 
ground  merely  that  it  was  ultra  vires.''*' 

Against  Whom  Ultra  Vires  May  Be  Pleaded. — Where  notes  secured 
by  mortgages  on  land  have  been  assigned  to  a  national  bank,  and  by  it  to  a 
bona  fide  purchaser,  the  latter  is  entitled  to  enforce  the  security,  even  though 
the  bank  could  not  have  done  so,  as  in  case  the  assignment  to  it  was  for  other 
than  a  debt  previously  contracted.®^ 

Doctrine  of  Pari  Delictum. — A  national  bank,  which  has  purchased 
notes,  and  paid  therefor,  with  the  intention  to  taking  title  thereto,  can  not 
recover  back  the  money  on  the  ground  that  the  purchase  was  ultra  vires. ^^ 

Doctrine  of  Estoppel. — The  doctrine  of  estoppel  applies  to  a  voidable^^ 
but  not  to  a  void®*  ultra  vires  act  of  a  national  bank. 

From  Acceptance  of  Benefits. — Where  the  ultra  vires  act  of  the  bank 
is  not  void  but  merely  voidable,  the  bank  is  estopped  by  its  acceptance  of 
benefits  thereunder  to  claim  exemption  from  liability.®^     But  if  the  ultra 


which  1,665  out  of  2,000  shares  were 
represented,  and  after  the  contract 
was  executed  it  was  ratified  by  a  vote 
exceeding  the  proportion  of  stock  spec- 
ified by  Rev.  St.,  §§  5220,  5221  [U.  S. 
Comp.  St.  1901,  p.  3503],  the  stock- 
holders were  not  thereafter  entitled  to 
claim  that  such  contract  was  ultra 
vires.  George  v.  Wallace,  68  C.  C. 
A.  40,  135  Fed.  286;  W'yman  v.  Wal- 
lace, 201  U.  S.  230,  50  L.  Ed.  738,  26 
S.  Ct.  495;  Frenzer  v.  Wallace,  301  U. 
S.  244,  50  L.  Ed.  742,  26  S.  Ct.  498; 
Poppleton  V.  Wallace,  201  U.  S.  245, 
50  L.  Ed.  743,  36  S.  Ct.  498. 

90.  By  receiver  of  bank. — A  receiver 
of  a  national  bank  can  not  maintain  a 
suit  against  a  third  party,  based  upon 
the  alleged  invalidity,  as  ultra  vires, 
of  a  contract  made  by  the  bank  which 
was  fully  executed  ten  years  prior  to 
his  appointment,  and  to  which  no  ob- 
jection was  made  at  the  time,  either 
by  the  United  States  or  by  any  stock- 
holder. Decree  112  Fed.  577,  affirmed. 
Brown  v.  Schleier,  55  C.  C.  A.  475,  118 
Fed.  981,  affirmed  in  194  U.  S.  18,  48 
L.  Ed.  857,  24  S.  Ct.  558.  See  an'e, 
"Right  to  Improve  Property,"  §  259 
(2). 

91.  Against  whom  ultra  vires  may 
be  pleaded. — Richards  v.  Kountze,  4 
Neb.   300. 

Such  security  is  enforcible  by  the 
bank.  See  ante,  "As  Security  for 
Debt,"  §  259   (lab). 

92.  Doctrine  of  pari  delictum. — At- 
tleborough  Nat.  Bank  v.  Rogers,  125 
Mass.   339;   Chapin  v.   Merchants'   Nat. 


Bank,   47   Hun   637,   14   N.   Y.   St.   Rep. 
272. 

93.  Doctrine  of  estoppel. — Fidelity, 
etc.,  Co.  V.  National  Bank,  48  Tex.  Civ. 
App.   301,  106   S.  W.   782. 

94.  Void  act. — California  Nat.  Bank 
V.  Kennedy,  167  U.  S.  362,  43  L.  Ed. 
198,  17  S.  Ct.  831,  reaffirmed  in  Shaw 
V.  National  German-American  Bank, 
199  U.  S.  603,  50  L.  Ed.  328,  26  S.  Ct. 
750;  McCreery  Realty  Corp.  v.  Equita- 
ble Nat  Bank,  203  U.  S.  584,  51  L.  Ed. 
328,   37   S.   Ct.   783. 

An  act  of  a  national  bank,  void  be- 
cause ultra  vires,  can  not  be  made 
good  by  estoppel.  Merchants'  Bank 
V.  Baird,  160  Fed.  643. 

"The  circumstance  that  the  dealing 
in  stocks  by  w'hich,  if  at  all,  the  stock 
of  the  California  Savings  Bank  was 
put  in  the  name  of  the  California  Na- 
tional Bank,  was  one  entirely  outside 
of  the  powers  conferred  upon  the 
bank,  and  was  in  nowise  the  transac- 
.  tioT  of  banking  business  or  incidental 
to  the  exercise  of  the  powers  con- 
ferred upon  the  bank,  distinguishes 
this  case  from  the  class  of  cases  re- 
lied upon  by  the  defendant  in  error. 
California  Nat.  Bank  v.  Kennedy,  167 
U.  S.  363,  43  L.  Ed.  198,  17  8.  Ct.  831. 

When  a  national  bank  enters  into  a 
contract  -which  is  beyond  its  powers, 
it  can  not  be  estopped  from  pleading 
ultra  vires  by  the  performance  of  the 
contract  by  the  other  party.  First 
Nat.  Bank  v.  American  Nat.  Bank,  173 
Mo.  153,  73  S.  W.  1059. 

95.  Doctrine  of  acceptance  of  ben- 
efits'.— Logan     County     Nat.     Bank    v. 
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vires  act  is  absolutely  void  it  can  not  be  ratified  by  the  acceptance  of  benefits 


Townsend,  139  U.  S.  67,  35  L.  Ed.  107, 
11  S.  Ct.  496;  People's  Bank  v.  Man- 
ufacturers' Nat.  Bank,  101  U.  S.  181, 
25  L.  Ed.  907;  Merchants'  Nat.  Bank 
V.  State  Nat.  Bank  (U.  S.),  10  Wall.- 
604,  19  L.  Ed.  1008;  National  Bank, 
etc.,  Co.  V.  Petrie,  189  U.  S.  433,  47  L. 
Ed.  879,  33  S.  Ct.  513. 

Under  authority  to  sell  notes  as 
agent^Where  a  national  bank  was 
found  to  have  itself  purchased  notes, 
which  the  owner  had  authorized  it  to 
sell  to  a  third  party,  on  general  prin- 
ciples of  law,  it  was  held  liable  for 
their  value  as  for  a  conversion,  even 
though  it  was  not  within  its  powers 
to  sell  them  as  the  owner's  agent. 
First  Nat.  Bank  v.  Anderson,  173  U. 
S.  573,  43  L.   Ed.  558,  19   S.  Ct.  384. 

Under  illegal  sale  of  bonds. — In  an 
action  to  recover  money  paid  to  a  na- 
tional bank  for  certain  bonds,  it  can 
not  set  up  in  its  answer  that  the  bank 
was  a  national  bank,  and  that  the  sale 
of  the  bonds  was  without  the  author- 
ity of  the  bank,  and  was  illegal  and 
void,  the  ground  of  the  action  being 
that  the  sale  was  induced  by  false 
representations  of  the  president  of  the 
bank.  National  Bank,  etc.,  Co.  v.  Pe- 
trie, 189  U.  S.  423,  47  L.  Ed.  879,  23 
S.    Ct.   513. 

Under  agreement  to  deliver  bank's 
ovra  shares. — Act  Cong.  June  3,  1864, 
§  36,  prohibiting  a  national  bank  from 
making  loans  on  security  of  shares  of 
its  own  stock,  or  from  purchasing 
such  shares  unless  in  certain  contin- 
gencies, does  not  preclude  a  recovery 
for  the  value  of  certain  shares  of 
Stock,  which  such  a  bank  contracted 
to  give  plaintiff  for  acting  as  director 
and  doing  business  with  the  bank 
where  the  bank  has  received  the  ben- 
efit of  the  contract.  Rich  v.  State  Nat. 
Bank,   7  Neb.  201,  39  Am.   Rep.   382. 

Under  agreement  to  resell  bonds  to 
vendor. — Though  the  National  Bank 
Act  does  not  authorize  a  bank  to  en- 
ter into  a  contract  to  buy  certain 
bonds  and  return  them  to  the  seller 
at  the  purchase  price,  yet  when  the 
amount  which  it  paid  for  the  bonds 
is  tendered  back  to  it,  and  their  sur- 
render demanded,  its  autbority  to  re- 
tain them  no  longer  exists;  and  the 
fact  that  the  contract  under  which  it 
obtained  them  may  be  illegal  will  not 
prevent  the  seller  from  maintaining  an 
action  for  their  value,  as  such  action 
is  not  in  affirmance  of  the  contract, 
but  in  disaffirmance  of  it,  and  to  pre- 
vent the  bank  from  retaining  the  ben- 


efit which  it  has  derived  from  its  un- 
lawful act.  L,ogan  County  Nat.  Bank 
V.  Townsend,  139  U.  S.  67,  35  L.  Ed. 
107,  11  S.  Ct.  496,  affirming  3  S.  W. 
123. 

Under  contract  of  guaranty. — ^Where 
a  national  bank  warranted  to  another 
bank  payment  of  a  loan  made  to  an 
individual  in  order  that  the  rational 
bank  might  obtain  from  the  amount 
loaned  a  sum  in  which  the  individual 
was  indebted  to  it,  conceding  that  the 
guaranfy  was  ultra  vires,  it  was  liable 
thereon  to  the  amount  actually  re- 
ceived by  it  under  the  transaction. 
Judgment  119  App.  Div.  889,  105  N. 
Y.  S.  1105,  reversed.  Appleton  v.  Cit- 
izens' Cent.  Nat.  Bank,  190  N.  Y.  417, 
83  N.  E.  470. 

A  national  bank  which,  in  pursu- 
ance of  a  previous  agreement  with  its 
debtor  that  he  will  devote  to  the  dis- 
charge of  his  indebtedness  a  part  of 
the  proceeds  of  a  loan  to  be  obtained 
by  him  from  another  bank,  requests 
the  making  of  such  loan,  and  guaran- 
tees its  payment  at  maturity,  must 
account  to  the  lending  bank  for  the 
.'ium  which  it  receives  for  its  own  use 
in  the  execution  of  the  agreement, 
even  though  such  guaranty  is  beyond 
its  powers  under  the  national  banking 
statutes.  Judgment,  Appleton  v.  Citi- 
zens' Cent.  Nat.  Bank,  190  N.  Y.  417, 
83  X".  E.  470,  affirmed.  Citizens'  Cent. 
Xat.  Bank  v.  Appleton,  216  U.  S.  190, 
54   L.  Ed.  443,   30  S.   Ct.   364. 

Where  a  national  bank  has  received 
benefit  from  a  contract  by  one  of  its 
officers  guarantying  a.  building  con- 
tract between  third  persons,  an  ac- 
tion may  be  maintained  against  the 
bank  for  recovery  to  the  extent  of 
such  benefit.  Norton  v.  Derry  Nat. 
Bank,   61   N.  H.  589,   00  Am.  Rep.  335. 

Under  loan  of  bank's  credit. — A  na- 
tional bank,  which  has  received  and 
retained  the  benefits  resulting  from 
its  -contract  to  pay  for  goods  sold  on 
its  credit  and  delivered  to  a  depositor 
in  pursuance  of  the  contract,  can  not 
avoid  liability  thereon  on  the  ground 
that  the  contract  was  ultra  vires.  First 
Nat.  Bank  v.  Greenville  Oil,  etc.,  Co., 
24  Tex.  Civ.  App.  645,  60  S.  W.  828. 

Acceptance  of  trust  funds. — Where 
a  national  bank  took  over  the  opera- 
tion of  a  creamery  corporation  which 
was  largely  indebted  to  it,  and  con- 
tinued the  operation  of  the  creamery 
until  a  receiver  was  appointed  for  the 
bank,  at  which  time  it  held  certain 
funds  actually  identified  in  trust  for  the 
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by  the  bank.^^  The  purchase  by  a  national  bank  of  the  stock  of  another  cor- 
poration, not  as  incidental  to  the  banking  business,  being  void,  can  not  be  rati- 
fied, and  therefore  the  bank  is  not  estopped  to  deny  its  Hability  for  the  debts 
of  said  corporation,  though  it  has  received  dividends  on  the  stock.^f  And 
it  has  been  held  that  an  agreement  between  the  officers  of  a  national  bank 
and  the  maker  of  a  note  payable  to  the  bank  that  it  may  be  paid  by  the  trans- 
fer to  the  bank  of  stock  of  another  bank  is  illegal,  and  the  receiver  of  the 
bank  is  not  estopped  from  denying  its  validity  by  reason  of  having  realized 
on  securities  transferred  to  the  bank  as  a  part  of  the  transaction;  such  se- 
curities having  been  received  by  such  maker  as  trustee  for  the  bank.^^ 

On  Action  to  Rescind  Contract. — In  an  action  to  rescind  for  fraud  a 
contract  as  a  part  of  which  a  national  bank  agreed  to  discount  notes  and 
renew  them  from  time  to  time  until  they  were  discharged  as  provided,  it 
was  immaterial  whether  the  agreement  by  the  bank  was  beyond  its  powers 
under  the  federal  statutes;  the  action  being  not  to  enforce,  but  to  rescind, 
the  contract. 88  A  national  bank,  having  joined  with  other  persons  in  a  part- 
nership to  operate  a  mill,  can  not  be  prevented  from  recovering  moneys 
loaned  to  the  firm,  on  the  ground  that  it  had  no  power  to  become  a  partner 
in  a  mill.^     But  it  has  been  held  that  the  bank  is  in  the  position  and  subject 


patrons  of  the  creamery,  it  was  no 
answer  to  the  receiver's  obligation  to 
pay  over  such  funds  that  the  bank  had 
no  power  to  engage  in  the  creamery 
business.  Emigh  v.  Earling,  134  Wis. 
565,  115  N.  W.  128. 

96.  Act  absolutely  void. — De  La 
Vergne,  etc.,  Mach.  Co.  v.  German 
Sav.  Inst,  175  U.  S.  40,  44  L.  Ed.  65, 
20  S.  Ct.  20;  First  Nat.  Bank  v.  Con- 
verse, 200  U.  S.  425,  440,  50  L.  Ed.  537, 
26  S.   Ct.  306. 

Where  the  case  is  not  one  of  irreg- 
ularity of  organization,  or  of  abuse  of 
a  legal  power,  but  of  an  attempt  to 
exercise  a  power  expressly  prohibited 
by  statute,  the  lease  sued  on  having 
been  executed  by  the  defendant,  con- 
trary to  the  express  prohibition  of  the 
statute,  which  peremptorily  forbids 
the  corporation  to  transact  any  busi- 
ness, unless  to  perfect  its  organiza- 
tion, and  thus  denied  it  the  capacity 
of  entering  into  any  contract  what- 
ever, except  in  perfecting  its  organ- 
ization, the  lease  is  void,  can  not  be 
rnade  good  by  estoppel,  and  will  not 
support  an  action  to  recover  anything 
beyond  the  value  of  what  the  defend- 
ant has  actually  received  and  enjoyed. 
McCormick  v.  Market  Nat.  Bank,  165 
U.  S.  538,  41  L.  Ed.  817,  17  S.  Ct.  433, 
reaffirmed  in  McCreery  Realty  Corp. 
V.  Equitable  Nat.  Bank,  203  U.  S.  584, 
51  L..  Ed.   328,  27  S.   Ct.   782. 

97.  Purchase  of  corporate  stock. — 
California   Nat.   Bank  v.  Kennedy,   167 


U.  S.  362,  42  L.  Ed.  198,  17  S.  Ct.  831; 
First  Nat.  Bank  v.  Hawkins,  174  U. 
S.  364,  43  L.  Ed.  1007,  19  S.  Ct.  739, 
reversing  79   Fed.  51. 

"The  claim  that  the  bank  in  conse- 
quence of  the  receipt  by  it  of  dividends 
on  the  stock  of  the  savings  bank  is 
estopped  from  questioning  its  owner- 
ship and  consequent  liability,  is  but 
a  reiteration  of  the  contention  that  the 
acquiring  of  stock  by  the.  bank  under 
the  circumstances  disclosed  was  not 
void  but  merely  voidable.  It  would 
be  a  contradiction  in  terms  to  assert 
that  there  was  a  total  want  of  power 
by  an  act  to  assume  the  liability,  and 
yet  to  say  that  by  a  particular  act  the 
liability  resulted.  The  transaction  be- 
ing absolutely  void,  could  not  be  con- 
firmed or  ratified."  California  Nat. 
Bank  v.  Kennedy,  167  U.  S.  362,  42  L. 
Ed.  198,  17  S.  Ct.  831,  reaffirmed  in 
Shaw  V.  National  German-American 
Bank,  199  U.  S.  603,  50  L.  Ed.  328,  26 
S.  Ct.  750;  McCreery  Realty  Corp.  v. 
Equitable  Nat.  Bank,  203  U.  S.  584,  51 
L.  Ed.  328,  27  S.  Ct.  782.  See  ante, 
"Acquiring  or  Dealing  ■  in  Corporate 
Stock,"  §  260   (3). 

98.  Tillinghast  v.   Carr,  82  Fed.  298. 

99.  Baker  v.  Berry  Hill  Mineral 
Springs  Co.,  109  Va.  776,  65  S.  E.  656. 

1.  Cameron  v.  First  Nat.  Bank 
(Tex.  Civ.  App.),  34  S.  W.  178,  affirm- 
ing 23  S.  W.  334. 
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to  the  liabilities  of  a  wrongdoer,  if  it  exceeds  its  authority.  Where  a  na- 
tional bank  buys  notes,  and  pays  for  them,  it  can  not  rescind  the  contract 
thus  fully  performed  and  executed,  on  the  ground  that  it  was  a  purchase 
which  the  bank  had  no  authority  to  make,  and  recover  back  the  money  paid 
on  it. 2 

§  262.  Representation  of  Bank  by  Oflacers — §  262  (1)  Power  of 
Bank  to  Entrust  Authority  to  Its  Agents. — It  is  well  settled  that  a  na- 
tional bank  has  power  under  the  banking  laws  of  the  United  States  to  en- 
trust to  its  agents  such  authority  as  is  required  to  meet  all  of  the  legitimate 
demands  of  its  authorized  business,  and  to  enable  it  to  conduct  its  affairs 
within  the  general  scope  of  its  charter  safely  and  prudently .^  By  §  5136  of 
the  United  States  Revised  Statutes,  power  is  expressly  granted  to  each  na- 
tional bank  to  "exercise  by  its  board  of  directors  or  duly  authorized  officers 
or  agents,  subject  to  law,  all  such  incidental  powers  as  shall  be  necessary  to 
carry  on  the  business  of  banking,"  and  the  section  precedes  further  to  enu- 
merate certain  powers.*  What  is  the  proper  business  of  a  bank,  and  what 
incidental  powers  may  be  necessary  to  carry  on  the  business  of  banking  is 
not  purely  a  question  of  law,  nor  altogether  a  question  of  fact.  It  is  a  mixed 
question  of  law  and  fact,  depending,  as  to  fact,  upon  circumstances  and 
location. 5  Section  5136  is  not  to  be  so  strictly  construed  as  to  limit  the  in- 
cidental powers  to  precisely  the  things  specified  in  such  section.^ 

§  262  (2)  When  Officer  Regarded  as  Representing  Bank— §  262 
(2a)  As  Dependent  upon  Scope  or  Apparent  Scope  of  Duties^ — §  262 
(2aa)  In  General. — It  may  be  stated  as  a  general  rule  that  the  act  of 
an  officer  of  a  bank,  to  be  binding  upon  the  bank,  must  be  done  within  the 
ordinary  course  of  his  duties.'^     Persons  dealing  with  a  bank  are  presumed 

8.     Attleborough   Nat.   Bank  v.   Rog-  356,  16  L.  Ed.  130;  Spongberg  v.  First 

ers,   125   Mass.   339.  Nat.  Bank,  18  Idaho  534,  110  Pac.  716. 

3.  Power  of  bank  to  confer  author-  Acts  of  director  or  agent  within 
ity  upon  agents. — Bicker  Nat.  Bank  v.  scope  of  authority  'binding  on  bank. — 
Stone,  21  Okl.  833,  97  Pac.  577;  First  Innerarity  v.  Merchants'  Nat.  Bank,' 
Nat.  Bank  v.  National  Exch.  Bank,  139  Mass.  332,  1  N.  E.  282,  53  Am. 
93  U.  S.  122,  23  L.  Ed.  679,  51  How.  Rep,  710;  Washington  Bank  v.  Lewis 
Prac.  320.  (Mass.),  22  Pick.  34. 

4.  Provision  of  United  States  Rev.  Unauthorized  to  receive  other  than 
Stats.,  §  5136. — Chemical  Nat.  Bank  v.  money  in  payment  of  note. — An  offi- 
Armstrong,  76  Fed.  339,  affirming  Aid-  cer  of  a  national  bank  has  no  author- 
rich  V.  Chemical  Nat^Bank,  176  U.  S.  ity  to  agree  to  receive  anything  but 
618,  44  L.  Ed.  611,  20  S.  Ct.  498.  money  in  payment  of  a  nonnegotiable 

5.  Determination  as  to  proper  busi-  note  indorsed  to  it.  First  Nat.  Bank 
ness  of  bank  and  incidental  powers,  v.  Alexander,  152  Ala.  585,  44  So.  866; 
etc.— Chemical  Nat.  Bank  v.  A.rm-  Bank  v.  Hart,  37  Neb.  197,  55  N.  W. 
strong,  76  Fed.  339,  affirmed  in  Aid-  631,  20  L.  R.  A.  780,  40  Am.  St.  Rep. 
rich  V.   Chemical  Nat.  Bank,  176  U.   S.  479. 

618,  44  L.  Ed.  611,  20  S.  Ct.  498.  The    receiving    securities    or    other 

6.  Chemical  Nat.  Bank  v.  Arm-  property  as  custodian  or  bailee,  either 
strong,  76  Fed.  339,  affirming  Aldrich  gratuitously  or  for  hire,  is  not  within 
V.  Chemical  Nat.  Bank,  176  U.  S.  618,  the  ordinary  business  of  a  banking 
44  L.  Ed.  611,  20  S.  Ct.  498.  Corporation,      organized       under       the 

7.  General  rule  as  to  power  of  of-  United  States  National  Currency  Act 
ficer  to  bind  bank  by  his  acts. — United  of  1864  (13  Stat.  99),  and  it  is  not 
States  V.   City  Bank   (U.  S.),  21   How.  within  the  scope  of  the  general  powers 
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to  know  the  extent  of  the  general  powers  of  its  officers.*    An^l  if  a  person 
enters  into  a  business  transacted  with  a  national  bank,  he  is  bound  to  take 
notice  of  the  nature  and  extent  of  its  corporate  powers,  and  of  the  purposes 
for  which  it  was  organized;  and  if  the  transaction  in  question  is  in  excess 
of  those  powers  he  has  no  right  to  presume  without  inquiry  that  a  guaranty 
executed  by  its  cashier,  or  by  any  other  officers,  in  the  course  of  such  trans- 
action is  executed  with  the  sanction  and  approval  of  the  corporation.     No 
act  done  by  an  officer  of  an  incorporated  company  in  furtherance  of  a  busi- 
ness venture  which  is  outside  of  the  company's  corporate  powers  can  be 
said  to  be  an  act  which   is   within   the   scope  of  the  apparent  or  customary 
powers  of  such  officers,  and  to  be  binding  upon  the  corporation  for  that  rea- 
son.^   A  bank  may  well  be  held  responsible  to  a  third  party  for  an  act  done 
by  its  oRicer  in  the  prosecution  of  the  legitimate  business  of  the  bank  which 
was  within  the  apparent  scope  of  his  powers,  although  it  was  in  fact  unau- 
thorized by  the  corporation. i"    A  bank  may  also  be  held  responsible  to  a  third 
party  for  a  wrongful  and  unauthorized  act  of  its  officer,  which  has  the  ap- 
pearance of  being  within  the  scope  of  his  ordinary  duties,  and  not  ultra  vires, 
although  by  reason  of  some  extrinsic  fact,  such  as  the  purpose  for  which 
the  act  is  done,  which  is  unknown  to  the  party  with  whom  he  deals,  the  act 
done  is  in  excess  of  the  legitimate  functions  of  the  corporation. ^^    But  when 
the  transaction  in  which  a  bank  is,  for  the  time  being,  engaged  is  known  to 
the  person  dealing  with  it  to  be  outside  of  the  legitimate  sphere  of  its  opera- 
tions, no  reason  is  perceived  why  a  person  dealing  with  the  officer  under  such 
circumstances  should  be  allowed  to  indulge  in  any  presumptions  as  to  his 
authority.    He  is  advised  by  the  very  nature  of  the  transaction  that  all  acts 
done  and  performed  in  relation  thereto  are  beyond  the  power  of  the  cor- 
poration, and  if  he  expects  to  hold  the  corporation  liable  in  any  contract  or 
obligation  entered  into  by  the  officer  in  the  course  of  that  transaction,  he 
should  at  least  see  to  it  that  such  contract  or  obligation  is  approved  by  the 
board  of  directors  or  other  governing  body.^^     It  has  been  held,  however, 

or    apparent    authority    of    the    execu-  Bank,     16     N.     Y.     125;     Houghton    v. 

tive  and  ministerial   officers   of  such   a  First  Nat.  Bank,  26  Wis.  663. 

corporation  to  bind  the  corporation  by  In  absence  of  evidence  that  the  pres- 

a  contract  for  such  a  bailment.     First  ident    and    cashier    of   a    national   bank 

Nat.  Bank  v.   Ocean  Nat.   Bank,  60   N.  were  agents  of  a  depositor  in  transfet- 

Y.   278,   19   Am.   Rep.   181.  ring  to  their  account  money  of  the  de- 

8.  Persons  dealing  with  bank  positor,  -which  they  agreed  to  loan  on 
charged  with  notice  of  general  pow-  real  estate,  and  that  the  depositor 
ers  of  officers. — Western  Nat.  Bank  v.  knew  they  were  actmg  for  her  m  that 
Armstrong,  83  Fed.  556.  See  also.  Aid-  capacity,  the  bank  and  its  receiver  are 
rich  V.  Chemical  Nat.  Bank,  176  U.  S.  Hal^'e  for  her  funds  so  transferred, 
618,  44  L.  Ed.  611,  20  S.  Ct.  498.  though   it   could   not  loan   on   such   se- 

9.  Farmers',  etc.,  Nat.  Bank  v.  curity  Short  z;  Butler,  136  Mo.  App. 
Smith,  23  C.  C.  A.  80,  77  Fed.  129.  ^56    117  S.  W.  114.            „  ,      „      , 

,^    '  ,  '      AT  .      T.      .  12.       Farmers,     etc.,     Nat.     Bank    v. 

10      Farmers,     etc       Nat     Bank    v.       gj^i^,      33    q    ^    ^     g^    7,.    p^^j     139. 

Smith,  23  C.  C.  A.  80,  77   Fed.  129.  ^^oor^^  v.   Citizens'  Nat.  Bank,  HI  U. 

11.      Farmers',     etc.,     Nat.     Bank    v.  S.  156,  23  I,.  Ed.  385,  4  S.  Ct.  345;  First 

Smith,  23  C.    C.    A.    80,    77    Fed.  129;  Nat.    Bank  v.    Graham,  79    Pa.    106,    21 

Farmers',   etc.,   Bank  v.  Butchers,   etc.,  Am.  Rep.  49. 
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that  a  well-known  usage,  by  which  an  executive  officer  of  a  bank  exercises 
authority  to  do  acts  on  its  behalf  which  otherwise  could  only  be  done  by  the 
directors,  is  equivalent  to  a  specific  delegation  of  authority  by  the  boards.^* 
Where  the  entire  control  of  the  affairs  of  a  banking  corporation  has  been 
abandoned  to  one  of  its  officers,  it  will  be  presumed  that  he  is  authorized 
by  the  corporation  to  do  any  act  that  the  corporation  might  lawfully  do,  and 
the  acts  of  such  officer  in  transacting  the  business  of  the  corporation  need 
no  authorization  or  ratification  from  a  nominal  board  of  directors.^* 

§  262   (2ab)  Applications  of  Rules. — Powers  of  Directors. — The 

only  powers  conferred  by  statute  upon  the  directors  of  a  national  bank  are 
vested  in  them  as  a  board,  and  when  acting  as  a  unit ;  and  therefore  the  as- 


13.  Usage  as  equivalent  to  delega- 
tion of  authority  by  boards  of  directors. 

— Armstrong  v.  Chemical  Nat.  Bank,  37 
C.  C.  A.  601,  83  Fed.  556,  affirming  Aid- 
rich  V.  Chemical  Nat.  Bank,  176  U.  S. 
618,  44  L.  Ed.  611,  20  S.  Ct.  498. 

The  borrowing  of  money  on  behalf 
of  a  national  bank  from  its  correspond- 
ent by  one  of  its  officers  is  ratified 
by  the  passing  without  objection  of  a 
monthly  statement  of  the  lending  bank, 
showing  the  loan,  and  sent  according 
to  usage,  where  such  statement  was 
received  by  employees  who  were  not 
concerned  in  making  the  loan.  Decree, 
Chemical  Nat.  Bank  v.  Armstrong,  76 
Fed.  339,  affirmed.  Armstrong  v. 
Chemical  Nat.  Bank,  27  C.  C.  A.  601, 
83  Fed.  556,  affirmed  Aldrich  v.  Chem- " 
ical  Nat.  Bank,  176  U.  S.  618,  44  L.  Ed. 
611,  20  S.  Ct.  498. 

The  conduct  of  the  directors  of  a  na- 
tional bank  in  permitting  the  vice  pres- 
ident to  exercise  full  control  and  man- 
agement of  its  business,  and  use  its 
funds  in  his  private  speculations  with- 
out inquiry  or  investigation,  held  to 
authorize  him  to  borrow  money  on  be- 
half of  the  bank.  Decree,  Chemical 
Nat.  Bank  v.  Armstrong,  76  Fed.  339, 
affirmed.  Armstrong  v.  Chemical  Nat. 
Bank,  37  C.  C.  A.  601,  83  Fed.  5.56,  af- 
firmed Aldrich  v.  Chemical  Nat.  Bank, 
176  U.  S.  618,  44  L.  Ed.  611,  20  S.  Ct. 
498. 

In  an  action  by  the  receiver  of  an 
insolvent  national  bank  against  a  cor- 
respondent of  the  bank  to  recover 
money  deposited  by  the  bank  with  its 
correspondent,  the  evidence  showed 
that  the  directors  of  the  bank  left  it  to 
the  president  to  negotiate  loans,  and 
to  make  such  contracts  as  to  repay- 
ment and  security  as  were  lawful  and 
usual.  Held,  that  the  evidence  was 
sufficient  to  establish  the  president's 
authority   to   pledge    the    deposit   with 


the  correspondent  as  security  for  loans 
made  by  the  latter.  Bell  v.  Hanover 
Nat.  Bank,  57  Fed.  821. 

"In  Martin  v.  Webb,  110  U.  S.  7,  28 
L.  Ed.  49,  3  S.  Ct.  428,  the  issue  was 
whether  a  bank  was  bound  by  the  act 
of  its  cashier  in  having  canceled  obli- 
gation of  its  debtor,  secured  by  a  first 
lien  on  his  property,  in  exchange  for 
a  partial  payment  on  them  and  new 
obligations  secured  by  a  second  lien. 
It  was  conceded  by  the  court  that  the 
ordinary  powers  of  a  cashier  do  not 
include  the  release  of  security  and  the 
canceling  of  any  obligation  due  the 
bank,  except  upon  payment;  but  Mr. 
Justice  Harlan,  delivering  the  opinion 
of  the  court,  set  out  at  some  length 
the  circumstances,  to  show  that,  in 
fact,  the  whole  business  of  the  bank 
had  been  delegated  to  the  cashier  by 
the  directors,  whose  supervision  over 
him  was  most  perfunctory,  and  who 
were  very  little  in  the  bank,  and  that, 
if  the  directors  did  not  abdicate  all  au- 
thority as  such,  they  acquiesced  in  the 
cashier's  assumption  of  exclusive  man- 
agement of  the  bank's  business,  and 
held  that  the  directors  and  the  bank 
could  not  be  heard  to  deny  the  requi- 
site authority  in  the  case  in  hand." 
Armstrong  v.  Chemical  Nat.  Bank,  27 
C.   C.  A.  601,  83  Fed.  556- 

14.  Tourtelot  v.  Whithed,  9  N.  Dak. 
407,  84  N.  W.  8,  citing  Martin  v.  Webb, 
no  U.   S.  7,  28  L.   Ed.  49,  3  S.  Ct.  428. 

Where  the  board  of  directors  of  a 
national  bank  expressly  authorized,  or 
for  a  reasonable  time  permitted,  the 
president  to  participate  in  the  actual 
management  of  its  daily  business  af- 
fairs, his  authority  to  discount  com- 
mercial paper  and  to  do  other  acts 
within  the  authority  of  ministerial  of- 
ficers is  ample.  Rankin  v.  Tygard,  198 
Fed.  795. 
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sent  of  a  majority  of  the  individual  members  of  the  board,  acting  separately 
and  singly,  is  not  the  assent  of  the  bank,  and  is  not  binding  upon  it.^^ 

Powers  of  Executive  Officers. — It  is  now  well  settled  that  the  executive 
officers  of  national  banks  may  legitimately,  in  the  usual  course  of  banking 
business,  and  without  special  authority  from  their  boards  of  directors,  re- 
discount their  own  discounts  or  otherwise  borrow  money  for  the  bank's 
use.^®  Many  cases  have  arisen  in  which  the  discounting  bank  has  sought  to 
recover  from  another  bank  on  notes  signed  personally  by  one  of  the  ex- 
ecutive officers,  on  the  ground  that,  notwithstanding  the  personal  signature, 
the  law  was  really  made  for  and  in  the  interest  of  the  bank  itself.^'^  One 
of  the  tests  of  liability  in  such  cases  is,  whether  the  loan  was  made  for  the 
benefit  of  the  bank  or  of  the  individual  officer;  and  this  has  often  been  de- 
termined by  ascertaining  which  party  in  fact  received  the  benefit  of  the 
loan  or  whether  tlie   bank   subsequently   ratified   the   loan  as  its  own.^^    A 


15.  Powers  vested  in  directors  as  a 
board. — First  Nat.  Bank  v.  Drake,  35 
Kan.  564,  11  Pac.  445,  57  Am.  Rep.  193. 

A  bond  to  a  national  bank  condi- 
tioned to.talce  effect  on  the  date  of  its 
approval  by  proper  autiiority  took  ef- 
fect on  its  approval  by  all  the  directors, 
though  not  by  a  majority  at  a  meeting 
of  the  board,  and  its  receipt  and  pres- 
ervation by  an  officer  of  the  bank. 
Rankin  v.  Tygard,  198  Fed.  795. 

16.  Power  of  executive  officers  to 
borrow  money. — Cherry  v.  City  Nat. 
Bank,  75  C.  C.  A.  343,  144  Fed.  587,  at- 
firmina;  Rankin  v.  City  Nat.  Bank,  208 
U.  S.  541,   52   L.  Ed.  610,  28   S.   Ct.  346. 

17.  Liability  of  bank  for  moneys 
borrowed  on  notes  signed  personally 
by  executive  officers  thereof. — Cherry 
V.  City  Nat.  Bank,  75  C.  C.  A.  343,  144 
Fed.  587,  affirming  Rankin  v.  City  Nat. 
Bank,  208  U.  S.  541,  52  L.  Ed.  610,  38 
S.  Ct.  346. 

18.  Cherry  v.  City  Nat.  Bank,  75  C. 
C.  A.  343,  144  Fed.  587,  affirming  Ran- 
kin V.  City  Nat.  Bank,  308  U.  S.  541,  53 
L.  Ed.  610,  28  S.  Ct.  346;  Aldrich  v. 
Chemical  Nat.  Bank,  176  U.  S.  618,  44 
L.  Ed.  611,  20  S.  Ct.  498;  Armstrong 
V.  Chemical  Nat.  Bank,  27  C.  C.  A.  601, 
83  Fed.  556;  American  Preservers' 
Trust  V.  Taylor  Mfg.  Co.,  46  Fed.  152; 
Carroll  v.  St.  John's,  etc.,  Mut.  Relief 
Soc.  125  Mass.  565;  Melledge  v.  Bos- 
ton Iron  Co.  (Mass.),  5  Cush.  158,  51 
Am.  Dec.  59. 

The  president  of  a  national  bank 
discounted  his  note  with  a  correspond- 
ent bank  under  an  agreement  by 
which  the  latter  placed  the  proceeds 
to  the  credit  of  his  own  bank  in  a  spe- 
cial account  which  was  not  subje'ct  to 
theck,  but  was  to  be  held  to  meet  l:he 


note  at  its  maturity.  The  books  of  Iiis 
bank  showed  the  amount  as  a  deposit 
in  its  general  account  with  the  corre- 
spondent, the  pupose  beinff  to  deceive 
the  examiner.  On  the  failure  of  his 
bank  the  correspondent  charged  the 
note  to  the  special  account  in  accord- 
ance with  the  agreement.  Held,  that 
the  amount  to  the  credit  of  the  insol- 
vent bank  in  such  amount  did  not  in 
fact  belong  to  it,  but  remained  the 
property  of  the  pretended  lender;  the 
whole  transaction  being  merely  a  sub- 
terfuge, and  that  its  application  to  the 
payment  of  the  note  was  not  a  conver- 
sion. Cherry  v.  City  Nat.  Bank,  75  C. 
C.  A.  343,  144  Fed.  587,  affirmed  Rankin 
V.  City  Nat.  Bank,  208  U.  S.  541,  53  L. 
Ed.  610,  28  S.  Ct.  346. 

If  the  transaction  be  regarded  as  a 
real,  and  not  a  pretended,  loan,  it  was 
one  made  for  the  benefit  of  the  bor- 
rowing bank,  and  not  of  its  president, 
and  its  application  to  the  payment  of 
his  note,  which  was  in  reality  that  of 
the  bank,  was  within  the  right  of  the 
lender.  Cherry  v.  City  Nat.  Bank,  75 
C.  C.  A.  343,  144  Fed.  587,  affirmed  Ran- 
kin V.  City  Nat.  Rank,  208  U.  S.  541,  52 
L.  Ed.  610,  28  S.   Ct.  346. 

"The  appropriation  by  the  defend- 
ant of  the  money  in  question  for  the 
purposes  of  canceling  the  notes  repre- 
senting the  so-called  loans  was  in  pur- 
suance of  an  agreement  between  the 
two  banks  to  that  effect,  and  did  not 
amount  to  conversion."  Cherry  v.  City 
Nat.  Bank,  75  C.  C.  A.  343,  144  Fed. 
587,  affirming  Rankin  v.  City  Nat. 
Bank,  208  U.  vS.  541,  52  L.  Ed,  610,  28 
S.  Ct.  34G,  citing  Bell  v.  Hanover  Nat. 
Bank,  57  Fed.  831;  Scott  v.  Armstrong, 
146  U.  S.  499,  36  L.  Ed,  1059,  13  S.  Ct. 
148;    Judy   V.   Farmers',   etc..   Bank,   81 
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president  of  a  national  bank,  or  the  vice  president  who  is  the  acting  presi- 
dent, may,  in  conformity  with  the  established  custom,  without  special  au- 
thority from  the  board  of  directors,  borrow  money  on  behalf  of  the  bank 
from  another  bank.^^  From  the  nature  and  necessities  of  the  business  of 
banking,  and  the  constantly  occurring  incidencies  of  emergencies  when  suc- 
cess or  failure  in  the  conduct  of  the  particular  transaction  depends  upon  the 
executive  ability,  the  judgment  and  the  decision  of  the  officer  representing 
the  bank,  in  reference  to  points  which  could  not  have  been  anticipated  and 
which  must  be  promptly  and  without  hesitation  settled,  it  is  evident  that  a 
large  discretion  must  be  vested  in  such  officers.^''  To  require  special  au- 
thority for  their  acts  would  so  embarrass  the  conduct  of  the  business  as  to 
seriously  interfere  with,  if  not  entirely  prevent,  the  prosperous  conduct  of 
its  affairs.  Hence,  such  officers  stand  among  the  highest  in  the  rank  of 
general  agents.     Their  position  warrants  the  implication  of  the  authority 


Mo.  404;  Bushnell  v.  Chautauqua 
County  Nat.  Bank,  74  N.  Y.  390;  Coats 
c.  Donnell,  94  N.  Y.  168. 

19.  Authority  of  president  or  vice 
president  to  borrow  money. — Auten  v. 
United  vStates  Nat.  Bank,  174  U.  S.  125, 
43  L.  Ed.  920,  19  S.  Ct.  638;  Chemical 
Nat.  Bank  v.  Armstrong,  76  P'ed.  339, 
affirmed  in  Aldrich  v.  Chemical  Nat. 
Bank,  176  U.  S.  H18,  44  L.  Ed.  611,  20 
S.  Ct.  498;  Farmers',  etc.,  Nat.  Bank 
V.  Smith,  23  C.  C.  A.  80,  77  Fed.  129; 
United  States  Nat.  Bank  v.  First  Nat. 
Bank,  34  C.  C.  A.  597,  79  Fed.  397; 
Hanover  Nat.  Bank  v.  First  Nat.  Bank, 
48  C.  C.  A.  483,  109  Fed.  421 ;  Fleckner 
V.  Bank  (U.  S.),  8  Wheat.  338,  5  L.  Ed. 
631;  Wild  V.  Bank,  Fed.  Cas.  No.  17,646, 
3  Mason  505;  Merchants'  Bank  v. 
State  Bank  (U.  S.),  10  Wall.  604,  19  L. 
Ed.  1008;  Bank  v.  Wheeler,  21  Ind.  90; 
City  Bank  v.  Perkins,  29  N.  Y.  554,  86 
Am.  Dec.  332;  Cooks  v.  Staie  Nat.  Bank, 
53  N.  Y.  96,  11  Am.  Rep.  667. 

Where,  by  general  usage  between 
correspondent  banks,  money  is  fre- 
quently borrowed  by  one  from  another 
— the  executive  officers  of  the  borrow- 
ing bank  acting  in  its  behalf,  and  no 
other  authority  being  furnished  or  de- 
manded— the  directors  of  a  national 
bank  will  be  presumed  to  have  knowl- 
edge of  such  usage;  and  in  the  absence 
of  contrary  provision,  or  notice  to  its 
correspondents,  its  vice  president  is 
authorized  to  borrow  money  from  a 
correspondent  on  its  behalf.  Decree, 
Chemical  Nat.  Bank  v.  Armstrong,  76 
Fed.  339,  affirmed.  Armstrong  v. 
Chemical  Nat.  Bank,  27  C.  C.  A.  601, 
83  Fed.  556,  affirmed  Aldrich  v.  Chem- 
ical Nat.  Bank,  176  U.  S.  618,  44  L.  EJ. 
611,  20  S.  Ct.  498. 


The  president  of  a  national  bank, 
who  has  the  actual  management  of  its 
operations,  is  authorized  to  procure 
the  discount  of  its  paper.  Hanover 
Nat.  Bank  v.  First  Nat.  Bank,  48  C.  C. 
A.  482,   109   Fed.   431. 

The  president  of  a  national  bank, 
who  owned  a  majority  of  its  stock,  and 
exercised  full  control  of  its  affairs, 
with  the  acquiescence  of  the  directors 
obtained  a  loan  for  the  bank  at  a  time 
when  it  was  in  fact  insolvent,  though 
it  was  not  known  or  believed  lo  be  so 
by  the  lender.  As  security  the  presi- 
dent executed  a  deed  tc  the  bank  build- 
ing and  lot;  prcjducing  vhat  purported 
to  be  a  certified  copy  of  the  minutes 
of  the  action  of  the  board  of  directors 
authorizing  the  conveyance,  though  no 
such  action  had  in  fact  been  taken. 
Held,  that  it  being  consistent  with  the 
course  of  decision  in  the  state,  the 
deed,  though  insufficient  as  a  legal  con- 
veyance by  the  bank,  would  be  upheld 
as  an  equitable  mortgage.  Stapylton 
V.  Stockton,  33  C.  C.  A  543,  91  Fed. 
326. 

The  receiver  of  an  insolvent  national 
bank  is  liable  for  money  borrowed  by 
rhe  president  of  the  bank  without  spe- 
cial authority,  when  it  appears  that  the 
bank  actually  received  the  money  and 
appropriated  it  to  its  own  use.  West- 
ern Nat.  Bank  v.  Armstrong,  152  U.  S. 
346,  38  L.  Ed.  470,  14  S.  Ct.  572,  dis- 
tinguished. Blanchard  v.  Commercial 
Bank,  31  C.  C.  A.  319,  75  Fed.  249.      . 

20.  Discretionary  powers  of  presi- 
dent or  vice  president  acting  as  presi- 
dent.— Chemical  Nat.  Bank  v.  Arm- 
strong, 76  Fed.  339,  affirmed  in  Aid- 
rich  V.  Chemical  Nat.  Bank,  176  U.  S. 
618,  44  L.  Ed.  611,  30  S.  Ct.  498. 
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necessary  to  the  performance  of  their  duties. ^^  The  president  of  a  national 
bank  has  power,  by  virtue  of  his  office,  to  compromise  or  reduce  a  debt  due 
the  bank.22  The  president  of  a  national  bank,  also  its  general  agent  and 
manager,  may  purchase  real  estate  for  the  bank  to  secure  payment  of  sus- 
pended paper  or  a  doubtful  debt,  in  order  to  save  the  debt,  or  a  portion  of 
it,  from  loss.^*  The  authority  of  the  president  of  a  national  bank  to  guar- 
anty notes  of  third  parties,  held  and  sold  by  the  bank,  will  be  presumed  in 
favor  of  a  purchaser  without  notice  to  the  contrary.^*  An  agreement  made 
by  the  president  or  cashier  of  a  national  bank  to  indemnify  the  indorser  of 
a  draft  for  the  bank's  accommodation  is  binding  upon  the  bank.^s  Under 
Rev.  St.  U.  S.,  §  5136,  subd.  4,  authorizing  national  banks  "to  sue  and  be 
sued,  complain  and  defend  in  any  court  of  law  or  equity,  as  fully  as  natural 
persons,"  such  banks  have  power  to  employ  attorneys  to  prosecute  or  de- 
fend suits,  and  the  president  may  agree  as  to  their  compensation. ^^  The 
president  of  a  national  bank  has  not  necessarily,  by  virtue  of  his  office,  power 
to  draw  checks  against  an  account  kept  by  his  bank  with  another  bank.^'^ 
Under  the  national  banking  law,  which  authorizes  banks  to  elect  boards  of 
directors  to  which  are  committed  the  management  and  control  of  the  bank, 
and  which  are  empowered  to  select  one  of  their  number  as  president,  in  the 
absence  of  any  by-law  or  any  other  fact  extending  the  authority  of  the  presi- 
dent elected  by  the  directors,  a  statement  by  him  that  a  note  which  was  in 
fact  a  forgery  was  properly  signed  by  the  purported  signer  is  without  au- 
thority from  the  bank  and  not  binding  upon  it.^^  The  rule  that  no  agent 
of  a  corporation  has  the  implied  authority  to  give  away  any  portion  of  the 
corporate  property  or  to  create  a  gratuitous  corporate  obligation,  binding  on 

21.      Chemical    Nat.    Bank    v.    Arm-  22.     Power  of  president  to  compro- 

strong,   76   Fed.   339,   affirming  Aldrich  mise  or  release  debt  due  bank. — Farm- 

V.   Chemical  Nat.  Bank,  176  U.   S.   618,  ers'     Nat.    Bank    v.    Templeton     (Tex. 

44  L.  Ed.  611,  20   S.   Ct.  498.  Civ.    App.),    40    S.    W.    413. 

The  rule  announced  in  Western  Nat.  23.     Purchase  of  real  estate  to  save 

Bank  v.  Armstrong,  152  U.   S.   346,  38  debt,  etc. — Libby  v.  Union  Nat.   Bank, 

L.  Ed.  470,  14  S.  Cl.  572,  that  the  vice  99  111.  623. 

president  or  cashier  of  a  national  bank  24.     Presumption  as  to  authority  to 

has  no  power  to  borrow  money  on  its  guaranty     notes     of     third     parties. — 

behalf    unless    specially    authorized    by  Thomas    v.  City    Nat.    Bank,    40    Neb. 

the    directors,    is    not    applicable    in    a  501,  58  N.  W.  943,  24  L.  R.  A.  263. 

case  where   a  general   and   long-estab-  25.    Agreement  to  indemnify  indorser 

lished  usage   is   shown  between  corre-  for  bank's  benefit. — First  Nat.  Bank  v. 

spending  banks,  prevailing  in  both  cit-  Sullivan    (Pa.),    11    Wkly.    Notes    Cas. 

ies   where   the   lending   and   borrowing  363. 

banks    were    respectively    situated,    of  26.     Employment  and  compensation 

lending  and  borrowing  through  the  ex-  of    attorneys    to    prosecute    or    defend 

ecutive   officers   of   the   banks,   no   fur-  suits. — National   Bank   v.   Earl,   2    Okl. 

ther   authority  being   furnished   or   de-  617,  39  Pac.  391. 

manded;    the    presumption    being    that  27.    Power  to  draw  checks  on  account 

such  usage  was  known  and  acquiesced  kept    with    another    bank. — Putman    v. 

in   by   the    directors    of   the   borrowing  United  States,  162  U.  S.  687,  40  L.  Ed. 

bank,   in  the   absence   of  notice   to   the  1118,   16  S.   Ct.  923. 

contrary  to  its   correspondents.     Arm-  28.    Statement    by    president    as    to 

strong  V.  Chemical  Nat.  Bank,  37  C.  C.  signature    of    note. — Commercial    Nat. 

A.   601,   83   Fed.   556,   affirming   Aldrich  Bank  v.   First  Nat.  Bank,   97  Tex.  536, 

V.  Chemical  Nat.  Bank,  176  U.  S.  618,  44  80  S.  W.  601,  104  Am.  St.  Rep.  879,  re- 

L.  Ed.  611,  20  S.  Cl.  498.  versing  77  S.  W.  239. 
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the  corporation  applies  to  the  president  of  a  national  bank,  as,  for  instance,  in 
the  matter  of  subscribing  money  for  the  bank,  etc.^^  The  duties  of  a  cashier 
are  strictly  executive  and  ministerial ;  he  is  the  agent  of  the  board  of  di- 
rectors,^*' and  his  acts  in  order  to  bind  the  bank,  must  be  within  the  ap- 
parent scope  of  his  authority  unless  directly  authorized  by  the  bank.^i  The 
cashier  of  a  bank  has  no  power,  by  virtue  of  his  ofi&ce,  to  bind  the  corpora- 
tion except  in  the  discharge  of  his  ordinary  duties.^^  The  cashier  of  a  bank 
may  not  pledge  the  credit  of  the  corporation  or  use  the  corporate  assets  for 
the  satisfaction  of  his  individual  indebtedness,  without  the  consent  of  the 
board  of  directors.  That  is  a  use  foreign  to  the  charter  purposes  of  the  cor- 
poration; and,  because  such  conduct  falls  outside  the  scope  of  a  cashier's 
lawful  authority,  any  one  dealing  with  him  privately  must  do  so  at  his 
peril.^^  So  long  as  a  national  bank  confines  itself  to  the  kind  of  business 
which  it  is  authorized  to  transact,  one  who  has  dealings  with  it  is  entitled 
to  presume,  unless  he  has  notice  to  the  contrary,  that  its  cashier  is  em- 
powered to  draw  and  certify  checks  and  drafts,  to  transfer  by  indorsement 
commercial  paper  of  all  kinds  which  is  in  the  bank's  possession,  to  guaranty 
the  payment  of  notes  or  bills  which  the  bank  secures  or  rediscounts  for 


29.  The  president  of  a  national  bank 
has  no  authority  to  subscribe  money 
for  the  bank  on  condition  that  certain 
parties  would  erect  a  paper  mill  in  the 
town.  Robertson  v.  Buffalo  County 
Nat.  Bank,  40  Neb.  235,  58  N.  W.  715. 

30.  General  powers  and  duties  of 
cashier. — Crawford  v.  Boston  Store 
Mercantile  Co.,  67  Mo..  App.  39. 

31.  United  States  v.  City  Bank  (U. 
S.),  21  How.  356,  16  L.  Ed.  130;  Sandy 
River  Bank  v.  Merchants',  etc..  Bank, 
Fed.  Cas.  No.  13,309,  1  Biss.  146;  Craw- 
ford V.  Boston  Store  Mercantile  Co., 
67  Mo.  App.  39;  Bank  v.  Hart,  37  Neb. 
197,  55  N.  W.  631,  20  L.  R.  .'V.  780,  40 
Am.  St.  Rep.  479. 

Where  the  cashier  of  a  national  bank, 
in  his  official  capacity,  draws  checks 
on  the  bank's  correspondent  in  favor 
of  his  own  creditor,  and  to  be  applied 
to  his  individual  use,  the  payee  will  be 
liable  to  the  bank  for  the  money  thus 
wrongfully  applied,  unless  authority 
to  the  cashier  to  so  apply  the  bank's 
funds  is  affirmatively  shown.  Kissam. 
V.  Anderson,  145  U.  S.  435,  36  L.  Ed. 
765,  13  S.  Ct.  960. 

32.  Cashier  as  representative  of 
bank.— Martin  v.  Webb,  110  U.  S.  7, 
38  L.  Ed.  49,  3  S.  Ct.  43S. 

B.  was  cashier  of  plaintiff,  a  national 
bank,  and  was  also  a  member  of  the 
firm  of  B.  &  C.  Plaintiff  had  discounted 
more  paper  for  B.  &  C.  than  the  law 
permitted,  and  B.  asked  defendant  to 
execute  his  note  to  B.  &  C,  with  which 


to  retire  the  notes  of  B.  &  C.  then 
held  by  plaintiff,  stating  that  the  bank 
examiner  was  expected  soon,  and 
promising  that  defendant  would  never 
be  called  upon  to  pay  it.  It  did  not 
appear  that  the  bank  officers  knowingly 
made  the  excessive  loan.  Held,  that 
the  facts  constituted  no  defense  to  an 
action  on  the  note,  which  was  evidently 
given  for  the  accommodation  of  B.  & 
C.,  as  B.  was  acting  for  them,  and  not 
for  the  bank.  Allen  v.  First  Nat.  Bank, 
137  Pa.  51,  17  Atl.  886,  14  Am.  St.  Rep. 
839. 

33.  Pledge  of  bank's  credit  or  use  of 
corporate  assets  to  satisfy  individual 
debt. — Cobe  v.  Coughlin  Hardware 
Co.,  83  Kan.  523,  113  Pac.  115,  quoting 
from  Hier  v.  Miller,  68  Kan.  358,  75 
Pac.  258,  75  Pac.  77,  63  L.  R.  A.  952. 

Neither  the  cashier  of  a  national 
bank  nor  a  member  of  the  discount 
board  owning  a  majority  of  the  stock, 
nor  the  two  conspiring  together,  can 
give  away  the  funds  of  the  bank,  nor 
use  them  to  pay  their  individual  debts, 
and  if  they  conspire  to  pay  the  stock- 
holder's debt  by  the  entry  of  credits 
on  the  bank  books  in  favor  of  his  cred- 
itor based  on  fictitious  notes,  and  the 
creditor  checks  out  the  amount  of  the 
credit  without  the  sanction  of  the  di- 
rectors, the  creditor  is  liable  to  the 
bank  for  the  money  so  drawn,  though 
he  may  have  had  no  knowledge  of  the 
fraud  of  the  officers.  Cobe  v.  Cough- 
lin Hardware  Co.,  83  Kan.  532,  113  Pac. 
115. 
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its  own  benefit,  and  to  do  many  other  acts  which  might  not  be  specially 
numerated.^*  The  cashier  of  a  national  bank  is  presumed  to  have  the 
same  authority  as  cashiers  of  other  banks  of  discount  in  respect  to  re- 
ceiving evidences  of  debt  for  collection. ^^  These  are  acts  which  cashiers 
customarily  do  and  perform,  and  persons  dealing  with  them,  without  notice 
of  any  limitation  of  their  powers,  may  properly  assume  without  inquiry 
that  they  have  the  right  to  do  such  acts  and  to  exercise  such  powers.^®  This 
doctrine  has,  however,  no  application  in  those  cases  where  a  bank  is  known 
to  be  carrying  on  a  kind  of  business  which  is  not  authorized  to  transact.^'^ 
The  ordinary  business  of  a  bank  does  not  comprehend  a  contract  made  by  a 
■cashier — without  delegation  of  power  by  the  board  of  directors — involv- 
ing the  payment  of  money  not  loaned  by  the  bank  in  the  customary  way.^^ 
Ordinarily,  he  has  no  power  to  discharge  a  debtor  without  payment,  nor  to 


34.  Presumption  as  to  authority  of 
cashier  to  perform  acts  within  scope 
of    apparent    or    customary    powers. — 

Farmers',  etc.,  Nat.  Bank  v.  Smith,  23 
C.  C.  A.  80,  77  Fed.  129. 

Indorsement  of  bank's  paper. — As 
to  the  outside  world  and  persons  deal- 
ing with  a  national  bank,  its  cashier  is 
its  authorized  agent  to  indorse  nego- 
tiable paper  owned  by  the  bank,  and 
the  bank  is  not  relieved  from  liability 
as  indorser  of  a  note  by  reason  of  the 
fraud  of  the  cashier,  unless  the  indor- 
see had  notice  of  the  fraud.  Auten  v. 
Manistee  Nat.  Bank,  67  Ark.  243,  54  S. 
W.  337,  47  L.  R.  A.  329. 

A  cashier  of  a  national  bank  has  au- 
thority to  indorse  a  note  which  the 
hank  has  received  in  its  usual  course 
of  business.  Blair  v.  First  Nat.  Bank, 
Fed.  Cas.  No.  1,485,  2  Flip.  111. 

Certification  of  checks. — The  Na- 
tional Bank  Act  (Act  June  3,  1864  [13 
Stat.  99]),  conferred  no  authority  upon 
the  cashier  of  a  national  bank  to  cer- 
tify checks.  Merchants'  Nat.  Bank  v. 
State  Nat.  Bank,  Fed.  Cas.  No.  9,449, 
3  Cliff.  205,  reversed  in  10  Wall.  604, 
19  L.  Ed.  1008. 

Acceptance  of  deed  on  behalf  of 
"bank. — The  cashier,  a  bank's  agent  in 
general  routine  business,  accepted  a 
deed  in  its  behalf,  which  by  grantor's 
direction  he  placed  on  record.  Held, 
an  acceptance  by  the  bank.  Hall  i). 
Farmers',  etc.,  Bank,  145  Mo.  418,  46  S. 
W.   1000. 

35.  Receipt  of  evidences  of  debt  for 
collection. — Hanson  v.  Heard,  09  N.  H. 
190,   38  All.  788. 

36.  People's  Bank.y.  Manufacturers' 
Nat.  Bank,  101  U.  S.  181,  25  L.  Ed.  907; 
Farmers',  etc.,  Nat.  Bank  v.  Smith,  23 
C.  C.  A.  80,  77  Fed.  129;  Merchants' 
Bank  v.   State  Bank   (U.   S.),   10  Wall. 


604,  19  L.  Ed.  1008;  Fleckner  v.  Bank 
(U.  S.),  8  Wheat.  338,  5  L.  Ed.  631; 
Wild  V.  Bank,  Fed.  Cas.  No.  17,646,  3 
Mason  505;  Farmers',  etc.,  Bank  v. 
Butchers',  etc..  Bank,  16  N.  Y.  125; 
Cooke  V.  State  Nat.  Bank,  52  N.  Y.  96. 
11  Am.  Rep.  667;  Houghton  v.  First 
Nat.  Bank,  26  Wis.  663. 

Where  the  cashier  of  a  national 
bank,  who  was  also  a  director  of  an 
insurance  company,  received  several 
notes,  aggregating  $35,000,  from  sub- 
scribers to  the  stock  of  the  insurance 
company,  entered  them  on  the  books 
of  the  company  as  discounted  paper, 
and  passed  them  to  their  face  value  to 
the  credit  of  the  insurance  company,  a 
personal  agreement  by  the  cashier  with 
the  note  makers  to  carry  their  notes 
for  five  years  did  not  affect  the  rela- 
tions of  the  bank  and  the  insurance 
company,  whether  known  to  the  offi- 
cers of  the  bank  or  not.  Ellerbe  v.  Na- 
tional Exch.  Bank,  109  Mo.  445,  19  S. 
W.  241. 

37.  Acts  in  excess  of  corporate  pow- 
ers of  bank. — Farmers',  etc.,  Nat.  Bank 
V.  Smith,  33  C.  C.  A.  80,  77   Fed.  139. 

A  national  bank  is  not  bound  by  the 
unauthorized  guaranty  by  its  cashier 
of  a  bond  and  mortgage  sold  by  it  to 
one  who  had  reason  to  know  that  it 
was  acting  only  as  a  broker,  where  he 
made  no  inquiry  as  to  the  cashier's 
authority,  and  the  bank  received  none 
of  the  proceeds  of  the  sale.  Farmers', 
etc.,  Nat.  Bank  v.  Smith,  33  C.  C.  A. 
80.  77  Fed.  139. 

38.  Martin  v.  Webb,  110  U.  S.  7, 
38  L.  Ed.  49,  3  S.  Ct.  428;  United  States 
V.  City  Bank  (U.  S.),  21  How.  356,  16 
L.  Ed.  130;  Merchants'  Bank  v.  State 
Bank  (U.  S.),  10  Wall.  604,  19  L.  Ed. 
1008;  Bank  v.  Dunn  (U.  S.),  6  Pet.  51, 
8  L.  Ed.  316. 
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surrender  the  assets  or  securities  of  the  bank.*^  And,  strictly  speaking,  he 
may  not,  in  the  absence  of  authority,  conferred  by  the  directors,  cancel  its 
deeds  of  trust  given  as  security  for  money  loan — certainly  not  unless  the 
debt  secured  is  paid.*"'  As  a  national  bank  has  no  authority  to  loan  the 
money  of  other  persons,  it  is  not  liable  for  a  loan  made  by  its  cashier  for  a 
depositor,  even  though  the  loan  was  made  as  the  result  of  a  conspiracy  with 
the  president  with  intent  to  defraud  the  depositor*^  The  taking  of  special 
deposits  to  keep  merely  for  the  accommodation  of  the  depositor  is  not  within 
the  authorized  business  of  national  banks,  and  the  cashiers  of  such  banks 
have  no  power  to  bind  them  on  any  express  contract  accompanying,  or  any 
implied  contract  arising  out  of,  such  taking.*^  The  cashier  of  a  bank  has 
no  implied  authority  to  make  a  representation  on  behalf  of  the  bank  as 
to  the  solvency  of  one  of  its  debtors,  so  as  to  estop  the  bank  by  reason 
of  such  a  representation  made  by  him  in  reply  to  an  inquiry. *3  The 
cashier  of  a  national  bank  has  no  power  to  bind  it  to  pay  the  draft  of 
a  third  person  on  one  of  its  customers,  to  be  drawn  at  a  future  day,  when 
it  expects  to  have  a  deposit  from  him  sufficient  to  cover  it,  and  no  ac- 
tion lies  against  the  bank  for  its  refusal  to  pay  such  a  draft.**  It  has 
never  been  decided  that  a  cashier  could  purchase  or  sell  the  property,  or 
create  an  agency  of  any  kind  for  a  bank  which  had  not  been  authorized 
to  make  by  those  to  whom  has  been  confided  the  power  to  manage  its  busi- 
ness both  ordinary  and  extraordinary.**  While  it  may  be  the  ordinary 
practice  for  the  cashier  of  a  bank  to  do  the  leasing  of  any  of  its  extra  rooms 
of  the  banking  house,  still  as  a  matter  of  law  it  would  seem  to  be  well  set- 
tled that  the  selling  or  leasing  of  the  bank's  property  is  outside  of  the  ordi- 
nary business  and  duties  of  the  cashier,  unless  he  is  especially  authorized 
so  to  do.*^  Notwithstanding  these  recognized  general  propositions,  hereto- 
fore stated  and  applied,  it  is  clear  that  a  banking  corporation  may  be  repre- 
sented by  its  cashier — at  least  where  its  charter  does  not  otherwise  provide — 
in  transactions  outside  of  his  ordinary  duties,  without  his  authority  to  do  so 
being  in  writing  or  appearing  upon  the  record  of  proceedings  of  the  direct- 
ors.*'^    His  authority  may  be  proved  and  collected  from  circumstances.**  It 

39.  Discharge  of  debtor  or  surren-  44.  Binding  bank  to  pay  future 
der  of  bank's  assets,  etc. — Martin  v.  draft  on  customer  of  bank. — Flanna- 
Webb,  110  U.  S.  7,  28  L.  Ed.  49,  3  S.  gan  v.  California  Nat.  Bank,  23  C.  C. 
Ct.  428.  A.   836,   56   Fed.   959. 

40.  Martin  v.  Webb,  110  U.  S.  7,  28  45-  Purchase  or  sale  of  property  or 
L    Ed    49    3  S    Ct   428  creation   of   agency  for  bank. — Spong- 

41.  Loans   made   by   cashier  for   de-      ^'"g^'-  ^'^^  ^at.  Bank,  18  Idaho  534 

positor.-Grow     v.     Cockrill,     63     Ark.       "\  ^^^-   ^^^'  R^"f  Tfy     ^Tai    How 
418    ^q  9    ■W    fin    qfi  T     R    A    RQ  States  v.  City   Bank   (U.   b.),  21  How. 

418,  39  b.   W.  60    36  1..   K.  A.   89.  g^^^   ^^   ^    ^^_   ^3^,       g^^   ^y^^^   ^^^^^^ 

43.      Taking    of    special    deposits   for  .,,      Lafayette     County     Bank,    18     Mo. 

acconunodation. — Wiley    v.    First    Aat.  ^pp    ggg 

Bank,  47  Vt.  546,  14  Am.  L.  Reg.  342,  4^;      Spongberg  v.    First   Nat.   Bank, 

19  Am.   Rep.  132.  jg  jj^ho  534,  110  Pac.  716. 

43.     Representations  as   to   solvency  47.     Martin  v.  Webb,  110  U.  S.  7,  28 

of  debtor  of  bank. — Crawford  v.   Bos-  L.  Ed.  49,  3  S.  Ct.  428. 

ton     Store      Mercantile     Co.,     67     Mo.  48.     Martin  v.  Webb,  110  U.  S.  7,  28 

App.   39.  L.    Ed.   49,   3    S.    Ct.   428. 
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may  be  inferred  from  the  general  manner  in  which,  for  a  period  sufficiently 
long  to  establish  a  settled  course  of  business,  he  has  been  allowed,  without 
interference,  to  conduct  the  affairs  of  the  bank,*^  or  it  may  be  implied  from 
the  conduct  or  acquiescence  of  the  corporation  as  represented  by  the  board 
of  directors. 50  A  discount  clerk  has  no  authority  by  virtue  of  his  office 
or  his  agency  resulting  from  assignment  to  him  of  a  bond  and  mortgage 
for  use  of  the  bank  to  secure  a  debt  due  to  it  to  bind  it  by  stipulation  in  a 
suit  to  which  it  is  not  a  party,  to  the  effect  that  he  was  holder  and  owner, 
where  he  had  executed  an  unrecorded  assignment  to  the  bank.^i 

§  262  (2ac)  Liability  of  Bank  for  Mistakes,  Fraud,  or  Misrepre- 
sentations of  Agents. ^In  the  case  of  agents  or  officers  of  national  banks 
the  usual  rule  applies  that  since  a  corporation  can  be  negligent,  fraudulent 
or  mistaken,  only  through  some  agent,  when  a  certain  business  or  transac- 
tion is  delegated  to  an  agent,  he  becomes  the  corporation  in  conducting  that 
business,  and  if  he  makes  mistakes,  is  negligent,  or  commits  fraud  in  so 
conducting  it,  the  mistake,  negligence  or  fraud  are  committed  by  the  cor- 
poration. Where  the  agent  is  clothed  with  the  power  of  the  corporation  to 
conduct  a  certain  business,  he  is  also  clothed  with  the  power  en  behalf  of 
his  principal  to  make  mistakes  or  misrepresentations  as  might  an  individual 
in  the  ordinary  course  of  such  a  business.^^ 


49.  Martin  v.  Webb,  110  U.  S.  7,  28 
L.  Ed.  49,  3  S.  Ct.  438. 

50.  Martin  v.  Webb,  110  U.  S.  7,  28 
L.  Ed.  49,  3  S.  Ct.  428. 

Where  a  cashier  of  a  national  bank 
bought  and  sold  stocks  for  customers 
in  the  name  of  the  bank,  with  the 
knowledge  of  the  directors,  the  bank 
is  liable  for  stocks  embezzled  by  the 
cashier,  though  the  bank  was  unau- 
thorized to  deal  in  stock.  Searle  v. 
First  Nat.  Bank   (Pa.),  2  Walk.  395. 

51.  Stipulation  by  discount  clerk 
not  binding  on  bank. — Slade  v.  Ben- 
nett, 133  App.  Div.  696,  118  N.  Y.  S. 
278. 

52.  Application  of  usual  rule  as  to 
mistake,  fraud  or  misrepresentation  by 
agent. — Arnold  v.  National  Bank,  126 
Wis.  362,  105  N.  W.  828,  3  L.  R.  A., 
N.  S.,  580. 

The  cashier  of  a  national  bank,  who 
has  actual  authority  to  employ  a  real 
estate  broker  to  find  a  customer  for 
lands  belonging  to  the  bank,  binds  the 
bank  by  a  misstatement  to  the  broker 
as  to  the  identity  of  lands  owned  by 
it,  as  the  ownership  of  the  lands  is  a 
matter  within  the  peculiar  knowledge 
of  the  cashier  and  of  which  the  bro- 
ker is  ignorant.  Arnold  v.  National 
Bank,  126  Wis.  362,  105  N.  W.  838,  3 
L.   R.  A.,  N.  S.,  580. 

The  cashier  of  a  national  bank,  who 


is  its  active  executive  officer  and  is  in- 
trusted with  the  duty  of  selling  lands 
acquired  by  the  bank  in  satisfaction 
of  debts,  and  who  has  authority  to  em- 
ploy a  broker  to  sell  such  lands  acts 
within  the  scope  of  his  authority  in 
designating  to  the  broker  the  lands  to 
be  ofifered  for  sale,  and  a  mistake  in 
such  designation  is  likewise  within  the 
scope  of  his  authority,  and  is  in  ef- 
fect the  act  of  the  bank,  for  which  it 
is  responsible.  Arnold  v.  National 
Bank,  126  Wis.  362,  105  N.  W.  828,  3 
L.  R.  A.,  N.  S.,  580. 

A  national  bank  is  liable  for  fraudu- 
lent representations  by  its  cashier  to 
another  bank  as  to  the  financial  re- 
sponsibility of  a  customer.  Nevada 
Bank  v.  Portland  Nat.  Bank,  59  Fed. 
338. 

Hypothecation  by  cashier  of  stocks 
entrusted  to  him  as  such. — A  national 
bank  was  held  liable  for  the  wrongful 
act  of  the  cashier  in  transferring  to 
his  own  name,  and  hypothecating  for 
his  own  debt,  stocks  which  plaintiff, 
according  to  the  previous  course  of 
business  of  the  bank,  and  with  the 
consent  of  the  president,  had  intrusted 
to  the  cashier,  in  his  capacity  as  such, 
to  sell,  and  place  the  proceeds  to 
plaintiff's  credit.  Williamson  v.  Mason 
(N.  Y.),  13  Hun  97. 

Fraud  or  representations  outside  of 
authorized    business   of    bank. — A    na- 
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§  262  (2a(i)  Notice  to  Oflacer  as  Notice  to  Bank. — Where  the  officer 
of  the  bank  acts  as  its  agent  in  a  transaction,  facts  material  to  the  transac- 
tion which  come  to  the  knowledge  of  the  officer  constitute  notice  to  the  bank. 
Any  knowledge  of  material  facts  which  he  acquires  becomes  at  once  the 
knowledge  of  the  bank.^*  That  which  bank  directors  sought,  by  proper 
diligence  to  have  known  as  to  the  general  course  of  business  in  the  bank, 
they  may  be  presumed  to  have  known  in  any  contest  between  the  corpora- 
tion and  those  who  are  justified  by  the  circumstances  in  dealing  with  its  offi- 
cers upon  the  basis  of  that  course  of  business.^*  While  the  general  rule,  that 
a  knowledge  of  an  agent  is  ordinarily  to  be  imputed  to  the  principal,  applies  to 
officers  and  agents  of  national  banks,  yet  the  well-established  exception  also 
applies  in  case  of  such  conduct  by  the  officer  or  agent  as  raises  a  conclusive 


tional  bank  is  not  responsible  for  any- 
false  representations  made  by  its  teller 
to  induce  a  person  to  purchase  rail- 
road bonds,  the  selling  of  such  bonds 
not  being  within  the  authorized  busi- 
ness -  of  the  bank.  Weckler  v.  First 
Nat.  Bank,  42  Md.  581,  20  Am.  Rep.  95. 
The  purchase  and  sale  of  its  stock 
by  the  president  of  a  national  bank, 
for  the  purpose  of  getting  the  stock 
into  the  hands  of  desirable  persons, 
will  not  render  the  bank  liable  for 
fraud  in  its  sale,  the  purchases  being 
accomplished  by  means  of  funds  of 
the  bank  loaned  to  the  president,  and 
the  proceeds  of  the  sales  applied  in 
payment  of  such  loans;  no  actual  au- 
thority or  agency  being  shown,  and 
the  stock  being  transferred  to  .  the 
president  individually,  and  registered 
in  his  name;  Rev.  St.  U.  S.,  §  5201, 
moreover,  forbidding  national  banks 
to  purchase  or  hold  their  own  stock, 
except  to  secure  a  bona  fide  debt. 
Prosser  v.  First  Nat.  Bank,  106  N.  Y. 
677,  13  N.  E.  287,  1  Silvernail  Ct.  App. 
484. 

53.  Notice  to  officer  as  notice  to 
bank. — National  Bank  v.  Thomas,  30 
R.    I.    294,    74   Atl.    1092. 

In  an  action  by  a  national  bank  on 
a  note  given  by  defendant,  where  de- 
fendant's property  was  attached,  state- 
ments made  to  plaintiff  at  the  time 
of  the  loan  regarding  defendant's  own- 
ership of  certain  land  were  material 
to  the  transaction,  and  were  notice  to 
plaintiff,  though  under  the  provisions 
of  the  banking  act  a  national  bank 
may  not  loan  money  on  real  estate 
security  given  directly  to  the  bank. 
National  Bank  v.  Thomas,  30  R.  I. 
294,    74    Atl.    1093. 

Where  all  the  negotiations  for  a 
loan  by  a  national  bank  to  defendant 


were  conducted  by  the  bank's  vice 
president  acting  for  the  bank,  the 
facts  material  to  the  transaction  as 
to  the  ownership  of  property  by  de- 
fendant which  came  to  the  knowledge 
of  the  vice  president  were  notice 
to  the  bank,  and  it  was  immaterial 
whether  the  vice  president  communi- 
cated his  knowledge  to  other  officers 
of  the  bank,  or  whether  he  remained 
an  officer  until  the  time  an  attach- 
ment issued  in  a  suit  on  the  note. 
National  Bank  v.  Thomas,  30  R.  I. 
294,    74    Atl.    1092. 

A  bank  cashier,  who  was  indebted 
to  the  bank  and  also  to  a  firm  of 
which  its  president  was  a  member, 
gave  another  creditor  a  mortgage  on 
sheep,  which  provided  that  the  mort- 
gagor might  sell  part  of  the  sheep, 
and  that  the  proceeds  should  be  ap- 
plied on  the  debt  secured.  The  cashier 
took  part  of  the  sheep  to  market,  and 
sent  a  draft  for  the  proceeds,  in  a 
letter,  to  the  vice  president  of  the 
bank,  who  acted  as  cashier  in  his  ab- 
sence, in  which  he  simply  said:  "Place 
to  my  credit."  The  vice  president 
applied  part  of  the  draft  to  the  debt 
due  the  bank,  and  the  balance  on  the 
debt  due  such  firm.  Held,  that  the 
knowledge  of  the  cashier  that  the 
draft  was  the  proceeds  of  the  mort- 
gaged sheep  was  not  imputable  to  the 
bank,  and  it  was  not  bound  by  his 
acts.  Rock  Springs  Nat.  Baak  v. 
Luman,    5    Wyo.    159,    38    Pac.    678. 

54.  Martin  v.  Webb,  110  U.  S.  7, 
28  L.  Ed.  49,  3  S.  Ct.  428.  See,  also, 
Davenport  v.  Stone,  104  Mich.  521, 
62  N.  W.  722,  53  Am.  St.  Rep.  467; 
Wing  V.  Commercial,  etc.,  Bank,  103 
Mich.  565,  61  N.  W.  1009;  City  Bank 
V.  Perkins,  29  N.  Y.  554,  86  Am.  Dec. 
333;  Cox  V.  Robinson,  37  C.  C.  A.  130, 
83   Fed.   277. 
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presumption  that  he  would  not  communicate  the  fact  in  controversy;^^  as 
when  the  communication  of  such  a  fact  would  necessarily  prevent  the  con- 
summation of  a  fraudulent  scheme  which  the  officer  or  agent  was  engaged 
in  perpetrating. 56  While  it  is  generally  true  that  if  a  director  of  a  bank 
who  has  knowledge  of  the  fraud  or  illegality  of  the  transaction  acts  for  the 
bank,  as  in  discounting  a  note,  his  act  is  that  of  the  bank,  which  is  affected 
by  his  knowledge,^'^  yet  this  principle  can  have  no  application  when  the 
director  of  a  bank  is  the  party  himself  contracting  to  act  with  it;  in 
such  case  the  position  he  assumes  conflicts  entirely  with  the  idea  that 
he  represents  the  interests  of  the  bank.  To  hold  otherwise  might  sanction 
gross  frauds  by  imputing  to  a  bank  a  knowledge  which  those  properly 
representing  it  could  not  have  possessed.^*  The  well-established  prop- 
osition that  a  director  of  a  corporation,  acting  avowedly  for  himfeelf  or  on 
behalf  of  another  with  whom  he  is  interested  in  any  transaction,  can  not  be 
treated  as  the  agent  of  the  corporation  therein,  applies  to  such  transactions 
by  the  directors  of  a  national  bank.^^ 

§  262  (2b)  Ratification  of  Acts,  or  Estoppel  to  Deny  Authority 
of  Ofiicer. — While  the  general  rule  is,  as  before  stated,  that  the  acts  of  an 
officer  of  a  bank,  to  be  binding  upon  the  bank,  must  be  done  within  the  ordi- 
nary course  of  his  duties,  yet  such  officer  may  act  without  the  scope  of  his 
authority  and  in  a  matter  with  reference  to  which  he  is  not  authorized,  and 
yet  the  bank  may  subsequently  act  in  such  a  manner  with  reference  to  the  par- 
ticular transaction  or  subject  matter  as  to  amount  to  a  ratification  of  the  un-i 
authorized  action  of  the  officer,^*'  or  it  may  take  such  affirmative  action  in 

55.  Exception  to  rule  as  to  imputa-  57.  Innerarity  v.  Merchants'  Nat. 
tion  of  knowledge. — Innerarity  'v.  Mer-  Bank,  139  Mass.  333,  1  N.  E.  383,  53 
chants'    Nat.    Bank,    139    Mass.    332,    1       Am.   Rep.  710. 

N.    E.   283,    53   Am.    Rep.    710.  58.     Innerarity     v.    Merchants'     Nat. 

56.  Innerarity  v.  Merchants'  Nat.  Bank,  139  Mass.  333,  1  N.  E.  282,  52 
Bank,   139   Mass.    333,    1   N.    E.   283,   53       Am.    Rep.   710. 

Am.  Rep.  710.  59.  Representation  by  cashier  as  to 
A  shipped  a  cargo  of  sugar  to  B,  solvency  or  credit  of  corporation  in- 
and  gave  him  authority  to  sell  the  debted  to  bank. — Crawford  v.  Boston 
same.  The  bill  of  lading  recited  that  Store  Mercantile  Co.,  67  Mo.  App.  39. 
the  shipment  was  by  order  of  B,  and  60.  Ratification  of  unauthorized  act 
that  the  sugar  was  deliverable  to  his  of  officer. — Spongberg  v.  First  Nat. 
order,  and  made  no  mention  of  any  Bank,  18  Idaho  524,  110  Pac.  716. 
agency.  B  indorsed  the  bill  of  lad-  Where  the  cashier  of  a  national 
ing,  and  delivered  it  to  a  bank  of  bank,  who  was  also  a  director  of  an 
which  he  was  a  director,  and  pledged  insurance  company,  received  several 
the  cargo  to  the  bank  as  security  for  notes,  aggregating  $25,000,  from  sub- 
a  loan  by  the  bank  to  him.  This  loan  scribers  to  the  stock  of  the  insurance 
was  approved  by  the  board  of  direct-  company,  entered  them  on  the  books 
ors  at  a  meeting  at  which  B  was  of  the  company  as  discounted  paper, 
present.  Held,  that  B's  knowledge  of  and  passed  them  at  their  face  value 
the  fraud  was  not  imputable  to  the  to  the  credit  of  the  insurance  com- 
bank,  and  that  an  action  by  A  against  pany,  the  fact  that  the  interest  was 
the  bank  for  the  conversion  of  the  not  deducted  in  advance,  nor  the 
sugar  could  not  be  maintained.  In-  money  delivered,  but  entered  as  a 
nerarity  v.  Merchants'  Nat.  Bank,  139  cash  credit,  does  not  support  a  con- 
Mass.  333,  1  N.  E.  382,  53  Am.  Rep.  tention  that  the  notes  were  neither 
710.  discounted  nor  negotiated.  The  act 
3  B  &  B— 17 
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accepting  the  benefits  and  fruits  of  the  transaction  as  to  preclude  it  from 
thereafter  questioning  or  denying  the  authority  of  the  officer  to  act  for  it.*i 
It  may  also  remain  silent  and  inactive  at  a  time  when  good  faith  would  have 
impelled  it  to  have  spoken  up  and  disclaimed  the  unauthorized  act  of  the 
officer.^^  In  these  and  many  other  instances  that  might  be  mentioned,  the 
unauthorized  action  of  the  officer  of  a  bank  may  become,  in  presumption 
and  contemplation  of  law,  the  act  of  the  bank  itself.®' 


of  the  cashier  was,  therefore,  one 
that  the  bank  could  itself  do  or  ratify, 
under  Rev.  St.  U.  S.,  §  5136,  cl.  7,  em- 
powering national  banks  to  discount 
and  negotiate  notes,  etc.  EUerbe  v. 
National  Exch.  Bank,  109  Mo.  445, 
19   S.   W.   241. 

61.  Acceptance  of  fruits  of  transac- 
tion as  estopping  to  deny  authority. 
— Spongberg  v.  First  Nat.  Bank,  18 
Idaho  524,  110  Pac.  716;  Aldrich  v. 
Chemical  Nat.  Bank,  176  U.  S.  618, 
44   L.   Ed.   611,   20   S.   Ct.   498. 

The  retention  by  a  national  bank 
of  the  proceeds  of  the  sale  and  guar- 
anty of  notes  owned  by  the  bank  is 
a  ratification  of  the  president's  act  in 
such  selling,  whether  he  was  author- 
ized to  execute  the  guaranty  or  not. 
Thomas  v.  City  Nat.  Bank,  40  Neb. 
501,    58    N.    W.    943,    24    L.    R.    A.    263. 

Ratification  of  ultra  vires  act  of 
cashier.! — A  national  bank  lent  to  one 
of  its  customers,  a  private  corpora- 
tion, an  amount  greater  than  ten  per 
cent  of  its  unimpaired  capital  stock 
and  surplus,  in  violation  of  Rev.  St., 
§  5200  (U.  S.  Comp.  St.  1901,  p.  8494), 
as  amended  by  Act  Cong.  June  22, 
1106,  c.  3516,  34  Stat.  451  (U.  S.  Comp. 
St.  Supp.  1909,  p.  1331).  The  cashier 
of  the  bank  who  was  secretary  and 
treasurer  of  the  borrower  notified,  an- 
other of  such  fact,  and  induced  him  to 
lend  the  bank's  borrower  an  additional 
sum  upon  the  guaranty  of  the  cashier 
individually,  and  of  the  bank  through 
the  cashier,  of  the  payment  thereof. 
Held,  that  the  bank  could  not  ratify 
such  ultra  vires  act  of  the  cashier, 
and  that  the  cashier's  object  in  induc- 
ing the  other  person  to  make  the  loan 
was  to  secure  to  the  bank  payment 
of  the  amount  lent  by  it,  and  to  re- 
lease the  cashier  from  his  liability 
in  making  the  excessive  loan,  and 
that  the  bank  received  a  considerable 
portion  of  the  amount  borrowed  from 
it  did  not  estop  it  from  setting  up  the 
invalidity  of  its  guaranty.  First  Nat. 
Bank  v.  Monroe,  135  Ga.  614,  69  S. 
E.    1123. 

62.  Silence  or  inaction  as  estopping 
to  deny  authority. — Spongberg  v.  First 


Nat.  Bank,  18  Idaho  524,  110  Pac.  716. 

Where  the  cashier  of  a  national 
bank  has  entered  into  a  contract  to 
lease  *  certain  of  the  bank  property 
for  a  term  of  years,  and  it  does  not 
appear  that  he  had  any  express  au- 
thority from  the  board  of  directors 
to  do  so,  but  it  does  appear  that  the 
contract  signed  by  the  ,cashier  and 
the  lessee  has  been  in  possession  of 
the  bank  for  eighteen  months,  and 
that  at  least  a  majority  of  the  direct- 
ors of  the  bank  had  knowledge  of 
the  contract  and  its  terms  and  con- 
ditions, and  that  the  cashier  was  ex- 
ercising the  power  and  authority  of 
leasing  the  bank  property,  and  espe- 
cially vacant  rooms  in  the  bank  build- 
ing, and  that  the  bank's  building  com- 
mittee or  its  board  of  directors  made 
changes  in  the  place  and  specifications 
of  its  building  on  the  suggestion  of 
the  lessee,  and  incorporated  the  same 
in  the  building  as  erected  and  finished 
the  room  to  be  occupied  by  the  lessee 
in  accordance  with  his  request  and 
suggestions,  and  the  board  of  direct- 
ors never  repudiated  the  contract  or 
notified  the  lessee  that  they  would  not 
live  up  to  the  same  until  after  the 
expiration  of  eighteen  months  and 
the  completion  of  the  building,  such 
acts  and  conduct  on  the  part  of  the 
board  of  directors  amounted  to  a  rati- 
fication of  the  action  of  the  cashier 
and  rendered  the  contract  entered  into 
by  him  the  contract  of  the  bank. 
Spongberg  v.  First  Nat.  Bank,  18 
Idaho  524,  110  Pac.  716. 

63.  Act  presumed  to  be  that  of  bank. 
— Spongberg  v.  First  Nat.  Bank,  18 
Idaho  524,  110  Pac.  716.  See,  also, 
Martin  v.  Webb,  110  U.  S.  7,  28  L. 
Ed.   49,   3   S.   Ct.   428. 

The  president  of  a  national  bank 
has  no  power  inherent  in  his  office 
to  bind  the  bank  by  the  execution  of 
a  note  in  its  name,  but  power  to  do 
so  may  be  conferred  on  him  by  the 
board  of  directors,  either  expressly,  by 
resolution  to  that  effect,  or  by  subse- 
quent ratification,  or  by  acquiescence 
in  transactions  of  a  similar  nature,  of 
which  the  directors  have  notice.  Na- 
tional  Bank  v.   Atkinson,   55   Fed.  465. 
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§  262  (3 )  Effect  of  Acts  of  Officers  before  Organization  of  Bank. 
—Under  Rev.  St.  U.  S.,  §  5136,  providing  that  no  banking  association  shall 
transact  any  business  except  such  as  is  incidental  and  necessarily  prelimi- 
nary to  its  organization,  until  it  has  been  authorized  by  the  comptroller  to 
commence  the  business  of  banking,  correspondence  between  one  bank  and 
the  person  who  became  the  president  of  a  bank  afterwards  formed  can  not 
constitute  an  agreement  controlling  the  business  between  the  banks,  but 
may  be  referred  to,  in  connection  with  other  evidence,  to  show  what  was 
their  understanding.^*  A  national  bank  is  not  liable  in  its  corporate  ca- 
pacity for  the  undertaking  of  an  individual  touching  its  organization,  unless 
the  bank,  after  its  organization,  adopt  in  some  manner  the  contract. ^^ 

§  262    (4)   Power  After  Bank  Has  Gone  Into  Liquidation.— The 

officers  of  a  national  bank  which  has  gone  into  liquidation,  having  no  au- 
thority to  bind  the  stockholders  by  the  transaction  of  any  business  except 
that  necessarily  involved  in  the  winding  up  of  its  affairs,  an  agree- 
ment by  the  president  of  such  bank  that  its  guaranty,  made  before  liquida- 
tion, of  certain  notes,  shall  not  be  discharged  by  a  change  in  the  security  of 
such  notes  and  the  release  of  the  principal  debtor,  creates  no  liability  on  the 
part  of  the  stockholders.^® 

§  263.  Deposits  in  General — As  to  off-set  against  assessment  on  stock, 
see  ante,  "Conditions  Precedent  and  Defenses,"  §  250  (3). 

Power  to  Receive  Deposits. — National  banks  are  fully  authorized  to 
receive  deposits  under  the  provisions  of  §  5136  of  the  United  States  Revised 
Statutes.^'' 

Nature  of  General  Deposit  and  Relation  Thereby  Created  between 
Depositor  and  Bank. — The  deposits  of  a  national  bank  constitute  loans 
to  it  and  confer  on  the  depositor  a  mere  chose  in  action.^*  The  doctrine  of 
the  law  of  banks  that  money  deposited  in  a  bank  without  special  arrange- 
ment becomes  the  property  of  the  bank,  and  properly  available  for  use  in  its 
business,  the  depositor  becomes  a  creditor  of  the  bank  to  the  amount  of  the 
deposit,  was  well  settled  when  national  banks  were  created  and  authorized 
to  receive  deposits,  and  the  application  of  the  general  doctrine  to  the  busi- 
ness of  national  banks  was  authoritatively  recognized  early  in  their  his- 
tory'.*®    As  a  national  bank  is  not  a  savings  bank,  it  can  not  transact  the 

64.  Effect  of  acts  of  officers  before  68.  General  deposits  considered  as 
organization  of  bank. — First  Nat.  Bank  loans,    conferring    on    depositor    mere 

V.   Armstrongf,   43   Fed.   193.  choses    in   action. — Scammon    v.    Kim- 

65.  McDonough  v.  First  Nat.  Bank,  ball,  92  U.  S.  362,  23  L.  Ed.  483;  Davis 
34  Tex.   309.  V.    Elmira    Sav.    Bank,    161    U.    S.    275, 

66.  Power  after  bank  has  gone  into  40  h.  Ed.  700,  16  S.  Ct.  502;  Bank  v. 
liquidation. — Schrader  v.  Manufactur-  Millard  (U.  S.),  10  Wall.  152,  19  L.  Ed. 
ers'  Nat.  Bank,  133  U.  S.  67,  33  L.  897;  State  v.  Clement  Nat.  Bank  (Vt.), 
Ed.    564,    10    S.    Ct.    338.                      _  78  Atl.  944. 

67.  Power  to  receive  deposits. —  69.  Application  of  general  doctrine 
Sykes  v.  First  Nat.  Bank,  2  S.  Dak.  as  to  deposit  to  national  banks. — Bank 
242,  49  N.  W.  1058;  Leach  v.  Hale,  v.  Wister  (U.  S.),  2  Pet.  318,  7  L. 
31    Iowa   69,   7   Am.   Rep.    112.  Ed.  437;   Marine  Bank  v.   Fulton  Bank 
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same  kind  of  business  that  a  savings  bank  is  incorporated  to  do,  and  if  it  has 
a  savings  department  it  does  not  receive  deposits  to  be  invested  in  speci- 
fied securities  under  the  supervision  of  the  bank  commissioners.  It  does 
not  hold  the  deposits  upon  a  trust  creating  the  relation  of  trustee  and  cestui 
que  trust,  but  upon  a  contract  creating  the  relation  of  debtor  and  creditor.''" 
A  national  bank  receiving  money  from  depositors  for  investment,  under  an 
agreement  to  pay  a  fixed  rate  of  interest  thereon,  is  a  debtor  to  the  depositors 
for  the  deposits  and  interest,  for  the  interest  agreed  to  be  paid  on  the  money 
received  is  not  in  the  nature  of  a  dividend  or  profits  received  from  the  suc- 
cessful management  of  the  bank,  but  the  depositors'  security  depends  on  the 
general  insolvency  of  the  bank.''^  In  order  that  a  deposit  of  money  with 
a  bank  may  properly  be  entered  on  the  books  of  the  bank  as  a  general  de- 
posit it  must  be  the  intention  of  the  parties  that  the  money  thus  deposited 
shall  be  mingled  v^fith  the  funds  of  the  bank  as  an  ordinary  deposit,  subject 
to  withdrawal  by  check  in  the  ordinary  course  of  business,'''^  and  entry  on 
the  books  of  a  bank  as  a  general  deposit,  of  what  is  in  reality  a  special 
deposit,  not  intended  to  be  mingled  with  the  funds  of  the  bank,  or  to  be 
used  by  it,  is  a  violation  of  the  statute  against  false  entries  in  the  books  of 
a  bank.'^'s  Thus,  if  the  purpose  of  making  a  showing  of  money  in  a  national 
bank,  to  deceive  an  examiner,  money  is  left  with  the  bank  in  a  sack  to  be 
returned  in  the  same  condition  without  mingling  with  the  bank's  funds,  this 
is  not  a  deposit  which  may  be  entered  as  such  on  the  books.'^* 

Giving  of  Bond  to  Secure  Deposit. — Giving  bond  to  secure  funds  de- 
posited with  it  is  within  the  power  of  a  national  bank,  and  sureties  on  such 
bonds  are  liable.' ^ 

Validity  of  Contract  as  to  Repayment  of  Deposit. — The  power  con- 
ferred upon  national  banks  to  receive  deposits  necessarily  carries  with  it  the 
power  to  contract  as  to  the  parties  to  whom  the  deposit  shall  be  repaid.''^ 

(U.  S.),  2  Wall.  353,  17  L.  Ed.  785;  73.  Entry  of  special  deposit  as  gen- 
Thompson  V.  Riggs  (U.  S.),  5  Wlall.  eral  deposit  on  books  of  bank. — 
663,  18  L..  Ed.  704;  Manhattan  Co.  United  States  v.  Peters,  87  Fed.  984. 
v.  Blake,  148  U.  S.  412,  37  L.  Ed.  504,  74.  Entry  of  special  deposit  on 
13  S.  Ct.  640;  New  York  County  Nat.  books  of  bank  as  a  deposit.— United 
Bank  v.  Massey,  193  U.  S.  138,  48  L.  States  v.  Peters,  87  Fed.  984. 
Ed.  380,  24  S.  Ct.  199;  Coffin  v.  An-  75.  Giving  bond  to  secure  deposits. 
derson  (Ind.),  4  Blatchf.  395;  Matter  — State  v.  First  Nat.  Bank,  88  Fed.  947. 
of  Franklin  Bank  (N.  Y,),  1  Paige  349,  76.  Contract  with  regard  to  repay- 
19  Am.  Dec.  413;  Bank  v.  Jones,  43  ment  of  deposit. — Sykes  v.  First  Nat. 
Pa.  536;  State  v.  Franklin  County,  Bank,  3  S.  Dak.  242,  49  N.  W.  1058. 
etc..  Trust  Co.,  74  Vt.  246,  53  Atl.  Where  money  is  deposited  in  a  na- 
1069.  tional  bank  under  a  contract  obligat- 
Generally,  as  to  the  relation  ere-  ing  the  bank  to  pay  it  to  a  third  per- 
ated  by  a  general  deposit  in  a  bank,  son  on  the  performance  of  certain 
see  ante,  "Relation  between  Bank  and  work  by  the  latter,  the  bank  can 
Depositor  in   General,"  §  119.  not,     after    the     performance    of     the 

70.  State  V.  People's  Nat.  Bank,  75  '^°'^'  "^J^^'  ^°  *^^  ^^^.^f "h  X  rMn 
N.    H.   27,   70   Atl.   542.  '"""^y   t°   ^^e   person   entitled   thereto 

on  the  ground  that  the  national  bank- 

71.  State  V.  Peoples  Nat.  Bank,  75  ;ng  a^-t  did  not  empower  it  to  enter 
N.    H.    27,   70   Atl.   542.  i„tQ    ^^^^   ^    contract.      Sykes   v.    First 

72.  United  States  v.  Peters,  87  Fed.  Nat.  Bank,  2  S.  Dak.  242,  49  N.  W. 
984.  1058. 
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Right  of  Debtor  to  Set  Off  Deposit  against  Debt  Due  Bank. — See 

post,  "Right  of  Debtor  to  Set  Off  Claim  against  Bank,"  §  286  (3). 

§  264.  Payment,  Acceptance  or  Certification  of  Checks. — Pay- 
ment of  Checks. — Generally  as  to  payment  of  checks  by  banks,  see  ante, 
"Payment  of  Checks,"  §  137.  In  an  action  against  a  national  bank  for  the 
alleged  payment  of  a  raised  check  the  usual  rule  applies  that  it  is  a  question 
of  fact  to  be  determined  by  the  jury,  from  all  the  circumstances,  whether  or 
not  the  plaintiff  was  guilty  of  contributory  negligence  in  issuing  the  check 
so  as  to  be  capable  of  being  raised  without  giving  the  instrument  a  suspi- 
cious appearance.'^ '^  So,  also,  there  may  be  such  suspicious  circumstances 
connected  with  the  transaction  as  to  make  it  a  question  of  fact  for  the 
jury  as  to  whether  or  not  the  plaintiff  did  not  in  fact  authorize  the  check 
for  the  full  amount  paid.''* 

Acceptance  of  Checks  or  Certification  without  Funds. — The  Act 
of  Congress  passed  March  3,  1869,  making  it  unlawful  for  a  national  bank 
to  certify  checks,  unless  the  drawer  has,  at  the  time,  an  amount  of  funds  on 
deposit  in  said  bank  equal  to  the  amount  specified  in  the  check,  does  not  in- 
validate an  oral  acceptance  of  a  check  or  an  oral  promise  to  pay  a  check, 
there  being  at  the  time  sufficient  funds  of  the  drawer  in  possession  to  meet 
it.'^^  Nor  does  such  act  of  congress  invalidate  a  conditional  acceptance  of 
a  check  by  a  national  bank  having  no  funds  of  the  drawer  in  its  hands  at  the 
time,  but  engaging  to  pay  such  check  whenever  a  draft  left  with  it  for  col- 
lection by  the  drawer  and  sufficient  in  amount  for  the  purpose,  shall  have 
been  paid.®"  Certification  of  a  noncommercial  instrument  by  the  president 
of  a  bank  for  the  benefit  of  the  drawers,  for  the  purpose  of  indemnifying  the 
drawers'  surety  on  a  building  contractor's  bond,  did  not  constitute  a  repre- 
sentation that  the  drawers  had  on  deposit  in  the  bank  the  amount  specified  in 
such  instrument  as  the  limit  of  the  indemnity.*^ 

§  265.  Certificates  of  Deposit. 8i=i — Certificates  of  deposit  in  the  or- 
dinary form  issued  by  a  national  bank  to  depositors,  and  payable  to  order, 
are  not  post  notes,  within  the  prohibition  of  §  5183  of  the  United  States  Re- 
vised Statutes, ^2  which  forbids  national  banks  to  issue  any  other  notes  to 
circulate  as  money  than  such  as  are  authorized  by  the  provisions  of  the 
statute. *3     A  certificate  of  deposit,  issued  by  a  national  bank,  payable  to  the 

77.  Action  for  payment  of  raised  Co.  v.  National  Bank,  48  Tex.  Civ. 
check — Questions   for   jury. — Timbel   v.       App.    301,    106    S.    W'.    783. 

Garfield     Nat.     Bank,     121    App.     Div.  81a.     Generally,     as    to     issuance    by 

870,    106    N.    Y.    S.    497.  banks    of    certificates    of    deposit,     see 

78.  Timbel  v.  Garfield  Nat.  Bank,  ante,  "Certificates  of  Deposit,"  §  152. 
131   App.    Div.    870,   106    N.   Y.    S.   497.  82.   Power  to  issue  certificates  of  de- 

79.  Acceptance  of  checks  or  certifi-  posit. — Riddle  v.  First  Nat.  Bank,  37 
cation  without  funds. — Merchants'  Nat.  Fed.   503. 

Bank   v.    First    Nat.    Bank,    7    W.    Va.  83.     Hunt    v.    Appellant,    141    Mass. 

544.  515,    6    N.    E.    554;    Logan    Nat.    Bank 

80.  Merchants'  Nat.  Bank  v.  First  v.  Williamson,  1  O.  C.  D.  395,  2  O. 
Nat.   Bank,  7  W.  Va.   544.  C.  C.  118. 

81.  Effect  of  certification  of  a  non-  "If  congress  had  intended  to  pro- 
commercial   instrument. — Fidelity,    etc.,  hibit    the    issue    of    certificates    of    de- 
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order  of  the  depositor  on  the  return  of  the  certificate,  is  not  due  or  suable 
until  demand  made  and  return  of  the  certificate.**  Such  certificates  are 
not  designed  or  adapted  to  circulate  as  money.*^  An  indorsement  of  a  cer- 
tificate of  deposit,  issued  by  a  national  bank,  by  the  person  to  whom  it  was 
issued,  to  a  trustee,  who  purchased  it  with  trust  funds  in  his  hands  for  the 
benefit  of  the  cestui  que  trust,  and  indorsed  it  to  himself  as  trustee,  does  not 
of  itself  show  that  the  latter  indorsement  represents  a  transaction  by 
which  the  trustee  individually  transferred  the  certificate  to  himself  as  trus- 
tee.**' The  statute  of  limitations  is  not  set  in  motion  against  a  certificate 
of  deposit  issued  by  a  national  bank  by  the  appointment  of  a  receiver  for 
the  bank  which  issued  it.*''^ 

§  266.  Special  Deposits. — Power  to  Receive. — While,  according  to 
some  decisions,  it  has  been  held  that  national  banks  created  under  the  act 
of  congress  have  no  power  to  bind  themselves  by  receiving  special  deposits, 
and  no  action  can  be  maintained  against  the  bank  for  any  such  deposit  left 
with  the  cashier  and  not  returned,**  yet,  according  to  other  and  more  recent 


posits  altogether,  or  all  certificates 
payable  on  time  or  with  interest,  it 
would  probably  have  said  so  in  plain 
terms."  Hunt  v.  Appellant,  141  Mass. 
515,    6    N.    E.    554. 

"It  will  be  observed  that  this  sec- 
tion [5183]  does  not  prohibit  the  is- 
suing of  post  notes  except  to  circu- 
late as  money.  The  certificate  in 
suit  is  for  a  deposit  of  money;  it 
represents  the  indebtedness  of  the 
bank  to  the  depositor  for  an  actual 
loan;  it  is  not  to  circulate  as  money, 
nor  is  it  so  intended.  The  bank  has 
received  the  money  from  the  deposi- 
tor, and  this  time  certificate  repre- 
sents that  loan.  It  is  not  the  bank's 
paper  upon  the  market,  issued  by  the 
bank  with  the  intention  to  circulate 
from  hand  to  hand  for  the  purpose  of 
the  transaction  of  business."  Logan 
Nat.  Bank  v.  Williamson,  1  O.  C.  D. 
395,   2    O.    C.    C.    118. 

In  Shute  V.  Pacific  Nat.  Bank,  136 
Mass.  487,  it  was  held  that  a  certifi- 
cate of  deposit  was  not  to  be  deemed 
a  promissory  note,  within  the  mean- 
ing of  a  statute  providing  that,  in 
any  action  by  an  indorsee  against 
the  promissor  upon  a  promissory 
note,  payable  on  demand,  any  mat- 
ter should  be  deemed  a  legal  defense 
which  would  be  a  defense  to  a  suit 
thereupon  if  brought  by  the  prom- 
issee;  so  that  the  bank  was  held  not 
to  be  entitled  to  defend  an  action, 
brought  by  the  indorsee  to  recover 
the  amount  of  the  certificate,  by  set- 
ting off  a  debt  due  to  the  bank  from 
the  original   depositor.     It  was   recog- 


nized in  that  case  that  such  certifi- 
cates have  in  most  respects  the  in- 
cidents, of  promissory  notes,  and  are 
classed  as  such;  but  certain  distinc- 
tions were  pointed  out  between  them 
and  common  promissory  notes  such 
as   were   contemplated   by   the   statute. 

84.  Necessity  for  demand  and  re- 
turn of  certificate. — Riddle  v.  First 
Nat.    Bank,   27   Fed.   503. 

85.  Riddle  v.  First  Nat.  Bank,  27 
Fed.    503. 

86.  Effect  of  indorsement  of  cer- 
tificate.—Hunt  V.  Appellant,  141  Mass. 
515,   6   N.    E.   554. 

87.  Appointment  of  receiver  as  set- 
ting in  motion  statute  of  limitations 
against  certificate. — Riddle  v.  First  Nat. 
Bank,   27    Fed.    503. 

88.  View  that  national  banks  are 
not  empowered  to  receive  special  de- 
posits.— First  Nat.  Bank  v.  Citizens' 
Bank,  Fed.  Cas.  No.  4,802;  Wiley  v. 
First  Nat.  Bank,  47  Vt.  546,  14  Am. 
L.  Reg.  342,  19  Am.  Rep.  122;  First 
Nat.  Bank  v.  Ocean  Nat.  Bank,  60  N. 
Y.  278,  19  Am.  Rep.  181;  Walker  v. 
First  Nat.  Bank,  43  Md.  581;  Third 
Nat.  Bank  v.  Boyd,  44  Md.  47,  22 
Am.    Rep.   35. 

Power  to  receive  special  deposits  is 
not  conferred  by  a  charter  "to  carry 
on  the  business  of  receiving  money 
on  deposit,  and  to  allow  interest 
thereon,  .giving  to  the  person  deposit- 
ing credit  therefor."  First  Nat.  Bank 
V.   Citizens'  Bank,  Fed.  Cas.  No.  4,802. 

National  banks  can  not  bind  them- 
selves or  the  corporators  by  accept- 
ing   specific    valuables    on    special    de- 
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decisions,  it  has  been  held  that  such  power  is  impliedly  given  to  national  banks 
by  the  language  of  §  5228,  U.  S.  Rev.  Stat.,  authorizing  a  national  bank, 
after  its  failure,  to  "deliver  special  deposits."®^  Such  implication  is  as  ef- 
fectual as  an  express  declaration  of  the  same  thing  would  have  been. 9" 


posit  for  safe-keeping  and  return  on 
demand.  Wiley  v.  First  Nat.  Bank, 
47  Vt.  546,  14  Am.  L.  Reg.  342,  19 
Am.  Rep.  12S. 

The  taking  of  special  deposits,  to 
keep  merely  for  the  accommodation 
of  the  depositor,  is  not  within  the 
authorized  business  of  national  banks. 
Wiley  V.  First  Nat.  Bank,  47  Vt.  546, 
14  Am.  L.   Reg.  342,  19  Am.  Rep.  122. 

A  national  bank  has  not  implied 
power,  as  incidental  to  the  purpose 
of  its  organization,  to  receive  gov- 
ernment bonds  as  a  special  deposit, 
though  the  forty-sixth  section  of  the 
banking  act  allows  such  banks,  while 
winding  up  their  affairs,  to  deliver 
special  deposits.  Whitney  v.  First 
Nat.  Bank,  50  Vt.  388,  28  Am.  Rep. 
503. 

The  receiving  securities  or  other 
property  as  custodian  or  bailee,  either 
gratuitously  or  for  hire,  is  not  within 
the  ordinary  business  of  a  banking  cor- 
poration, organized  under  the  United 
States  National  Currency  Act  of  1864 
(13  Stat.  99),  and  it  is  not  within  the 
scope  of  the  general  powers  or  ap- 
parent authority  of  the  executive  and 
ministerial  officers  of  such  a  corpora- 
tion to  bind  the  corporation  by  a 
contract  for  such  a  bailment.  And 
in  the  absence  of  proof  that  special 
authority  has  been  delegated  by  its 
board  of  directors,  or  has  been  ex- 
ercised with  their  sanction  or  knowl- 
edge, or  of  evidence  that  it  has  been 
the  iiabit  and  practice  of  the  corpora- 
tion to  receive  property  for  safe-keep- 
ing, it  is  not  responsible  for  prop- 
erty so  received  by  its  cashier.  First 
Nat.  Bank  v.  Ocean  Nat.  Bank,  60 
N.    Y.   278,    19   Am.    Rep.    181. 

These  decisions  rest  upon  the  as- 
sumption that  the  act  under  which 
national  banks  are  organized  expressly 
sets  forth  the  powers  conferred  upon 
those  banks,  and  does  not  include 
among  them  power  to  receive  special 
deposits,  and  that  such  a  power  is  not 
given  them  by  the  grant  of  all  such 
incidental  powers  as  shall  be  neces- 
sary to  carry  on  the  business  of  bank- 
ing. First  Nat.  Bank  v.  Zent,  39  O. 
St.    105,   4    Ky.    L.    Rep.    1013. 

Power  to  take  deposits  as  collateral 
security  for  existing  debt  and  future 
obligation. — In  Third  Nat.  Bank  v. 
Boyd,   44   Md.   47,   22   Am.    Rep.   35,   a 


national  bank  received  from  a  cus- 
tomer bonds  as  collateral  security  for 
a  debt  then  existing,  and  for  future 
obligation.  Afterward,  and  after  the 
customer  had  paid  his  indebtedness, 
the  bonds  were  stolen  from  the  bank. 
It  was  held  that  although  a  national 
bank  is  not  authorized  to  enter  into 
a  contract  as  a  mere  gratuitous  bailee 
by  receiving  special  deposits  for  safe- 
keeping merely,  the  bank  in  this  case 
was  not  a  gratuitous  bailee  of  such 
bond;  that  it  had  power  to  take  the 
bonds  as  security  for  existing  or  fu- 
ture loans;  that  it  was  liable  after  it 
failed  to  exercise  ordinary  care  and 
diligence  in  keeping  the  bonds;  and 
that  the  measure  of  damage  was  the 
value  of  the  bonds  when  stolen,  and 
not  when  demand  of  them  was  made. 

In  an  action  against  a  national  bank, 
by  the  senior  member  of  a  firm,  to 
recover  the  value  of  his  bonds  that 
had  been  deposited  with  the  bank 
as  collateral  security  for  "call  loans" 
to  the  firm,  but,  at  a  time  when  the 
firm  was  not  indebted  to  the  bank, 
had  been  stolen  by  burglars,  held, 
that  the  contract  entered  into  by  the 
bank  was  not  a  mere  gratuitous  bail- 
ment. Third  Nat.  Bank  v.  Boyd,  44 
Md.    47,    22    Am.    Rep.    35. 

A  circular,  issued  by  a  national 
banking  corporation,  inviting  the  cor- 
respondence of  other  banks,  and  offer- 
ing to  buy  and  sell  securities  for  them, 
is  no  evidence  of  a  consent,  on  its 
part,  to  become  a  general  bailee  and 
depository  of  such  securities  for  its 
correspondents.  First  Nat.  Bank  v. 
Ocean  Nat.  Bank,  60  N.  Y.  278,  19 
Am.    Rep.    181. 

89.  Power  of  national  bank  to  re- 
ceive special  deposits  implied  in  United 
States  Rev.  Stats.,  §  5228.— National 
Bank  v.  Graham,  100  U.  S.  699,  25  L. 
Ed.  750;  First  Nat.  Bank  v.  Zent,  39 
O.  St.  105,  4  Ky.  L.  Rep.  1013;  Patti- 
son  V.  Syracuse  Nat.  Bank,  80  N.  Y. 
82,    36    Am.    Rep.    582. 

90.  National  Bank  v.  Graham,  100 
U.   S.   699,   25   L.   Ed.   750. 

The  provision  of  Rev.  St.  U.  S.,  § 
5328,  that  a  national  bank,  after  its 
failure,  may  deliver  special  deposits, 
is  a  legislative  recognition  of  the 
power  of  national  banks  to  receive 
special  deposits.  First  Nat.  Bank  v. 
Strang,  138   111.  347,  27  N.   E.   903. 
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What  May  Be  Received  as  Special  Deposits. — The  phrase,  "special 
deposits,"  as  used  in  §  5228,  Rev.  Stats.,  embraces  public  securities  of  the 
United  States.^i 

Liability  for  Loss  of  Deposit — It  General. — A  national  bank  may  re- 
ceive a  special  deposit  of  securities,  either  on  a  contract  of  hiring  or  with- 
out reward,  and  it  will  be  liable  for  a  greater  or  less  degree  of  negligence 
accordingly.82  The  degree  of  care  required  of  the  bank  depends  upon  the 
nature  of  the  bailment.*^  In  the  case  of  special  deposits  without  special 
contract  or  reward,  the  usual  rule  in  the  case  of  gratuitous  bailments  applies, 
and  the  bank  is  liable  only  for  losses  arising  from  want  of  ordinary  care,®* 


91.  What  may  be  received  "as  spe- 
cial deposits"— Securities  of  United 
States. — National  Bank  v.  Graham, 
100  U.  S.  699,  35  L.  Ed.  750;  First 
Nat.  Bank  v.  Zent,  39  O.  St.  105,  4 
Ky.    L.    Rep.    1013. 

92.  Liability  for  negligent  loss  of 
deposit. — National  Bank  v.  Graham, 
100  U.  S.  699,  25  L.  Ed.  750;  Wylie  v. 
Northampton  Nat.  Bank,  119  U.  .S. 
361,  30  L.  Ed.  455,  7  S.  Ct.  268;  Whit- 
ney V.  First  Nat.  Bank,  154  U.  S.  644, 
36   L.    Ed.   313,   14   S.   Ct.    1315. 

When  a  national  bank  has  habitu- 
ally received  special  deposits,  its  lia- 
bility for  loss  .  by  gross  negligence 
attaches  to  a  deposit  received  in  the 
usual  way.  Pattison  v.  Syracuse  Nat. 
Bank,  80  N.  Y.  83,  36  Am.  Rep.  582, 
limiting  First  Nat.  Bank  v.  Ocean 
Nat.  Bank,  60  N.  Y.  278,  19  Am.  Rep. 
181,  disapproving  Wiley  v.  First  Nat. 
Bank,  47  Vt.  546,  14  Am.  L.  Reg.  342, 
19  Am.  Rep.  122;  Whitney  v.  First 
Nat.  Bank,  50  Vt.  388,  38  Am.  Rep. 
503. 

.  Under  such  circumstances  it  is  liable 
to  the  same  extent  as  though  such 
deposits  were  authorized  by  charter. 
First  Nat.  Bank  v.  Zent,  39  O.  St.  105, 
4  Ky.  L.  Rep.  1013;  First  Nat.  Bank 
V.  Graham,  79  Pa.  106,  21  Am.  Rep.  49. 

"In  National  Bank  v.  Graham,  100 
U.  S.  699,  23  L.  Ed.  750,  one  Graham 
had  deposited  in  a  national  bank  cer- 
tain bonds  of  the  United  Slates  for 
safe-keeping,  and  had  received  from 
the  casliier  a  receipt  setting  forth  that 
fact,  and  that  the  bonds  were  to  be 
redelivered  on  the  return  of  the  re- 
ceipt. Before  and  after  that  time,  the 
officers  of  the  bank  were  accustomed 
to  receive  such  deposits  from  others, 
and  they  were  entered  in  a  book  kept 
by  the  bank.  The  bonds  were  stolen 
from  the  custody  of  the  bank,  through 
its  gross  negligence.  On  this  state  of 
facts,  this  court  said  (p.  702) :  'If  a 
bank  be  accustomed  to  take  such  de- 
posits as  the  one  here  in  question,  and 


this  is  known  and  acquiesced  in  by  the 
directors,  and  the  property  deposited 
is  lost  by  the  gross  carelessness  of  the 
bailee,  a  liability  ensues  in  like  manner 
as  if  the  deposit  had  been  authorized 
by  the  terms  of  the  charter.' "  Man- 
hattan Bank  v.  Walker,  130  U.  S.  267, 
32  L.  Ed.  959.  9  S.  Ct.  519. 

93.  First  Nat.  Bank  v.  Zent,  39  O.  St. 
105,  4  Ky.  L.  Rep.  1013. 

94.  Application  of  general  rule  as  to 
gratuitous  bailments. — Smith  v.  First 
Nat.  Bank,  99  Mass.  605,  97  Am. 
Dec.  59. 

Where  a  national  bank  has  been  ac- 
customed to  receive  bonds  on  special 
deposit  gratuitously,  it  is  liable  for  a 
loss  occurring  through  want  of  ordi- 
nary care.  First  Nat.  Bank  v.  Zent, 
89  O.  St.  105,  4  Ky.  E.  Rep.  1013. 

Where  a  national  bank,  without  com- 
pensation, receives  bonds  as  a  special 
deposit  for  safe-keeping,  it  is  liable  for 
loss  thereof,  where  it  occurred  through 
want  of  ordinary  care.  Lancaster 
County  Nat.  Bank  v.  Smith,  63  Pa.  47. 

The  degree  of  care  required  of  such 
depositary  has  been  held  to  be  -that 
which  he  bestows  on  his  own  goods. 
Scott  V.  National  Bank,  73  Pa.  471,  13 
Am.  Rep.  711. 

According  to  some  decisions  it  is 
held  that  the  bank,  as  gratuitous 
bailee,  is  not  responsible  for  that  care 
which  every  attentive,  and  diligent  man 
takes  of  his  own  goods,  but  only  for 
that  care  which  the  more  inattentive 
take.  First  Nat.  Bank  v.  Rex,  89  Pa. 
308,  33   Am.  Rep.   767. 

It  is  usually  stated  that  a  bailee  who 
is  to  receive  no  reward  is  liable  only 
for  gross  negligence,  and  some  of  the 
cases  hold  that  such  a  bailee  is  re- 
sponsible only  for  the  want  of  that 
care  which  is  taken  by  the  more  inat- 
tentive. But  that  rule  can  not  be  ap- 
plied to  all  cases  of  bailment  without 
reward;  for  when  securities  are  depos- 
ited with  persons  accustomed  to  re- 
ceive   such    deposits,    they    are    liable 
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or,  as  it  is  usually  termed,  gross  negligence,®^  and  the  burden  of  proving  this 
gross  negligence  is  on  the  plaintiff.*^  A  bank  acting  as  a  mere  depositary 
without  special  contract  or  reward  and  exercising  such  care  as  it  bestows  on 
its  own  goods,  has  been  held  not  to  be  liable  for  a  larceny  of  the  deposit,  even 
by  its  own  officers.®'^  It  has  been  held,  however,  that  a  national  bank  is 
liable  to  a  special  depositor  for  the  loss  of  his  deposit  through  its  diversion 
by  the  bank  officers.*® 


for  any  loss  occurring  through  the 
want  of  that  care  which  good  business 
men  would  exercise  in  regard  to  prop- 
erty of  such  value.  First  Nat.  Bank 
V.  Zent,  39  O.  St.  105,  4  Ky.  L.  Rep. 
1013. 

95.  Liability  as  gratuitous  bailee  for 
gross  negligence.— National  Bank  v. 
Graham,  100  U.  S.  699,  25  L.  Ed.  750; 
Whitney  v.  First  Nat.  Bank,  154  U.  S. 
644,  36  L.  Ed.  212,  14  S.  Ct.  1315;  Pat- 
tison  V.  Syracuse  Nat.  Bank,  80  N.  Y. 
82,  36  Am.  Rep.  582;  First  Nat.  Bank  v. 
Rex,  89  Pa.  308,  33  Am.  Rep.  767;  Scott 
V.  National  Bank,  72  Pa.  471,  18  Am. 
Rep.  711. 

Liability  incurred  in  recovery  of 
stolen  deposits. — It  would  certainly  be 
competent  for  a  national  bank  to  take 
measures  for  the  recovery  of  its  own 
property  stolen  by  burglars,  and  if  the 
loss  included  the  property  of  others, 
and  it  was  deemed  best,  hnving  refer- 
ence to  the  bank's  own  interest,  that 
these  measures  should  be  taken  by  the 
bank  alone  for  itself  and  all  concerned, 
il  might  lawfully  undertake  to  act  for 
others  thus  jointly  concerned  with  it- 
self as  well  as  for  itself  alone;  and 
want  of  proper  diligence,  skill,  and 
care  in  the  performance  of  such  an  un- 
dertaking would  be  ground  of  liabil- 
ity, to  respond  in  damages  for  such 
failure.  Much  more  would  the  bank 
be  liable,  in  such  a  case,  if,  in  the  per- 
formance of  such  an  undertaking,  it 
used  the  property  of  the  plaintiff  for 
ihe  recovery  of  its  own.  Wylie  v. 
Northampton  Nat.  Bank,  119  U.  S.  361, 
30  L.  Ed.  455,  7   S.   Ct.  268. 

The  evidence  here  failed  to  establish 
either  that  the  bank  did  make  such  an 
agreement  to  act  as  the  plaintiff's  agent 
in  the  recovery  of  her  property;  or 
that  it  was  guilty  of  a  want  of  due  care 
and  diligence  in  the  performance  of 
its  duty  as  such,  whereby  the  loss  oc- 
curred. On  both  of  these  points  there 
was  no  evidence  to  charge  the  defend- 
ant sufficient  to  require  it  to  be  sub- 
mitted to  the  jury.  Wylie  v.  North- 
ampton Nat.  Bank.  119  U.  S.  361,  30  L. 
Ed.  455,  7  S.  Ct.  268.  See.  generally, 
the  preceding  divisions  of  this  section. 


96.  Burden  of  proving  gross  negli- 
gence.— First  Nat.  Bank  v.  Rex,  89  Pa. 
308,  33  Am.  Rep.  767. 

Prima  facie  evidence  of  loss  by  neg- 
ligence.— A  demand  on  a  bank  for 
bonds  held  on  special  deposit,  and  re- 
fusal to  deliver  the  same,  with  no  other 
explanation  than  the  statement  that 
the  bank  has  no  such  bonds  in  its  pos- 
session, is  prima  facie  evidence  of  loss 
by  negligence.  First  Nat.  Bank  v.  Zent, 
39  O.  St.  105,  4  Ky.  L.  Rep.  103  3. 

97.  Liability  for  larceny  of  deposit 
by  bank  officers. — Scott  v.  National 
Bank,  72  Pa.  471,  13  Am.  Rep.  711. 

The  loss  of  a  special  deposit  through 
the  theft  of  cashier  or  clerks  of  a  na- 
tional bank  does  not  render  the  bank 
liable  in  the  absence  of  negligence  in 
the  selection  of  such  cashier  or  clerks, 
or  in  permitting  them  to  be  retained 
after  notice  of  unfitness.  Smith  v. 
First  Nat.  Bank,  99  Mass.  605,  97  Am. 
Dec.  59. 

Bonds  deposited  in  a  national  bank 
for  safe-keeping  were  stolen  by  the 
bank's  teller.  After  he  had  absconded, 
it  was  discovered  that  for  two  years 
he  had  been  embezzling  funds  of  the 
bank.  The  owner  of  the  bonds  claimed 
that  the  bank  had  been  negligent  in 
not  examining  the  teller's  books,  and 
discovering  his  frauds.  Held,  that 
such  negligence  did  not  enter  into  the 
cause'  of  the  loss,  and  could,  therefore, 
be  no  ground  of  recovery.  Scott  v. 
National  Bank,  72  Pa.  471,  13  Am.  Rep. 
731. 

98.  Liability  for  diversion  of  de- 
posit by  officers  of  bank. — El  Paso 
Nat.  Bank  v.  Fuchs  (Tex.  Civ.  App.), 
34  S.  W.  303. 

Personal  liability  of  officer  to  de- 
positors.— An  officer  of  a  national  bank 
who  uses  a  special  deposit  in  such  a 
manner  as  to  destroy  its  character,  as 
such,  is  personally  liable  to  the  depos- 
,itor,  on  the  loss  of  such  deposit,  caused 
by  such  inisuse.  El  Paso  Nat.  Bank 
V.  Fuchs  (Tex.  Civ.  App.),  34  S.  W. 
203. 

Allowance  of  set-off  in  action  against 
bank  for  conversion  of  special  deposit. 
— In  an  action  against  a  bank  and  its 
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Liability  for  Securities  Received  with  Undertaking  to  Return  Those 
of  Different  Class. — It  is  within  the  scope  of  the  general  business  of  a  bank 
organized  under  the  federal  banking  law  to  receive  on  deposit  certain  se- 
curities with  an  undertaking  to  return  those  of  a  different  class.^'  As  to 
the  liability  of  a  bank,  such  a  transaction  is  governed  by  the  same  rules 
\yhich  would  apply  in  the  case  of  the  deposit  of  money  to  be  repaid  in  dif- 
ferent currencies,  or  the  receipt  by  the  institution  of  commercial  paper  for 
collection. 1  The  bank  will  not  be  regarded  as  a  mere  mandatory  or  bailee 
acting  without  compensation,  but,  on  the  contrary,  will  be  held  to  the  terms 
of  the  contract,  and  liable  to  the  depositor  for  the  value  of  the  securities 
on  its  refusal  to  deliver  them.^ 

§  267.  Deposits  of  Public  Money. — Banks  Made  Depositaries  ot 
the  Federal  Government. — Banks  made  depositaries  and  financial  agents 
of  the  federal  government  must  give  bond  to  an  arnount  in  the  discretion  of 
the  secretary  of  the  treasury  for  the  safe-keeping  and  prompt  payment  of 
the  public  moneys  deposited,  and  the  faithful  performance  of  their  duties 
as  financial  agents.^     But  the  fact  that  a  bank  is  an  authorized  United 


officers  and  receivers  for  the  conver- 
sion of  a  special  deposit,  a  set-off  -wWl 
be  allowed  for  the  payment  of'  part  of 
the  deposit  by  an  agent  bank  in  a  for- 
eign country,  also  in  the  hands  of  a 
receiver,  to  which  the  deposit  had  been 
transferred.  El  Paso  Nat.  Bank  v. 
Fuchs  (Tex.  Civ.  App.),  34  S.  W.  303. 
99.  Accepting  deposit  of  certain  se- 
curities with  undertaking  to  return  se- 
curities of  different  class. — Leach  v. 
Hale,  31  Iowa  69,  7  Am.  ReJ).  112. 

1.  Leach  v.  Hale,  31  Iowa  69,  7  Am. 
Rep.  112. 

2.  Leach  v.  Hale,  31  Iowa  69,  7  Am. 
Rep.  112. 

Where  a  bank  organized  under  the 
federal  banking  law  receives  on  deposit 
United  States  bonds  of  one  class,  un- 
der promise  or  agreement  to  exchange 
them  for  those  of  another,  it  will  not 
be  regarded  as  a  mere  mandatory  or 
bailee  acting  without  compensation, 
but,  on  the  contrary,  held  to  the  terms 
of  the  contract,  and  liable  to  the  de- 
positor for  the  value  of  the  bonds  on 
its  refusal  to  deliver  them.  Leach  v. 
Hale,  31  Iowa  69,  7  Am.  Rep.  113. 

3.  Bond  required  of  banks  made  de- 
positaries of  federal  government. — 
United  States  v.  National  Bank,  73 
Fed.  379. 

"When  the  banks  are  made  depos- 
itaries of  public  moneys  and  employed 
as  financial  agents  of  the  government, 
it  is  the  duty  of  the  secretary  of  the 
treasury  to  require  them  to  give  satis- 
factory security  by  the  deposit  of 
United  States  bonds,  or  otherwise,  for 


the  safe-keeping  and  prompt  payment 
of  the  public  money  deposited,  and  for 
the  faithful  performance  of  their  du- 
ties as  financial  agents.  The  amount 
of  security  which  the  secretary  may 
thus  require  has  no  limit  but  his  own 
judgment  as  to  its  necessity.  Every 
officer  of  a  bank  which  is  not  an  au- 
thorized depositary,  and  which  has  not 
therefore  given  the  required  security, 
who  knowingly  receives  any  public 
money  on  deposit,  is  liable  for  em- 
bezzlement. Rev.  Stat.,  §  5497.  The 
government  can  thus  always  have  se- 
curity, limited  in  amount  only  by  the 
judgment  of  the  secretary,  for  public 
moneys  deposited  with  any  national 
bank."  Cook  County  Nat.  Bank  v. 
United  States,  107  U.  S.  445,  27  L.  Ed. 
537,    2    S.    Ct.    561. 

Construction  of  bond  for  indemnity 
of  the  United  States. — In  the  construc- 
tion of  a  bond  executed  by  the  presi- 
dent and  directors  of  the  Bank  of 
Somerset  to  the  United  States,  for  the 
performance  of  an  agreement  made 
by  them  with  the  United  States,  for 
the  payment  of  a  debt  due  to  the 
United  States,  arising  from  deposits 
made  in  the  bank,  for  account  of  the 
United  States,  it  was  held  that  the  ob- 
ligors undertook  for  the  faithful  per- 
formance, by  the  president  and  di- 
rectors, of  the  contract  recited_  in  the 
condition  of  the  bond,  on  which  the 
suit  is  instituted;  and  not  for  their 
own  conduct  as  individuals;  and  that 
thej'  were  responsible  for  any  failure 
on   the    part   of  the    bank   to   perform 
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States  depositary  does  not  make  it  a  part  of  the  United  States  treasury, 
or  make  the  United  States  responsible  for  funds  placed  in  it  and  lost, 
as  for  funds  paid  into  the  treasury,*  and  it  is  only  public  moneys  of  the 
United  States  of  which  national  banks  can  be  made  the  depositaries." 


that  engagement.  United  States  v. 
Robertson  (U.  S.),  5  Pet.  641,  8  L.  Ed. 
257. 

"The  statement  of  the  condition  of 
the  bank  of  the  11th  of  May,  1820, 
which  appears  in  the  record,  is  evi- 
dence to  be  submitted  to  the  jury,  who 
are  the  judges,  on  the  whole  testi- 
mony, how  far  the  estate  of  the  bank 
was,  at  that  time,  sufficient  to  pay  the 
debt  due  to  the  United  States;  and  if 
any  part  of  that  estate  has  been 
wasted  or  misapplied  by  the  corpo- 
rate body,  or  their  agents,  or  has  been 
appropriated  unnecessarily  to  any  pur- 
pose other  than  towards  the  debt  ot 
the  United  States,  or  is  otherwise  un- 
accounted for;  the  defendant  is  re- 
sponsible for  such  misapplication  or 
waste,  and  for  any  sum  not 'accounted 
for."  United  States  v.  Robertson  (U. 
S.),  5  Pet.  641,  8  L.  Ed.  257. 

"The  obligors  did  not  undertake  by 
their  bond,  to  call  in  the  debts  due  to 
the  bank.  That  duly  was  to  be  pcr- 
fnrmed  by  the  president  and  directors 
of  the  bank;  for  whose  faithful  per- 
formance of  it,  the  obligors  are  re- 
sponsible." United  States  v  Robert- 
son  (U.  S.),  5  Pet.  641,  8  L.  Ed.  257. 

"The  attachments  at  the  suit  of  the 
United  States  which  had  been  laid  in 
the  hands  of  the  debtors  to  the  Bank 
of  Somerset,  prior  to  the  date  of  the 
bond,  fixed  the  debts  in  the  hands  of 
such  debtors,  as  to  the  sum  remaining 
due,  after  deducting  the  legal  offsets 
against  the  bank,  then  in  the  hands  of 
such  debtors."  United  States  v.  Rob- 
ertson (U.  S.),  5  Pet.  641,  8  L.  Ed.  257. 

The  bank  is  liable  for  the  money  re- 
ceived by  (he  sheriff,  who  was  one  of 
the  obligors,  as  their  collector;  and  the 
defendant  is  liable  therefor,  as  their 
surety;  but  the  bank  is  not  liable  for 
the  money  which  came  to  his  hands, 
as  sheriff,  unless  the  president  and  di- 
rectors were  guilty  of  negligence  in 
using  the  appropriate  means  to  draw 
it  out  of  his  hands  in  reasonable  time. 
United  States  v.  Robertson  (U.  S.),  5 
Pet.  641,  8  L.  Ed.  357. 

"It  was  the  duty  of  the  president  and 
directors,  to  collect  the  debts  due  to 
the  bank.  In  the  performance  of  this 
duly,  it  might  be  necessary  to  pur- 
chase property  pledged  to  the  bank, 
which  was  subject  to  prior  liens,  and 
to  relieve  such  property  from  its  prior 


encumbrances,  in  order  to  avoid  a 
total  loss  of  the  debt.  This  may  +iave 
been  advantageous,  or  may  have  been 
disadvantageous,  to  the  United  States." 
United  States  v.  Robertson  (U.  S.),  5 
Pet.  641,  8  E.  Ed.  257. 

"The  president  and  directors  oF  the 
Bank  of  Somerset  had  no  power  over 
the  judgment  of  the  United  States. 
They  could,  therefore,  proceed  only  in 
the  stale  courts;  and  were  entitled  to 
credit  for  such  necessary  expenses,  as 
■  were  incurred  in  Such  suits  as  it  was 
prudent  to  bring."  United  States  v. 
Robertson  rU.  S.),  5  Pet.  641,  8  L.  Ed. 
257, 

4.  Depositaries  not  part  of  U.  S. 
treasury. — Although  a  bank,  in  which 
a  fund  claimed  by  the  U.  S.  as  the 
proceeds  of  confiscated  property  was 
deposited  by  the  officer  having  the 
custody  thereof,  was  at  the  time  when 
the  deposit  .in  it  was  made,  a  desig- 
nated depositary  of  public  money,  it 
was  not  part  of  the  treasury  of  the 
United  States,  and  ihe  d'.;posit  was  not 
equivalent  to  a  payment  of  the  money 
into  the  treasury,  binding  the  United 
States  to  the  claimants  for  its  retivrn 
in  case  the  court  should  determine,  in 
the  condemnation  suit,  that  it  be- 
longed to  them.  Branch  v.  United 
States,  100  U.  S  673,  25  L.  Ed.  759,  15 
Ct.   CI.   030. 

5.  Depositaries  of  United  States 
funds  alone. — Coudert  v.  United  States, 
175  U.  S.  178,  44  L.  Ed.  122,  20  S.  Ct. 
56;  Branch  v.  United  States,  100  U.  S. 
673.  25  L.  Ed.  759,  15   Cl.  Ch  630. 

The  designated  depositaries  are  in- 
tended as  places  for  the  deposit  of  the 
public  moneys  of  the  United  States; 
that  is  to  say,  moneys  belonging  to 
the  United  States.  No  officer  of  the 
United  States  can  charge  the  govern- 
ment with  liability  for  money;  in  his 
hands  not  public  moneys  by  deposit- 
ing them  to  his  own  credit  in  a  bank 
designated  as  a  depositary.  In  this 
case,  the  money  deposited  belonged 
for  the  time  being  to  the  court,  and 
was  held  as  a  trust  fund  pending  the 
litigation.  The  United  States  claimed 
it,  but  their  claim  was  contested.  So 
long  as  this  contest  remained  unde- 
cided, the  officers  of  the  treasury 
could  not  control  the  fund.  Although 
deposited  with  a  bank  that  was  a 
designated  depositary,  it  was  not  paid 
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Funds  Deposited  by  Postmaster  under  Permissive  Authority. — Na- 
tional banks  not  designated  as  depositaries  can  not  lawfully  receive  public 
moneys  on  deposit,  except  in  the  case  of  postmasters  making  deposits  under 
peculiar  circumstances.®  A  national  bank  that  knowingly  receives  funds 
from  a  postmaster  under  permissive  authority,  and  opens  an  account  with 
him  in  his  official  capacity,  assumes  a  fiduciary  relation  to  the  government 
by  reason  of  the  privilege  conferred,  the  confidence  reposed,  and  the  risk 
of  possible  loss.'^  The  bank,  as  a  lawfully  authorized  bailee  of  such  funds, 
is  presumed  to  know  the  law  regulating  the  care,  custody,  and  disposition 
of  the  same,  and  can  not,  without  incurring  liability,  knowingly  allow  the 
postmaster,  by  private  check,  to  withdraw  such  funds  for  his  personal  use, 
and  can  not  under  any  circumstances  retain  and  apply  such  funds  in 
satisfaction  of  the  personal  indebtedness  of  the  postmaster  on  private  ac- 
count.^ 

Liability  of  Bank  for  Misappropriation  by  Public  Officer  of  Pubjic 
Funds. — A  national  bank  with  which  a  public  officer  has  deposited  pubHc 
funds  is  not  responsible  for  a  misappropriation  of  such  funds  when  checks 
against  it  are  honored  only  when  drawn  by  the  depositor  in  the  proper  man- 
ner and  apparently  for  proper  public  use,  and  perhaps  when  they  are  not 


into  the  treasury.  Branch  v.  United 
States,  100  U.  S.  673,  25  L.  Ed.  759,  15 
Ct.    CI.   630. 

By  the  seizure  of  a  blockade  runner 
during  the  Civil  War  the  title  to  her 
did  not  change  nor  the  title  to  the 
proceeds  of  her  sale,  pendente  lite. 
That  awaited  adjudication,  and  what- 
ever relations  to  such  proceeds  or  re- 
sponsibility for  them  the  United  States 
might  have  assumed  i(  they  had  been 
deposited  with  an  assistant  treasurer, 
they  did  rfot  become  public  money  and 
subject  to  the  statutes  applicable  to 
public  money,  and  authorized  to  be  de- 
posited in  a  public  depositary,  and 
hence  can  not  be  recovered  from  the 
United  States  under  the  Tucker  Act, 
the  bank  having  failed.  Coudert  v. 
United  States,  175  U.  S.  178,  44  L.  Kd. 
133,  20  S.  Ct.  56. 

6.  Receipt  of  public  moneys  by  na- 
tional banks  net  designated  as  deposi- 
tories— Exception  to  rule. — United 
States   V.   National   Bank,   73   Fed.   379. 

"By  positive  law  and  the  specific 
regulations  of  the  postoffice  depart- 
ment (Postal  Laws  &  Regulations,  p. 
72),  all  postmasters  receiving  public 
moneys  in  their  official  capacity  are 
custodians  of  the  funds  collected  by 
them  or  placed  m  their  possession  and 
custody,  and  are  required  to  keep 
them  safely,  without  loaning,  using,  de- 
positing in  banks,  or  exchanging  for 
other  funds  than  as  specially  allowed 
by  law,  until  ordered  by  the  postmas- 


ter general  to  be  transferred  or  paid 
out.  Where  there  is  no  designated  de- 
pository in  the  county  where  a  post- 
office  is  situated,  the  postmaster  may, 
at  his  own  risk,  and  in  his  oftici.Hl  ca- 
pacity, make  deposits  in  a  national 
bank  in  his  town  or  city,  but  he  or  any 
other  person  can  not  demand  or  re- 
ceive, directly  or  indirectly,  interest 
on  such  deposits.''  United  States  v. 
National   Bank,  73  Fed.  379. 

7.  United  States  v.  National  Bank, 
73   Fed.   379. 

"This  implied  authority  of  law  to  re- 
ceive public  moneys  on  deposit  is,  in 
effect,  equivalent  to  an  express  dele- 
gation of  authority  to  receive,  and  con- 
stitutes such  national  bank  a  bailee 
of  the  government,  and  it  assumes  the 
obligation  of  safely  keeping  the  pub- 
lic moneys  thus  deposited  and  ac- 
cepted; and  any  undue  negligence  or 
nonobservance  of  law  on  its  part  has 
the  legal  effect  of  fraud  and  breach 
of  the  trust  and  confidence  expected 
and  reposed  under  the  sanction  of 
positive  lafr.  Such  funds  are  to  be 
held  and  safely  kept  for  the  purposes 
intended,  and  can  only  lawfully  be 
withdrawn  b3'  a  postmaster  under  or- 
ders of  the  postoffice  department  to 
meet  the  legitimate  requirements  of 
the  public  service."  United  States  v. 
.NTational   Bank,   73   Fed.  379. 

8.  United  States  v.  National  Bank, 
73    Fed.    379. 
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known  by  the  bank  to  be  for  an  improper  use;  but  when  knowingly,  and 
for  its  own  advantage,  it  permits  and  participates  in  a  diversion  of  the  funds 
to  the  discharge  of  the  liabihties  of  an  insolvent  or  embarrassed  debtor  to 
itself,  it  ought  in  good  conscience  to  make  restitution. ^ 

Effect  of  Deposit  of  State  Funds  Where  a  Bank  Gives  Security  and 
Agrees  to  Pay  Interest  on  Daily  Balances. -^Where  a  state  treasurer 
places  state  funds  in  a  national  bank  subject  to  check,  the  bank  giving  se- 
curity therefor,  and  agreeing  to  pay  interest  on  daily  balances,  the  transac- 
tion is  a  deposit,  and  not  a  loan  to  the  bank.i" 

Liability  of  Insolvent  National  Bank  for  Public  Moneys  Deposited. 
— The  fact  that  certificates  of  deposit  issued  by  a  national  bank  to  a  state 
treasurer  in  his  official  capacity  for  money  of  the  state  deposited  were  sur- 
rendered by  his  successor  in  office,  who  had  the  amount  credited  to  his  gen- 
eral account  as  treasurer,  can  not  affect  the  liability  of  the  bank  to  the  state 
for  the  money  actually  deposited,  and  which  was  never  repaid,  nor  does 
it  justify  the  receiver  of  the  bank  in  contesting  the  claim  o.f  the  state  or  its 
treasurer  therefor,  where  there  is  no  defense  to  such  claim  on  its  merits. "^^ 

§  268.  Collections.— See  ante,  "Collections,"  §§  156-175  (S). 

§  269.  Loans  and  Discounts—!  269  (1)  Power  of  Bank  in  Gen- 
eral.— The  power  to  discount  promissory  notes  and  other  evidences  of  debt 
is,  by  statute,  given  to  national  banks. ^^  The  provisions  of  the  National 
Banking  Act  authorizing  national  banks  to  discount  negotiable  paper  intend 

9.    Liability   of   bank   for   misappro-  firm,   the    treasurer     from     that     time 

priation   of   funds   deposited   bj'   public  nominally  making  the  private  firm  his 

officer. — McNulta     v.      West      Chicago  depositary,  and  the  firm  depositing  the 

Park  Comm'rs,  40  C.  C.  A.  155,  99  Fed.  park   funds    in    its    n^vn    bank   account, 

SOO.  as    was    known    by    the    bank    officers. 

A  private  banking  firm  transacted  Both  the  bank  and  the  firm  suspended 
practically  its  entire  business  ilirough  through  msolvency.  Held,  that  the 
a  national  bank.  It  cleared  through  bank  was  a  party  to  the  misapprnoria- 
such  bank,  and  kept  an  account  therein,  tion  of  the  park  funds  by  the  treas- 
in  which  it  deposited  all  checks  and  urer,  and  was  liable  for  the  amount 
cash  items  received,  and  against  which  so  misappropriated,  and  of  which  it 
checks  drawn  upon  it  and  coming  received  to  some  extent  the  benefit, 
throueh  the  clearing  house  were  McNulta  v.  West  Chicago  Park 
charged  At  a -time  when  the  firm  was  Comm'rs,  40  C.  C.  A.  155.  99  Fed.  900. 
largely  indebted  to  the  bank,  and  10.  Deposit  of  state  funds  where 
known  by  the  bank  officers  to  be  in-  bank  giving  security  and  paying  in- 
solvent, one  of  the  partners  was  ap-  terest  on  daily  balances. — State  v. 
pointed  treasurer  of  a  city  park  board.  First  Nat.  Bank,  88  Fed.  947. 
the  president  of  the  bank  becoming  11.  Liability  of  insolvent  national 
surety  on  his  bond.  A  portion  of  the  bank  to  state  for  funds  deposited  by 
park  funds  was  at  once  used  in  paying  treasurer. — McDomld  v.  Nebraska,  41 
a  large  overdraft  of  the  firm  in  its  C.  C.  A.  378,  101  Fed.  171. 
bank  account,  the  remainder  be'np  for  12.  Loans  and  discounts. — Act  June 
a  time  carried  in  a  separate  account  3,  1864;  Rev.  St.,  §  5136;  Morris  v. 
in  the  bank  to  the  credit  of  the  treas-  Third  Nat.  Bank,  73  C.  C.  A.  211,  142 
urer,  but  from  which  he  from  time  Fed.  25;  First  Nat.  Bank  v.  Sherburne, 
to  time  checked  amounts  in  payment  14  111.  App.  566;  Smith  v.  Exchange 
of  further  overdrafts  of  the  firm.  Sub-  Bank,  26  O.  St.  141. 
sequently  the  entire  account  was  As  to  banks  generally,  see  ante, 
transferred  and  inerged  in  that  of  the  "Loans    and    Discounts,"    §§    176-187. 
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such  discounts  as  are  contemplated  by  the  commercial  law  and  the  customs 
and  usages  of  banks  in  general.^^ 

Of  National  Bank  of  Another  State. — A  national  bank  has  no  au- 
thority to  discount  a  note  containing  a  provision  for  attorney's  fees.^*  A 
state  statute  prohibiting  all  corporations  not  authorized  by  the  laws  of  this 
state  from  keeping  an  office  of  discount  or  deposit  in  the  state,  includes  na- 
tional banks  organized  and  doing  business  in  another  state;  and  therefore,  if 
such  bank  discounts  a  note  at  an  office  kept  within  this  state  without  first 
complying  with  its  laws,  it  can  not  maintain  an  action  thereon.^^ 

What  Constitutes  Discount. — A  note  taken  in  the  usual  course  of 
business  may  be  deemed  to  have  been  discounted,  although  the  transaction 
may  be  termed  a  purchase.^^ 

Purchase  before  Maturity. — Where  a  national  bank  purchases  a  ne- 
gotiable note  from  the  payee  upon  his  indorsement  before  maturity,  it  is  a 
purchase  by  discount,  and  not  by  barter  and  sale,  and  within  the  powers  of 
the  bank.i'^ 

Purchase  of  Evidence  of  Debt. — The  power  given  to  discount  promis- 
sory notes  and  other  evidences  of  debt  is  sufficiently  comprehensive  to  in- 
clude the  purchase  of  notes  at  less  than  their  face  value,i^  but  the  contrary 
has  been  held.^^     A  national  bank  can  purchase  municipal  bonds  issued  by 


13.    Customs  and  usages  of  banking. 

— First  Nat.  Bank  v.  Sherburne,  14 
111.  App.  566;  Nicholson  v.  National 
Bank,  93  Ky.  251,  13  Ky.  L.  Rep.  478, 
17  S.  W.  637,  16  L.  R.  A.  223;  Prescott 
Nat.  Bank  v.  Butler,  157  Mass.  548,  32 
N.  E.  909;  Merchants'  Nat.  Bank  v. 
Sevier,  37  Alb.  Law  J.   (N.  J.)   447. 

The  words  "by  discounting:  and  ne- 
gotiating- promissory  notes,  drafts, 
bills  of  exchange,"  etc.,  contained  in 
the  eighth  section  of  The  National 
Currency  Act  of  1864,  are  not  to  be 
read  as  limiting  the  mode  of  exercis- 
ing the  "incidental  powers"  necessary 
to  carrying  _on  the  business  of  bank- 
ing, but  as  descriptive  of  the  kind  of 
"banking"  which  is  authorized;  and 
the  true  reading  of  the  provision  is 
that  the  company  may  carry  on  bank- 
ing "by  discounting  and  negotiating 
promissory  notes,  drafts,  bills  of  ex- 
change," etc.,  and  may  exercise  "all 
such  incidental  powers  as  shall  be 
necessary"  for  that  purpose.  Cleve- 
land V.  Shoeman,  40  O.  St.  176;  Shinkle 
V.  First  Nat.  Bank,  22  O.  St.  516. 

Under  act  regulating  currency. — The 
words,  "by  discounting  and  negotiat- 
ing promissory  notes,  drafts,  bills  of 
exchange,"  etc.,  contained  in  Act 
Con^.  jime  ?,  1864,  relating  to  national 
currency  (§  8),  do  not  limit  the  mode 
of  exercising  the  "incidental  powers" 
necessary  to  carry  on  the  business  of 


banking,  so  that  under  that  section  a 
national  bank  may  carry  on  banking 
"by  discounting  and  negotiating 
promissory  notes,  drafts,  bills  of  ex- 
change," etc.,  and  may  exercise  "all 
such  incidental  powers  as  shall  be 
necessary"  for  that  purpose.  Shinkle 
V.   First  Nat.   Bank,  32  O.  St.  516. 

14.  Merchants'  Nat.  Bank  v.  Sevier, 
27  Alb.   Law  J.   (N.  J.)   447. 

15.  National  Bank  v.  Ph<Enix  Ware- 
housing Co.  (N.  Y.),  6  Hun  71. 

16.  First  Nat.  Bank  v.  Sherburne, 
14   111.   App.   566. 

17.  Purchase  before  maturity. — The 
transaction  is,  therefore,  within  the 
powers  of  such  bank,  and  is  not  sub- 
ject to  the  plea  of  the  maker  that  the 
purchase  v/as  ultra  vires,  and  the  note 
still  subject  to  the  defenses  which 
were  available  against  the  payee. 
Nicholson  v.  National  Bank,  93  Ky. 
251,  13  Ky.  L.  Rep.  478,  17  S.  W.  627, 
16   L.   R.   A.    223. 

18.  Purchase  at  less  than  face  value. 
—Morris  v.  Third  Nat.  Bank,  73  C.  C. 
A.  311,  142   Fed.  25. 

19.  Three  days  before  the  maturity 
of  a  note  for  $260,  bearing  no  interest, 
a  national  bank  obtained  title  to  it  by 
giving  therefor  $259.  The  bank's  rate 
of  discount  was  8  per  cent,  but  the 
cashier  testified  that  he  did  not  cal- 
culate  interest    on   the   note,   but   gave 
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a  board  of  education.^o 

§  269  (2)  What  Constitutes  Discount. — A  national  bank  is  deemed 
to  discount  a  note  when  it  takes  it  in  the  usual  course  of  business,*^  although 
the  transaction  is  termed  a  sale.^^  Interest  in  advance  need  not  be  de- 
ducted.2^  The  proceeds  of  the  note  need  not  be  paid  but  may  be  deposited 
to  the  credit  of  the  customer.^* 

§  269   (3)   Power  with  Regard  to  Security  Taken.— Under  Act  of 

1864,  a  national  bank  may  loan  money  on  the  security  of  corporate  stock,^^ 


a  lump  sum  therefor  to  the  holder. 
Held,  that  the  bank  acquired  the  note 
by  purchase,  and  not  by  discount,  and, 
being  a  national  bank,  its  act  was 
ultra  vires,  and  it  acquired  no  title. 
Ridgway  v.  National  Bank,  13  Ky.  L,. 
Rep.   216. 

20.  Purchase  of  municipal  bonds.— 
Under  The  National  Banking  Act 
(Rev.  St.  U.  S.,  §  5136  [U.  S.  Comp. 
St.  1901,  p.  3455]"),  giving  national 
banks  all  such  incidental  powers  as 
shall  be  necessary  to  carry  on  the 
business  of  banking  by  "discounting 
and  negotiating"  promissory  notes, 
drafts,  bills  of  exchange,  and  other 
evidences  of  debt,  a  national  bank  has 
power  to  purchase  bonds  issued  by 
the  board  of  education  of  a  city.  New- 
port Nat.  Bank  v.  Board,  114  Ky.  87, 
24  Ky.  L.  Rep.  876,  70  S.  W.  186. 

21.  What  constitutes  discount. — 
First  Nat.  Bank  v.  Sherburne,  14  111. 
App.  566. 

Purchase  of  indorsed  note. — ynder 
Rev.  St.  U.  S.,  §  5136,  authorizing  a  na- 
tional bank  to  exercise  necessary  pow- 
ers to  carry  on  the  business  of  bank- 
ing by  discounting  and  negotiating 
promissory  notes,  etc.,  the  purchase  of 
a  note  from  the  payee,  with  the  lat- 
ter's  indorsement,  is  a  purchase  by 
discounting  in  the  usual  course  of  busi- 
ness, such  as  is  authorized  by  the  stat- 
ute, and  is  not  a  purchase  by  barter 
and  sale,  as  would  be  the  case  if  the 
note  was  taken  without  indorsement, 
or  by  indorsement  without  recourse. 
Nicholson  v.  National  Bank,  92  Ky. 
251,  13  Ky.  L.  Rep.  478,  17  S.  W.  627, 
16   L.    R.   A.    223. 

Deducting  agent's  commission. — 
Evidence  that  a  note  acquired  by  a 
national  bank  was  in  the  hands  of  the 
indorser's  agent,  v/ho  consulted  the  in- 
dorser  about  the  rate  of  interest  be- 
fore giving'  It  to  the  bank,  and  that 
the  money  paid  by  the  bank  was  paid 
lo  the  indorser  less  the  agent's  com- 
mission, warrants,  if  it  does  not  re- 
quire, a  finding  that  the  bank  dis- 
counted  the    note    for     the     indorser. 


within  the  meaning  of  Rev.  St.  U.  S. 
1864,  c.  106,  §  8,  authorizing  national 
banks  to  "discount  and  negotiate 
notes."  Prescott  Nat.  Bank  v.  Butler, 
157  Mass.  548,  32  N.  E    909. 

22.  A  note  taken  in  the  usual  course 
of  business  may  be  deemed  to  have 
been  "discounted,"  although  the  term 
"purchased"  might  be  applied  to  the 
transaction.  First  Nat.  Bank  v.  Sher- 
burne, 14  111.  App.  566. 

23.  Ellerbe  v.  National  Exch.  Bank, 
109   Mo.  445,   19   S.  W.  241. 

24.  Proceeds  deposited  to  credit. — 
Where  the  cashier  of  o  national  bank, 
who  was  also  a  director  of  an  insur- 
ance company,  received  several  notes, 
aggregating  $25,000,  from  subscribers 
to  the  stock  of  the  insurance  company, 
entered  them  on  the  books  of  the 
company  as  discounted  paper,  and 
passed  them  at  their  face  value  to  the 
credit  of  the  insurance  company,  the 
fact  that  the  interest  was  not  de- 
ducted in  advance,  nor  the  money  de- 
livered, but  entered  as  a  cash  credit, 
does  not  support  a  contention  that  the 
notes  were  neither  discounted  nor 
negotiated.  Ellerbe  v.  National  Exch. 
Bank,  109  Mo.  445,  19  S.  W.  241. 

25.  Corporate  stock  as  security. — 
Hayward  v.  Eliot  Nat.  Bank,  96  U.  S. 
611,  24  L.  Ed.  855;  Canfield  v.  State 
Nat.  Bank,  Fed.  Cas.  No.  2,382;  Ger- 
mania  Nat.  Bank  v.  Case,  99  U.  S.  628, 
25  L.  Ed.  448;  California  Nat.  Bank  v. 
Kennedy,  167  U.  S.  362,  42  L.  Ed.  198, 
17  S.  Ct.  831;  Baldwin  v.  Canfield,  26 
Minn.   43,   1   N.   W.   261. 

A  national  bank  has  power  under 
Act  June  3,  1864,  §  8  (13  Stat.  101),  to 
loan  money  on  the  note  or  other  per- 
sonal obligation  of  the  borrower 
secured  by  the  hypothecation  of  cor- 
porate stock  as  collateral  security. 
Shoemaker  v.  National  Mechanics' 
Bank,  Fed.  Cas.  No.  12,801,  2  Abb.  U. 
S.   416,   1   Hughes   101. 

Conceding  that  a  national  bank  can 
not  acquire  title  in  the  stock  of  a  cor- 
poration which  is  pledged  to  it,  the 
pledgor   can   not    recover     the     stock 


2038 


BANKS  AND  BANKING. 


§  269  (3) 


note,^  bond,^''  land  certificate,^®  note  or  mortgage  of  third  person,^*  and, 
it  has  been  held,  on  tangible  personal  property.^"  While  the  Act  of  1864 
forbids  national  banks  to  make  loans  on  the  security  of  shares  of  their  own 
capital  stock,  does  not  invalidate  such  a  loan,  since  only  the  government 
can  take  advantage  of  the  breach  of  the  law.^^ 


without  satisfying  the  bank  for  its  ad- 
vances. Fulton  V.  National  Bank,  26 
Tex.   Civ.   App.  115,   63   S.  W.   84. 

As  incidental  to  the  power  of  loan- 
ing money  on  personal  security,  a  na- 
tional bank,  in  the  usual  course  of 
business,  may  accept  stock  of  another 
corporation  as  collateral;  and  by  the 
enforcement  of  its  rights  become 
owner  thereof,  and  liable  as  a  stock- 
holder. Fulton  V.  National  Bank,  26 
Tex.  Civ.  App.  115,  62  S.  W.  84. 

Stock  of  other  national  bank. — It  is 
an  ordinary  mode  of  loaning,  and  there 
is  nothing  in  the  letter  or  spirit  of 
The  National  Banking  Act  which  pro- 
hibits it.  Germania  Nat.  Bank  v. 
Case,  99  U.  S.  628,  25  L.  Ed.  448. 

26.  Promissory  note. — A  national 
bank  has- power  to  loan  money  on  the 
personal  note  of  the  borrower,  secured 
by  the  pledge  of  a  warehouse  receipt. 
Cleveland  v.  Shoeman,  40  O.  St.  176. 
As  to  note  of  officer,  see  post,  "Loan 
to  Officers,"  §  269   (5). 

87.  Bond. — A  national  bank  has 
power  to  enter  into  a  contract  whereby 
bonds  are  deposited  with  it  as  collateral 
security  for  call  loans..  Third  Nat. 
Bank  v.  Boyd,  44  Md.  47,  22  Am. 
Rep.  35. 

In  Thompson  v.  St.  Nicholas  Nat. 
Bank,  146  U.  S.  240,  36  L.  Ed.  956,  13 
S.  Ct.  66,  the  bond  was  a  railroad 
bond. 

'28.  Land  certificate. — "The  proposi- 
tion that  as  appellee  is  a  national 
bank,  created  by  and  organized  under 
the  laws  of  the  United  States,  it  could 
not  acquire  a  lien  upon  the  land  cer- 
tificates in  controversy,  because  such 
certificates  are  considered  by  the  fed- 
eral courts  as  real  and  not  personal 
property,  and  that  such  banks  are  pro- 
hibited from  taking  real  estate  securi- 
ties for  loans,  is  not  tenable.  In  the 
iirst  place,  land  certificates  issued  un- 
der and  by  virtue  of  the  laws  of  this 
state  are  by  our  supreme  court  held  to 
be  personal  property,  and  this  con- 
struction of  our  own  laws  by  our  own 
courts  fixes  the  status  of  this  property. 
In  the  second  place,  the  question  is 
one  that  can  not  be  raised  by  an  in- 
dividual, as  it  has  been  held  by  the  su- 
preme court  of  the  United  States  that 
this    is    a    matter    solely    between    the 


bank  and  the  government,  and  that  if 
these  banks  should  make  loans  upon 
lands,  notwithstanding  the  prohibition 
in  the  federal  statutes,  that  such  con- 
tracts are  good  as  between  individuals, 
though  the  government  may  institute 
legal  proceedings  against  the  bank,  on 
account  of  the  violation  of  the  law,  to 
forfeit  its  charter  or  franchise."  Stone 
V.  Brown,  54  Tex.  330. 

29.  Note  or  mortgage  of  third  per- 
son.— Under  National  Banking  Law 
1864,  §  8,  authorizing  national  banks 
toi  carry  on  "banking  by  discounting 
and  negotiating  promissory  notes, 
bills,"  etc.,  and  to  exercise  "all  sui:h 
incidental  powers  as  shall  be  neces- 
sary for  that  purpose,"  such  bank  has 
authority  to  take  notes  and  mortgages 
in  the  name  of  a  third  person  for  the 
purpose  of  securing  its  claims.  Shinkle 
V.  First  Nat.  Bank,  22  O.  St.  516. 

30.  Tangible  personal  property. — 
The  words  "loans  on  personal  secu- 
rity" (Act  June  3,  1864,  §  8)  are  used 
in  contradistinction  to  "real  estate 
security,"  and  a  n_ational  bank  may 
take  a  pledge  of  chattels  as  security 
for  money  lent.  Pittsburg  Locomo- 
tive, etc..  Works  v.  State  Nat.  Bank, 
Fed.   Cas.  No.  11,198. 

But  the  contrary  is  held  in  Mont- 
gomery Nat.  Bank  v.  McCleaster 
(Com.  PI.),  3  Pa.  Dist.  R.  546. 

Attaching  creditor  can  not  object. 
— Where  a  bill  of  lading  is  issued  to  a 
national  bank  as  security  for  money 
advanced  on  a  draft  for  the  price  of 
the  goods,  a  creditor  of  the  shipper, 
who  subsequently  attached  the  goods, 
can  not  object  that  the  bank  had  no 
authority  to  take  goods  as  security  for 
a  loan.  Ayres,  etc.,  Co.  v.  Dorsey 
Produce  Co.,  101  Iowa  141,  70  N.  W. 
Ill,  63  Am.  St.  Rep.  376. 

31.  Loan  on  bank's  own  stock. — 
Walden  Nat.  Bank  v.  Birch,  130  N.  Y. 
221,  29  N.  E.  127,  14  L.  R.  A.  211,  af- 
firming 55  Hun  606,  7  N.  Y.  S.  934,  28 
N.  Y.  St.  Rep.  98,  following  Union  Nat. 
Bank  v.  Matthews,  98  U.  S.  621,  35  L. 
Ed.  188. 

The  case  of  Union  Nat.  Bank  v. 
Matthews,  98  U.  S.  621,  25  L.  Ed.  188, 
undoubtedly  overruled  First  Nat. 
Bank  v.  Lanier  (U.  S.),  11  Wall.  369, 
20   L.    Ed.    172;    Smith   v.    First     Nat. 
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To  Secure  Existing  Debt. — A  national  bank  can  take  an  assignment  of 
•the  money  due  and  to  become  due  from  a  city  on  a  contract  for  paving  a 
street,  from  the  contractors,  to  secure  an  existing,  bona  fide  indebtedness 
by  the  contractor  to  the  bank.^^ 

Personal  Property. — A  national  bank  may  take  a  chattel  mortgage  to 
secure  a  previously  contracted  debt,  and  may  enforce  the  same.^^ 

Real  Estate. — See  elsewhere.^* 

Incumbered  Property. — A  national  bank  may  for  the  purpose  of  col- 
lecting a  debt  due  to  it  from  a  creditor  otherwise  unable  to  pay  the  debt, 
take  in  payment  property  encumbered  by  other  liens,  such  liens  being  still 
operative  upon  the  property  so  taken.^^ 

§  269  (4)  Failure  to  Exact  Security. — The  omission  of  the  officer 
of  a  national  bank  to  exact  security  for  moneys  lent  can  not  be  made  a 
ground  of  defense  to  an  action  brought  by  the  bank  to  recover  such  loan.^^ 

§  269  (5)  Loan  to  OflBcers. — The  president  or  other  officer  of  a  na- 
tional bank  may  borrow  money  of  the  bank,  giving  his  note  therefor.^'^  A 
national  bank  may  lend  money,  in  good  faith,  without  any  fraudulent  in- 
tent, to  its  directors  as  well  as  to  others,  provided  the  amount  so  loaned  does 
not  exceed  the  limitation  of  one-tenth  of  the  capital  stock  actually  paid  in.^^ 
Therefore  one  national  bank  which  loans  inoney  to  another,  knowing  that 
the  latter  intends  to  loan  the  same  to  its  directors,  may  recover  the  same 
from  the  borrowing  bank,  if  it  had  no  knowledge  of  any  fraudulent  intent 
in  making  the  loans  to  the  directors,  even  though  the  directors  failed  to 
repay  the  same.^^ 

§  269  (6)  Loans  Made  in  Excess  of  Prescribed  Limit— §  269 
(6a)   In  General. — It  is  provided  by  Revised  Statutes  that  the  total  lia- 

Bank,   115   Ga.   608,   41   S.    E.   983;   Lee  violation    of    this    provision    had    been 

V.  Citizens'  Bank,  5  O.  Dec.  31.  executed,    the    parties,    being     in      pari 

A  national  bank  loaned  money  upon  delicto,   would  not  be  relieved  by  the 

shares    of   its    own   stock   as    collateral  court.       Chapin     v.     Merchants'     Nat. 

security,  and,  upon  default  in  payment,  Bank,   47   Hun   637,   14   N.   Y.   St.   Rep. 

sold   the    stock,    and    applied   the   pro-  273. 

ceeds  as  a  credit.    'Held,  in  an  action  32.     First    Nat.    Bank   v.    Ottawa,    43 

by  the  debtor  to  recover  the  proceeds  Kan.    294,    23    Pac.   485. 

as   having  been   unlawfully   converted,  33.     Personal    property. — Gaar,    etc., 

that,  if  the  illegality  of  loans  on  such  Co.    v.    First   Nat.    Bank,    30    111.    App. 

security,   under  Rev.   St.  U.   S.,   §   5201,  661;    Spafiford   v.    First    Nat.    Bank,    37 

can  be  urged  at  all,  except  by  the  gov-  Towa  181,   18  Am.   Rep.  6. 

ernment,  it  can  only  be  done  while  the  34.      See     ante,     "Real      Property," 

contract    is    still   unexecuted   after   the  §  259    (la). 

stock  is  sold,  and  the  proceeds  applied  35.    Panhandle  Nat.  Bank  v.  Emery, 

to  the  debt,  the  courts  will  not  inter-  78  Tex.  498,  15  S.  W.  33. 

fere.     First  Nat.  Bank 'z/.   Stewart,  107  36.    Union   Gold   Min.   Co.  v.   Rocky 

U.  S.  676,  37  L.  Ed.  593,  3  S.  Ct.  778.  Mountain    Nat.    Bank,    3    Colo.    348. 

Rev.   St.  U.   S.,   §  5301,  provides  that  37.     Blair   v.    First    Nat.    Bank,    Fed. 

no  association  shall  make  any  loan  or  Cas.   No.  1,485,  3  Flip.   111. 

discount  on  the  security  of  the  shares  38.    National  Bank  v.  National  Bank, 

of   its    own   capital   stock,    nor   be   the  Fed.  Cas.   No.  18,310. 

holder  or  purchaser  of  any  such  shares,  39.    National  Bank  v.  National  Bank, 

etc.      Held,    that   wjipre    a    contract   in  Fed.    Cas.   No.   18,310. 
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bilities  of  any  borrower  from  a  bank  shall  at  no  time  exceed  one-tenth  of 
the  capital  stock  of  the  bank  actually  paid  in.*^  The  object  of  this  statute 
is  to  prevent  national  banks  from  marking  hazardous  loans.*  ^  The  discount 
of  a  draft  drawn  by  one  companj^  on  another  company,  distinct  firms,  but 
composed  of  the  same  members,  is  a  loan  within  this  provision.*^  The  tak- 
ing by  a  national  bank,  at  the  time  of  its  organization  from  a  state  bank,  a 
discounted  note  therefrom  is  not  within  the  provision.**  A  loan,  if  the  ex- 
cess is  by  mistake  or  ignorance  or  known  to  the  bank  only,  is  not  within 
the  provision." 

Renewal  Note  within  Limit. — To  a  suit  brought  by  a  national  bank  on 
a  renewal  note  it  is  no  defense  that  the  original  loan  was  for  a  larger  sum 
than  the  bank  was,  by  its  charter,  authorized  to  make,  the  debt  upon  the  re- 
newal being  reduced  within  the  limited  maximum.*  ^ 

§  269  (6b)  Who  May  Raise  Question. — A  violation  of  the  statute 
prohibiting  a  national  bank  from  loaning  more  than  ten  per  centum  of  its 
capital  to  any  one  person  or  corporation,  can  be  taken  advantage  of  only 
by  the  government  in  a  proceeding  to  forfeit  the  bank's  charter,*^  and  not 


40.  Amount  of  loan. — Act  of  June 
3,    1864,    Rev.    St.,    §    5300. 

41.  Second  Nat.  Bank  v.  Burt,  93  N. 
Y.  233. 

42.  A  bank  cashier  discounted  drafts 
drawn  by  P.  &  Co.  on  W.  &  Co.,  two 
distinct  firms  doing  business  in  dif- 
ferent cities,  but  composed  of  the 
same  members,  the  former  firm  buy- 
ing lumber,  and  shipping  it  to  W.  & 
Co.  for  sale;  the  latter  also  being  con- 
signee of  third  parties  forwarding 
lumber  on  commission.  Held,  that 
such  drafts  were  within  the  meaning 
of  §  39  of  the  National  Currency  Act, 
which  provides  that  bona  iide  bills 
drawn  on  actual  existing  values  shall 
not  be  subject  to  the  prohibition 
against  banks  loaning  money  to  a 
single  person  or  firm  in  excess  of  one- 
tenth  of  their  capital.  Second  Nat. 
Bank  v.  Burt,  93  N.  Y.  233,  affirming, 
36   Hun    672. 

43.  Made  before  change  from  state 
to  national  bank. — A  national  bank,  at 
time  of  its  organization  from  a  state 
bank,  took  therefrom,  among  the  dis- 
counted notes,  one  for  a  larger 
amount  than  the  national  bank  was 
authorized  to  loan  to  a  single  bor- 
rower. Held,  that  such  note  was  not, 
nor  was  any  note  subsequently  given 
in  renewal  thereof,  within  the  meaning 
of  §  29  of  the  National  Currency  Act, 
given  for  money  borrowed  of  the  na- 
tional bank.  Allen  v.  First  Nat.  Bank, 
23  O.  St.  97. 

44.  Mistake  or  ignorance. — The  tact 
that  a  bank,  contrary  to  the  provisions 


of  The  National  Bank  Act  of  1864,  has 
lent  in  excess  of  one-tenth  of  it.-i  capi- 
tal, will  not  avoid  (he  loan  if  the  ex- 
cess was  by  mistake  or  ignoranc",  cr 
known  to  the  bank  only.  The  fact  of 
the  excess  is  a  matter  aside  from  the 
loan,  and  not  entering  into  its  terras. 
O'Hare  v.  Second  Nat.  Bank,  77 
Pa.  96. 

45.  Allen  v.  First  Nat.  Bank,  23  O. 
St.   97. 

46.  Objection  by  government  only. — 
Shoemaker  v.  National  Mechanics' 
Bank,  Fed.  Cas.  No.  12,801,  2  Abb.  U. 
S.  416,  1  Hughes  101;  Stewart  v.  Na- 
tional Union  Bank,  Fed.  Cas.  No.^ 
13,435,  3  Abb.  U.  S.  434;  Cold  Min.  Co. 
V.  National  Bank,  96  U.  S.  640,  24  L. 
Ed.  648;  Wyman  v.  Citizens'  Nat. 
Bank,  39  Fed.  734;  Rirheson  :'.  Na- 
tional Bank,  96  Ark.  594,  132  S.  VV. 
913;  Mills  County  Nat.  Bank  v. 
Perry,  72  Iowa  15,  33  N.  W.  341; 
Maryland  Trust  Co.  v.  Nntional  Me- 
chanics' Bank,  103  Md.  608,  63  Atl.  70; 
Corcoran  v.  Batchelder,  147  Mass.  541, 
]8  N.  E.  430;  Bank  v.  Slemmons,  34 
O.  St.  142,  33  Am.  Rep.  364;  O'Hare  v. 
Second  Nat.  Bank,  77  Pa.  96. 

The  fact  that  a  note  in  favor  of  a 
national  bank  was  not  executed  by 
the  real  debtor,  for  the  purpose  of 
evading  Rev.  St.  U.  S.,  §  5200,  which 
prohibits  national  banks  from  loaning 
to  any  one  person  or  corporation  an 
amount  in  excess  of  one-tenth  of  its 
capital  stock,  does  not  prevent  the 
bank  from  enforcing  the  note  against 
the    maker,    since*  the    federal    courts, 
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by  the  debtor*'^  nor  by  another  creditor  of  his.** 

§  269  (7)  Repayment  of  Loan. — A  national  bank  is  not  bound  to 
receive  its  own  issue  as  a  state  bank,  in  its  own  proper  business,  the  notes 
themselves  not  being  a  legal  tender.*^  National  bank  directors  may,  in  the 
exercise  of  their  discretion,  receive,  before  maturity,  payment  of  debts  ow- 
ing to  the  bank,  although  such  debts  bear  a  high  rate  of  interest,  if  the  money 
is  needed  for  the  legitimate  business  of  the  bank.^" 

Loan  Made  in  Violation  of  Statute. — National  banks  are  allowed  to 
collect  claims  due  them,  even  though  a  statute  or  a  rule  of  law  or  equity  may 
have  been  infringed  in  the  incurring  of  the  debt.  The  punishment  for  such 
infringement  must  come  from  the  federal  authorities,  in  a  proceeding  in- 
stituted for  that  purpose,  and  not  by  a  denial  by  the  courts  of  the  right  of 
collection,  as  a  punishment.^i 

§  270.  Interest  or  Rate  of  Discount,  and  Usury— §  270  (1)  What 
Law  Governs — Application  of  State  Laws. — The  act  of  congress  re- 
lating to  interest  receivable  and  chargeable  by  national  banks,  supersedes  the 
state  laws  on  the  subject  of  usury  so  far  as  they  might  otherwise  be  appli- 
cable to  such  banks. *2     This  act  is  a  valid  exercise  of  the  pov^er  of  con- 


whose  decision  on  the  construction  of 
federal  statutes  is  binding  on  state 
courts,  have  decided  that  a  violation 
of  this  section  by  the  banks  can  not 
be  taken  advantage  of  by  the  debtors, 
but  only  by  the  government.  Port- 
land Nat.  Bank  v.  Scott,  20  Ore.  421, 
26  Pac.  276. 

47.  Debtor  can  not  raise  question. — 
McCartney  v.  Kipp,  171  Pa.  644,  33  Atl. 
233;  Stone  v.  Brown,  54  Tex.  330. 

The  defense  can  not  be  urged,  to 
defeat  securities  given  for  a  loan  made 
by  a  national  bank,  that  the  loan  was 
for  an  amount  in  excess  of  the  restric- 
tion of  the  United  States  statute  upon 
the  amount  of  loans  which  may  be 
made  by  such  banks.  Mills  County 
Nat.  Bank  v.  Perry,  72  Iowa  15,  33 
N.   W.   341. 

W.,  having  expressly  authorized 
mortgaging  of  his  interest  in  a  dredge 
to  secure  money  to  build  it  and  to 
carry  out  a  dredging  contract,  also 
knew  a  national  bank  was  financing 
the  building,  and  the  amount  neces- 
sary exceeded  $60,000.  Held  that  W. 
or  his  assignee  could  not  object  to  a 
chattel  mortgage  executed  to  the 
bank  for  advancements  in  excess  of 
one-tenth  of  its  capital  stock,  in  viola- 
tion of  Rev.  St.  U.  S.,  §  5200  (U.  S. 
Comp.  St.  1901,  p.  3494);  there  being 
no  penalty  imposed  on  a  national 
bank  for  violation  of  such  section, 
unless  it  be  a  forfeiture  of  its  char- 
ter, as  provided  by  §  5239.  The 
Seattle,  95   C.   C.  A.  480,  170  Fed.  284. 


Debtor  not  relieved  from  liability. — 

Where,  in  evidence  of  a  loan  actually 
made  to  a  bank,  the  loaning  bank  ac- 
cepts from  the  borrowing  bank  a  note 
signed  by  the  latter's  cashier  person- 
ally and  indorsed  by  the  borrowing 
bank,  to  avoid  disclosing  on  the  face 
of  the  transaction  an  excessive  loan, 
the  borrowing  bank  is  not  thereby  re- 
lieved from  its  obligation  as  a  debtor. 
First  Nat.  Bank  v.  State  Bank,  15  N. 
Dak.   594,   109   N.  W.  61. 

Contra. — In  an  action  by  a  national 
bank  on  a  promissory  note,  evidence 
that  there  was  an  agreement  to  vio- 
late the  provision  of  Rev.  St.  U.  S., 
§  5200— that  the  liabilities  shall  not  ex- 
ceed one-tenth  of  the  capital  stock  ac- 
tually paid  in — and  that  the  loans  were 
in  excess  of  the  power  of  the  bank  to 
make,  held  to  be  admissible.  Ste- 
phens V.  Monongahela  Nat.  Bank,  88 
Pa.  157,  32  Am.  Rep.  438. 

48.  McCartney  v.  Kipp,  171  Pa.  644, 
33   Atl.  233. 

49.  Thorp  V.  Wegefarth,  56  Pa.  82, 
93  Am.  Dec.  789. 

50.  Keyser  v.  Hitz,  2  Mackey  (13 
D.  C.)   513. 

51.  Merchants'  Nat.  Bank  v.  Wehr- 
mann,   69   O.   St.   160,   68   N.   E.   1004. 

52.  What  law  governs. — Act  of 
Cong.  June  3,  1864;  Rev.  Stats., 
§§  5197,  5198;  32  PI.  &  Pr.  491;  Barnet 
V.  National  Bank,  98  U.  S.  555,  25  L. 
Ed.  212;  Driesbach  v.  National  Bank, 
104  U.  S.  52,  26  L.  Ed.  658;  Florence 
R.,   etc.,   Co.  V.   Chase   Nat.   Bank,   106 
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Ala.  364,  17  So.  730;  National  Bank  v. 
Eyre,  52  Iowa  114,  3  N.  W.  995;  Sow- 
ders  V.  Citizens'  Nat.  Bank,  12  Ky.  L- 
Rep.  356;  First  Nat.  Bank  v.  Childs, 
183  Mass.  248,  43  Am.  Rep.  509;  Cen- 
tral Nat.  Bank  v.  Pratt,  115  Mass.  539, 
15  Am.  Rep.  138;  Davis  v.  Randall,  ns 
Mass.  547,  15  Am.  Rep.  146.  Judg- 
ment, Bullmaster  v.  St.  Joseph,  70  Mo. 
App.  60,  affirmed.  Central  Nat.  Bank 
V.  Haseltine,  155  Mo.  58,  55  S.  W.  1015, 
85  Am.  St.  Rep.  531,  affirmed,  Hasel- 
tine V.  Central  Nat.  Bank,  183  U.  S. 
133,  46  L.  Ed.  118,  33  S.  Ct.  50;  Citi- 
zens' Nat.  Bank  v.  Donnell,  173  Mo. 
384,  72  S.  W.  935,  affirmed  in  195  U. 
S.  369,  49  L.  Ed.  238,  25  S.  Ct.  49; 
Barker  v.  Rochester  Nat.  Bank,  59  N. 
H.  310;  Importers',  etc.,  Nat.  Bank  v. 
Littell,  46  N.  J.  L.  506;  Johnson  v. 
National  Bank,  74  N.  Y.  339,  30  Am. 
Rep.  302;  Higley  v.  First  Nat.  Bank, 
26  Q.  St.  75,  30  Am.  Rep.  759;  First 
Nat.  Bank  v.  Garlinghouse,  33  O.  St. 
492,  10  Am.  Rep.  751;  Huntington  v. 
Xrejci,  3  O.  Dec.  532;  La  Dow  v.  First 
Nat.  Bank,  51  O.  St.  234,  37  N.  E.  11, 
affirming  5  O.  C.  C.  147,  3  O.  C.  D. 
75;  Vilas  Nat.  Bank  v.  Chambers,  1 
Wkly.  L.  Bull.  85,  7  O.  Dec.  33;  Guthrie 
V.  Reid,  107  Pa.  251;  First  Nat.  Bank 
V.  McCarthy,  18  S.  Dak.  218,  100  N. 
W.  14;  Hambright  v.  Cleveland  Nat. 
Bank,  71  Tenn.  (3  Lea)  40,  31  Am. 
Rep.  629;  Barrett  v.  National  Bank, 
85  Tenn.  436,  3  S.  W.  117;  First  Nat. 
Bank  v.  Hunter,  109  Tenn.  91,  70  S. 
W.  371;  National  Exch.  Bank  v.  Boy- 
len,  26  W.  Va.  554,  53  Am.  Rep.  113; 
Charleston  Nat.  Bank  v.  Bradford,  51 
W.  Va.  255,  41  S.  E.  153. 

As  to  banks  generally,  see  ante,  "In- 
terest or  Rate  of  Discount,  and  Usury," 
§  181. 

While  national  banks  are  not  al- 
lowed to  charge  greater  interest  than 
may  be  charged  under  state  laws  by 
others,  yet,  if  they  do  so.  they  are  not 
amenable  to  penalties  denounced  by 
state  laws,  but  to  those  denounced  by 
congress.  Silva  v.  First  Nat.  Bank, 
10  Ky.  L.  Rep.  365. 

As  to  waiver  of  homestead. — Rev. 
St.  U.  S.,  §  5198,  provides  that  a  bank 
knowingly  charging  usury  shall  for- 
feit the  entire  interest,  and,  in  case 
usury  be  paid,  shall  be  liable  for  twice 
its  amount.  The  law  of  Georsia  made 
a  waiver  of  homestead  void,  if  part  of 
a  usurious  contract.  A  surety  signed 
a  note,  payable  to  a  national  bank, 
containing  a  waiver  of  homestead  not 
knowing  of  the  usury.  Held,  that  the 
penalty  imposed  on  national  banks  by 
the  United  States  statute  was  ex- 
clusive, and  hence,  a  waiver  of  home- 


stead not  being  void  because  of  usury, 
the  surety's  risk  was  not  increased, 
and  he  was  not  discharged.  First 
Nat.  Bank  v.  McEntire,  112  Ga.  233, 
37   S.   E.  381. 

Law  making  usury  misdemeanor. — 
Code  1886,  §  4140,  making  it  a  misde- 
meanor for  any  banker  to  discount 
commercial  paper  at  a  higher  rate  than 
8  per  cent  per  annum,  does  not  apply 
to  national  banks.  Slaughter  v.  First 
Nat.  Bank,  109  Ala.  157,  19  So.  430. 

Law  imposing  higher  penalty.— 
Under  Act  Cong.  June  3,  1864,  pre- 
scribing the  penalty  for  usury  by  na- 
tional banks,  a  state  law  imposing  a 
higher  penalty  is  invalid.  Farmers', 
etc.,  Nat.  Bank  v.  Dearing,  91  U.  S. 
29,  23   L.  Ed.   196. 

A  state  law  imposing  a  penalty  on 
banks  exacting  usurious  discounts  does 
not  apply  to  national  banks-,  the  pen- 
alty imposed  on  such  banks  by  fed- 
eral laws  in  regard  to  usurious  dis- 
counts being  exclusive.  Florence  R., 
etc.,  Co.  V.  Chase  Nat.  Bank,  106  Ala. 
364,   17  So.  720. 

Act  of  Ohio  March  19,  1850,  restrain- 
ing banks  from  taking  usury,  has  no 
application  to  national  banks.  First 
Nat.  Bank  v.  Garlinghouse.  22  O.  St. 
492,   10  Am,   Rep.  751. 

Law  avoiding  loan. — The  statutes  of 
a  state  avoiding  contracts  for  usury 
can  not  be  applied  to  contracts  of  na- 
tional banking  associations.  Section 
30  of  the  Act  of  June  3,  1864,  imposes 
a  specific  penalty  for  usury  in  the  con- 
tracts of  national  banks;  and,  in  the 
absence  of  anything  in  the  act  indicat- 
ing that  this  penalty  should  be  re- 
garded as  additional  to  such  penalties 
as  might  be  imposed  by  the  states, 
this  provision  must  be  regarded  as  ex- 
clusive. First  Nat.  Bank  v.  Lamb  (N. 
Y.),  57  Barb.  429,  reversed  in  50  N.  Y. 
05.   10   Am.    Rep.   438. 

Whether  fixed  by  state  or  not. — The 
clause  of  the  National  Banking  Act, 
providing  that  the  taking  by  a  na- 
tional bank  of  a  greater  rate  than  al- 
lowed shall  be  a  forfeiture  of  all  in- 
terest, applies  as  well  to  a  case  where 
the  state  has  a  fixed  rate  as  to  one 
where  there  is  no  rate  fixed  by  the 
state,  congress  having  full  power  to 
so  legislate.  First  Nat.  Bank  v.  Garl- 
inghouse, 22  O.  St.  492,  10  Am.  Rep. 
751. 

As  to  private  contracts  of  bank. — 
An  action  can  not  be  maintained 
against  a  national  bank,  located  in  this 
state,  to  recover  back  twice  the 
amount  of  interest  paid  upon  a 
usurious  contract,  where  such  contract 
related   exclusively   to   the   private   af- 


§  270  (2) 


NATIONAL  BANKS. 


2043 


gress,^*  and  is  to  be  liberally  construed.^*  A  national  bank  is  not  subject 
to  the  laws  of  the  state  upon  the  subject  of  usury,  except  so  far  as  congress 
may  see  proper  to  permit.^^  The  rates  of  interest  prescribed  by  states  for 
their  institutions  or  the  public  generally  are  binding  on  national  banks  lo- 
cated in  such  states  only  so  far  as  they  are  made  so  by  act  of  congress. s® 

§  270  (2)  When  Liability  to  Penalty  for  Taking  Usury  Incurred. 
— Bank  Distinguished  from  Natural  Persons. — Under  the  provision  of 
Revised  Statutes  that  a  national  bank  can  not  charge  more  than  seven  per 
centum  per  annum,  prescribing  a  penalty  for  so  doing,  the  bank  is  liable  to 
the  penalty  although  it  is  legal  for  natural  persons  to  charge  such  late 
of  interest.^'' 


fairs  of  the  bank,  and  where,  in  mak- 
ing it,  the  bank  was  in  no  sense  act- 
ing as  the  agent  of  the  general  gov- 
ernment. The  act  of  congress  (Acts 
1864,  c.  106,  §  30),  regulating  the  rate 
of  interest  and  prescribing  penalties 
for  usury,  has  no  application  to  the 
private  contracts  of  national  banks 
made  in  this  state.  Hintermister  v. 
First   Nat.   Bank,  3   Hun   345. 

Law  forbidding  corporation  to  plead 
usury. — Although  a  corporation  un- 
der the  New  York  law  is  not  allowed 
to  set  up  the  defense  of  usury,  a  na- 
tional bank  which  makes  a  loan  to  a 
corporation,  at  a  rate  exceeding  7  per 
cent,  is  liable  for  the  forfeiture  im- 
posed under  Act  June  3,  1864,  §  30, 
providing  that  when  no  rate  of  in- 
terest is  fixed  by  the  state  law  such 
bank  shall  not  charge  a  rate  exceed- 
ing 7  per  cent.  In  re  V.''ild,  Fed.  Cas. 
No.  17,645,  11   Blatchf.  243. 

As  to  remedy. — In  Wiley  v.  Star- 
buck,  44  Ind.  298,  it  was  held  The  Na- 
tional Bank  Act  controlled  as  to  the 
remedy. 

State  law  making  taking  usury  mis- 
demeanor.— See  post,  "Criminal  Prose- 
cution under  State  Statute,"  §  270  (12). 

As  to  remedy. — The  remedy  given 
by  §  5198.  Rev.  Stat.  U.  S.,  for  the  re- 
covery of  usurious  interest  paid  to  a 
national  bank,  is  exclusive.  Stephens 
V.  Monongahela  Bank,  111  U.  S.  197, 
28  L.  Fd.  399,  4.S.  Ct.  366;  Charles- 
ton Nat.  Bank  v.  Bradford,  51  W.  Va. 
255,  41  S.  E.  153,  reaffirming  National 
Fxch.  Bank  v.  Boylen,  26  W.  Va.  554, 
53  Am.   Rep.   113. 

Cases  holding  contra. — No  privilege 
of  immunity  from  the  usury  laws  of 
the  states  is  conferred  upon  national 
banks  by  the  Act  of  congress  of  1864 
(13  Stat.  99).  First  Nat.  Bank  v 
Lamb,  50  N.  Y.  95,  10  Am.  Rep.  438. 

A  debt  due  a  national  bank  may  be 
purged  of  usury  under  the  state  stat- 


ute if  the  debtor  so  elects,  the 
remedy  given  by  The  National  Bank- 
ing Act  for  forfeiture  of  all  interest  or 
recovery  of  double  the  usury  not  be- 
ing exclusive.  Farrow  v.  First  Nat. 
Bank,  20  Ky.  L.  Rep.  1413,  47  S.  W. 
594. 

53.  Schlesinger  v.  Gilhooly,  ]89  N. 
Y.   1,  81   N.  E.  619. 

54.  Construed  liberally. — Rev.  St.  U. 
S.,  §  5197,  providing  that  national 
bank.s  may  charge  the  rate  of  interest 
allowed  by  the  state  or  territory 
where  they  are  located,  but  that  where 
no  rate  is  fixed  the  bank  shall  not 
charge  exceeding  7  per  cent,  is  to  be 
liberally  construed,  and  even  whentlie 
language  of  the  statute  would  restrict 
them  to  a  less  rate  of  interest  than  is 
allowed  to  individuals,  the  intendment 
of  the  law  must  be  presumed  to  have 
been  otherwise.  National  Bank  v. 
Bruhn,  64  Tex.  571,  53  Am.  Rep.  771. 

55.  Hambright  v.  Cleveland  Nat. 
Bank,  71  Tenn.  (3  Lea)  40,  31  Am. 
Rep.  P.20;  Barrett  v.  National  Bank,  85 
Tenn.   426,   3    S.   W.    117. 

56.  First  Nat.  Bank  v.  Duncan,  Fed. 
Cas.  No.  4,804. 

57.  When  liability  incurred. — Where 
a  national  bank  in  New  York  discounted 
for  the  payee,  at  the  rate  of  12  per 
cent  per  annum,  certain  promissory 
notes  on  which  he  could  have  main- 
tained an  action,  held  that,  the  legal 
rate  being  7  per  cent,  he  could  recover 
twice  the  excess,  under  Rev.  St.,  §§ 
5197,  5198,  providing  that  penalty 
where  an  association  "takes,  receives, 
reserves,  or  charges  on  any  loan  or 
discount  made,  or  upon  any  note,  bill 
of  exchange,  or  other  evidence  of  debt, 
interest  at  a  rate  greater  than  allowed 
by  the  laws  of  the  state,"  etc.,  notwith- 
standing the  fact  that  natural  persons 
might  make  such  charges  or  discount. 
National  Bank  v.  Johnson,  104  U.  S. 
271,   26   L.   Ed.   742. 
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Necessity  for  Contract. — If  the  evidence  of  debt  does  not  bear  usurious 
interest  on  its  face  and  there  is  no  independent  agreement  for  such  rate  of 
interest,  a  transaction  is  not  usurious.^* 

Loan  Distinguished  from  Purchase. — The  discount  of  notes  of  a  third 
person  indorsed  to  a  bank  is  not  a  purchase  of  evidences  of  debt  at  their 
market  value  but  a  loan  and  within  the  prohibition  of  the  national  banking 
act  against  usury.^^  And  so  is  the  taking  of  accepted  drafts  from  the  holder 
without  his  indorsement.®" 

Payment  in  Property. — The  act  comprehends  payment  of  the  usurious 
interest  by  transfer  of  property  as  well  as  payment  in  money.^i  But  it  con- 
templates an  actual  payment  of  the  usury,  and,  where  property  is  accepted 
as  payment,  its  market  value  at  the  time  must  exceed  the  principal  and  law- 
ful interest,  to  amount  to  payment  and  receipt  of  illegal  interest.^^  And 
the  parties  must  intend  the  property  to  be  accepted  as  a  payment.*^ 

Note  Given  in  Payment  for  Article. — The  act  does  not  apply  to  the 
discounting  by  a  bank  for  the  payee  of  a  note  given  in  payment  of  an  arti- 
cle, and  stipulating  for  legal  interest.®* 

Renewal  Note. — A  note  given  in  renewal  of  a  note  which  was  usurious 


58.  Necessity  for  contract. — Where, 
in  an  action  by  a  national  bank,  on  a 
bill  of  exchange  against  the  acceptor, 
there  was  no  evidence  of  any  distinct 
agreement,  when  the  bank  discounted 
the  bill,  as  to  the  interest  or  the  ex- 
change, or  evidence  of  the  current  rate 
of  exchange  at  that  time,  it  was  held 
insufficient  to  prove  a  usurious  agree- 
ment by  the  bank  under  13  Stat.  lOS, 
allowing  such  bank  to  discount  bills  of 
exchange  at  not  more  than  the  current 
rate  of  exchange  in  addition  to  the  in- 
terest. Wheeler  v.  National  Bank,  96 
U.   S.  268,  24  L.  Ed.  833. 

59.  Discount. — Defendant,  a  national 
bank  in  New  York,  discounted  for 
plaintiff  certain  notes  of  a  third  per- 
son, of  which  he  was  the  holder,  at  a 
rate  of  13  per  cent  per  annum.  Plaintiff 
thereupon  indorsed  the  notes,  which 
were  paid  at  maturity,  when  he  brought 
suit  to  recover  the  penalty  prescribed 
by  Rev.  St.,  §§  5197,  5198,  prohibiting 
national  bank  from  charging  a  rate  of 
discount  exceeding  7  per  cent  per  an- 
num, and  providing  that,  for  a  violation 
of  such  provision,  the  bank  should  be 
liable  for  twice  the  amount  of  the  in- 
terest reserved  and  paid  in  excess  of 
7  per  cent.  Held,  that  the  transaction 
was  not  a  purchase  of  the  notes  at  a 
discount  named,  but  was  a  loan  or  dis- 
count on  the  faith  of  the  notes  as  se- 
curity on  which  plaintiff  was  liable  as 
indorser,  and  hence  was  within  the 
prohibition  of  the  statute,  and  rendered 
the    bank    liable    to    the    penalty    pre- 


scribed.     National    Bank    v.    Johnson, 
104  U.  S.  271,  26  D.  Ed.  74:3. 

60.  The  purchase  of  accepted  dralt'j 
by  a  national  bank  from  the  holder 
without  his  indorsement  at  a  greater 
reduction  than  lawful  interest  on  their 
face  value  is  a  discounting  of  those 
drafts,  within  the  meaning  of  Rev.  St., 
§  5197,  which  prohibits  such  bank  from 
taking  interest  on  any  loan  or  discount 
made  by  it  at  a  greater  rate  than  is  al- 
lowed by  the  laws  of  the  state  where 
it  is  situated.  Danforth  v.  National 
State  Bank,  1  C.  C.  A.  62,  -18  Fed.  371, 
17  L.  R.  A.  622. 

61.  Payment  in  property. — First  Nat. 
Bank  v.  Davis,  135  Ga.  6S7,  70  S.  £. 
246. 

62.  First  Nat.  Bank  v.  Davis,  135  Ga. 
687,  70  S.   E.  246. 

63.  Intended  as  payment. — Rev.  St. 
U.  S.,  §  5198  (U.  S.  Comp.  St.  1901,  p. 
3493),  provides  that  the  charging  by  a 
national  bank  of  interest  greater  than 
allowed,  when  knowingly  done,  shall 
be  deemed  a  forfeiture  of  the  entire 
interest,  and  that,  if  the  greater  rate 
of  interest  has  been  paid,  twice  the 
amount  thereof  may  be  recovered. 
Held  that,  to  constitute  a  payment  by 
transfer  of  property  within  the  stat- 
ute, the  parties  must  intend  that  the 
"ropcrtv  be  accepted  as  a  payment. 
First  Nat.  Bank  v.  Davis,  135  Ga.  687, 
70  S.  E.  246. 

64.  Second  Nat.  Bank  v.  Morgan,  165 
Pa.  199,  30  Atl.  957,  44  Am.  St.  Rep. 
652. 
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and  given  for  an  amount  more  than  was  due  is  usurious.*'^  An  indorser  on 
a  renewal  note  can  not  set  up  usury  on  the  original  to  which  he  was  not  an 
indorsee.^^  A  charge  of  interest  by  a  national  bank,  in  excess  of  the  legal 
rate,  in  making  renewals  of  notes,  is  not  equivalent  to  payment  in  cash,  and 
does  not  render  the  bank  liable  to  the  penalty  for  receiving  usurious  inter- 
est.^'^  The  statute  does  not  apply  to  notes  which  have  been  canceled  by  re- 
newal, whereby  what  was  before  interest  has  become  interest-bearing  prin- 
cipal.®* A  national  bank,  which  makes  a  loan  on  a  note  that  embraces  usury, 
and  is  renewed  from  time  to  time,  forfeits  the  entire  interest  stipulated  to 
be  paid,  and  no  portion  of  the  usurious  interest  included  in  the  renewal  note 
can  be  recovered.**  The  renewal  of  a  note  by  the  surety  and  its  subsequent 
payment  by  him  with  usurious  interest,  will  not  uphold  a  recovery  by  the 
principal  from  the  bank  under  the  federal  statute.'^'' 

Where  Bank  Acts  as  Attorney. — A  national  bank  is  not  liable  to  the 
penalty  for  usury  where  it  sold  and  signed  the  usurious  note  before  ma- 
turity in  good  faith  and  was  acting  merely  as  the  assignee's  agent  in  col- 
lecting.'^ ^  Where  a  national  bank  charges  compensation  for  the  loan  of  its 
credit  in  endorsing  a  note  upon  which  it  procures  a  loan  for  the  maker,  such 
charge  is  not  interest  and  can  not  be  set  up  as  usury  in  an  action  by  the 
bank  against  the  maker  after  payment  of  the  note  to  the  holder.'^^ 


85.  Renewal  note. — National  Bank  v. 
Eyre,  52  Towa  114,  2  N.  W.  995. 

Where  a  usurious  note  given  to  a 
national  bank  is  renewed,  and  the  in- 
terest included  in  the  principal  of  the 
new  note,  only  the  amount  of  the  orig- 
inal debt  can  be  recovered,  notwith- 
standing the  new  note,  on  its  face, 
bears  the  legal  rate  of  interest.  Farm- 
ers', etc.,  Bank  v.  Hoagland,  7  Fed.  159. 

Where  a  national  bank  discounts  a 
note  reserving  a  usurious  rate  of  inter- 
est, and  the  borrower  gives  a  new  note 
in  renewal  at  legal  interest,  the  bank 
can  recover  only  the  amount  of  the  re- 
newal note,  with  interest,  less  the 
amount  of  the  usury  reserved  on  the 
original  discount,  credited  as  of  that 
date.  National  Bank  v.  Davis,  Fed. 
Cas.  No.  10,038,  8  Biss.  100. 

As  to  limitation  of  action  to  recover, 
see  post,  "Action  for  Penalty  or  to  Re- 
cover   Back   Usury   Paid,"    §   270    (11). 

66.  The  National  Banking  Law,  sec- 
tion 30,  declares  a  forfeiture  of  all  in- 
terest when  usurious  interest  is  taken, 
giving  the  party  paying  it  the  right  to 
recover  back  twice  the  amount.  One 
indorsed  a  note  to  a  national  bank  as 
accommodation  for  the  maker,  the 
bank  taking  usurious  interest.  Sub- 
sequently the  accommodation  indorser 
gave  a  renewal  note,  with  one  as  his 
indorser  thereon.  Held,  that  such 
last  indorser  could  not  set  ofE  the  usu- 


rious interest  paid  on  the  original 
note.  Bly  v.  Second  Nat.  Bank,  79  Pa. 
453. 

67.  Osborn  v.  First  Nat.  Bank^  175 
Pa.  494,  34  Atl.  858. 

68.  Brown  v.  Marion  Nat.  Bank,  93 
Ky.  607,  13  Kv.  L.  Rep.  812,  18  S.  W. 
635. 

69.  Series  of  renewals. — First  Nat. 
Bank  v.  Grimes,  49  Kan.  219,' 30  Pac. 
474. 

70.  Renewal  and  payment  by  surety. 
— Lasater  v.  First  Nat.  Bank,  40  Tex. 
Civ.  App.  237,  88  S.  W.  429. 

71.  Bank  acting  as  attorney. — In  an 
action  against  a  national  bank  to  re- 
cover, under  Rev.  St.  U.  S.,  §§  5197, 
5198,  double  the  amount  of  interest 
paid  on  a  usurious  note,  defendant  is 
not  liable  if  it  proves  that  it  sold  and 
assigned  the  note  before  maturity  in 
good  faith,  and  was  acting  merely  as 
ihe  assignee's  agent  in  collecting  it. 
First  Nat.  Bank  v.  Miltonberger,  33 
Neb.  847,  51  N.  W.  233. 

As  to  burden  of  proof  of  good  faith, 
see  post,  "Action  for  Penalty  or  to 
Recover  Back  Usury  Paid,"  §  270  (11). 

72.  Where  bank  merely  procures 
discount. — A  national  bank  procured  a 
note  to  be  discounted,  receiving  5  per 
cent  as  compensation  and  for  the  loan 
of  credit  in  indorsing  such  note.  When 
the  note  became  due  the  bank  paid  it, 
and   brought   suit    against   the    makers, 
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Loan  Secured  by  Mortgage  on  Real  Estate. — A  loan  to  a  national 
bank  at  a  usurious  rate,  although  on  the  security  of  real  estate/^  subjects 
the  bank  to  the  penalty  of  the  statute.''* 

Where  Excess  Small. — The  bank  can  not  escape  liability  because  the 
excessive  interest  was  for  a  small  amount.''^ 

Charged  but  Not  Enforcible. — It  is  the  interest  charged,  and  not  the 
interest  as  to  which  a  forfeiture  may  be  enforced,  that  the  act  makes  illegal.'^* 

Contract  to  Pay  Attorney's  Fees. — An  agreement  for  attorney's  fees 
in  case  of  a  suit  for  collection  is  a  case  for  usury  and  void  as  to  a  national 
bank  discounting  such  note.''' 


who  set  up  the  defense  of  usury.  Held 
that,  as  the  bank  had  not  discounted 
the  note,  but  merely  procured  its  dis- 
count, the  5  per  cent  could  not  be 
deemed  interest.  Gloversville  Nat. 
Bank  v.  Wells  (N.  Y".),  15  Hun  51. 

73.  Loan  secured  by  mortgage  on 
real  estate. — See  ante,  "Real  Property," 
§  259  (la). 

74.  Bank  liable  for  penalty. — A  na- 
tional bank  took  as  security  for  a  debt 
partly  pre-existent  and  partly  created 
at  the  time  a  real-estate  mortgage 
naming  an  individual,  an.  officer  of  the 
bank,  as  mortgagee.  The  transaction 
was  usurious.  Held  that,  having  given 
the  transaction  the  form  of  one  with 
an  mdividual,  for  the  purpose  of  evad- 
ing the  liabilities  peculiar  to  national 
banks,  the  bank  could  not  be  heard  to 
assert  its  true  nature  for  the  purpose 
of  evading  the  liabilities  attaching  to 
individuals,  and  of  claiming  the  priv- 
ileges of  national  banks.  Gadsden  v. 
Thrush,  56  Neb.  565,  76  N.  W.  1060,  45 
L.  R.  A.  654,  affirmed  on  rehearing  58 
Neb.  340,  78  N.  W.   632,  45  L.  Ed.  654. 

A  controversy  respecting  usurious 
interest  paid  on  a  note  held  by  a  na- 
tional bank,  secured  by  collateral  note 
and  mortgage,  which  arises  in  a  suit  to 
foreclose  the  mortgage,  is  none  the 
less  governed  by  the  federal  law  on 
the  subject  of  usury  by  national  banks, 
as  expressed  in  Rev.  St.  U.  S.,  §  5198 
[U.  S.  Comp.  St.  1901,  p.  3493],  af- 
fording the  remedy  of  an  independent 
action  to  recover  back  the  usurious 
payments,  because  the  collateral  note 
and  mortgage  were  executed  in  favor 
of  the  bank  president  for  the  benefit 
of  the  bank,  which  was  prohibited  by 
the  federal  law  from  taking  real  es- 
tate security  for  a  debt  coincidently 
contracted.  Judgment,  Gadsden  v. 
Thrush,  63  Neb.  881,  89  N.  W.  403,  re- 
versed. Schuyler  Nat.  Bs-nk  v.  Gads- 
den, 191  U.  S.  451,  48  L.  Ed.  258,  24  S. 
Ct.  129. 


In  an  action  to  foreclose  a  mort- 
gage securing  a  note  made  to  be  used 
as  collateral  to  a  note  owing  a  national 
bank,  the  mere  fact  that  the  proceeds 
of  such  collateral,  when  collected  by 
the  payee  thereof,  are  to  be  used  to 
discharge  the  principal  note  to  the 
bank,  does  not  justify  the  extension  of 
the  exemptions  of  national  banks,  un- 
der the  federal  statutes,  from  penalties 
for  usury,  to  such  foreclosure  proceed- 
ings. Order  56  Neb.  565,  76  N.  W. 
1060,  45  L.  R.  A.  654,  affirmed  on  re- 
hearing. Gadsden  v.  Thrush,  58  Neb. 
340,  78  N.  W.  632,  45  L.  R.  A.  654. 

75.  Citizens'  Nat.  Bank  v.  Donnell, 
]  95  U.  S.  369,  49  L.  Ed.  238,  25  S.  Ct.  49. 

76.  Charged  but  not  enforcible. — No 
lecovery,  under  Rev.  St.  U.  S.,  §  5198 
[U.  S.  Comp.  St.  1901,  p.  3493],  of  twice 
the  amount  of  usurious  interest  alleged 
to  have  been  paid  to  a  national  bank, 
can  be  had  on  the  theory  that  because, 
in  a  decree  of  foreclosure,  in  which 
was  deducted  from  the  sum  sued  for 
the  interest  charged  in  excess  of  the 
le^al  rate,  was  included  the  remaining 
legal  interest,  which  under  that  section 
was  subject  to  forfeiture,  illegal  inter- 
est was  paid  by  a  sale  under  foreclo- 
sure on  such  judgment,  since  it  is  the 
interest  charged,  and  not  the  interest 
as  to  which  a  forfeiture  might  be  en- 
forced, that  the  statute  regards  as  il- 
legal. Judgment  106  Iowa  361,  76  N. 
W.  726,  affirmed.  Talbot  v.  First  Nat. 
Bank,  185  U.  S.  173,  46  L.  Ed.  857,  22 
S.  Ct.  612. 

77.  Contract  to  pay  attorney's  fees. — 
.'\n  agreement  in  a  note  to  pay  an  at- 
torney's fee  of  10  per  cent  on  the 
amount  due,  if  suit  is  brought  to  en- 
force payment,  for  the  use  of  the  at- 
torney bringing  the  suit,  which  is  void 
as  being  a  stipulation  for  a  penalty  or 
forfeiture,  oppressive,  a  cover  for  usury, 
without  consideration,  and  contrary 
lo  public  policy,  is  also  void,  where 
the    note    has    been    discounted    by    a 
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Interest  and  Commission. — A  national  bank  is  liable  for  the  penalty 
for  usury  where  it  loans  its  own  money  under  an  agreement  by  which  it  is 
to  receive  as  interest  and  commissions  an  amount  in  excess  of  the  legal  rate 
of  interest.''* 

Pajraients  of  Debts  of  Third  Persons. — The  provision  does  not  apply 
to  voluntary  payments  of  debts  of  third  persons  to  the  bank,  which  may  be 
infected  with  usury.'^® 

Interest  for  Default  in  Payment. — The  bank  can  not  escape  liability 
because  the  interest  is  usurious  because  of  the  failure  of  the  borrower  to 
pay  a  debt  when  due.®** 

Knowledge  of  Bank. — The  bank  is  subjected  to  the  forfeiture  only 
where  it  knowingly  receives  the  excessive  interest,  where  property  is  ac- 
cepted in  payment  of  a  debt  infected  with  usury,  it  must  appear,  not  only 
that  the  market  value  of  the  property  was  in  excess  of  the  principal  debt 
and  legal  interest,  but  that  the  transfer  and  delivery  thereof  v/as  intended 
by  the  debtor  and  accepted  by  the  bank  as  payment,  not  only  of  the  lawful 
interest,  but  also  of  the  illegal  interest;  the  word  "knowingly"  meaning 
"with  knowledge."*^ 

Freeing  Contract  from  Usury. — A  loan  previously  made  may  be  purged 
of  usury,  but  it  can  only  be  done  by  making  what  is  virtually  a  new  con- 
tract, which  of  course  requires  the  concurrence  of  both  parties. *2     It  can 


national  bank,  as  being  in  excess  of 
the  powers  of  such  bank  under  its 
charter.  Merchants'  Nat.  Bank  v.  Se- 
vier, 14  Fed.  662. 

78.  Interest  and  commission. — A 
bank  took  a  borrower's  note  payable 
in  six  months,  which  it  discounted  at 
6  per  cent  per  annum,  the  borrower 
orally  agreeing  to  open  an  account  with 
the  bank,  or  in  default  thereof  pay  the 
bank  3^4  per  cent  on  the  loan  as  "com- 
mission." The  money  loaned  be- 
longed to  the  bank,  and  there  was  no 
agent  or  broker  employed  in  the  trans- 
action. Held,  that  the  agreement  to 
pay  2^  per  cent  was  usurious,  under 
Rev.  St.  1881,  c.  74,  which  provides 
that  no  person  shall  receive  interest 
at  a  greater  rate  than  S  per  cent  per 
annum.  Union  Nat.  Bank  v.  Louis- 
ville, etc.,  R.  Co.,  145  111.  208,  34  N.  E. 
3  35. 

79.  First  Nat.  Bank  v.  Davis,  135  Ga. 
687,  70  S.  E.  246. 

80.  Interest  for  default  in  payment. — 
A  national  bank,  which  has  made  a  12 
per  cent  charge  on  overdrafts,  where 
8  per  cent  is  the  highest  rate  of  inter- 
est permitted  by  the  state  laws,  can 
not  escape  the  forfeiture  prescribed  by 
Rev.  St.  U.  S.,  §  5198  [U.  S.  Comp. 
St.  1901,  p.  3493],  where  a  greater  rate 
of  interest  is  charged  than  the  state 
laws    allow,    because     of    the    trifling 


amount,  or  on  the  theory  that  the. 
charge  is  a  penalty  because  of  the  fail- 
ure-to  pay  a  debt  when  due.  Judgment, 
172  Mo.  384,  73  S.  W.  925,  affirmed. 
Citizens'  Nat.  Bank  v.  Donnell,  195  U. 
S.  369,  49  L.  Ed.  238,  25  S.  Ct.  49. 

81.  Knowledge  of  bank. — First  Nat. 
Bank  v.  Davis,  135  Ga.  687,  70  S.  E. 
246;  Merchants',  etc.,  'Nat.  Bank  ft/. 
Horton,  27  Okl.  689,  117  Pac.  201. 

In  an  action  to  recover  the  penalty 
given  by  U.  S.  Rev.  St.,  §  5197  (U.  S. 
Comp.  St.  1901,  p.  3493)  for  usury  on  a 
note  to  a  national  bank,  it  is  error  to 
instruct  that  plaintiff  is  entitled  to  re- 
cover if  the  plaintiff  has  paid  a  greater 
rate  of  interest  than  the  legal  rate,  and  ' 
to  refuse  to  instruct  that  the  defendant 
must  have  received  the  usurious  inter- 
est knowingly.  Merchants',  etc.,  Nat. 
Bank  v.  Horton,  27  Okl.  689,  117  Pac. 
301. 

82.  Freeing  contract  from  usury. — 
Tyler  on  Usury,  376;  Kilbourn  v.  Brad- 
ley, 3  Day's  Rep.  356;  National  Bank 
V.  Eyre,  52  Iowa  114,  3  N.  W.  995; 
Hammond  v.  Hopping  (N.  Y.),  13 
Wend.  505;  Bank  v.  Strong  (N.  Y.), 
Clarke  Ch.  76;  McClure  v.  Williams,  7 
Vt.  310. 

Election  to  remit  excess. — A  national 
bank,  whose  action  on  a  promissory 
note  is  met  by  the  plea  of  usury,  may 
not   avoid  the   forfeiture   of  the   entire 
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not  be  done  by  the  mere  indorsement  thereon  by  the  lender  of  the  amount 
of  interest  reserved  in  excess  of  legal  interest.*^  But  a  bank  which  has 
loaned  money  at  usurious  rate  of  interest  may,  upon  receiving  payment  of 
the  debt,  discharge  itself  from  all  liability  to  the  debtor  by  giving  credit  for 
the  amount  of  interest  reserved.**  The  rule  that  there  is  a  locus  penitentiae 
for  a  creditor,  and  that  at  any  time  before  entry  of  final  judgment  it  may 
consider  excessive  interest  paid  as  paid  on  account  of  the  loan,  and  so  ap- 
ply it,  and  lessen  the  principal,  does  not  apply  where  the  statute  declares  that 
such  taking  of  usurious  interest  forfeits  the  entire  interest,  as  provided  in 
the  National  Banking  Act.*^ 

§  270  (3)  Application  of  Statute  to  Discounts. — The  act  of  con- 
gress limiting  the  rate  of  interest  to  be  charged  by  national  banks,  applies  to 
discounts  of  commercial  paper  as  well  as  to  loans;  and,  therefore,  where 
such  bank  discounts  paper  at  a  greater  rate  than  seven  per  centum,  in  the 
absence  of  a  state  law  allowing  a  greater  rate,  it  is  liable  for  the  penalty 
provided  for  taking  usurious  interest.®® 

§  270  (4)  Renewal  of  Usurious  Note  at  Legal  Rate. — See  else- 
where.^'' 

§  270  (5)  What  Rate  of  Interest  May  Be  Charged.— The  National 
Banking  Act  provides  that  a  national  bank  may  take  interest  at  the  rate  al- 
lowed by  the  laws  of  the  state  or  territory  where  the  bank  is  located,**  and 

interest,   imposed  by  Rev.   St.  U.   S.,  §  stipulation  as  to  how  the  payment  shall 

5198    [U.    S.    Comp.   St.   1901,   p.   3493],  be   appropriated,   the  law  will  apply  it 

in  absolute  terms,  by  declaring  an  elec-  in    liquidation    of   that   portion    of   the 

tion   to   permit   the   excessive   interest.  contract  which   is   legal,   and  the  bank 

Judgment   173   Mo.   384,   73   S.   W.   925,  may  afterwards  avoid  the  penalty  fixed 

affirmed.     Citizens'  Nat.   Bank  v.  Don-  by  act  of  congress  for  collecting  usuri- 

nell,  195  U.  S.  369,  49  L.  Ed.  238,  25  S.  ous  interest  by  relinquishing  claim  for 

Ct.  49.  it.     If,  however,   a  partial  payment  on 

83.  Where  a  national  bank  loans  the  debt  is,  by  agreement  between  the 
money  at  a  usurious  rate  of  interest,  bank  and  the  debtor,  appropriated  to 
taking  the  note  of  the  borrower  the  payment  of  usurious  interest,  the 
therefor,  and  afterwards  another  note  locus  penitentiae  can  not  exist,  since 
is  given  in  renewal,  bearing  only  the  the  offense  has  been  consummated  and 
legal  rate,  and  having  indorsed  thereon  the  right  to  recover  the  penalty  is  fixed, 
the  payment  of  all  interest  in  excess  of  Stout  v.  Ennis  Nat.  Bank,  69  Tex.  384, 
that    rate,    the    latter,    notwithstanding  8  S.  W.  808. 

the   said  indorsement,  is  affected  with  gS.    Application    of    statute    to    dis- 

usury.    National  Bank  v.  Eyre,  52  Iowa  counts.— National     Bank     v.     Johnson, 

114,   2   N.  W.   995,   distinguishing  Hig-  104  U.  S.  371,  26  L.  Ed.  742;  Johnson 

ley  V.  First  Nat.  Bank,  26  O.  St.  75,  30  y_  National  Bank,  74  N.  Y.  329,  30  Am. 

Am.  Rep.  759.  Rep    302.     See  post,  "Usury  as  Defense 

84.  National  Bank  v.  Eyre,  53  Iowa  or  Set-Off  or  Counterclaim  in  Action  by 
114,  2  N.  W.  995;  Higley  v.  First  Nat.  Bank,"  §  277;  "Action  for  Penalty  or 
Bank,  26  O.  St.  75,  30  Am.  Rep.  759.  to  Recover  Back  Usury  Paid,"  §270(ll). 

85.  Doctrme  of  locus  penitentiae. —  on  c  ..  "t  ^  i  .,  t)..„..-„.,i 
Citizens'    Nat.    Bank    v.    Donnell,    173  MnJ:  "  fp7^n°fq..^^"'""'   ° 

Mo.  384,  72  S.  W.  935,  affirmed  in  195  ^ote,     §  370  (9cc)._ 

U.  S.  3G9,  49  L.  Ed.  338,  25  S.  Ct.  49.  88.     Rate     of     interest.--Daggs     v. 

When  partial  pavment  is  made  to  a  Phoenix  Nat.  Bank,  177  IL  S.  549,  44  L. 

national  bank  under  a  contract  to  pay  Ed.  883,  30   S.Ct.   733;   Tiffany  e/Na- 

usurious  interest,  in  the  absence   of  a  t'onal  Bank  (U.  S.),  18  Wall.  409,  31  U 
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when  no  rate  is  fixed  by  the  laws  of  the  state  or  territory,  the  bank  may  take 
not  exceeding  seven  per  centum. ^^ 

Where  a  state  exempts  loans  to  corporations  from  the  provisions 
of  its-  usury  laws,  and  the  highest  court  of  the  state  declares  that  as  to 
corporations  no  usury  law  exists,  that  provision  of  the  National  Banking 
Law  making  seven  per  centum  the  highest  legal  rate  of  interest  in  states 
where  there  are  no  usury  laws,  is  applicable.^'^ 

State  Law  Prescribing  Different  Rate  for  Banks  and  Natural  Per- 
sons.— The  National  Banking  Act  provides  that  national  banks  may  charge 
interest  at  the  rate  allowed  by  the  laws  of  the  state  where  the  bank  is  lo- 


Ed.  862;  National  Bank  v.  Johnson, 
104  U.  S.  271,  26  L.   Ed.  742. 

Under  the  act  of  congress  prescrib- 
ing the  rate  of  interest  which  national 
banks  may  charge;  such  banks  may, 
in  Texas,  receive  or  charge  interest 
not  greater  than  12  per  cent  per  annum. 
Stout  V.  Ennis  Nat.  Bank,  69  Tex.  384, 
8  S.  W.  808. 

The  meaning  of  these  provisions  is 
unmistakable.  A  national  bank  may 
charge  interest  at  the  rate  allowed  by 
the  laws  of  the  state  or  territory  where 
it  is  located;  and  equality  is  carefully 
secured  with  local  banks.  Daggs  v. 
Phcenix  Nat.  Bank,  177  U.  S.  549,  44  L- 
Ed.  883,  20   S.   Ct.   732. 

By  general  or  special  law. — National 
banks  are  authorized  to  take  interest 
at  such  rates  as  are  allowed  by  the 
state  law  to  state  banks  of  issue  in  the 
states  where  such  banks  are  located; 
and  it  is  immaterial  whether  the  privi- 
lege given  to  state  banks  is  given  by 
general  or  special  law.  First  Nat.  Bank 
V.  Duncan,  Fed.  Cas.  No.  4,804. 

Law  as  to  compounding  interest. — 
By  compounding  interest  oftener  than 
is  permitted  by  Rev.  ?!t.  Mo.,  §  3711, 
a  national  bank  charges  interest  at  a 
higher  rate  than  that  allowed  by  the 
laws  of  the  state,  within  the  meaning 
of  Rev.  St.  U.  S.,  §  5197  [U.  S.  Comp. 
St.  1901,  p.  3493],  fixing  the  rate  which 
national  banks  may  charge,  although 
the  compounded  interest  is  less  than 
the  state  laws  permit  to  be  charged 
directly  without  compounding.  Judg- 
ment, 172  Mo.  384,  72  S.  W.  925,  af- 
firmed. Citizens'  Nat.  Bank  v.  Don- 
nell.  195  U.  S.  369,  49  L.  Ed.  238,  25 
S.   Ct.   49. 

Where  10  per  cent  is  the  established 
legal  rate  of  interest  in  a  state,  that 
amount  may  be  recovered  by  a  na- 
tional bank  as  indorsee  on  a  note 
stipulatine  such  rate.  Yakima  Nat. 
Bank  v.  Knipe,  6  Wash.  348,  33  Pac. 
834. 


89.  In  absence    of    state     statute.— 

Farmers',  etc.,  Nat.  Bank  v.  Bearing, 
91  U.  S.  29,  33  L.  Ed.  196;  Crocker  v. 
First  Nat.  Bank,  Fed.  Cas.  No.  3,397, 
4  Dill.  358. 

90.  No  state  law  as  to  corporations. 
— A  national  bank,  located  in  the  city 
of  New  York,  made  a  loan  there  to  a 
corporation,  which,  if  it  had  been 
made  to  an  individual,  would  have 
been  usurious,  under  the  law  of  New 
York,  as  a  loan  at  a  rate  exceeding 
the  rate  of  7  per  centum  per  annum, 
so  V  that  the  securities  taken  for  the 
loan  would  have  been  void.  A.  statute 
of  New  York  forbids  a  corporation  to 
interpose  the  defense  of  usury.  The 
effect  of  such  statute,  as  construed  by 
the  highest  court  of  the  state,  is,  that 
the  rate  of  interest  which  a  corpora- 
tion may  pay  is  not  fixed  or  limited. 
The  30th  section  of  the  National  Bank- 
ing Act  of  June  3,  1864  (13  Stat.  108), 
provides,  that,  when  no  rate  of  in- 
terest is  fixed  by  the  laws  of  a  state, 
a  national  bank  may  charge  a  rate  not 
exceeding  7  per  centum,  and  that  if  it 
charges  more,  the  entire  interest  shall 
be  forfeited.  Held,  that  the  interest 
on  the  loan  in  question  was  forfeited. 
In  re  Wild,  Fed.  Cas.  No.  17,645,  11 
Blatchf.  243,  cited  in  brief  in  First 
Nat.  Bank  v.  Childs,  133  Mass.  248,  43 
Am.  Rep.  509;  Moniteau  Nat.  Bank  v. 
Miller,  73  Mo.  187;  National  Bank  v. 
Lewis,  75  N.  Y.  516,  31  Am.  Rep.  484. 

Contra. — Act  July  1,  1879,  §  11, 
which  provides  that  no  corporation 
shall  interpose  the  defense  of  usury  in 
any  action,  does  not  prevent  a  cor- 
poration, when  sued  by  a  national 
bank  for  usurious  interest,  from  set- 
ting up  in  defense  that  the  transaction 
is  illegal,  under  Rev.  St.  U.  S.,  §  5197, 
which  forbids  national  banks  from 
charging  interest  in  excess  of  the  rate 
allowed  by  state  laws.  Union  Nat. 
Bank  v.  Louisville,  etc.,  R.  Co.,  145  111. 
208,  34  N.  E.  135. 
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cated,  and  no  more,  except  that  where  by  the  laws  of  the  state  a  different 
rate  is  limited  for  banks  of  issue  organized  under  such  state,  the  rate  so 
limited  shall  be  allowed  for  national  banks  existing  in  such  state.^i  National 
banks  may  take  the  rate  of  interest  allowed  by  the  state  to  natural  persons 
generally,  and  may  take  a  higher  rate,  if  the  state  banks  of  issue  are  au- 
thorized to  take  it,^2  as  the  provision  allowing  national  banks  to  charge  the 
same  rate  of  interest  as  state  banks  of  issue  is  intended  only  to  apply  when 
such  banks  are  by  law  allowed  to  charge  a  higher  rate  than  natural  persons. ^^ 
Savings  banks  are  not  banks  of  issue  within  the  meaning  of  the  Banking 
Act.**  A  national  bank  is  not  liable  to  a  penalty  prescribed  by  a  state  law 
for  charging  more  than  the  legal  rate  of  interest,  where,  under  an  excep- 
tion thereto,  state  banks  of  issue  are  allowed  to  receive  such  a  rate  as  may 
be  agreed  on  between  the  bank  and  its  customer.^s 

State  Law  Permitting  Stipulated  Rate. — A  state  law  providing  that  it 
shall  be  lawful  to  contract  for  anj  rate  of  interest  agreed  on  between  the 
parties  fixes  the  rate  of  interest  within  the  meaning  of  the  National  Bank- 
ing Act,  providing  that  national  banks  may  take  the  rate  of  interest  allowed 
by  the  law  of  the  state  where  the  bank  is  situated,  and  if  no  rate  is  fixed, 
then  it  may  take  not  more  than  seven  per  centum. s® 


91.  National  on  footing  of  state 
banks.— Rev.  Stats.,  §  5197,  5  Fed. 
Stats.,  p.  130. 

It  has  been  held  that  the  intention 
of  U.  S.  St.,  §  5197,  allowing  national 
banks  to  charge  the  rate  of  interest 
allowed  by  the  state  or  territory 
where  they  are  located,  but  prohibit- 
ing the  charging  of  more  than  seven 
per  cent  where  no  rate  is  fixed,  was  to 
put  national  banks  on  an  equal  foot- 
ing with  state  banks.  National  Bank 
V.  Bruhn,  64  Tex.  571,  53  Am.  Rep.  771. 

92.  Natural  persons  allowed  higher 
rate  than  banks. — Tiffany  v.  National 
Bank  (U.  S.),  18  Wall.  409,  21  L.  Ed. 
862. 

But  it  has  been  held  in  Ohio  that 
under  Act  Cong.  June  3,  1864,  §  30, 
relating  to  national  currency,  a  na- 
tional bank  can  charge  no  greater  rate 
of  interest  tlian  is  permitted  by  the 
banking  laws  of  the  state  in  which  it 
does  business,  though  a  greater  rate  is 
allowed  by  the  laws  of  that  state  to 
parties  other  than  state  banks.  Shunk 
V.  First  Nat.  Bank,  22  O.  St.  508,  10 
Am.   Rep.   763. 

93.  Banks  allowed  higher  rale  than 
natural  persons. — Under  the  laws  of 
Missouri,  10  per  cent  interest  may  be 
charged  by  all  persons  except  banks 
of  issue,  which  are  limited  to  8  pet 
cent.  Held,  that  a  national  bank  in 
Missouri  couid  charge  10  per  cent,  as 
the   provision  allowing  national  banks 


to  charge  the  same  rate  as  state  banks 
of  issue  was  intended  only  to  apply 
when  such  banks  were  by  law  allowed 
to  charge  a  higher  rate  than  other  per- 
sons. Tiffany  v.  National  Bank  (U. 
S.),  18  Wall.  409,  21  L.  Ed.  862. 

94.  Savings  banks. — Within  Rev.  St. 
U.  S.,  §  5197,  providing  that  national 
banks  shall  not  receive  a  greater  rate 
of  interest  than  is  allowed  by  the  laws 
of  the  state  in  which  they  are  domi- 
ciled, except  where,  by  the  laws  of  any 
state,  "a  different  rate  is  limited  for 
banks  of  issue  organized  under  state 
laws,"  savings  and  deposit  banks  are 
not  "banks  of  issue."  First  Nat.  Bank 
V.  Gruber,  87  Pa.  468,  30  Am.  Rep.  378. 

95.  First  Nat.  Bank  v.  Duncan,  Fed. 
Cas.  No.  4,804,  reversing  Fed.  Cas.  No. 
4,135;  First  Nat.  Bank  v.  Tinstman, 
Fed.  Cas.  No.  4,805. 

96.  Law  permitting  any  stipulated 
rate. — Crocker  v.  First  Nat.  Bank, 
Fed.  Cas.  No.  3,397,  4  Dill.  358;  Rock- 
well V.  Farmers'  Nat.  Bank,  4  Colo. 
App.  562,  36  Pac.  905;  La  Dow  v.  First 
Nat.  Bank,  51  O.  St.  234,  37  N.  E.  H; 
S.  C,  3  O.  C.  D.  75,  5  O.  C.  C.  147; 
Guild  V.  First  Nat.  Bank,  4  S.  Dak.  566, 
57  N.  W.  499;  National  Bank  v.  Bruhn, 
64  Tex.  571,  53  Am.  Rep.  771. 

Stipulated  in  writing. — Rev.  St.  U. 
S.,  §  5197,  authorizes  national  banks  to 
take  interest  at  the  rate  allowed  in 
the  state  where  the  bank  is  located, 
and,  when  no  rate  is  fixed  by  the  laws 
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§  270    (6)  Remedies  for  Taking  Usury.— See  elsewhere.*'^ 

§  270   (7)  Usury  as  Defense  or  Set- Off  or  Counterclaim  in  Ac- 
tion by  Bank— §  270   (7a)  Where  Actually  Paid.— Where  Paid.— It 

is  no  defense  to  an  action  on  a  note  made  to  a  national  bank  that  the  bank 
knowingly  took  a  greater  rate  of  interest  than  allowed  by  law ;  the  remedy 
in  such  case  is  by  suit  to  recover  back  twice  the  amount  paid.^s    The  bor- 


of  such  state,  they  are  authorized  to 
take  interest  at  a  rate  not  exceeding 
7  per  cent.  Held,  that  since  1  Hill's 
Code,  §  2796,  and  Sess.  Laws  1803,  p. 
29,  allow  individuals  and  state  banks 
to  take  any  rate  of  interest  agreed  to 
in  writing  by  the  parties  to  the  con- 
tract, national  banks  have  the  same 
privilege.  Wolverton  v.  Exchange 
Nat.  Bank,  11  Wash.  94,  39  Pac.  247. 

Up  to  certain  limit. — Under  the  stat- 
ute of  Kansas  allowing  parties  to  con- 
tract for  any  rate  of  interest  they  may 
choose,  but  prohibiting  the  recovery 
of  more  than  the  principal  on  12  per 
cent  per  annum,  a  national  bank  can 
not,  at  the  most,  receive  more  than 
12  per  cent  without  becoming  liable 
to  the  penalty  provided  by  Rev.  St.  U. 
S.,  §§  5197,  5198.  Crocker  v.  First  Nat. 
.  Bank,  Fed.  Cas.  No.  3,397,  4  Dill.  353. 

In  California,  the  rate  of  interest 
may  be  agreed  upon.  The  National 
Banking  Act  permits  a  national  bank  to 
charge  the  same  rates  of  interest  as 
state  banks  may  charge  under  state 
laws.  Held,  that  a  national  bank  in 
California  may  charge  such  rate  of  in- 
terest as  is  agreed  upon.  Hinds  v. 
Marmolejo,  60  Cal.  299;  California  Nat. 
Bank  v.  Ginty,  108  Cal.  148,  41  Pac.  38. 

Under  laws  of  Arizona. — The  rate 
of  interest  which  a  national  bank  niay 
charge  in  Arizona  is  not  limited  to  7 
per  cent  by  Rev.  St.  U.  S.,  §§  5197, 
5198,  authorizing  such  banks  to  charge 
interest  at  the  rate  allowed  by  the  laws 
of  the  state  or  territory  where  they 
are  located,  and  allowing  only  7  per 
cent  if  no  rate  is  fixed  by  such  laws, 
although  St.  Ariz.,  §§  2161,  2162,  al- 
low parties  to  agree  upon  any  rate, 
and  in  default  of  any  agreement  to 
take  7  per  cent  only,  since  under  these 
statutes  any  rate  which  may  be  agreed 
upon  is  thereby  "fixed"  by  the  law. 
Judgment,  5  Ariz.  409,  53  Pac.  aOl,  af- 
firmed. Daggs.  V.  Phoenix  Nat.  Bank, 
177  U.  S.  549,  44  L.  Ed.  882,  20  S.  Ct. 
732,  expressly  overruling  National 
Bank  v.  Johnson,  104  U.  S.  271,  26  L. 
Ed.  742. 

Rev.  St.  U.  S.,  §  5197.  provides  that 
any  bank  raav  charge  interest  at  the 
rate  allowed  by  the  laws  of  the  state 


or  territory  where  the  bank  is  located, 
and  no  more,  except  that  where,  by 
the  laws  of  any  state,  a  different  rate 
is  limited  for  banks  of  issue  organized 
under  state  laws,  the  rate  so  limited 
shall  be  allowed  for  banks  organized 
or  ,  existing  in  any  such  state  under 
this  title,  and,  when  no  rate  is  fixed 
hy  the  laws  of  the  state  or  territory, 
the  bank  may  charge  a  rate  not  ex- 
ceeding 7  per  centum.  Section  5198 
provides  that  taking  a  rate  of  interest 
greater  than  is  allowed  by  the  preced- 
ing section,  when  knowingly  done, 
shall  be  deemed  a  forfeiture  of  the  en- 
tire interest  which  the  evidence  of 
debt  carries  with  it  or  which  has  been 
agreed  to  be  paid  thereon.  Rev.  St. 
Ariz.  1887,  par.  2161,  §  1,  provides  that, 
"where  there  is  no  express  agreement 
fixing  a  different  rate  of  interest,  in- 
terest shall  be  allowed  at  the  rate  of 
seven  per  cent  per  annum  on  all 
moneys  after  they  become  due." 
Paragraph  2162,  §  2,  provides  that 
"parties  may  agree  in  writing  for  the 
payment  of  any  rale  of  interest  what- 
ever on  money  due  or  to  become  due 
on  any  contract."  Held,  that  a  na- 
tional bank  in  Arizona  may  charge  any 
rate  of  interest  which  may  be  agreed 
on.  Daggs  v.  Phoenix  Nat.  Bank,  5 
Ariz.  409,  53  Pac.  201,  affirmed  in  177 
U.   S.  549,  44  L.   Ed.  882,  20  S.   Ct.  732. 

97.  See  post,  "Action  for  Penalty  or 
to  Recover  Back  Usury  Paid,"  §  270 
(11). 

98.  Defense  to  action  by  bank. — 
Cox  V.  Beck,  83  Fed.  269;  Farmers' 
Nat.  Gold  Bank  v.  Stover,  60  Cal.  387; 
Chase  Nat.  Bank  v.  Faurot,  72  Hun 
373,  25  N.  Y.  S.  447,  55  N.  Y.  St.  Rep. 
179.  affirmed  in  149  N.  Y.  532, 
44  N.  E.  164,  35  L.  R.  A'.  605;  First 
Nat.  Bank  v.  Anderson.  55  App.  Div. 
570,  67  N.  Y.  S.  434;  Trabue  v.  Cook 
(Tex.   Civ.   App.),   124  S.  W.   455. 

Rev.  St.,  §  5198  (U.  S.  Comp.  St. 
1901,  p.  3493),  providing  a  penalty 
against  a  national  bank  for  usurious 
transactions,  is  exclusive,  and  the 
usurious  interest  can  not  be  set  off 
against  the  principal  debt,  though  the 
state  statutes  provide  that  such  a 
counterclaim    may    be    pleaded.      Mer- 
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chants'    Nat.    Bank    v.      Sharkey      Co. 
(Ore.),   128    Fac.   1005. 

Usury  in  the  purchase  of  a  bill  or 
note  by  a  national  bank  from  payee 
or  holder  is  not  available  to  acceptor 
or  maker  as  a  defense  to  an  action  by 
the  banker  against  him.  Smith  v.  Ex- 
change Bank,  26   O.   St.  141. 

99.  Set-Off. — Danforth  v.  National 
State  Bank,  1  C.  C.  A.  62,  48  Fed.  271, 
17  L.  R.  A.  622,  following  Barnet  •". 
National  Bank,  98  U.  S.  555,  25  L.  Ed. 
212;  Ellis  V.  First  Nat.  Bank,  11  111. 
App.  275;  Wiley  v.  Starbuck,  44  Ind. 
298;  Fraker  v.  CuUum,  24  Kan.  679; 
Marion  Nat.  Bank  v.  Thompson,  101 
Ky.  277,  19  Ky.  L.  Rep.  436,  40  S.  W. 
903;  Silva  v.  First  Nat.  Bank,  10  Ky. 
L.  Rep.  365;  Lazear  v.  National  Union 
Bank,  52  Md.-78,  36  Am.  Rep.  355; 
First  Nat.  Bank  v.  Childs,  183  Mass. 
248,  43  Am.  Rep.  509;  judgment.  Bull- 
master  V.  St.  Joseph,  70  Mo.  App.  60, 
affirmed.  Central  Nat.  Bank  v.  Hasel- 
tine,  155  Mo.  58,  55  S.  W.  1035,  85  Am. 
St.  Rep.  531,  affirmed  in  Haseltine  v. 
Central  Nat.  Bank,  183  U.  S.  133,  46 
L.  Ed.  118,  23  S.  Ct.  50;  Eanham  v. 
First  Nat.  Bank,  46  Neb.  663,  65  N.  W. 
786;  Montgomery  v.  Albion  N^'at.  Bank, 
50  Neb.  652,  70  N.  W.  239;  Norfolk 
Nat.  Bank  v.  Schwenk,  46  Neb.  381,  64 
N.  W.  1073;  Bly  v.  Second  Nat.  Bank, 
79  Pa.  453;  First  Nat.  Bank  v.  Gruber, 
91  Pa.  377;  Brown  v.  Second  .Nat. 
Bank,  72  Pa.  209;  Childs  v.  Alexander, 
22  S.  C.  169;  First  Nat.  Bank  v.  Hun- 
ter, 109  Tenn.  91,  70  S.  W.  371;  Hug- 
gins  V.  Citizens'  Nat.  Bank,  6  Tex.  Civ. 
App.  33,  24  S.  W.  926,  affirmed  in  93 
Tex.  664,  no  op.;  Comanche  ■  Nat. 
Bank  v.  Dabney  (Tex.  Civ.  App.),  44 
S.  W.  413;  Lomax  v.  First  Nat.  Bank 
(Tex.  Civ.  App.),  39  S.  W.  655;  Na- 
tional Bank  v.  L,ynch,  69  W.  Va.  333, 
71  S.  E.  389;  Charleston  Nat.  Bank  v. 
Bradford,  51  W.  Va.  255,  41  S.  E.  153; 
National  Exch.  Bank  v.  Boylen,  26  W. 
Va.   554,  53  Am.   Rep.   113. 

A  recovery  in  an  action  by  a  na- 
tional bank  of  usurious  interest  can 
l)e  had  only  in  the  manner  prescribed 
by  Act  Cong.  June  3,  3  864,  and  it  can 
not  be  recovered  by  way  nf  set-off,  or 
in  action  to  recover  back  excess  of 
interest  paid.  First  Nat.  Bank  v.  Gru- 
ber,  91   Pa.  377. 

Reasons  for  rule. — Under  the  Code 
of  Civil  Procedure,  §  97  (Ohio  Rev. 
Stat.  1880,  §  5075;  2  Bates'  Anno.  Stat, 
§  5071),  providing  that  a  set-off  can 
only  be  pleaded  in  an  action  founded 


on  contract,  and  must  be  a  cause  of 
action  arising  on  contract  or  ascer- 
tained by  the  decision  of  a  court,  the 
cause  of  action  for  the  recovery  of 
double  the  interest  paid  to  a  national 
bank  upon  a  usurious  loan  can  not  be 
used  as  a  set-off  in  an  action  by  the 
bank  upon  other  and  independent 
loans.  Barbour  v.  National  Exch. 
Bank,  50  O.  St.  90,  33  N.  E.  542,  30 
L.  R.  A.  192;  Hade  v.  McVay,  etc.,  Co., 
31  C).  St.  331.  See,  also,  Shinkle  v. 
First  Nat.  Bank,  22  O.  St.  516. 

Where  note  renewed. — Interest  in  ex- 
cess of  the  legal  rate,  received  by  a  na- 
tional bank,  although  taken  in  the  re- 
newal of  a  scries  of  notes,  can  not  be 
applied  by  way  of  set-off  or  payment 

1.  Recoupment. — First  Nat.  Bank  v.  ■ 
Hunter,  109  Tenn.  91,  70  S.  W.  371. 

2.  Counterclaim. — Barnet  v.  National 
Bank,  98  U.  S.  555,  25  E.  Ed.  312; 
Slack  V.  First  Nat.  Bank,  44  S.  W. 
354,  19  Ky.  L.  Rep.  1684;  National 
Bank  v.  Lewis,  81  N.  Y.  15;  Farmers', 
etc..  Bank  v.  Eang  (N.  Y.),  22  Hun 
372;  First  Nat.  Bank  v.  Hunter,  109 
Tenn.  91,  70  S.  W.  371;  Comanche^ 
Nat.  Bank  v.  Dabney  (Tex.  Civ.  App.),' 
44   S.   W.   413. 

The  maker  of  a  usurious  note  can 
not  recover  the  forfeiture  by  way  of 
a  counterclaim,  but  only  in  a  separate 
action.  First  Nat.  Bank  v.  Moore,  83 
Iowa   740,   48    N.   W.   1072. 

In  an  action  to  recover  the  amount 
of  a  note  discounted  by  a  national 
bank,  it  can  not  be  counterclaimed 
that  the  bank,  in  discounting  a  series 
of  notes,  the  proceeds  of  which  were 
used  to  pay  other  notes,  knowingly 
took  an  unlawful  rate  of  interest.  The 
proper  remedy  is  an  action  of  debt  to 
recover  back  twice  the  amount  paid. 
National  Bank  v.  Lewis,  81  N.  Y.  15, 
modifying  75  N.  Y.  516,  31  Am.  Rep. 
484. 

In  a  suit  by  a  national  bank  against 
all  the  parties  to  a  bill  of  exchange  dis- 
counted by  it,  to  recover  the  amount 
thereof,  the  assignees  of  the  acceptor, 
who  had  made  an  assignment  for  the 
benefit  of  his  creditors,  can  not,  hav- 
ing intervened  as  parties,  set  up,  by 
way  of  counterclaim  .or  set-off.  that 
the  bank,  in  discounting  a  series  of 
bills  of  said  acceptor,  the  proceeds  of 
which  it  used  to  pay  other  bills,  know- 
ingly took  and  was  paid  a  greater  rate 
of  interest  than  that  allowed  by  law. 
Barnet  v.  National  Bank,  98  U.  S.  555, 
25    L.    Ed.   212. 
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§  270  (7b)  Where  Not  Paid. — Where  usurious  interest  has  not  been 
paid,  all  interest  is  forfeited.  The  bank  can  recover  the  principal.^  but  no 
interest.*  The  borrower  is  not  entitled  to  have  iinpaid  interest  deducted 
from  the  face  of  the  loan.^ 


in  a  suit  upon  the  last  of  the  series. 
Driesbach  v.  National  Bank,  104  U. 
S.  52,  26  L.  Ed.  €-58;  Farmers',  etc., 
Bank  v.  Hoagland,  7  Fed.  1.59;  Oldham 
V.  First  Nat.  Bank,  85  N.  C.  240;  Na- 
tional Bank  v.  Dushane,  96  Pa.  340. 

Usurious  interest  paid  in  cash  upon 
renewals  of  a  note  siven  to  a  national 
bank,  and  of  all  other  notes  of  which 
it  was  a  consolidation,  can  not  be  set 
ofif  in  an  action  upon  the  note,  as  the 
remedy  provided  by  Rev.  St.  U.  S., 
§  5198  fU.  S.  Comp.  St.  1901,  p.  3493], 
where  such  usurious  interest  has  been 
actually  paid — viz,  a  recovery  in  an  ac- 
tion in  the  nature  of  an  action  of 
debt  of  twice  the  amount  of  the  in- 
terest thus  paid — is  exclusive.  Judg- 
ment, Central  Nat.  Bank  v.  Haseltine, 
155  Mo.  58,  55  S.  W.  1015,  85  Am.  St. 
Rep.  531,  affirmed.  Haseltine  v.  Cen- 
tral Nat.  Bank,  183  U.  S.  132,  46  L. 
Ed.   118,   22   S.    Ct.    50. 

Under  Rev.  St.  U.  S.,  §  5198,  provid- 
ing for  the  forfeiture  of  the  entire  in- 
terest where  usury  is  taken  by  a  na- 
tional bank,  and  giving  to  the  person 
by  whom  it  is  paid  the  right  to  re- 
cover twice  the  amount  of  interest 
paid,  a  surety,  when  sued  on  the  last 
of  several  renewals  of  a  note,  is  not 
entitled  to  credit  by  the  usurious  in- 
terest paid  by  the  principal  at  the  time 
of  the  several  renewals,  but  only  by 
the  amount  withheld  by  the  bank  when 
the  original  note  was  executed,  where 
the  right  of  the  principal  to  recover 
the  penalty  is  barred  by  a  judgment 
dismissing,  as  settled,  an  action  brought 
by  him  to  recover  the  penalty.  Faulk- 
ner V.  Marion  Nat.  Bank,  19  Ky.  L. 
Rep.  1268,  43  S.  W.  249. 

Where  note  discounted. — Where  a 
national  bank  discounts  drafts  at  an 
illegal  rate,  the  transfer  of  the  drafts 
to  it  is  a  "payment"  of  the  interest, 
within  the  principle  that  a  payment 
of  usurious  interest  can  not  be  used 
as  a  set-off  in  a  suit  by  the  bank  on 
the  paper  discounted;  therefore  an  ac- 
ceptor is  liable  for  the  face  of  the 
drafts,  though  the  bank  paid  less  for 
them.  Danforth  v.  National  State 
Bank,  1  C.  C.  A  62,  48  Fed.  271,  17  U. 
R.  A.  622.  But  see  post,  "Where  Not 
Paid,"  §  270  (7b),  for  cases  holding 
discount  does  not  amount  to  a  pay- 
ment. 

Usury   on    another     loan. — ^National 


Banking  Act  1864,  §  30,  authorizes  a 
recovery  from  the  bank  of  twice  the 
amount  of  usurious  interest  paid  to  it. 
Code  Civ.  Proc,  §  97,  provides  that  a 
set-ofif  can  only  be  pleaded  in  an  ac- 
tion on  contract.  A  borrower,  hav- 
ing paid  usurious  interest  on  one  loan, 
was  sued  by  the  bank  on  another, 
against  which  he  sought  to  set  off  the 
penalty  for  taking  the  usurious  in- 
terest. Held,  that  the  right  to  recover 
the  usurious  interest  did  not  arise  on 
contract,  and  hence  was  not  available 
as  a  set-off.  Hade  v.  McYav,  etc.,  Co., 
31   O.   St.  231. 

Neither  principal  nor  surety  can  set 
off,  in  an  action  on  a  promissory  note, 
usurious  interest  paid  on  the  note. 
Stephens  v.  Monongahela  Bank,  111 
u.  S.  197,  28  J...  Ed.  399,  4  S.  Ct. 
366,  following  Barnet  v.  National 
Bank,    98   U.    S.   55S,   25   L.    Ed.   212. 

Contra. — Where  a  national  bank 
sues  on  a  note  on  whicli  it  has  re- 
ceived usurious  interest,  the  defendant 
may  set  cff  the  excess  of  interest  or 
discount  paid  from  time  to  time  on  the 
usurious  loan,  Brov/n  v.  Second  Nat. 
Bank,    72    Pa.   209. 

In  an  action  by  a  national  bank,  the 
defendant  may  set  off  the  amount  of 
usurious  discounts  on  previous  trans- 
actions. The  interest  paid  by  him, 
beyond  that  authorized  by  the  Bank 
Act  of  1864,  belongs  to  him,  and  the 
bank  can  hold  it  only  for  his  use. 
Lucas  V.  Government  Nat.  Bank,  78 
Pa.  228,  21  Am.  Rep.  17,  overruled  in 
National  Bank  v.  Dushane,  96  Pa.  340, 
which  conforms  to  the  above  list  of 
cases. 

3.  Where  not  paid. — Farmers',  etc., 
Nat.  Bank  v.  Dearing,  91  U.  S.  29,  23 
L.  Ed.  196;  Slade  v.  Squier,  133  App. 
Div.    666,    118    N     Y.    S.    278. 

4.  Farmers',  etc.,  Nat.  Bank  v.  Dear- 
ing, 91  U.  S.  29,  23  L.  Ed.  196;  Dan- 
forth V.  National  State  Bank,  1  C.  C. 
A.  62,  48  Fed.  271,  17  L.  R.  A.  622; 
First  Nat.  Bank  v.  Childs,  130  Mass. 
519,  39  .A.m.  Rep.  474;  Tomblin  v.  Hig- 
gins,  53  Neb.  92,  73  N.  W.  461,  6S  Am. 
St.  Rep.  596,  reversed  in  78  N.  W.  6?0; 
Wachovia  Nat.  Bank  :'.  Ireland,  122  N. 
C.  571,  29  S.  E.  835;  Huntington  v. 
Krejci,    3    O.    Dec.    532, 

5.  Interest  not  deducted. — In  an  ac- 
tion by  a  national  bank  on  a  prom's- 
sory    note    on    which    it    has    received 
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Where  Note  Discounted. — :If  the  hank  has  discounted  a  note  at  a 
usurious  rate  it  can  recover  only  the  face  of  the  note.®  If  the  bank  reserved 
a  greater  discount  than  is  legal,  paying  the  borrower  the  amount  called  for 
by  the  note,  less  the  legal  discount,  only  the  amount  actually  paid  can  be 
recovered  in  an  action  for  a  penalty  as  in  such  case  the  interest  can  not  be 
said  to  have  been  paid.'^  It  is  competent  to  show,  in  an  action  by  a  national 
bank  on  notes  discounted  by  it,  the  amount  for  which  it  bought  them.s 

Who  May  Make  Defense. — An  accommodation  maker  of  a  note  given 
to  a  national  bank  can  set  up  the  defense  of  usury  to  defeat  the  recovery 
of  interest.^  Where  an  action  is  brought  nominally  upon  a  promissory  note, 
which  was  held  as  collateral  by  a  national  bank  for  overdrafts  upon  it  by 
another  bank,  the  suit  is  actually  to  recover  the  overdrafts  against  the  makers 
of  the  note  as  sureties,  and,  if  usurious  interest  has  been  charged,  the  makers 
may  defalcate  all  the  interest  charged  against  the  whole  amount  of  over- 
drafts claimed. I''  A  promissory  note,  valid  in  its  inception  and  unaffected 
by  usury,  was  discounted  by  the  plaintiff  for  the  payee  at  a  rate  greater  than 
the  legal  interest.  The  defendant,  maker  of  the  note,  caUvnot,  under  the 
federal  banking  act,  set  up  in  his  defense  usury  in  the  contract  of  indorse- 
ment. The  plaintiff  is  entitled  to  recover  the  full  amount  of  principal  and 
interest  due  on  the  note.^^ 

Sufficiency  of  Plea  or  Answer. — In  an  action  by  a  national  bank  on  a 
draft  discounted  by  it,  an  answer  averring  that  the  bank  discounted  the 
draft  at  a  usurious  rate  of  interest,  contrary  to  the  statute,  and  specifying 
the  interest  taken,  is  not  so  frivolous  as  to  authorize  a  judgment  for  plain- 
tiff on  motion,  though  it  does  not  expressly  allege  a  corrupt  intent.^^ 

Limitation  of  Actions. — The  two-year  provision  does  not  apply  to  the 
defense  of  usury  set  up  in  an  action  by  a  national  bank  on  a  note  due  it.^^ 

usurious   interest,   the   borrower  is   not  its  violation  of  the  act  of  congress,  in 

entitled    to    have     such      interest      de-  charging  usurious  interest.     Third  Nat. 

ducted,   but  the  bank  can   nor  reco\er  Bank  v.    Miller,   90   Pa.   241. 

any    unpaid    interest.      Huntington    v.  n.     importers',    etc.,    Nat.    Bank   v. 

Krejci,   3   O.   Dec.   532.           _  Littell,  47  N.  J.  L.  233. 

6.      Note      discounted. — tirst      Nat.  ,„    t,t  .■„.    ,  tj i,  „,   n,^,^,,^^  r\r   v  l 

.__i.  ..    ou;ij„    -,00  AT„„„    o,o    .o    A„,  12-    National  Bank  z/.  OtLUtt  (.M.  y.), 


48   Barb.  256. 


Bank  v.  Childs,  133  Mass.  248,  48  Am. 

Rep.   509;   National   Bank  v.   Lewis,   81  ,  .     .      .           ,         .            ,-,■  i    ^^ 

N.    Y.    15;    Hade   v.   McVay,   etc.,    Co.,  13.     Limitation    of    actions.— Pickett 

31  O    St    231  ""■  Merchants    Nat.  Bank,  32  Ark.  34b; 

^    \t  1-  '   'i    t.     1          T       •      ot    ivT  First   Nat.   Bank  v.   Childs,   130   Mass. 

7.     National    Bank    v.    Lewis,    81    N.  j^g^   39   ^^    ^^^    ^^^.   Moniteau  Nat. 


Y.  15. 


Bank  v.  Miller,  73  Mo.  187. 


.Ai^^^Q^.rl-    ?r«    ^-    Haulenbeek,  Such '  defense   is   not'  limited  to  two 

19  N.   Y.   S.  567,  65   Htm  54.  ^^^^.^    ^^^^^   ^j^^   unlawful   receiving  of 

9.  Trabue  ■'J.  Cook  (Tex.  Civ.  App.;,  interest.  The  limitation  of  two  years 
124  S.  W.  455.  applies    to    the    time    within   which   an 

10.  Who  may  make  defense.^Nor  action  must  be  brought  to  recover 
does  the  fact  that  the  bank  which  had  back  twice  the  amount  of  unlawful  in- 
made  the  overdrafts  charged  illegal  terest  paid.  First  Nat.  Bank  v.  Childs, 
interest  to  their  customers  on  the  130  Mass.  519,  39  Am.  Rep.  474;  S.^C, 
notes  discounted  for  it  by  the  national  133  Mass.  248,  43  Am.  Rep.  509.  see 
bank  affect  the  right  of  the  sureties  post,  "Action  for  Penalty  or  to  Re- 
to  set  up,  as  against  the  national  bank,  cover  Back  Usury  Paid,"  §  270  (11). 
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§  270  (8)  Whether  Payments  Made  Shall  Be  Applied  to  Prin- 
cipal or  Forfeited  Interest. — A  payment  to  the  bank  by  the  borrower, 
without  any  direction  as  to  its  application,  must  be  applied  to  the  principal 
and  not  to  forfeited  usurious  interest  thereon. i*  But  the  right  to  have 
such  payments  applied  to  the  payment  of  the  principal  is  lost  after  the 
expiration  of  two  years  after  such  payment.^^ 

Applied  to  Interest. — Where  various  payments  had  been  made  by  the 
borrower,  which  were  deducted  from  old  notes,  and  new  notes  given  for 
the  balances,  the  payments  should  be  applied  to  the  interest. ^^    An  applica- 


14.  Payments  applied  to  principal. 
— First  Nat.  Bank  v.  Turner,  3  Kan. 
App.  .i52,  43  Pac.  93<i:  First  Nat.  Bank 
V.  Mclnturff,  3  Kan.  App.  536,  63  Pac. 
839;  Silva  V.  First  Nat.  Bank,  10  Ky. 
L.  Rep.  365;  Citizens'  Nat.  Bank  v. 
Donnel,  173  Mo.  384,  72  S.  W.  935,  af- 
iirmed  in  195  U.  S.  369,  49  L.  Ed.  238, 
25  S.  Ct.  49;  Moniteau  Nat.  Bank  v. 
Miller,  73  Mo.  187;  Bank  v.  Sler.iinons, 
34  O.  St.  143,  33  Am.  Rep.  364;  Hig- 
ley  V.  First  Nat.  Bank,  26  O.  St.  75,  20 
Am.  Rep.  759;  Stout  v.  Ennis  Nat. 
Bank,  69  Tex.  384,  8  S.  W.  808. 

Wiien  partial  payment  is  made  to  a 
national  bank  undei  a  contract  to  pay 
usurious  interest,  in  the  absence  of  a 
stipulation  as  to  how  the  payment 
shall  be  appropriated,  the  law  will  ap- 
ply it  in  liquidation  of  that  portion  of 
the  contract  which  is  legal,  and  the 
bank  may  afterwards  avoid  the  pen- 
alty fixed  by  act  of  congress  for  col- 
lecting usurious:  interest  by  relinquish- 
ing claim  for  it.  Stout  v.  Ennis  Nat. 
Bank,  69  Tex.  384,  8  S.  W.  808. 

Where  a  national  bank  purchases  ac- 
cepted drafts  at  a  usurious  discount, 
and  the  acceptor  makes  a  payment  to 
the  bank  without  any  direction  as  to 
its  application,  it  can  not  be  applied  to 
the  forfeited  interest,  but  must  be 
credited  on  the  face  value  of  the 
drafts.  Danforth  v.  National  State 
Bank,  1  C.  C.  A.  62,  48  Fed.  371,  17  L. 
R.   A.   623. 

.\)1  payments  made  by  the  maker  of 
a  note  will  be  deducted  from  the 
amount  of  the  original  debt,  where 
they  are  set  uo  in  defense  to  an  action 
on  the  note.  First  Nat.  Bank  v.  Childs, 
130   Mass.   519,   39   Am.   Rep.   474. 

Where  a  borrower  from  a  national 
bank  under  a  contract  providing  for 
usurious  interest  made  no  specific  ap- 
propriation of  a  payment  to  interest, 
the  bank  had  no  right  to  appropiiate 
any  part  of  such  payment  to  the  in- 
terest account,  but  was  required  to 
aoply  the  same  in  extinguishment  of 
the   principal.     Second   Nat.     Bank     v. 

3   B   &   B— 19 


Fitzpatrick,  37  Ky.  L.  Rep.  283,  84  S. 
W.   1150. 

Necessity  for    specific   application. — 

Where  a  national  bank  contracts  for 
interest  at  a  usurious  rate,  it  at  once 
forfeits  all  interest,  and  unappropriated 
payments  subsequently  made  by  the 
debtor  must  be  first  applied  to  the 
principal,  so  that  while  any  part  of 
the  principal  remains  unpaid  there  is 
no  payment  of  usurious  interest,  and 
uo  right  to  recover  the  penalty  for 
taking  usury  accrues,  unless  payments 
made  by  the  debtor  are  specifically  ap- 
plied by  him  to  usurious  interest.  Citi- 
zens' Nat.  Bank  v.  F'orman,  111  Ky. 
206,  33  Ky.  L.  Rep.  613,  63  S.  W.  454, 
56   L.   R.   A.   673. 

Payments  made  generally  on  a  note 
securing  a  usurious  loan  will  be  ap- 
plied in  satisfaction  of  the  principal. 
Bank  v.  Slemmons,  34  O.  St.  143,  33 
Am.  Rep.  364. 

15.  Higley  v.  First  Nat.  Bank,  36 
O.   St.  75,  30  Am.   Rep.  759. 

16.  Applied  to  interest. — In  an  ac- 
tion against  a  national  bank  to  recover 
usurious  interest  paid,  and  also  a  pen- 
alty, it  appeared  that  various  pay- 
ments had  been  made  by  plaintiff,  a 
borrower,  which  were  deducted  from 
old  notes,  and  new  notes  given  for  Ihe 
balances.  Held,  that  defendant  could 
not  apply  the  payments  first  to  interest, 
in  the  absence  of  an  agreement  to  that 
effect.  Kinser  v.  Farmers'  Nat.  Bank, 
58  Iowa  738,  13  N.  W.  59. 

Usurious  interest,  actually  paid  to  a 
national  bank  on  discounting  and  re- 
newing a  series  of  notes,  can  not  in  an 
action  by  the  bank  on  the  last  of  them 
be  applied  in  satisfaction  of  the  prin- 
cipal of  the  debt.  National  Exch. 
Bank  v.  Boylen,  36  W.  Va.  554,  53  Am. 
Rep.  113,  reaffirmed  in  Charleston  Nat. 
Bank  v.  Bradford,  51  W.  Va.  355,  43 
S.   E.  153. 

"Lynch  V.  Merchants'  Nat.  Bank,  23 
W.  Va.  554.  46  Am.  Rep.  520,  is  a  case 
verv  different  from  this  and  the  de- 
cision in  that  case  has   no  application 
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tion  by  a  national  bank  of  a  payment  on  a  usurious  note  to  payment  of  the 
usurious  interest,  with  the  knowledge  and  consent  of  the  maker,  so  that 
the  two-year  limitation  for  recovery  of  the  penalty  begins  to  run,  is  shown, 
where  on  the  back  of  the  note  is  indorsed  interest  paid  at  a  usurious  rate, 
and  such  note  is  taken  up  and  a  new  note  given  for  the  amount  remaining 
unpaid  after  allowing  such  usurious  rate.^'' 

Applied  to  Principal  and  Interest. — The  plaintiff  borrowed  large  sums 
of  a  national  bank  at  usurious  interest,  made  payments  from  time  to  time, 
and  at  his  occasional  settlements  gave  his  notes  for  the  balance  due  after 
deducting  his  payments  from  the  principal  and  interest.  The  payments 
must  be  held  to  have  been  applied  pro  rata  to  the  principal  and  interest.^* 

Paid  after  Maturity. — Where  a  national  bank  discounts  a  draft  before 
maturity  at  an  illegal  rate  of  interest,  the  interest-bearing  capacity  of  the 
draft  after,  as  well  as  before,  maturity  is  destroyed,  and  an  amount  paid 
on  the  draft  after  maturity  thereof  must  be  credited  on  the  principal  of  the 
draft,  without  regard  to  when  the  interest  thereon  accrued. i^ 

§  270  (9)  Amount  or  Extent  of  Penalty  for  Taking  Usury— 
§  270  (9a)  In  General. — The  onl^^  penalties  incurred  by  the  bank  for 
taking  usury,  so  far  as  concerns  the  debtor,  are  the  forfeiture  of  the  un- 
paid interest,  and  a  penalty  of  twice  the  amount  of  interest  that  has  been 
paid,  if  sued  for  within  two  years. ^^  The  usurious  contract  destroys  the 
interest-bearing  quaHty  of  the  paper. ^i 

Act  of  Congress  Governs. — National  banks  are  subject  only  to  the 
penalties  prescribed  by  the  United  States  Banking  Act  for  taking  usury. ^^ 

Whether  or  Not  Rate  Fixed  by  State  Law. — The  bank  incurs  the 
penalty  both  where  the  maximum  rate  of  interest  is  fixed  by  the  state  law 

here.     That  was  an  action  to  recover  when    unpaid.      Hade   v.    McVay,    etc., 

double  the  amount  of  the  usurious  in-  Co.,    31    O.    St.   231. 

terest   paid   the   bank   by   the   plaintiff,  81.    Quint  v.  First  Nat.  Bank,  9  Kan. 

while   this    is    an    action   in   which   the  App.   474,   58   Pac.   1010. 

defendants    are    attempting   to    set    off  22.    Act  of  congress  governs. — Mer- 

usurious    interest     paid      against      the  chants',    etc.,    Nat.    Bank   v.    Myers,   74 

principal    of   the    debt    sued    on.      The  N.   C.   514. 

former  is  expressly  authorized  by  the  "Where  a  national  bank  loans  money 
act  of  congress,  while  the  latter  can  upon  a  usurious  contract,  such  pen- 
not  be  done  according  to  the  authori-  alties,  and  only  such,  can  be  enforced 
ties  before  cited."  National  Exch.  as  are  provided  in  the  National  Bank- 
Bank  V.  Boylen,  26  W.  Va.  554,  53  Am.  ing  Act."  Farmers',  etc.,  Nat.  Bank  v. 
Rep.  113.  Bearing,   91   U.    vS.   29,   33   L.   Ed.   196; 

17.  McCarthy  v.  First  Nat.  Bank,  National  Bank  v.  Eyre,  53  Iowa  114, 
33   S.   Dak.   369,   121   N.   W.   853.  2    N.    W.    995. 

18.  Kinser  v.  Farmers'  Nat.  Bank,  ^^''l^u^^^^  l^  P""''^,'^  ""f  ^T. 
58  Iowa  728,  13   N.  W.  59.  alty.-Although  the  usury  law  of  May 

,o     TvT  *■        1  Ci  *     T.     1         -D     •        J  28,   1858,    imposes   no   penalty  for   tak- 

<-.    u  ^^^\T''}J'lf%^l''^J.;  ^^^It^'J'  ing  a  greater  rate  than  6  per  cent,  yet 

61  Hun  339    16  N.  Y.  S.  123,  40  N.  Y.  no^retter  rate  is  "lawful.",  within  Rev. 

bt.   Kep.    640.  gj  -jj   g^  g  j^g,^.  ^^(j^  if  ^  national  bank 

20.  .  Amount  of    penalty.— Wiley     v.  in    that    state    takes    more    than    0   per 

Starbuck,.  44    Ind.    398.  cent  interest,  it  becomes  liable  for  the 

The  Act  of  1864  provides  for  the  for-  penalty  imposed  on  it  by  §  5198.     Le- 

feiture  of  double  the  interest  received,  banon     Nat.     Bank     v.     Karmany,      98 

or   a   forfeiture    of   the    entire    interest  Pa.    65. 
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and  where  it  is  not  fixed  by  the  state  law  but  declared  by  the  act  of  congress 
to  be  seven  per  centum.^* 

§  270  (9b)  Where  Interest  Actually  Paid. — The  act  of  congress, 
in  regard  to  the  consequences  of  taking  usury,  provides  that,  in  case  the 
greater  rate  of  interest  has  been  paid,  the  person  by  whom  it  has  been 
paid,  or  his  legal  representatives,  may  recover  back,  in  an  action  in  the 
nature  of  an  action  of  debt,  twice  the  amount  of  the  interest  thus  paid  from 
the  association  taking  or  receiving  the  same;  provided  such  action  is  com- 
menced within  two  years  from  the  time  the  usurious  transaction  occurred. 2* 
There  is  conflict  as  to  the  construction  of  this  provision.  The  majority  of 
the  cases  hold  that  the  amount  of  the  penalty  recoverable  in  an  action  against 
national  banks  is  twice  the  whole  amount  of  the  interest  paid,  and  not 
merely  twice  the  amount  paid  in  excess    of    the    legal  rate.^^     Other  cases 


23.    Whether   or   not  fixed  by   state 

law.— Act  Cong.  June  3,  1864  (13  Stat. 
H9),  §  13,  provides  that  every  national 
bank  may  take  on  any  loan  or  dis- 
count made,  or  on  any  note,  bill  of  ex- 
change, etc.,  interest  at  the  rate  al- 
lowed by  the  law  of  the  state  or  ter- 
ritory where  the  bank  is  located,  and 
no  more,  etc.;  that,  when  no  rate  is 
fixed  by  the  laws  of  the  state  or  ter- 
ritory, the  bank  may  take  not  exceed- 
ing 7  per  cent;  that  the  knowingly  tak- 
ing "a  rate  of  interest  greater  than 
aforesaid"  shall  be  held  and  adjudged 
a  forfeiture  of  the  entire  interest  which 
the  note,  bill,  or  other  evidence  of 
debt  carries  with  it,  or  which  has  been 
agreed  to  be  paid;  and,  in  case  such 
greater  rate  of  interest  has  been  paid, 
it  maj'  be  recovered  back;  and  the 
purchase,  discount,  or  sale  of  a  bona 
fide  bill  of  exchange,  payable  at  an- 
other place  than  the  place  of  such  pur- 
chase, discount,  or  sale  at  not  more 
than  the  current  rate  of  exchange  for 
sight  drafts,  in  addition  to  the  in- 
terest, shall  not  be  considered  as  tak- 
ing or  receiving  a  greater  rate  of  in- 
terest. Held,  that  the  quoted  words 
do  not  refer  simply  to  the  preceding 
sentence,  which  relates  to  banks  where 
no  rate  of  interest  is  fixed  by  law,  so 
as  to  leave  the  consequences  of  usury 
where  such  rate  is  fixed  to  be  gov- 
erned wholly  by  the  local  law  on  the 
subject,  but  they  relate  to  the  preced- 
ing clause  as  well.  Even  if  the  quoted 
words  have  reference  only  to  the  pre- 
ceding sentence,  which  relates  to  banks 
where  no  rate  of  interest  is  fixed  by 
law,  the  law  of  the  state  where  the 
bank  is  located,  including  its  penalties, 
would  not  apply.  Farmers',  etc.,  Nat. 
Bank  v.  Bearing,  91  U.  S.  29,  33  L. 
Ed.   196. 


24.  Rev.    St.,   §   5198,   5   Fed.    St.,   p. 
133. 

25.  Twice  amount  of  entire  interest. 

— Lake  Benton  First  Nat.  Bank  v. 
Watt,  184  U.  S.  151,  46  E.  Ed.  475,  32 
S.  Ct.  457;  Louisville  Trust  Co.  v.  Ken- 
tucky Nat.  Bank,  103  Fed.  443;  Hill  v. 
National  Bank,  15  Fed.  432,  21  Blatchf. 
258;  Markson  v.  First  Nat.  Bank,  Fed. 
Cas.  No.  9,097;  Crocker  v.  First  Nat. 
Bank,  Fed.  Cas.  No.  3,397,  4  Dill.  358; 
Louisville  Trust  Co.  v.  Kentucky  Nat. 
Bank,  87  Fed.  143;  National' Bank  v. 
Davis,  Fed.  Cas.  No.  10,038,  8  Biss. 
100;  National  Exch.  Bank  v.  Moore, 
Fed.  Cas.  No.  10,041,  3  Bond.  170; 
First  Nat.  Bank  v.  Mclnturff,  3  Kan. 
App.  536,  63  Pac.  839;  Ffenderson  Nat. 
l?ank  V.  Alves,  91  Ky.  143,  13  Ky.  L. 
Rep.  722.  15  S.  W.  132;  National  Bank 
V.  Johnson,  91  Ky.  181,  12  Ky.  T^.  Rep. 
759,  15  S.  W.  134;  S.  C,  11  Ky.  L. 
Rep.  904;  Second  Nat.  Bank  v.  Fitz- 
patrick.  111  Ky.  228,  23  Ky.  L.  Rep. 
610,  63  S.  W.  459,  63  L.  R.  A.  599; 
Watt  V.  First  Nat.  Bank,  76  Minn. 
458,  79  N.  W.  509;  S.  C,  79  Minn.  266, 
83  N.  W.  1118,  aflirmed.  First  Nat. 
Bank  v.  Watt,  184  U.  S.  151.  46  L. 
Ed.  475,  33  S.  Ct.  457;  Schuyler  Nat. 
Bank  ;■.  Eollong,  34  Neb.  821,  40  N.  W. 
411;  S.  C,  38  Neb.  684,  45  N.  W.  164; 
National  Bank  v.  Trimble,  40  O.  St. 
629;  Shinkle  v.  First  Nat.  Bank,  32  O. 
St.  516;  Allen  v.  First  Nat.  Bank,  33 
O.  St.  97-  Vilas  Nat.  Bank  v.  Cham- 
bers, 1  Wkly.  L.  Bull.  85,  7  O.  Dec. 
53;  J^ebanon  Nat.  Bank  v.  Karmany, 
98  Pa.  65;  Colgin  v.  City  Nat.  Bank, 
16  Tex.  Civ.  App.  346,  40  S.  W.  634; 
Lasater  v.  First  Nat.  Bank.  96  Tex. 
345,  73  S.  W.  1057,  affirmed  in  97  Tex. 
638,  no  op.;  Boerner  v-  Traders'  Nat. 
Bank,  90  Tex.  443,  39  S.  W.  285;  Smith 
V.   Chilton,   90   Tex.   447,   39   S.   W.   287; 
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hold  that  the  penalty  is  twice  the  amount  of  the  interest  paid  in  excess  of 
the  legal  rate,  and  not  twice  the  amount  of  the  entire  interest  paid  legal 
and  illegal.^^  The  first  sentence  of  the  section  without  the  slightest  am- 
biguity provides  for  the  forfeiture,  not  of  the  amount  by  which  the  usurious 
has  exceeded  the  lawful  rate,  but  of  the  entire  interest.  When  the  statute 
then  proceeds,  in  the  very  next  sentence,  to  say  "In  case  the  greater  rate 
of  interest  has  been  paid,  the  person  by  whom  it  has  been  paid,  or  his  legal 
representatives,  may  recover  back  *  *  *  twice  the  amount  of  the  interest 
thus  paid,"  it  can  not  in  reason  be  held  that  the  words,  "the  interest  thus  paid," 
refer  to  any  other  sum  than  the  entire  interest  as  provided  in  the  previous 
sentence.  To  hold  otherwise  would  be  to  decide  that  the  statute  forfeited 
the  entire  amount  of  interest  whenever  a  usurious  rate  had  been  taken, 
received,  reserved  or  charged,  and  yet  limited  the  debtor's  right  to  recover 
back  only  to  twice  the  amount  of  the  excess  of  the  usurious  over  the  legal 
rate.  This  would  be  to  interpret  the  law  as  in  one  sentence  imposing  a 
forfeiture  of  the  entire  interest,  whilst  in  the  next  sentence  it  rendered  such 
forfeiture,  in  many  cases,  absolutely  nugatory.  That  such  would  ■  be  the 
result  becomes  apparent  when  it  is  considered  that  whilst  it  is  conceded 
that  in  case  usurious  interest  is  received  the  entire  amount  is  forfeited,  it  is 
yet  argued  that  in  case  suit  is  brought  to  recover  the  forfeited  usurious 
interest,  the  entire  interest  received  can  not  be  awarded.^''^ 

Interest  on  Penalty. — The  sum  which  may  be  recovered  back  is  not  a 
debt,  but  a  penalty,  and  hence  does  not  bear  interest.^^ 

Stout  V.  Ennis  Nat.  Bank,  69  Tex.  384,  Fed.    Cas.   No.   3,397,   4   Dill.   358;   Hill 

8  S.  W.  808.  V.    National    Bank,    15     Fed.      433,      21 

Where  usurious  interest  has  been  ac-  Blatchf.    258;    Louisville    Trust    Co.   v. 

tually  paid,  double  the  amount  thereof  Kentucky   Nat.   Bank,   87   Fed.   143;   S. 

may    be    recovered    from     a      national  C,   102   Fed.  442.     The  state  courts  of 

bank,  under  the  provisions  of  Rev.  St.,  last  resort  have  also,  as  a  general  rule, 

§   5198.     Markson  v.   First  Nat.   Bank,  upheld  the  same  construction.   Boerner 

Fed.  Cas.  No.  9,097.  v.  Traders'  Nat.  Bank,  90  Tex.  443,  39 

26.  Twice  amount  of  excessive  in-  S.  W.  285,  and  authorities  there  cited, 
terest.— Hintermister  v.  First  Nat.  True  it  is  that  in  a  few  cases  some 
Bank,  64  N.  Y.  312;  modifying  3  state  courts  have  hesitatmgly  taken 
Hun  345;  Brown  v.  Second  Nat.  Bank,  an  opposite  view;  but  we  think,  for  the 
72  Pa.  209;  Bobo  v.  People's  Nat.  reasons  which  we  have  given,  the  let- 
Bank,  92  Tenn.  444,  21  S.  W.  888;  ter  of  the  statute  is  too  plain  and  its 
First  Nat.  Bank  v.  Hunter,  109  Tenn.  mtention  too  manifest  to  justify  such 
91  70  S.  W.  371;  McCreary  v.  First  an  interpretation."  First  Nat.  Bank  v. 
Nat.  Bank,  109  Tenn.  138,  70  S.  W.  Watt,  184  U.  S.  151,  46  L.  Ed.  475,  22 
821:    Cheek   v.    Merchants'   Nat.^  Bank,  S.   Ct.   457. 

57  Tenn.  (10  Heisk.)   618.  28.    Interest   on   penalty.— Higley  v. 

27.  "Whilst  the  question  here  pre-  Pirst  Nat.  Bank,  26  O.  St.  75,  20  Am. 
sented  has  not  been  heretofore  passed  Rep-  759;  Columbia  Nat.  Bank  v. 
upon  by  this  court,  the  circuit  courts  Bletz  (Pa.),  2  Penny.  169;  McCreary 
of  the  United  States  have  had  oc-  -'■■■  First  Nat.  Bank,  109  Tenn.  128,  70 
casion    frequently    to    consider    it,    and  S.  W.  821. 

have    uniformly   construed^  the    statute  A  judgment  against  a  national  bank 

in  accordance  with  its  plain  import  as  for  twice  the  amount  of  interest  paid, 

we   have   iust  expounded  it.     National  as   a  penalty  for  taking  usury,  should 

Bank   v.   Davis,   Fed.    Cas.   No.   10,038,  have    allowed    interest    from    the    date 

a  Biss.  100;  Bank  v.  Moore   (U.  S.),  2  of   filing   the    petition    to    recover   the 

Bond,  174;  Crocker  v.  First  Nat.  Bank,  penalty;    that    being    the    date    of   the 
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§  270   (9c)  Where  Interest  Not  Paid— §  270   (9ca)  In  General. 

— The  taking,  receiving,  reserving,  or  charging  a  rate  of  interest  greater 
than  is  allowed  by  law,  when  knowingly  done,  shall  be  deemed  a  forfeiture 
of  the  entire  interest  which  the  note,  bill,  or  other  evidence  of  debt  carries 
with  it,  or  which  has  been  agreed  to  be  paid  thereon.^*  There  is  no  conflict 
as  to  construction  of  this  provision.  The  cases  which  hold  that  excessive 
interest  only  is  recoverable  where  actually  paid,  distinguish  the  two  statutory 
provisions,  and  hold  that  the  entire  interest  and  not  merely  the  usurious 
interest  is  forfeited. ^^ 

§  270  (9cb)  Interest  Discounted. — Where  the  usurious  interest  is 
discounted  from  the  face  of  the  note,  the  bank  can  only  recover  the  face  of 
the  note  less  the  interest  deducted.^i 

§  270  (9cc)  Interest  on  Renewal  Note. — Where  the  illegal  in- 
terest on  the  original  note  is  incorporated  into  a  renewal  note,  the  whole 
interest  on  both  notes  will  be  disallowed  ;^^  but  where  usurious  interest  is 
not  reserved  in  the  renewal  note,  the  interest  on  the  old  note  will  be  dis- 
allowed, but  the  renewal  note  will  bear  interest.^^  Where  a  national  bank 
has  charged  usurious  interest  on  a  series  of  renewal  notes,  the  taint  of 
usury  follows  through  the  whole  line,  and  the  bank  forfeits  all  the  interest 


first  demand  therefor.  Second  Nat. 
Bank  v.  Fitzpatrick,  111  Ky.  328,  23 
Ky.  L.  Rep.  610,  63  S.  W.  459,  63  L. 
R.   A.    599. 

29.  Interest  not  paid. — Rev.  St., 
§  5198,   5   Fed.   St.,  p.  133. 

Where  the  interest  has  not  been 
paid,  the  entire  interest,  and  not 
merely  the  usurious  interest,  is  for- 
feited, and  should  be  deducted  in  an 
action  by  the  bank  for  .the  money 
loaned.  Bank  v.  Slemmons,  34  O.  St. 
142,  33  Am.  Rep.  364;  Hade  v.  McVay, 
etc.,  Co.,  31  O.  St.  231;  Shunk  v.  First 
Nat.  Bank,  22  O.  St.  508.  10  Am.  Rep. 
763;  Shinkle  v.  First  Nat.  Bank,  23 
O.  St.  516;  First  Nat.  Bank  v.  Mc- 
Carthy,  18   S.   Dak.  23  8,  100  N.  W.  14. 

The  original  Act  of  February,  1863 
(13  U.  S.  Stat.  678,  §  46),  in  case  il- 
legal interest  was  taken  or  reserved, 
forfeited  the  entire  debt.  Hade  v.  Mc- 
Vay, etc.,   Co.,  31    O.   St.  331. 

30.  Hintermister  v.  First  Nat.  Bank, 
64  N.   Y.  212. 

31.  Where  interest  discounted. — 
Schuyler  Nat.  Bank  v.  BollonR,  24  Neb. 
821.  40  N.  W.  411;  S.  C,  34  Neb.  825, 
40  N.  W.  413;  National  State  Bank  v. 
Brainard,  61  Hun  339,  16  N.  Y.  S.  133, 
40  N.  Y.  St.  Rep.  640. 

Where  a  national  bank  has  dis- 
counted paper  at  a  usurious  rate,  and 
then  brings  action  thereon  against  the 
indorser,    it     can     recover      only      the 


amount  paid  defendant,  without  legal 
interest,  as  the  entire  interest  is  for- 
feited. Lucas  V.  Government  Nat. 
Bank,    78    Pa.    338,    31    Am.    Rep.    17. 

32.  Interest  on  renewal  note. — In 
rendering  judgment  on  a  promissory 
note  given  to  a  national  bank,  in  re- 
newal, into  which  note  illegal  interest 
on  the  original  note  was  incorporated, 
the  whole  interest  on  both  notes  will 
be  disallowed.  Bank  v.  Slemmons,  34 
O.  St.  143,  33  Am.  Rep.  364,  distin- 
guishing Shinkle  v.  First  Nat.  Bank, 
32  O.  St.  516. 

Where,  in  renewal  notes  to  a  bank 
bearing  legal  rates,  illegal  interest  is 
incorporated,  the  bank  can  not  recover 
any  interest  on  such  renewal  notes 
from  the  date  the  interest  has  been 
reduced  to  the  \  legal  rate.  Farmers', 
etc.,  Bank  v.  Hoagland,  7   Fed.  159. 

33.  Legal  interest  on  renewal. — But 
where  a  new  note  is  given  in  a  trans- 
action which  amounts  to  a  payment  of 
an  old  note  on  which  usurious  interest 
was  paid,  and  usurious  interest  is  not 
reserved  on  the  new  note,  the  new 
note  will  bear  interest,  though  a  por- 
tion of  the  usurious  interest  charged 
on  the  original  note  be  incorporated 
in  the  new  note;  but  the  maker  of  the 
old  note  would  still  have  his  right  to 
recover  double  the  amount  of  interest 
paid  thereon.  Shinkle  v.  First  Nat. 
Bank,    32    O.    St.    516. 
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paid  on  the  whole  series.^*  Where  a  renewal  note  included  the  principal 
of  a  former  note,  with  usurious  interest  thereon,  and  also  unlawful  interest 
charges  on  certain  overdrafts,  and  the  long  account  between  the  parties  was 
one  continuous  transaction,  the  entire  transaction  was  affected  with  usury 
from  the  time  that  any  item  thereof  became  tainted,  and  subjected  the  payee 
to  a  forfeiture  of  the  entire  interest  on  the  former  note  and  on  the  over- 
drafts.ss 

§  270  (9cd)  Interest  on  Overdrafts. — Where  a  national  bank 
charges  usurious  interest  on  overdrafts,  it  thereby  loses  the  right  to  recover 
any  interest  at  all.^® 

§  270  (9ce)  Period  for  Which  Forfeited, — There  seems  to  be  no 
settled  rule  as  to  the  duration  of  time  for  which  the  entire  interest  is  for- 
feited. It  is,  of  course,  forfeited  prior  to  maturity,^^  and  it  has  been  held 
that  interest  accruing  after  maturity  is  forfeited,  although  for  a  lawful 
rate.^^  In  one  case  it  has  been  held  that  interest  is  forfeited  until  time  of 
bringing  suit,^^  while  in  another  case  it  is  held  forfeited  until  time  of  judg- 
ment.*o 


34.  Series  of  renewals. — Cake  v. 
First  Nat.  Bank,  86  Pa.  303. 

Where  a  national  bank  lends  money 
at  a  usurious  rate  of  interest,  and  the 
note  therefor  is  renewed  from  time  to 
time,  usury  being  embraced  in  each 
renewal,  the  entire  interest  may  be 
eliminated  from  the  last  note,  so  that 
nothing  can  be  recovered  thereon  ex- 
cept the  original  principal.  Peoples 
V.  First  Nat.  Bank,  15  Ky.  L.  Rep.  748. 

Where  a  national  bank  loaned  money 
at  usurious  interest,  and  added  it  into 
a  note,  which  was  several  times  re- 
newed at  the  usurious  rate,  the  bank  is 
only  entitled  to  recover,  in  an  action 
on  the  last  note,  the  principal  sum 
originally  loaned,  less  the  partial  pay- 
ments made  on  the  notes.  Sydner  v. 
Mt.  Sterling  Nat.  Bank,  94  Ky.  231, 
15   Ky.  L.  Rep.  4,  21   S.  W.  1050. 

Where  one  gives  a  renewal  note  in 
continuation  of  the  same  original  loan, 
which  was  usurious,  the  taint  of  usury 
attaches  to  such  renewal,  and  all  sums 
paid,  either  on  the  original  or  on  the 
renewal  note,  should  be  credited  on 
the  amount  of  the  original  loan.  Mon- 
iteau Nat.  Bank  v.  Miller,  73  Mo.  187. 

35.  Citizens'  Nat.  Bank  v.  Donnell, 
172  Mo.  384,  72  S.  W.  925,  affirmed  in 
195  U.  S.  369,  49  L.  Ed.  238,  25  S.  Ct.  49. 

36.  Third  Nat.  Bank  v.  Miller,  90 
Pa.  241. 

37.  Before  maturity. — Where  a  na- 
tional bank  discounts  a  draft  before 
maturity  at  an  illegal  rate  of  interest 
and    reserves    the    discount,    the    bor- 


rower receiving  the  amount  of  the 
draft,  less  the  discount  reserved,  all 
interest  on  such  draft  accruing  prior 
to  maturity  will  be  forfeited  by  the 
bank,  under  Rev.  St.  U.  S.,  §  5198, 
which  prohibits  a  national  bank  from 
reserving  a  greater  rate  of  interest  on 
loans  than  is  allowed  by  the  law  of 
the  state  where  the  bank  is  situated. 
National  State  Bank  v.  Brainard,  61 
Hun  339,  16  N.  Y.  S.  123,  40  N.  Y.  St. 
Rep.  640. 

38.  After  maturity. — First  Nat.  Bank 
z\  Stauffer,  Fed.  Cas.  No.  4,810a, 
1  Fed.  187;  Shunk  v.  First  Nat.  Bank, 
22  O.  St.  508,  10  Am.  Rep.  762;  but  see 
Brown  v.  Marion  Nat.  Bank,  92  Ky. 
607,   13   Ky.   L.   Rep.  812,   18   S.  W.  635. 

Where  a  national  bank  receives  usu- 
rious interest,  it  forfeits  the  entire  in- 
terest on  the  note,  including  that  ac- 
cruing after  maturity,  though  the  lat- 
ter rate  be  lawful.  Shafer  v.  First 
Nat.   Bank,  53   Kan.   614,  36   Pac.  993. 

39.  Time  of  bringing  suit. — A  na- 
tional bank  by  contracting  for  usurious 
interest  forfeits  all  interest  only  _to 
the  date  of  bringing  suit  on  the  note, 
and  judgment  for  the  principal  should 
bear  interest  at  the  legal  rate  from  the 
date  of  filing  the  petition.  Second  Nat. 
Bank  V.  Fitzpatrick,  111  Ky.  228,  23 
Ky.  L.  Rep.  610,  63  S.  W.  459,  62  L.  R. 
A.  599. 

40.  Time  of  judgment.— The  taking 
or  charging  of  an  excessive  rate  of  in- 
terest by  a  national  bank  forfeits  all 
interest  accruing  after  maturity  of  the 
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§  270  (10)  Effect  of  Taking  Usury  upon  Contract.— The  only  for- 
feiture declared  by  the  National  Banking  Act  is  that  of  the  entire  interest 
when  usury  is  charged,*^  and  no  loss  of  the  whole  debt  is  incurred  by 
the  bank.*2 

Upon  Title  to  Paper. — The  title  of  a  national  bank  to  a  note  which  it 
has  discounted  is  not  affected  by  the  fact  that  the  rate  of  discount  was 
usurious.*^ 

Upon  Negotiability. — In  an  action  by  a  national  bank  against  the  maker 
of  a  promissory  note,  the  mere  fact  that  the  bank  discounted  the  note  at  a 
usurious  rate  does  not  affect  the  title  or  negotiability  of  the  note,  and  does 
not,  therefore,  render  it  subject  to  defenses  existing  between  the  maker  and 
payee.** 


debt  and  before  judgment,  as  well  as 
that  accruing  before  maturity.  Shunk 
V.  First  Nat.  Bank,  32  O.  St.  508,  10 
Am.   Rep.  762. 

41.  See  ante,  "Amount  and  Extent  of 
Penalty  for  Taking  Usury,"  §  370   (9). 

42.  Effect  of  usury  on  original  debt. 
- — Hintermister  v.  First  Nat.  Bank,  64 
N.  Y.  312;  First  Nat.  Bank  v.  Garling- 
house,  22  O.  St.  492,  10  Am.  Rep.  75 J. 

''The  statute  operates  on  the  instru- 
ment given  for  the  loan,  and,  in  effect, 
declares  it  to  be  invalid  as  to  the  en- 
tire interest,  but  valid  and  binding  as 
an  obligation  for  the  payment  of  the 
principal."  First  Nat.  Bank  v.  Garling- 
house,  32  O.  St.  492,  ]0  Am.  Rep.  751. 

Principal  not  forfeited. — During  the 
Civil  War  the  only  forfeiture  declared 
by  the  thirtieth  section  of  the  Act  of 
June  3,  1864  (13  Stat.  99),  is  of  the  en- 
tire interest  which  the  note,  bill,  or 
other  evidence  of  debt  carries  with  it, 
or  which  has  been  agreed  to  be  paid 
thereon,  when  the  rate  knowingly  re- 
ceived, reserved,  or  charged  by  a  na- 
tional bank  is  in  excess  of  that  allowed 
by  that  section;  and  no  loss  of  the  en- 
tire debt  is  incurred  by  such  bank,  as 
a  penalty  or  otherwise,  by  reason  of 
the  provisions  of  the  usury  law  of  a 
state.  Farmers',  etc.,  Nat.  Bank  v. 
Bearing,  91  U.  S.  29,  23  L.  Ed.  196. 

Effect  on  note  discounted. — Under 
the  National  Banking  Law,  prohibiting 
national  banks  from  taking  more  than 
a  certain  rate  of  interest,  and  provid- 
ing that  the  reserving,  receiving,  or 
charging  of  a  greater  interest  shall  be 
deemed  a  forfeiture  of  all  interest,  and 
when  paid  twice  the  amount  may  be 
recovered  back,  the  discounting  by 
such  a  bank  of  a  note  at  a  usurious  in- 
terest does  not  render  the  note  itself 
void,  though  §  53  provides  that  the 
knowing  violation  of  any  provision  of 


the  act  shall  be  ground  of  forfeiture 
of  all  rights  granted,  to  be  adjudged 
by  a  federal  court  in  a  suit  by  the  comp- 
troller. National  Exch.  Bank  v.  Moore, 
Fed.  Cas.  No.  10,041,  2  Bond.  170. 

Usury  by  a  national  bank  in  the  In- 
dian Territory  on  a  note  executed  ^o 
it  did  not  vitiate  the  note  nor  the 
mortgage  given  to  secure  payment 
thereof,  U.  S.  Comp.  St.  1901,  p.  3493, 
prescribing  as  a  penalty  where  a  na- 
tional bank  charges  a  rate  of  interest 
greater  than  allowed  by  law  a  forfei- 
ture of  only  the  interest  where  it  has 
not  been  paid,  and  a  right  of  recovery 
of  twice  the  amount  of  the  interest 
where  it  has  been  paid.  Meador  v- 
Johnson,   27   Okl.   544,  113  Pac.   1131. 

Effect  as  to  principal  and  surety. — 
The  reservation  of  more  than  the  legal 
sum  does  not  render  void,  either  as  to 
the  principal  or  sureties,  a  note  given 
for  a  loan.  Wiley  v.  Starbuck,  44  Ind. 
298. 

Contra  holdings. — No  privilege  of 
immunity  from  the  usury  laws  of  the 
states  is  conferred  upon  national  banks 
by  the  Act  of  Congress  of  1864  (13  Stat. 
99),  and  a  contract  for  a  loan,  made 
in  this  state,  with  one  of  these  organ- 
izations, by  which  it  reserves  a  greater 
rate  of  interest  than  7  per  cent,  is  void. 
First  Nat.  Bank  v.  Lamb,  50  N.  Y.  95, 
10  Am.  Rep.  438 

But  it  is  held  in  a  later  case  in  the 
same  state  that  a  debt  contracted  or 
obligation  given  for  a  usurious  loan 
made  by  a  state  or  national  bank  is 
not  void,  but  the  forfeiture  is  limited 
to  the  interest.  Hintermister  v.  First 
Nat.  Bank,  64  N.  Y.  213. 

43.  Newell  v.  First  Nat.  Bank,  13 
Ky.  L.  Rep.  775. 

44.  Nicholson  v.  National  Bank,  93 
Ky.  251,  13  Ky.  L.  Rep.  478,  17  S.  W. 
627,  16   L.   R.  A.  223. 
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Upon  Collateral  Security. — The  collateral  security  to  the  contract  is 
not  void.*^ 

As  to  Antecedent  Parties. — Where  a  note  or  bill  is  an  existing  se- 
curity in  the  hands  of  the  holder,  the  usury  exacted  by  a  national  bank  in 
its  acquisition  is  not  available,  by  way  of  defense,  to  the  antecedent  parties. 
Their  rights  and  liabilities  are  not  affected  by  the  usurious  character  of  a 
transaction  in  which  they  did  not  participate.*^ 

§  270  (11)  Action  for  Penalty  or  to  Recover  Back  Usury  Paid — 
§  270  (11a)  Jurisdiction. — Of  Federal  Courts. — Suits,  actions  and 
proceedings  against  any  national  bank  to  recQver  the  penalty  for  usurious 
interest  paid  or  defenses  to  actions  by  national  banks  to  recover  usurious 
interest,  may  be  had  in  any  circuit,  district  or  territorial  court  of  the  United 
States,  held  within  the  district  in  which  the  bank  is  established.*''  In  an 
action  in  a  state  court  against  a  national  bank  to  recover  usurious  interest 
paid,  the  right  given  to  such  banks  to  charge  the  same  rate  of  interest  as 
state  banks  of  issue,  is  not  specially  set  up  or  claimed  so  as  to  render  an 
adverse  decision  by  the  state  supreme  court  reviewable  in  the  United  States 
supreme  court,  when  the  only  objection  made  to  the  complaint  is  that  it  fails 
to  state  facts  sufficient  to  constitute  a  cause  of  action,  and  this  question  is 
argued  and  determined  according  to  the  technical  rules  of  pleading,  without 
any  suggestion  that  defendant  may  be  deprived  of  some  right  or  privilege 
given  by  a  statute  of  the  United  States.*^ 

Of  State  Courts. — Under  the  National  Banking  Act  any  state,  county 
or  municipal  court  in  a  county  or  city  in  which  the  bank  is  located  and 
having  jurisdiction  in  similar  cases,  has  jursdiction  of  any  suit,  action  or 
proceeding  against  a  national  bank  to  recover  the  penalty  for  usurious  in- 
terest paid  or  to  defend  against  the  recovery  of  usurious  interest  taken  or 

45.  On  collateral  security. — The  Na-  well  v.  Hanover  Sav.  Fund  Soc,  40  O. 

tional   Banking  Act  subjecting   a  bank  St.  374. 

to  liability  for  taking  usurious  interest  Enforcible    to    extent    of    validity   of 

does    not    declare    the    contract    of    in-  debt.— A    national    bank    extended    the 

dorsement  of  collateral  security  to  the  time    of   payment    at    a    usurious    rate, 

contract  void,  and,  on  such  penalty  be-  taking  therefor  notes  and  a  mortgage 

mg  prescribed,   the  courts  can  not  su-  fj-om  the  debtor  to  a  third  person,  who 

peradd    it.      Dates    v.    National    Bank,  indorsed    the    notes.      Held,    that    the 

100  U.  S.  339,  35  L.  Ed.  580.  usury    only    avoided    the    interest,    and 

The  discounting  of  a  note  by  a  na-  that  the  bank  acquired  an  equity  in  the 
tional  bank  for  the  principal  maker,  mortgage  which  was  a  bona  fide  se- 
at a  usurious  rate  of  interest,  will  not  curity  to  the  extent  of  the  validity  of 
discharge  the  sureties,  where  there  is  the  debt.  Allen  v.  First  Nat.  Ban.k, 
no    intention    to    practice    a    fraud    on  23  O    St   97 

them,   and   in   the   absence    of   any   ex-  ^g/    s;^;^j;        Exchange  Bank,  36  O. 

press  agreement  or  understanding  that  Ct    141 

the  note  was  to  be  used  only  at  a  given  '    '         '                                       ^        „ 

rate    of    discount.      In    such    case,    the  47.     Rev.   St.,  §  5198,  5   fed.  St.  133. 

sureties  must  be  held  to  have  trusted  48.     Rev.   St.,   §  5197;   Schuyler  Nat. 

the  principal  as  to  the  terms  on  which  Bank  v.    Bollong.   150    U.   S.   85.   37   L. 

the    note   might    be    discounted.      First  Ed.  lOOS,  14  S.  Ct.  34;  S.  C,  150  U.  vS. 

Nat.    Bank  v.    Garlinghouse,   23    O.    St.  90,  37  I..  Ed.  1010,  14  S.  Ct.  36. 
492,  10  Am.  Rep.  751.     See,  also,  Lar- 
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received  by  the  bank.^*  A  state  court  has  jurisdiction  of  an  action  against 
a  national  bank  to  recover  the  penalty  for  receiving  usury,  provided  by  the 
National  Banking  Act.^"  The  Judiciary  Act  giving  the  United  States  dis- 
trict courts  exclusive  jurisdiction,  only  contemplates  those  penalties  and 
forfeitures  of  public  nature  which  may  be  sued  for  by  the  government.^^ 


49.  Jurisdiction  of  state  court. — 5 
Fed.  Stat.,  p.  133,  Rev.   ,Stat.,   §  5198. 

Time  statute  took  effect. — Act  Cong. 
Feb.  18,  1875,  expressly  conferring  this 
jurisdiction,  being  purely  remedial  in 
its  character,  may  be  construed  to  ap- 
ply where  the  right  of  action  accrued 
before  its  passage  as  well  as  after. 
Lebanon  Nat.  Bank  v.  Karmany,  98 
Pa.  65. 

Act  Cong.  July  12,  1883  (Acts  47th 
Cong.,  1st  Sess.,  c.  290,  §  4),  conferring 
jurisdiction  upon  state  courts  gener- 
ally of  suits  by  or  against  national 
banks,  applies  only  to  suits  "hereafter 
brought;"  and  only  the  state  courts 
designated  in  the  amendment  of  Feb- 
ruary 18,  1875,  had  jurisdiction  of  a 
suit  against  a  national  bank,  com- 
menced before  the  approval  of  that 
act,  to  recover  the  statutory  penalty 
for  taking  usurious  interest.  Morgan 
V.  First  Nat.  Bank,  93  N.  C.  352. 

50.  First  Nat.  Bank  v.  Morgan,  133 
U.  S.  141,  33  L.  Ed.  282,  10  S.  Ct.  37; 
Oilman  r.  Philadelphia  (U.  S.),  3  Wall. 
713,  18  L.  Ed.  96;  Ex  parte  McNiel  (U. 
S.),  13  Wall.  336,  20  L.  Ed.  624;  Claflin 
I-.  Houseman,  93  U.  S.  130,  23  L.  Ed. 
833;  Pickett  v.  Merchants'  Nat.  Bank, 
32  Ark.  346;  National  Bank  v.  Eyre, 
52  Iowa  114,  3  N.  W.  995;  National 
Bank  v.  Johnson,  11  Ky.  L.  Rep.  904; 
Henderson  Nat.  Bank  v.  Alves,  91  Ky. 
142,  12  Ky.  L.  Rep.  722,  15  S.  W.  133; 
National  Bank  v.  Johnson,  91  Ky.  181, 
12  Ky.  L.  Rep.  750,  15  S.  W.  134;  City 
Nat.  Bank  v.  Trimble,  13  Ky.  L.  Rep. 
204;  Peoples  v.  First  Nat.  Bank,  15  Ky. 
L.  Rgp.  748;  Ordway  v.  Central  Nat. 
Bank,  47  Md.  217,  28  Am.  Rep.  .455; 
Endres  v.  First  Nat.  Bank,  6G  Minn. 
257,  68  N.  W.  1092;  Schuyler  Nat.  Bank 
Z'.  Bollon?,  37  Neb.  620.  56  N.  W.  209; 
S.  C,  32  Neb.  70,  4S  N.  W.  826:  24  Neb. 
821,  835,  40  N.  W.  411,  413;  28  Neb. 
684,  45  N.  W.  164,  -following  First 
Nat.  Bank  v.  Overman,  23  Neb. 
116,  34  N.  W.  107;  Hade  v.  McVay, 
etc.,  Co.,  31  O.  St.  331;  Bletz  v. 
Columbia  Nat.  Bank  (Pa.),  18  Alb. 
L.  J.  231;  First  Nat.  Bank  v.  Gruber, 
91  Pa.  377:  Lebanon  Nat.  Bank  v.  Kar- 
many. 98  Pa.  65;  Bletz  v.  Columbia 
Nat  Bank,  87  Pa.  87,  30  Am.  Rep.  343; 
McCrearv  v.  First  Nat.  Bank,  109  Tenn. 
128,  70  S.  W.  821;  Steadman  v.  Red- 
field,   67  Tenn.   (8   Baxt.)   337;   Bobo  v. 


People's  Nat.  Bank,  92  Tenn.  444,  21 
S.  W.  888;  Dow  V.  Irasburgh  Nat. 
Bank,  50  Vt.  112,  38  Am.  Rep.  493; 
Lynch  V.  Merchants'  Nat.  Bank,  32  W. 
Va.  554,  46  Am.  Rep.  520. 

Jurisdiction  derived  from  state  con- 
stitution.—Under  Rev.  St.  U.  S.,  §  5198, 
which  provides  a  penalty  for  taking 
usurious  interest,  and  enacts  that  suits 
by  and  against  national  banks  therefor 
may  be  brought  in  any  state,  county, 
or  municipal  court  in  the  county  or 
city  in  which  the  association  is  located 
"having  jurisdiction  in  similar  cases," 
the  state  courts  do  not  exercise  a  new 
jurisdiction  conferred  upon  them,  but 
their  ordinary  jurisdiction  derived  from 
their  constitution  under  the  state  law. 
Claflin  V.  Houseman,  93  U.  S.  130,  23 
L.  Ed.  833;  First  Nat.  Bank  v.  Over- 
man, 33  Neb.  116,  34  N.  W.  107. 

On  defense  to  suit  by  bank. — ^Where 
a  national  bank  loans  money  upon  a 
usurious  contract,  and  attempts  to  en- 
force such  contract  in  a  state  court, 
the  plea  of  usury  can  be  maintained, 
even  thougTi  it  will  operate  in  some 
sense  as  a  penalty,  and  suits  for  pen- 
alties under  Rev.  St.  U.  S.,  §  711,  can 
be  enforced  only  in  the  United  States 
courts.  National  Bank  v.  Eyre,  53 
Iowa  114,   3   N.   W.   995. 

Statute  remedial  as  well  as  penal. — 
An  action  to  recover  th^^  penaltj'  may 
be  brought  in  a  state  court,  as  the  stat- 
ute is  remedial  as  well  as  penal.  Ord- 
way V.  Central  Nat.  Bank,  47  Md.  317, 
38  Am.  Rep.  455. 

Contra. — A  bill  to  recover  back  usury 
can  not  be  maintained  against  a  na- 
tional bank  in  the  Tennessee  state 
courts.  Hambright  v.  Cleveland  Nat. 
Bank,  71  Tenn.  (3  Lea)  40,  31  A.m.  Rep. 
629. 

Courts  of  equity. — An  action  against 
a  national  bank  to  recover  a  penalty 
for  charging  usurious  interest  is  a 
"civil  action,"'  within  the  meaning  of 
Acts,  1877,  ch.  97,  conferring  on  the 
chancery  court  concurrent  jurisdiction 
with  the  circuit  court  of  all  civil 
causes  of  action  triable  in  the  circuit 
court,  except  in  cases  of  unliquidated 
damages  or  injuries  to  person,  char- 
acter, or  propertv.  McCreary  ('.  First 
Nat.  Bank,  109  Tenn.  128.  70  S.  W.  821. 

51.  Ordway  v.  Central  Nat.  Bank,  47 
Md.  217,  38  Am.  Rep.  455. 
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Against  Foreign  Bank. — Under  the  National  Banking  Act,  providing 
that  all  actions  arising  under  the  National  Banking  Act  may  be  brought  in 
any  state,  county,  or  municipal  court  in  the  place  in  which  the  bank  is  lo- 
cated, having  jurisdiction  in  similar  cases,  the  courts  of  one  state  have  no 
jurisdiction  of  an  action  by  a  corporation  of  another  state  against  a  national 
bank  located  in  the  latter  state  to  recover  the  penalty  fixed  by  congress, 
when  such  a  bank  receives  more  than  the  lawful  rate  of  interest.^^  But 
the  forfeiture,  where  a  national  bank  has  received  a  greater  rate  of  interest 
on  a  note  than  is  allowed  by  law  may  be  availed  of  in  defense  of  a  suit 
in  a  state  court  by  the  bank  upon  the  note,  although  the  suit  is  brought  in 
a  state  other  than  that  of  the  discount  of  the  note. ^^ 

§  270  (lib)  Who  May  Maintain  Action. — The  act  provides  that  the 
penalty  for  interest  paid  may  be  recovered  by  the  person  to  whom  paid 
or  his  legal  representatives.^*  The  penalty  may  be  recovered  by  a  receiver 
of  an  insolvent  corporation  f^  by  one  of  several  joint  makers,^^  unless  the 
interest  was  paid  by  another  maker ;^'^  by  an  assignee  in  bankruptcy;^*  and, 


52.  Missouri  River  Tel.  Co.  v.  First 
Nat.  Bank,  74  111.  217. 

53.  First  Nat.  Bank  v.  Childs,  130 
Mass.  519,  39  Am.  Rep.  474. 

54.  Parties.— Rev.  St.,  §  5198. 

The  party  witii  whom  the  bank  had 
the  usurious  transaction  is  the  party  to 
whom,  under  The  National  Banking 
Act,  the  forfeiture  of  interest  is  to  be 
adjudged,  and  who,  in  case  the  inter- 
est has  been  paid,  is  authorized  to  re- 
cover back  twice  the  amount.  Smith 
V.  Exchange  Bank,  36  O.  St.  141. 

The  right  is  personal  to  the  party 
paying  such  usurious  interest;  and  an 
action  to  recover  the  same  can  be 
maintained  only  by  such  person,  or 
his  or  her  legal  representative.  Lealos 
V.  Union  Nat.  Bank,  9  N.  Dak.  60,  -^l 
N.  W.  56. 

Paid  by  representative  in  individual 
capacity. — A  complaint,  by  an  execu- 
trix of  the  will  of  her  deceased  hus- 
band, to  recover  double  the  amount  of 
usurious  interest  paid  for  money  bor- 
rowed from  a  national  bank  b}'  her 
husband  during  his  lifetime,  which 
shows  that  no  payments  were  made 
thereon  by  the  husband,  and  that  the 
total  payments  made  to  the  bank  by 
her  as  executrix  did  not  equal  in 
amount  the  sum  alleged  to  have  been 
borrowed,  with  lawful  interest,  and 
that  the  additional  payments  which 
constituted  the  usury  were  made  by 
her  in  an  individual  capacity,  prior  to 
qualifying  as  executive,  does  not  state 
a  cause  of  action  in  her  representative 
capacity,  under  Rev.  St.  U.  S.,  §  5198. 
giving  a  party  the  right  to  recover 
double  the  interest  paid  to  a  national 
bank,    when    the     interest    so    paid    is 


greater  than  allowed  by  the  laws  of 
the  state.  Lealos  v.  Union  Nat.  Bank, 
9  N.  Dak.  60,  ?1  N.  W.  56. 

55.  A  receiver  of  an  insolvent  cor- 
poration is  a  "legal  representative" 
within  the  meaning  of  Rev.  St.  U. 
S.,  §  5198,  providing  for  the  recovery 
by  "the  person  by  whom  it  has  been 
paid,  or  his  legal  representatives,"  in 
twice  the  amount,  of  illegal  interest 
paid  a  national  bank.  Barbour  v.  Na- 
tional Exch.  Bank,  45  O.  St.  133,  13  N. 
E.  5. 

56.  Joint  maker. — First  Nat.  Bank 
V.  Gruber,  91  P'a.  377. 

57.  Paid  by  another  maker. — First 
Nat.  Bank  v.  Rowley,  52  Kan.  394,  34 
Pac.  1049. 

Under  Rev.  St.,  §  5198,  which  em- 
powers one  paying  illegal  interest  to 
a  national  bank  to  recover  double  the 
amount  paid,  one  of  the  joint  makers 
of  a  note  on  which  illegal  interest  is 
charged  can  not  recover  the  penalty 
from  the  bank  where  the  illegal  inter- 
est was  paid  by  the  other  maker.  Tim- 
berlake  v.  First  Nat.  Bank,  43  Fed.  231. 

Where  two  persons  execute  a  note 
to  a  national  bank  and  one  of  them 
pays  usurious  interest  thereon,  the 
other  can  not  take  advantage  of  such 
payment  in  an  action  by  the  bank_  to 
collect  the  note,  as  the  party  paying 
the  interest  or  his  legal  representa- 
tives alone  have  a  r.ight  of  action  to 
recover  the  penalty  for  receiving  such 
interest,  and  such  payment  can  not  be 
set  up  as  an  offset  or  defense  in  an  ac- 
tion brought  by  the  bank  on  the  note. 
Trabue  v.  Cook  (Tex.  Civ.  App.),  124 
S.  W.  455. 

58.  Assignee  in  bankruptcy.— Where 
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it  has  been  held,  by  an  assignee  for  value  of  the  claim  ;59  but  not  by  an  in- 
dorser  of  a  bill  of  exchange,  where  the  interest  is  paid  by  another;^"  an 
assignee  for  the  benefit  of  creditors  ;"'i  nor  by  a  creditor  of  the  person  pay- 
ing the  interest.62 

Director  of  Bank. — Where  a  national  bank  made  a  usurious  loan  to  one 
of  its  directors  exceeding  in  amount  one-tenth  of  its  paid-up  capital,  in  con- 
travention of  the  National  Banking  Act,  the  borrower  is  not  estopped  to  de- 
fend against  a  recovery  of  interest  on  the  ground  of  usury  because  of  the 
fact  that  he  is  a  director  of  the  bank.^^ 

Principal  and  Surety. — Where  the  plaintifif,  with  a  surety,  executed  a 
note  to  a  national  bank,  secured  by  a  mortgage  of  cattle,  and  afterwards 


the  party  who  pays  usurious  interest 
to  a  national  bank  subsequently  be- 
comes bankrupt,  his  assignee  in  bank- 
ruptcy becomes  his  "legal  representa- 
tive," and  as  such  may  sue  for  the  pen- 
alty of  double  the  amount  of  interest 
paid.  National  Bank  v.  Trimble,  40 
O.  St.  639. 

An  assignee  in  bankruptcy  seeking 
to  recover  from  a  national  bank  the 
penalties  imposed  by  the  National 
Banking  Act,  Rev.  St.  U.  S.,  §§  5197, 
5198,  for  receiving  from  the  bankrupt 
usurious  interest,  must,  to  annul  a  re- 
lease executed  to  the  bank  by  the 
bankrupt  before  the  commencement  of 
the  bankruptcy  proceedings,  show  not 
only  that  at  its  date  the  bank  had  rea- 
sonable cause  to  believe  that  the  bank- 
rupt was  insolvent,  but  that  the  bank- 
rupt executed  the  release  in  fraud  of 
Bankrupt  Act,  Rev.  St.  U.  S.,  §§  5138, 
5139,  as  amended  by  Laws  1874,  c.  390, 
§  11.  -Getman  v.  Second  Nat.  Bank,  89 
N.  Y.  136. 

59.  Assignee. — The-  right  of  a  retir- 
ing partner  in  a  cause  of  action  to  re- 
cover usurious  interest  paid  by  the 
firm  passes  to  the  remainirig  partner 
buying  him  out  and  succeeding  to  the 
partnership  assets  and  liabilities;  the 
right  is  not  strictly  personal,  and  rnay 
be  assigned,  though  the  purchasing 
partner  be  not  deemed  a  "legal  repre- 
sentative" of  the  other  within  the 
meaning  of  the  statute.  Lasater  v. 
First  Nat.  Bank,  96  Tex.  345,  73  S.  W. 
1057. 

60,  The  indorser  of  a  bill  of  ex- 
change is  not  the  "legal  representa- 
tive," under  Act  June  3,  1864  (13  Stat. 
108),  §  30,  providing  for  the  recovery 
of  twice  the  amount  of  usurious  inter- 
est from  a  national  bank  by  the  "legal 
representative"  of  the  person  paying 
such  interest.  Barnett  v.  Muncie  Nat. 
Bank,  Fed.  Cas.  No.  1,036,  affirmed 
in  98  U.  S.  555,  25  L.  Ed.  213. 


61.  Assignee  for  benefit  of  credit- 
ors.— In  Pennsylvania  the  term  "legal 
representatives"  means  executors  and 
administrators,  in  the  absence  of  any- 
thing showing  that  the  words  are  used 
in  different  sense;  and  an  assignee  for 
benefit  of  creditors  can  not  maintain 
an  action  in  such  state,  in  his  own 
name,  against  a  national  bank,  to  re- 
cover the  penalty  for  usurious  interest 
paid  such  bank  by  the  assignor,  under 
Rev.  St.  U.  S.,  §  5198,  authorizing  such 
action  by  the  party  paying  the  illegal 
interest,  or  his  "legal  representatives." 
Osborn  v.  First  Nat.  Bank,  175  Pa.  494, 
34  Atl.  858,  distinguishing  Mononga- 
hela  Nat.   Rank  v.  Overholt,  96  Pa.  327. 

But  it  has  been  held  that  an  assignee 
for  the  benefit  of  creditors  under  the 
Kentucky  statutes,  who,  in  order  to  get 
possession  of  collaterals,  pays  to  a  na- 
tional bank  a  note  of  his  assignor, 
which  includes  usurious  interest,  may 
maintain  an  action  to  recover  it  back, 
under  Rev.  St.,  §  5198.  The  assignee 
is  the  assignor's  "legal  representative" 
in  the  meaning  of  that  section.  Louis- 
ville Trust  Co.  V.  Kentucky  Nat. 
Bank,  87  Fed.  143. 

62.  Creditor  of  borrower. — A  cred- 
itor of  such  person  is  not  his  "legal 
representative,"  within  the  meaning  of 
this  statute,  and  can  not  recover  the 
forfeiture.  Barrett  v.  National  Bank, 
85  Tenn.  426.  3  S.  W.  117;  McCreary 
V.  First  Nat.  Bank,  109  Tenn.  138,  70 
S.  W.  831. 

Judgment  creditor. — The  right  of 
action  against  a  national  bank  for  col- 
lecting usurious  interest,  given  by  Rev. 
St.  U.  S.,  §  5198,  to  the  person  paying 
it  "or  his  legal  representatives,"  is  not 
available  to  a  judgment  creditor  of 
such  person.  Barret  v.  Shelbyville 
Nat.  Bank,  85  Tenn.  426,  3  S.  W.  117. 

63.  Bank  v.  Slemmons,  34  O.  St.  143, 
33  Am.  Rep.  364. 
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sold  the  cattle  to  the  surety  in  consideration  of  payment  by  him  of  the  note 
and  interest  to  the  bank,  such  payment  by  the  surety  operated  as  a  payment 
by  the  plaintifif,  so  as  to  entitle  him  to  recover  the  penalty  for  usury.^* 

Assignment  of  Right  of  Action. — Since  the  federal  statute  which 
vested  in  the  person  who  paid  the  usurious  interest  the  right  to  recover 
back  twice  the  amount  of  interest  thus  paid,  added  the  words  "legal  repre- 
sentatives" as  words  of  survivorship,  it  follows  that  the  claim  being  one 
which  will  survive  the  death  of  the  person  on  whom  the  right  of  action  is 
vested,  is  one  which,  under  the  laws  of  Texas,  belongs  to  his  estate,  and 
subsequently  one  that  may  be  sold  or  brought  like  any  other  chose  in  ac- 
tion.* ^ 

Trustee. — One  paying  the  interest  merely  as  the  trustee  of  another,  and 
with  the  latter's  funds,  is  not  entitled  to  recover  the  statutory  penalty  in  his 
own  right,  although  the  note  on  which  such  payment  was  made  was  given 
by  him  in  his  individual  capacity,  and  not  as  trustee.®® 

Partnership. — The  act  does  not  confine  the  relief  thereunder  to  natural 
persons,  but  extends  to  partnerships.®'^ 

Joinder  of  Parties. — Where  each  of  several  joint  makers  of  a  note  has 
paid  his  part  of  the  illegal  interest  out  of  his  individual  money  they  can  not 
unite  in  one  action  to  recover  the  penalty.®^  But  they  can  when  payment 
is  made  from  a  joint  fund.®^ 

§  270  (lie)  Prerequisites  to  Bringing  Suit. — An  action  for  the 
penalty  can  not  be  maintained  where  plaintiff  does  not  allege  or  prove  that 
he  has  paid  or  tendered  the  principal  sum  due.'^"     The  mere  charging  of 

64.  Principal  and  surety. — Lasater  v.  70.  Necessity  for  payment  or  tender. 

First   Nat.    Bank    (Tex.    Civ.   Aop.),   73  — Ilaseltine  v.   Central  Nat.   Bank,  135 

S.  W.  1054,  reversed  in  First  Nat.  Bank  Mo.  66,  56  S.  W.  895. 

V.  Lasater,  196  U.  S.  115,  49  L.  Ed.  408,  It  is  only  where  usurious  interest  has 

25  S.  Ct.  206,  on  the  ground  that  there  been  actually  paid  a  national  bank  that 

was  no  payment.  a  remedy  by  a  suit  to  recover  twice  the 

65.  Assignment  of  right  of  action. —  amount  so  paid  is  afforded.  First  Nat. 
Lasater  v.  First  Nat.  Bank  (Tex.  Civ.  Bank  v.  Clark,  161  Ala.  497,  19  So.  807; 
App.),  72  S.  W.  1054,  reversed  in  First  National  Bank  v.  Lewis,  81  iV.  Y.  15. 
Nat.  Bank  v.  Lasater,  196  U.  S.  115,  49  See  ante,  "Who  May  Maintain  Action," 
L.  Ed.  408,  25  S.  Ct.  206,  on  the  ground  §  270  (lib). 

that  the  interest  had  not  been  paid.  Under   Rev.    St.,   §   5198,   so   long  as 

66.  Pardee  v.  Iowa  State  Nat.  Bank,  usurious  interest  contracted  for  by  a 
106  Iowa  345,  76  N.  W.  800.  national  bank  is  actually  unpaid,  it  re- 

._.,,.        AT  i     ID      1           n/T      i  mains    interest    "agreed    to    be    paid, 

^^\tlr^  «^1     7?M    W    1^0°,^'^°"""  though  incorporated  as  principal  in  re- 

ery,  54  Neb.  681    74  N.  W.  1102.  ^_^^^^^  notes,   and  renders  uncollectible 

68.  league  v.  First  Nat.  Bank,  5  Kan.  q^  j^e  debt  anything  in  excess  of  the 
App.  300,  48  Pac.  603.  principal  sum  originally  loaned.    Judg- 

69.  Two  joint  makers  of  a  note  to  a  ment  35  S.  W.  926,  reversed.  Brown  v. 
national  bank  who  have  separately,  Marion  Nat.  Bank,  169  U.  S.  416,  42  L. 
but   from    a   joint   fund,    paid   usurious  Ed.  801,  18  S.  Ct.  390. 

interest  on  the  note,  may  jointly  main-  Sale    of    security. — ^Usurious    interest 

tain   an   action   to   recover  the   penalty  is  not  paid  a  national  bank  by  sale  of 

provided    by    Rev.    St.,    §    5198    (U.    S.  the  mortgaged  lands  so  as  to  authorize 

Comp.   St.   1901,  p.  3493).     Merchants',  recovery  back  of  same,  under  Rev.  St. 

etc.,  Nat.  Bank  v.  Horton,  27  Okl.  689,  U.    S.,   §   5198,   where   the   same  is  in- 

117  Pac.  201.  eluded  in  a  note,  and  the  debtor  then 
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such  interest  in  a  running  account  is  not  a  payment  of  the  same  J  ^  The 
giving  of  a  renewal  note  does  not  amount  to  payment.''^  A  discharge  of  a 
note  by  a  surety  by  giving  his  own  note  in  renewal  thereof  does  not  operate 
as  a  payment  by  the  principal.  Nor  does  the  subsequent  payment  of  the  re- 
newal note  by  the  surety  operate  to  give  the  principal  a  cause  of  action.'^* 
But  the  payment  of  the  principal  of  a  usurious  loan  made  by  a  national 
bank  is  not  a  condition  precedent  to  the  right  of  the  borrower  to  maintain 
an  action  against  such  bank  to  recover  double  the  amount  of  usurious  in- 
terest paid  on  such  loan.''* 

§  270  (lid)  Form  of  Action. — The  act  of  congress  provides  for  an 
action  in  the  nature  of  an  action  of  debt.'''  Either  debt  or  assumpsit  will 
lie  by  a  borrower  against  a  national  bank  to  recover  the  penalty.''^ 

Action  of  Debt. — The  National  Bank  Act  having  prescribed  that,  as  a 
penalty  against  a  national  bank  for  taking  a  greater  rate  of  interest  than  that 
allowed  by  law,  the  person  paying  such  unlawful  interest,  or  his  legal  repre- 
sentative, may,  in  any  action  of  debt  against  the  bank,  recover  back  twice 
the  amount  so  paid,  he  can  resort  to  no  other  mode  or  form  of  procedure.'''' 

Statutory  Remed,y  Exclusive. — This  remedy  is  exclusive,''^  and  can 


gives  bonds  secured  by  trust  deed 
therefor,  and,  in  action  to  foreclose, 
usury  is  Set  up,  and  the  amount  thereof 
deducted  by  the  judgment  from  the 
amount  due  on  the  bonds.  Talbot  v. 
First  Nat.  Bank,  106  Iowa  361,  76  N. 
W.  726,  affirmed  185  U.  S.  172,  46  L. 
Ed.  857,  22  S.   Ct.  612. 

The  discounting  bv  a  national  bank 
of  a  note  at  a  usurious  rate  of  interest 
is  merely  the  "charging"  or  "reserving" 
of  usury,  and  not  the  "taking"  or  "re- 
ceiving" of  usury;  and  the  debtor's 
right  of  action  under  Rev.  St.  U.  S., 
§  5198  [U.  S.  Comp.  St.  1901,  p.  3493], 
to  recover  twice  the  amount  of  usuri- 
ous interest  paid,  does  not  accrue  when 
the  note  is  discounted.  Citizens'  Nat. 
Bank  v.  Forman,  111  Ky.  206,  23  Ky. 
L.  Rep.  613,  63  S.  W.  434,  56  L.  R.  A. 
673.  See  ante,  "Usury  as  Defense  or 
Set-Off  or  Counterclaim  in  Action  by 
Bank,"  §  270  (7). 

71.  Davey  v.  First  Nat.  Bank,  8  S. 
Dak.  214,  66  N.  W.  122. 

72.  The  giving  of  a  renewal  note 
will  not  sustain  a  recovery  from  a  na- 
tional bank,  under  Rev.  St.  U.  S.,  §  5198 
fU.  S.  Comp.  St.  1901,  p.  3493],  on  ac- 
count of  usurious  interest  in  the  orig- 
inal note,  since  the  payment  contem- 
plated by  that  statute  is  an  actual  pay- 
ment, and  not  a  further  promise  to  pay. 
Judgment,  Lasater  v.  First  Nat.  Bank 
(Tex.  Civ.  App.),  72  S.  W.  1054,  re- 
versed.     First    Nat.    Bank   v.    Lasater, 


196  U.     S.  115,  49  L.  Ed.  408,  25   S.  Ct. 
206. 

73.  Lasater  v.  First  Nat.  Bank,  40 
Tex.  Civ.  App.  237,  88  S.  W.  429. 

74.  Payment  of  principal. — Exeter 
Nat.  Bank  v.  Orchard,  43  Neb.  579,  61 
N.  W.  833;  Monongahela  NaL.  Bank  v. 
Overholt,  96  Pa.  337;  Stout  v.  Emiis 
Nat.  Bank,  69  Tex.  384,  8  S.  W.  808. 

There  may  be  payments  of  usurious 
interest  as  such  which  will  entitle  a 
debtor  to  recover  of  a  national  bank 
the  penalty  for  taking  usury,  though 
the  principal  sum  remains  unpaid;  and 
such  a  case  is  presented  where  the  in- 
terest upon  one  note  is  included  in  the 
amount  of  another  note,  and  the  other 
note  is  subsequently  paid  in  full.  Sec- 
ond Nat.  Bank  v.  Fitzpatrick,  111  Ky. 
228,  23  Ky.  L.  Rep.  610,  63  S.  W.  459, 
62  L.  R.  A.  599. 

75.  Form  of  action. — Rev.  St.,  §  5198. 

76.  Lynch  v.  Merchants'  Nat.  Bank, 
22  W.  Va.  554,  46  Am.  Rep.  520,  reaf- 
firmed in  Charleston  Nat.  Bank  v.  Brad- 
ford, 51  W.  Va.  255,  41  S.  E.  153. 

77.  Action  of  debt. — Barnet  v.  Na- 
tional Bank,  98  U.  S.  555,  25  L.  Ed. 
212;  Brown  v.  Marion  Nat.  Bank,  92 
Ky.  607,  13  Ky.  L.  Rep.  83  2,  IS  S.  W. 
635;  National  Bank  v.  Lewis,  75  N.  Y. 
516.  31  Am.  Rep.  484;  National  Bank  v. 
Dushane,  96  Pa.  340. 

78.  Exclusive  remedy. — First  Nat. 
Bank  v.  Hunter,  109  Tenn.  91,  70  S.  W. 
371;  Lomax  v.  First  Nat.  Bank  (Tex. 
Civ.    App.),   39    S.   W.   655;    Charleston 
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not  be  supplemented  by  the  statute  of  a  state  on  that  subject.''®  But  it 
has  been  held  that,  in  an  action  against  a  national  bank  to  recover  the  pen- 
alty for  taking  usurious  interest,  the  form  of  the  suit,  including  the  proper 
party  plaintiff,  must  be  determined  by  the  law  of  the  place  where  the  action 
is  brought.®" 

§  270  (lie)  Pleadings. — In  an  action  against  a  national  bank  to  re- 
cover twice  the  amount  of  interest  paid  to  the  bank  under  a  usurious  con- 
tract, the  petition  need  not  refer  to  the  statute  authorizing  the  suit.*^  A 
petition  to  recover  the  penalty  must  charge  that  the  act  was  knowingly 
done.*2  A  complaint  against  a  national  baqk  for  usury  need  not  allege 
that  there  are  no  state  banks  of  issue  which  are  by  law  allowed  to  charge 
the  rate  claimed  to  be  usurious,  such  fact,  if  shown  to  exist,  being  a  bar 
to  the  action.*^   . 

§  270  (llf)  Defenses  to  Action  for  Penalty.— Set-Off.— The  bank 
can  not  set  off  a  claim  against  the  borrower  in  an  action  for  the  penalty.** 
But,  it  has  been  held,  that,  after  both  parties  have  reduced  their  claims  to 


Nat.  Bank  v.  Bradford,  51  W.  Va.  255, 
41  S.  E.  153;  National  Exch.  Bank  v. 
Boylen,  26  W.  Va.  554,  53  Am.  Rep. 
113. 

One  who,  in  the  federal  court,  has 
recovered  a  penalty  of  a  national  bank, 
which  collected  usury  of  him,  can  not 
thereafter  recover  in  assumpsit  in  a 
state  court  the  excess  upon  the  legal 
interest  paid  to  the  bank,  as  the  rem- 
edy provided  by  the  federal  statute  is 
exclusive.  Hill  v.  National  Bank,  56 
Vt.  582.  See  ante,  "What  Law  Gov- 
erns— Application  of  State  Laws,"  § 
270  (1). 

79.  Remedy  under  state  statute. — 
Stephens  v.  Monongahela  Bank,  111 
U.  S.  197,  28  L.  Ed.  399,  4  S.  Ct.  366, 
367;  Barnet  v.  National  Bank,  98  U.  S. 
555,  25  L.  Ed.  212;  Wiley  v.  Starbuck, 
44  Ind.  298;  Huntington  v.  Krejci,  3  O. 
Dec.  532;  First  Nat.  Bank  v.  Gruber, 
91  Pa.  377;  Hill  v.  National  Bank,  56 
Vt.  582. 

The  only  remedy  open  to  a  party  ag- 
grieved by  the  action  of  a  national 
bank  in  taking  usurious  interest  is  that 
prescribed  by  the  act  of  congress — a 
separate  action  for  double  the  interest 
paid  by  him.  Oldham  v.  First  Nat. 
Bank,  85  N.  C.  240. 

Act  relating  to  removal  of  causes. — 
Act  Cong.  March  3,  1887,  §  4,  relating 
to  the  removal  of  causes,  as  corrected 
by  Act  Cong.  Aug.  13,  1888,  providing 
that  all  national  banks  shall  be  deemed 
citizens  of  the  states  in  which  they  are 
located  for  the  purpose  of  all  actions 
by   or   against   them,   does   not   subject 


national  banks  to  the  laws  of  the 
states  in  which  they  are  located  as  to 
remedies  of  the  debtor  for  exaction 
by  the  creditor  of  usurious  interest. 
Norfolk  Nat.  Bank  v.  Schv/enk,  46 
Neb.  381,  64  N.  W.  1073. 

80.  Osborn  v.  First  Nat.  Bank,  175 
Pa.  494,  34  Atl.  858. 

81.  Pleadings. — Henderson  Nat.  Bank 
V.  Alves,  91  Kv.  142,  12  Ky.  L.  Rep. 
722,  15  S.  W.  13"2. 

82.  Schuyler  Nat.  Bank  v.  BoUong, 
24  Neb.  821,  40  N.  W.  411. 

A  complaint  which  alleges  that  de- 
fendant knowingly  and  usuriously  re- 
ceived from  plaintiff,  for  interest,  a  cer- 
tain sum,  being  at  the  rate  of  24  per 
centum  per  annum,  and  gives  time, 
amount,  etc.,  states  a  good  cause  of 
action  for  recovery,  under  the  National 
Banking  Act.  Guild  v.  First  Nat.  Bank, 
4   S.   Dak.   566,  57   N.  W.  499. 

83.  Morgan  v.  First  Nat.  Bank,  93  N. 
C.  352. 

84.  Set-off. — In  suit  against  a  na- 
tional bank,  to  recover  the  penalty 
imposed  by  Rev.  St.  U.  S.,  §  5198,  for 
taking  usurious  interest,  defendant  can 
not  set  ofi'  a  judgment  or  other  claim 
held  by  it  against  plaintiff.  Lebanon 
Nat.  5ank  v.  Karmany,  98  Pa.  65. 

In  an  action  brought  by  the  receiver 
of  A.'s  property  against  a  national 
bank,  under  Rev,  St.  U.  ?.,  §  5198,  to 
recover  penalties  for  taking  unlawful 
interest,  the  bank  can  not  set  off  a  bal- 
ance due  from  A.  on  an  impaid  note. 
Morehouse  v.  Second  Nat.  Bank  (N. 
Y.),  30  Hun  628. 
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judgments,  the  bank  may  set  off  the  judgment  in  its  favor  against  the  judg- 
ment for  the  penalty.®^ 

Pendency  of  Another  Suit. — Where  it  appears  that  the  plaintiff  in  an 
action  against  a  national  bank  to  recover  usurious  interest  is  the  beneficial 
owner  of  the  notes  discounted,  the  fact  that  a  suit  by  a  joint  maker  was 
pending  in  another  court  for  the  recovery  of  such  usurious  interest  is  no 
bar  to  the  action.*^ 

Estoppel  of  Plaintiff. — See  elsewhere.*^ 

§  270  (llg)  Limitation  of  Actions. — The  National  Banking  Act 
provides  that  an  action  to  recover  usurious  interest  paid  must  be  brought 
within  two  years  from  the  time  the  usurious  transaction  occurred.^® 

When  Action  Accrues. — The  right  to  maintain  an  action  to  recover  the 
penalty  prescribed  accrues  as  soon  as  any  unlawful  interest  is  paid,  and  the 
two-years  limitation  begins  to  run  from  the  time  such  payment  is  made.^^ 


85.  After  claims  reduced  to  judg- 
ments.— Where  a  manufacturing  com- 
pany, incorporated  under  the  laws  of 
Ohio,  borrowed  money  of  a  national 
bank,  at  a  usurious  rate  of  interest, 
and  gave  its  note  iherefor  to  the  bank, 
payable  at  a  future  day,  and  the  bank, 
for  the  accommodation  of  the  com- 
pany, discounted,  from  time  to  time, 
sundry  promissory  notes  indorsed  by 
the  company  to  the  bank  in  the  ordi- 
nary course  of  business,  and  before 
maturity  of  any  of  the  notes,  the  com- 
pany became  insolvent,  and  a  receiver 
was  appointed,  who  took  charge  of  all 
its  property  and  assets  and  the  re- 
ceiver thereafter  recovered  a  judg- 
ment against  the  bank  for  twice  the 
amount  of  interest  paid  by  it  to  tlie 
bank  on  the  note  on  which  the  usurious 
interest  had  been  paid,  and,  subse- 
quently to  the  recovery  of  that  judg- 
ment, the  bank  obtained  two  judg- 
ments in  the  same  court  in  which  the 
receiver  brought  his  action — to  wit, 
one  for  the  balance  due  on  the  usurious 
note  against  the  company  and  its  sure- 
ties on  the  note,  and  one  against  the 
company  for  the  amount  due  on  the 
discounted  promissory  notes  indorsed 
by  the  company  to  the  bank — in  aii 
action  to  enjoin  the  collection  of  a  bal- 
ance due  on  the  judgment  in  favor  of 
the  receiver  and  for  other  relief,  it  was 
held  that  after  the  appointment  of  the 
receiver,  and  the  rendition  of  judgment 
on  the  respective  claims  of  the  com- 
pany and  the  bank,  the  judgments  in 
favor  of  the  bank  were,  upon  princi- 
ples of  equity,  a  proper  subject  of  set- 
off against  the  judgment  in  favor  of 
the     receiver.      Barbour     v.     National 


Exch.    Bank,    50    O.    St.    90,    33    N.    E. 
543,   20   L.    R.   A.    192. 

86.  First  Nat.  Bank  v.  Gruber,  91 
Pa.   377. 

87.  See  ante,  "Defenses  to  Action 
for  Penalty,"  §  370  (llf). 

88.  Limitation  of  actions. — Rev.  St., 
§  5198,  5  Fed.  St.  133;  National  Bank 
V.  Davis,  Fed.  Cas.  No.  10,038,  8  Biss. 
100;  Talbot  v.  First  N'at.  Bank,  106 
Iowa  361,  76  N.  W.  736,  affirmed  in 
185  U.  S.  173,  46  E.  Ed.  857,  33  S.  Ct. 
013;  National  State  Bank  v.  Boylan 
(N.  Y.),  3  Abb.  N.  C.  216;  Higley  v. 
F'irst  Nat.  Bank,  20  O.  St.  75,  20  Am. 
Rep.   759. 

89.  When  action  accrues. — Kinser 
V.  Farmers'  Nat.  Bank,  58  Iowa  728, 
13  N.  W.  59;  Brown  v.  IMarion  Nat. 
Bank,  93  Ky.  607,  13  Ky.  L.  Rep.  512, 
18  S.  W.  635;  Henderson  Nat.  Bank  v. 
Alves,  91  Ky.  142,  12  Ky.  E.  Rep.  722, 
15  S.  W.  133;  Hall  v.  First  Nat.  Bank, 
30  Neb.  99,  46  N.  W.  150;  First  Nat. 
Bank  v.  Smith,  36  Neb.  199,  54  N.  W. 
254;  National  Bank  v.  Carpenter,  53 
N.  J.  E.  165,  19  Atl.  181;  Carpenter  zt. 
National  Bank,  50  N.  J.  E.  6,  11  Atl. 
478;  Hintermister  v.  First  Nat.  Bank, 
64  N.  Y.  213;  National  Bank  v.  Trim- 
ble, 40  O.  St.  629;  Shinkle  v.  First 
Nat.  Bank,  23  O.  St.  516;  Mononga- 
hela  Nat.  Bank  v.  Overholt,  96  Pa. 
327;  Stephens  v.  Monongahela  Nat. 
Bank,  88  Pa.  157,  32  Am.  Rep.  438; 
Brown  v.  Second  Nat.  Bank,  72  Pa. 
209;  McCarthy  v.  First  Nat.  Bank,  23 
S..  Dak.  369,  121  N.  W.  853;  Stout  v. 
Ennis  Nat.  Bank,  69  Tex.  384,  S  S.  W. 
808;  Easater  v.  First  Nat.  Bank  (Tex. 
Civ.  App.),   73   S.  W.   1054,   affirmed  in 
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The  limitation  does  not  begin  to  run  from  the  time  of  the  agreement  for 
such  interest,  but  from  the  time  of  the  receipt  of  the  money  by  the  bank.^" 
The  limitation  runs  from  the  time  the  note  is  discounted  and  the  usurious 
interest  reserved  from  the  proceeds.*^  Each  payment  of  such  interest  is 
a  transaction,  and  the  limitation  commences  to  run  from  that  time,  although 
the  debt  on  which  such  interest  was  paid  remains  unpaid.^^ 

On  Renewal  Note. — Where  a  note  has  been  renewed,  interest  on  the 
old  note  paid  more  than  two  years  before  commencement  of  suit  can  not 
be  recovered.®^  An  action  against  a  national  bank  to  recover  the  penalty 
for  usury,  in  the  case  of  successive  renewal  notes,  accrues  at  the  time  the 
payment  is  actually  made  or  judgment  is  entered  therefor.^'' 


97  Tex.  638,  no  op.;  S.  C,  96  Tex.  345, 
72  S.  W.  1057;  National  Bank  v.  Rag- 
land  (Tex.  Civ.  App.),  51  S.  W.  661 
(see  93  Tex.  715,  no  op.);  Boerner  v. 
Traders'  Nat.  Bank,  90  Tex.  449,  39 
S.  W.  285;  Smith  v.  Chilton,  90  Tex. 
447,  39  S.  W.  287;  L,ynch  v.  Merchants' 
Nat.  Bank,  23  W.  Va.  554,  46  Am.  Rep. 
530. 

Regardless  of  time  of  payment  of 
principal. — An  action  "commenced 
within  two  years  from  the  time  the 
usurious  transaction  occurred,"  means 
two  years  from  the  tim.e  the  interest 
was  paid,  without  regard  to  payment 
of  the  principal.  Lynch  v.  Merchants' 
Nat.  Bank,  22  W.  Va.  554,  46  Am.  Rep. 
520. 

The  right  of  action  to  recover 
double  the  amount  of  usurious  in- 
terest paid  to  a  national  bank  accrues 
upon  the  actual  payment  to  it  by  the 
borrower  of  the  amount  of  the  illegal 
interest.  Monongahela  Nat.  Bank  v. 
Overholt,   96   Pa.   337. 

Payment  of  less  than  principal. — No 
action  lies  by  one  who  has  given  a 
note  in  which  unlawful  interest  is  in- 
cluded and  paid  thereon  less  than  the 
principal.  Hall  v.  First  Nat.  Bank,  30 
Neb.   99,   46   N.  W.   150. 

90.  Time  of  transaction. — Carpenter 
7-.  National  Bank,  50  N.  J.  L.  6,  11 
Atl.   478. 

Contra. — The  limitation  runs  from 
the  date  of  the  usurious  transaction, 
and  not  necessarily  from  the  payment 
of  the  note  on  which  the  interest  is 
reserved.  Henderson  Nat.  Bank  v. 
Alves,  91  Ky.  143,  12  Ky.  L.  Rep.  732, 
]5  S.  W.  132. 

91.  Time  of  discount. — Bobo  v. 
People's  Nat.  Bank,  92  Tenn.  444,  21 
S.   W.  888. 

The  usurious  transaction  occurred, 
at  the  time  the  bank  retained  the 
usurious  interest,  and  not  at  the  time 
when  the  discounted  note  fell  dtie  or 
judgment  was  rendered  thereon.    Bobo 


V.   People's   Nat.   Bank,   93   Tenn.   444, 

21  vS.  VV.  888;  First  Nat.  Bank  v.  Hun- 
ter, 109  Tenn.  91,  70  S.  W.  371. 

92.  Lynch  v.  Merchants'  Nat.  Bank, 

22  W.  Va.  554,  46  Am.  Rep.  520. 

93.  On  renewal  note. — Where  a  na- 
tional bank  discounts  a  note  at  a 
usurious  rate  of  interest,  paying  the 
borrower  the  proceeds  less  the  in- 
terest, and  the  note  so  discounted  is 
renewed  for  the  same  amount  from 
time  to  time,  the  borrower  paying 
usurious  interest  out  of  his  pocket  in 
advance,  and  suit  is  brought  to  recover 
the  loan,  usury  paid  more  than  two 
years  before  the  commencement  of  the 
suit  can  not  be  recovered  or  credited 
on  the  princioal  of  the  note.  National 
Bank  v.  Davis,  Fed.  Cas.  No.  10,038, 
3   Biss.   100. 

Where  two  ye;\rs  have  elapsed  since 
the  payment  of  the  usurious  interest 
on  a  note  which  has  been  paid  by  a 
new  note  upon  which  usurious  interest 
is  not  charged,  the  claim  of  the  maker 
of  the  old  note  for  double  the  interest 
paid  thereon  can  not  be  allowed  as  an 
offset  in  an  action  against  him  on  the 
new  note.  Shinkle  v.  First  Nat.  Bank, 
22  O.  St.  516. 

But  v/here  a  national  bank  discounts 
a  note  at  a  usurious  rate,  the  inaker 
or  his  legal  representative,  on  pay- 
ment of  the  note,  is  entitled  to  re- 
cover as  a  penalty,  under  Rev.  St., 
§  5198,  double  the  amount  of  the  dis- 
count so  taken,  and  of  all  interest  sub- 
sequently paid  on  the  note  or  its  re- 
newals, although  separate  payments  of 
interest  were  made  from  time  to  time 
after  its  maturity,  and  all  at  legal 
rates;  and  limitation  does  not  begin 
to  run  against  an  action  to  recover 
such  penalty  until  full  payment  of  the 
note  or  its  renewalr.  Louisville  Trust 
Co.  V.  Kentucky  Nat.  Bank,  103  Fed. 
443. 

94.  Duncan  v.  First  Nat.  Bank,  Fed. 
Cas.  No.  4,135,  reversed  in  Fed.  Cas. 
No.  4,804,  on  another  point. 
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Application  of  State  Statute. — The  period  of  limitation  is  governed 
by  the  act  of  congress  and  a  state  statute  does  not  apply.^^ 

Evidence. — In  an  action  against  a  national  bank  to  recover  the  penalty 
for  taking  usury,  it  appears  that  the  transactions  between  the  plaintiff  and 
the  bank  consists  of  a  large  number  of  loans  evidenced  by  notes,  many  of 
which  had  been  from  time  to  time  renewed.  Evidence  of  the  whole  course 
of  transactions  was  material  in  order  to  trace  the  different  debts  and  the 
interest  reserved  on  each,  although  some  transactions  were  not  pleaded  as 
usurious.^® 

§  270  (llh)  Burden  of  Proof. — One  who  seeks  to  recover  the  penalty 
has  the  burden  of  establishing  that  he  has  paid  a  higher  rate  of  interest  than 
the  legal  rate,  and  that  the  bank  received  it  knowingly .^'^  The  burden  of 
proof  of  good  faith  in  assigning  a  usurious  note  before  maturit)'  and  there- 
by escaping  the  penalty  is  upon  the  bank.^s 

§  270  (Hi)  Effect  of  Recovery  of  Penalty.— The  recovery  from  a 
national  bank  of  the  penalty,  under  federal  statutes,  for  taking  interest  on 
a  note,  does  not  estop  the  maker  from  pleading,  in  an  action  by  the  bank  to 
foreclose  the  collateral  mortgage,  the  satisfaction  of  the  debt  by  payment 
of  usurious  interest  on  renewals  before  the  bank  came  into  possession  of  the 
note.99 

§  270  (llj)  Compromise  and  Settlement. — A  settlement  and  re- 
lease of  the  penalty  made  by  a  member  of  a  copartnership,  though  with 
fraudulent  intent  as  to  the  other  partners,  is  binding  on  the  firm  if  accepted 
by  the  bank  in  ignorance  of  such  fraudulent  intent. ^ 

95.  Application  of  state  statute.—  Miltonberger,  33  Neb.  847,  51  N.  W. 
An  action  in  the  state  court  to  recover      233. 

interest  paid  to  a  national  bank  in  ex-  99.  Exeter  Nat.  Bank  v.  Orchard,  39 
cess  of  what  is  allowed  by  act  of  con-  Xeb.  4S.':>,  58  N.  W.  J 44, 
gress,  June  3,  1864,  is  not  within  the  1.  Release  of  right  to  enforce  pen- 
state  Act  of  March  38,  1858,  limiting  alty. — A  settlement  and  release  ex- 
the  bringing  of  the  suit  to  six  months.  ecuted  by  a  member  of  a  copartner- 
Lucas  V.  Government  Nat.  Bank,  78  ship  to  a  national  bank  which  had  col- 
Pa.  238,  26  Am.  Rep.  17.  le,:ted  usurious  interest  from  the  firm, 

96.  First  Nat.  Bank  v.  Barnett,  51  recited:  "We  (the  firm)  do_  renounce 
Neb    397    70  N    W    937  '^"'^    declare    to   be    fully   satisfied    any 

97'.     Merchants',    etc., '  Nat.,  Bank    v.      ^'^'^Z"  "f  ^f;  '}^^^^  °^  ^f"""-  '='^""' 

Horton,  27  Okl.  689,  117  Fac.  201.  °' /JT,   '         !     ^^    "^T  '^^^'%"^^ 

'  .  entitled    to    under    any     law      of      the 

98.    Burden  of  proof.— In   an   action  United  States,   to  recover  any  sum  of 

against    a    national    bank    to    recover,  money     from     said     Ennis     National 

under    Rev.    St.    U.    S.,_   §§    5197,    5198,  Bank,    by   reason    of   us    having     paid 

double  the  amount  of  interest  paid  on  heretofore    to    said    bank    any    interest 

a   usurious    note,    defendant   is   not   li-  at  a  greater  rate  than  twelve  per  cent 

able  if  It  proves   that  it   sold   and  as-  per  annum,"  held:    The  release,  though 

signed    the    note    before  _  maturity     m  jt   ^av  have    been   made   with   fraudu- 

good  faith,   and  was   acting  merely  as  jgnt   intent    as    to   the    other    partners, 

the    assignee's    agent    in_  collecting    it;  ^^s   binding   on   the    firm     when     ac- 

but  the  burden  of  showing  good  faith  cepted    by    the    bank    in    ignorance    of 

is    on    defendant,    no    presumption    be-  s„(.h    fraudulent   intent.      Stout   v.    Eu- 

mg  raised  m  its  favor  by  the  mere  fact  „is    j^^t.    Bank,   69    Tex.   384,    8    S.    W. 


of    assignment.      First    Nat.     Bank     v. 
3  B  &  B— 20 
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§  270  (12)  Criminal  Prosecution  under  State  Statute. — National 
banks  are  subject  to  a  police  law  of  the  state  in  which  they  do  business, 
making  it  a  misdemeanor  to  take  illegal  interest,  since  such  a  law  does  not 
interfere  with  the  discharge  of  its  duties  to  the  federal  government,  the  na- 
tional bank  law  expressly  authorizing  a  bank  to  take  such  interest  only  as 
is  allowed  by  the  state  in  which  it  is  located.* 

§  271.  Dealings  in  Exchange,  Money  and  Securities. — A  national 
bank  may  lawfully  acquire  title  to  commercial  paper,  although  it  may  be  un- 
able to  show  that  it  has  made  a  profit  upon  the  purchase  of  the  paper.^  It 
has  been  held  that  a  national  bank  can  not  acquire  title  to  a  note  by  pur- 
chase, the  purchase  of  promissory  notes  not  being  within  the  powers  con- 
ferred upon  national  banks.* 

§  272.  Circulating  Notes. — Under  the  provisions  of  the  law  regulating 
national  banks  the  notes  of  a  bank  that  are  authorized  to  be  issued  to  cir- 
culate as  money  are  notes  payable  on  demand,  commonly  known  as  na- 
tional bank  notes. ^ 

Post  Notes. — National  banks  are  prohibited  from  issuing  post  notes  to 
circulate  as  money.®  The  term  post  notes,  as  used  in  the  law  providing 
that  no  national  bank  shall  issue  post  notes  or  any  other  notes  to  circulate 
as  money,  than  such  as  are  authorized  therein,  does  not  include  time  cer- 
tificates of  deposit,  representing  an  actual  loan,  which  are  not  intended  to 
circulate  as  money.'' 

Deposit  of  Security. — The  banks  are  required  to  deposit  with  the 
treasurer  bonds  of  the  United  States  as  security  for  any  notes  that  may  be 
issued,  the  amount  of  which  can  not  in  any  case  exceed  90  per  cent,  of  the 
par  value  of  the  bonds.  Rev.  Stat.,  §  5171.  Should  the  market  or  the 
cash  value  of  the  bonds  become  reduced  at  any  time  below  the  amount  of 
the  notes  issued,  the  comptroller  of  the  currency  may  require  that  the 
amount  of  the  depreciation  be  deposited  with  the  treasurer  in  other  United 
States  bonds,  or  in  money,  so  long  as  such  depreciation  continues.     Rev. 

2.  Criminal  prosecution  under  state      vestments,"  §§  188-195. 

statute.— Section    30     of    the    National  4.     Ridgway   v.    National     Bankj     12 

Bank  Act,  declaring  what  results  shall  Ky   l   Rep   21G 

follow   the   taking  by  a  national  bank  ^       National     bank      notes.-Logan 

of  a  greater  interest  than  that  allowed  ■^^^_   ^^^-^  ^    Williamson,   1   O.  C.  D. 

by  law,   among  others   a  forfeiture   of  oQr    on    n    C    118 

all   the   interest   is   only   a   declaration  '^^^    treatment    of    circulating   notes 

of  the   legal  effect  of  taking  unlawful  ^^  ^^^^^   ^^^y.      ^^^   ^„j      "Circulating 

interest  upon  the  rights  of  the  parties  j><;Q(.gg  »  jjj    q 

under  the  contract — a  civil  punish-  „  -L  ^  '  /  t  m  <■  ti^^v  m 
ment-and  does  not  prevent  the  opera-  ^  .Post  note^.-Logan  Nat.  Bank  v 
tion  of  the  police  laws  of  the  state,  Williamson,  1  O.  C.  D.  395  3  O-  L-  ^• 
making  it  a  misdemeanor  to  take  il-  "S.  See  ante,  'Post  Notes  and  Pa- 
legal  interest.  State  v.  First  Nat.  Pers  Not  Payable  on  Demand, 
Bank,  a  S.  Dak.   568,   51   N.   W.   587.  §  "^  (2e).                           ^   ^         v  „«t 

3.  Blairsville  Nat.  Bank  v.  Crabbs,  7.  Time  certificates  of  deposit  not 
44   Pa.   Super.   Ct.   454.  prohibited.— Logan   Nat.  Bank  i».  Wil- 

As  to  banks  generally,  see  ante,  liamson,  1  O.  C.  D.  395,  2  O.  C.  C. 
"Exchange,  Money,  Securities  and  In-      118. 
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Stat.,  §  5167.  In  case  of  the  refusal  of  a  bank  to  pay  its  notes,  the  bonds 
may  be  sold  at  public  auction  in  the  city  of  New  York,  and  their  pro- 
ceeds applied  to  reimburse  the  United  States  the  amount  expended  by  them 
in  paying  the  circulating  notes ;  and  for  any  deficiency  which  may  remain, 
the  United  States  are  entitled  to  a  paramount  lien  upon  all  the  assets  of  the 
bank,  which  is  to  be  paid  in  preference  to  all  other  claims,  except  for  costs 
and  necessary  expenses  in  administering  the  same.  Rev.  Stat.,  §  5230.^ 
Place  for  Redemption  of  National  Bank  Notes. — A  national  banking 
association  is  allowed  to  select,  subject  to  certain  conditions  and  the  approval 
of  the  comptroller  of  the  currency,  another  such  association  at  which  it  will 
redeem  its  circulating  notes  at  par,  but  the  provision  is  that  nothing  in  that 
section  shall  relieve  any  such  association  from  its  liability  to  redeem  its 
notes  in  circulation  at  its  own  counter,  at  par,  in  lawful  money,  on  demand ; 
and  in  case  of  failure  so  to  do,  the  holder  may  cause  the  same  to  be  pro- 
tested in  one  package  by  a  notary  public,  unless  the  president  or  cashier 
of  the  association  which  issued  the  notes,  or  the  president  of  the  cashier  of 
the  association  designated  as  the  place  for  redeeming  the  same,  will  waive 
demand  ,and  notice  of  protest  and  execute  an  admission  in  writing  stating 
the  amount  demanded  and  the  fact  of  nonpayment,  and  it  is  made  the  duty 
of  the  notary  forthwith  to  forward  the  adm'ission  or  notice  of  protest,  as 
the  case  may  be,  to  the  comptroller  of  the  currency  for  his  information  and 
action  in  the  premises.® 

§   273.  Actions  by  or  against  National  Banking  Associations — 

§  273  J.  Scope  of  Treatment. — It  is  intended  at  this  point  to  give  a 

general  treatment  of  actions  by  and  against  national  banks,  to  include  the 
capacity  to  sue  and  be  sued,  jurisdiction  and  venue,  parties,  process,  appear- 
ance, and  pleading;  also  attachment  and  garnishment,  injunction,  and  exe- 
cution and  enforcement  of  judgment.  Particular  actions  by  and  against  na- 
tional banks,  and  the  defenses  thereto  will  be  treated  under  the  appropriate 
sections,  as  for  example:  As  to  actions  to  enforce  the  liability  of  officers 
of  national  banks,  see  ante,  "Actions  to  Enforce  Liability,"  §  254;  as  to  ac- 
tions to  enforce  liability  of  stockholders,  see  ante,  "Actions  and  Proceedings 
to  Enforce,''  §  250;  as  to  actions  by  or  against  receivers  of  national  banks, 
see  post,  "Actions  by  or  against  Receiver  or  Agent,"  §  287  (4)  ;  as  to  actions 
against  national  banks  to  recover  usurious  interest  paid,  see  ante,  "Action 
for  Penalty  or  to  Recover  Back  Usury  Paid,"  §  270  (11);  as  to  the  defense 

8.  Deposit  of  security. — Cook  security  for  notes  of  state  banks,  see 
County  Nat.  Bank  v.  United  States,  ante,  "Deposit  of  Security."  §  199. 
107  U.  S.  445,  27  L.  Ed.  537,  2  S.  Ct.  9.  Place  for  redemption  of  national 
561.  See  Rankin  v.  Barton,  199  U.  S.  bank  notes.— First  Nat.  Bank  v.  Na- 
228,  50  L.  Ed.  163,  26  S.  Ct.  3_9.  And  tional  Paiiquioque  Bank  (U.  S.),  14 
see  Van  Allen  v.  Assessors  (U.  S.),  3  Wall.  383,  20  L.  Ed.  840. 
Wall.  573,  18  L.  Ed.  229,  where  it  is  Payment  of  state  bank  paper. — As 
said  that  the  deposit  of  securities  to  to  payment  or  redemption  of  bank- 
secure  circulation,  required  by  state  notes  or  paper  issued  by  state  banks, 
laws,  was  for  the  benefit  of  the  note  see  ante,  "Payment  or  Redemption," 
holders,  not  of  the  banks.  §   207. 

State  bank  notes. — As  to  deposit  of 
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of  ultra  vires  in  actions  by  or  against  national  banks,  see  ante,  "Effect  of 
Ultra  Vires  Acts,"  §  260  (2f ) ;   "Effect  of  Acts  Ultra  Vires,"  §  261. 


§  274. 


Capacity  to  Sue  and  Be  Sued. — Capacity  to  Sue. — A 


national  bank  may  sue  in  any  court  of  law  and  equity  as  fully  as  a  natural  per- 
son.^^  Suits  may  be  brought  by  national  banks  under  §  57  of  the  National 
Banking  Act  of  June  3,  1864  (13  Stat.  116),  as  the  word  "by,"  which  is 
omitted  in  this  section,  doubtless  accidentally,  may  be  supplied  from  §  59  of 
the  Act  of  February  25,  1863." 

Eeorganization  of  State  Bank. — The  change  of  a  state  bank  to  a  na- 
tional bank,  with  change  of  name  accordinglyt  does  not  "affect  its  right  to 
sue  on  causes  of  action  accruing  to  it  under  its  former  name.^^ 

Authority  of  Attorney. — It  is  unnecessary  for  an  attorney  or  solicitor, 
who  prosecutes  a  suit  for  the  Bank  of  the  United  States,  or  other  corpora- 
tion, to  produce  a  warrant  of  attorney,  under  the  corporate  seal.^^ 

What  Law  Governs. — An  action  in  attachment  against  a  national  bank 
is  to  be  conducted  and  governed  by  the  laws  of  the  state  applicable  to  at- 
tachment suits  against  natural  persons.^* 

Liability  to  Be  Sued. — National  banks  are  subject  to  suit  in  state 
courts^s  or  in  any  court  of  law  and  equity  as  fully  as  natural  persons.^*" 


10.  Capacity  of  national  bank  to 
sue. — Petri  v.  Commercial  Nat.  Bank, 
143  U.  S.  644,  ?.^  L.  Ed.  1144.  13  S.  Ct. 
335.  And  see  Osborn  v.  Rank  CU.  S.), 
9  Wheat.  738,   6  L.   Ed.   304. 

National  banks  can  sne  and  be  sued, 
the  same  as  natural  persons.  Tal- 
madge  v.  Third  Nat.  Bank  (N.  Y."),  Wi 
Hun  61. 

As  to  the  right  of  a  foreign  national 
bank  to  sue  on  loans  and  discounts 
when  made  in  the  state  without  a  com- 
pliance with  the  state  law,  see  ante, 
"Power  of  Bank  in  General,"  §  269  (1). 

11.  Effect  of  omission  of  word  "by" 
from  statute. — Kennedy  v.  Gibson  (U. 
S.),  t  Wall.  498,  19  L.  Ed.  476.  See 
post,  "Jurisdiction  of  Federal  Courts," 
§   275    (la). 

Under  Act  June  3,  1864,  §  57,  which 
gives  jurisdiction  of  national  banks  to 
the  federal  court  of  the  district  of  the 
location  of  such  bank,  held,  that  suits 
may  be  maintained  by  as  well  as 
against  such  banks,  and  the  omission 
of  the  word  "by"  in  such  section  was 
accidental.  Union  Nat.  Bank  v.  Chi- 
cago,  Fed.   Cas.   No.   3  4,374,   3    P-iss.   82. 

12.  Conversion  of  state  bank  to  na- 
tional bank. — Where  a  bank,  ha--,  ing 
been  originally  created  by  the  laws  of 
a  state,  had,  in  accordance  with  the 
National  Banking  Act,  become  a  na- 
tional bank,  and  its  name  been  chansred 
accordingly,  this  was  without  aflfect- 
mg   its   identity,   or   its    right    to     sue 


upon  obligations  or  liabilities  incurred 
to  it  by  its  former  name.  Act  of  June 
3,  1864,  c.  106,  §  44:  13  Stat.  113;  Rev. 
Slat,  §  5154;  Metropolitan  Nat.  Rank 
V.  Claggett,  141  U.  S.  520,  35  L.  Ed. 
841,  13  S  Ct.  60;  Micliigan  Ins.  Bank 
V.  Eldred,  143  U.  S.  293,  36  L.  Ed. 
163,  13  S.  Ct.  450.  See  ante,  "Reor- 
ganization of  State  Banks  as  National 
Banks,"  §  237. 

13.  Attorney's  authority  need  not 
be  under  seal. — Osborn  v.  Bank  (U. 
S.),   9   Wheat.   733,   6   L.   Ed.   204, 

14.  What  law  governs. — First  Nat. 
Bank  v.   Colby,  46  .K\-?.  435. 

15.  Suable  in  state  courts. — "There 
is  nothing  in  the  banking  act,  as  we 
read  it,  which  limits  a  shareholder  or 
shareholders,  seeking  knowledge  for  a 
lawful  purpose  of  an  institution  in 
which  they  have  a  proprietary  interest, 
to  an  application  to  the  comptroller 
for  an  examination  by  a  public  officer 
of  the  affairs  of  their  com.pany."  It  is 
owned  by  shareholders,  like  other 
banking  institutions,  and  is  subject  by 
statute  to  be  sued  in  the  state  courts. 
Guthrie  V.  Harkness,  199  U.  S.  148,  50 
L.   Ed.   130,   26   S.   Ct.  4. 

National  banks  may  be  sued  in  state 
courts.  Hade  v.  McVay,  etc.,  Co.,  31 
O.  St.  231;  Zinn  v.  Baxter,  65  O'.  St. 
341,   62   N.   E.   327. 

16.  In  law  or  equity  as  natural  per- 
sons.— Petri  V.  Commercial  Nat.  Bank, 
142  U.  S.  644,  35  L.  Ed.  1144,  12  S.  Ct. 
335. 
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And  such  an  association  may  be  sued  though  a  receiver  has  been  appointed, 
and  administering  its  concerns. ^'^  But  a  receiver  of  a  national  bank, 
whose  operations  have  been  suspended  by  the  comptroller  of  the  currency 
for  causes  specified  in  the  National  Currency  Act,  in  no  sense  represents 
the  government,  and  can  not  subject  it  to  the  jurisdiction  of  the  courts,^^  or 
even  the  comptroller  himself. ^^ 

§  275. Jurisdiction  and  Venue— §  275  (1)  Jurisdiction  in  Gen- 
eral—§  275  (la)  Jurisdiction  of  Federal  Courts— §  275  (laa)  Rule 
Prior  to  Act  of  1882.— In  General.— Prior  to  July  12,  1882,  suits  might 
be  brought  by  or  against  national  banks,  in  the  circuit  courts  of  the  United 
States  in  the  districts  where  the  banks  were  located.  In  other  words,  the 
mere  fact  that  one  of  the  parties  to  a  controversy  was  a  national  bank  was 
sufficient  to  give  jurisdiction  to  the  federal  courts. 2*'  Under  the  express 
provisions  of  the  Act  of  1864,  every  national  bank  formed  pursuant  to  the 
provisions  of  such  act  might  be  sued  and  by  judicial  construction  might 
sue  in  any  circuit,  district,  or  territorial  court  of  the  United  States  within 
which  the  bank  was  established,^!  without  regard  to  the  question  in  contro- 


17.  After  appointment  of  receiver. — 

First  Nat.  Bank  i>.  Xational  Pahqui-o- 
que  Bank  (IJ.  S.),  14  Wall.  38?l,  20  L 
Ed.  840;  Calhoun  v.  Lanaux,  127  U.  S. 
634,   32  L.    Ed.  397,   8   S.    Ct.   1345. 

18.  Government's  right  unaffected. 
—Case  V.  Terrell  (U.  S.),  11  Wall.  199, 
20  L.  Ed.  134. 

"The  United  States  can  not  be  suli- 
jected  to  litigation  growinar  out  of  i'.s 
relations  to  these  banks  in  all  the 
various  courts  in  which  their  affairs 
may  be  the  subject  of  judicial  contro- 
versy." Case  V.  Terrell  (U.  S.),  11 
Wall.  199,  20  L.  Ed.  134. 

19.  Comptroller. — Nor  can  the  comp- 
troller of  the  currency,  though  he  be 
sued  himself  and  submit  to  it,  subject 
the  government  to  the  jurisdiction  of 
the  ordinary  courts  to  determine  the 
conflicting  claims  of  the  United  States 
and  other  creditors  in  the  funds  of 
such  a  bank.  Case  v.  Terrell  CU.  S.), 
11  Wall.  199,  20  L.  Ed.  134. 

It  is  doubtful  if  he  has  a  right  to 
submit  himself  to  the  control  of  the 
courts  in  the  discharge  of  duties  spe- 
cially intrusted  to  him  by  law.  Case 
V.  Terrell  (U.  S.),  11  Wall.  199,  20  L. 
Ed.  134. 

20.  Whittemore  v.  Amoskeag  Nat. 
Bank,  134  U.  S.  527,  33  L.  Ed.  1002,  10 
S.  Ct.  592;  Kennedy  v.  Gibson  (U.  S.), 
8  Wall.  498,  19  L.  Ed.  476;  First  Nat. 
Bank  v.  National  Pahquioque  Bank  (U. 
S.),  14  Wall.  383,  20  L.  Ed.  840;  Casey 
V.   Adams,   102  U.   S.  66,  26  L.   Ed.   52; 


Continental  Nat.  Bank  v.  Buford,  191 
U.  S.  119,  48  L.  Ed.  119,  24  S.  Ct.  54; 
Petri  V.  Commercial  Nat.  Bank,  143 
U.  S.  644,  35  L.  Ed.  1144,  12  S.  Ct.  335; 
Pacific  Nat.  Bank  v.  Mixter,  124  U.  S. 
723,  31  L.  Ed.  567,  8  S.  Ct.  718;  Fortier 
V.  New  Orleans  Nat.  Bank,  112  U.  S. 
439,  28  L.  Ed.  764,  5  S,  Ct.  234;  County 
of  Wilson  V.  National  Bank,  103  U.  S. 
770,  26  L.  Ed.  488;  Van  Reed  v.  Peo- 
ple's Nat.  Bank,  198  U.  S.  554,  49  L. 
Ed.   1161,  25   S.   Ct.   755. 

Section  029,  U.  S.  Rev.  Stat.,  gives 
the  circuit  courts  jurisdiction  of  suits 
brought  by  or  against  a  national  bank, 
without  regard  to  the  citizenship  of 
the  parties.  County  of  Wilson  v.  Na- 
tional Bank,  103  U.  S.  770,  36  L.  Ed. 
488;  Kennedy  v.  Gibson  (U.  S.),  8 
Wall.   498,   19   L.   Ed.   -176. 

21.  Acts  of  1863  and  1864.— Thouofh 
Act  June  3,  1864,  §  57,  provides  only 
that  actions  "against"  national  banks 
may  be  fironght  in  district  courts  of 
the  United  States  for  the  districts  in 
which  the  banks  are  situate,  the  act 
should  be  read  as  though  it  were  "by 
or  against."  Commercial  Nat.  Bank  v. 
Simmons,  Fed.  Cas.  No.  3,063,  1  Flip. 
449. 

Suits  "by  bank  under  act  of  186.3.— 
Suits  may  be  brought  under  §  57  of 
the  act,  by  any  association,  as  well  as 
against  it;  though  the  word  "by"_  be 
omitted  in  the  next  of  the  section. 
Reading  the  section  by  the  light  of 
another  section  of  a  prior  act,  on  the 
same   general   subject,   the   omission  is 
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versy,22  amount  in  controversy, ^^  or  citizenship  of  the  parties.^*  And  under 
Const.,  art.  3,  §  2,  Hmiting  the  judicial  power  of  the  United  States  to  cases 
arising  under  the  constitution,  the  laws  of  the  United  States  and  treaties, 
congress  had  power  to  pass  such  statute.^s  Such  act  conferred  on  such 
banks  the  right  to  sue  in  such  federal  courts,  irrespective  of  the  Judiciary 
Act  of  1789;  hence  the  limitations  in  §  11  of  the  latter  act,  as  to  suits  on 


to  be  regarded  as  an  accidental  one. 
Kennedy  v.  Gibson  (U.  S.),  8  Wall. 
498,  19  "L.   Ed.  476. 

"The  59th  section  of  the  Act  of 
February  25th,  1863,  provides  that  all 
suits  by  or  against  such  associations 
may  be  brought  in  the  proper  xourts 
of  the  United  States  or  of  the  state. 
The  57  th  section  of  the  Act  of  ]864_  re- 
lates to  the  same  subject,  and  revises 
and  enlarges  the  provisions  of  the  59th 
section  of  the  preceding  act.  In  the 
latter,  the  word  'by'  in  respect  to  such 
suits  is  dropped.  The  omission  was 
doubtless  accidental.  It  is  not  to  be 
,';uppnsed  that  congress  intended  to 
exclude  the  associations  from  suing  in 
the  courts  where  they  can  be  sued." 
Kennedy  v.  Gibson  (U.  S.),  8  Wall. 
498,    19   L.    Ed.   476. 

Suit  by  president  of  bank  on  behalf 
of  bank. — Where  a  bill  is  brought  in 
the  federal  court  by  a  person  in  the 
capacity  of  president  of  a  national 
bank  and  throughout  the  case  both 
narties  treat  it  as  one  by  the  bank, 
and  not  by  the  president  in  person, 
the  defendant  can  not  object  on  ap- 
peal that  the  federal  courts  are  with- 
out jurisdiction,  upon  the  cround  that 
the  suit  is  one  by  the  president  in  per- 
son and  that  he  and  the  defendant  are 
both  citizens  of  the  same  state.  For- 
tier  V.  New  Orleans  Nat.  Bank,  112  U. 
S.   4,^9,   28   L.   Ed.   764,   5    S.   Ct.   234. 

Suit  by  bank  on  behalf  of  stock- 
holders to  enjoin  tax  on  shares. — -A  suit 
by  a  national  bank,  on  behalf  of  its 
stockholders,  to  enjoin  an  illegal  tax 
on  its  shares,  may  be  maintained  in 
the  United  States  circuit  court.  Cum- 
mings  V.  National  Bank,  101  U.  S.  153, 
25  L.  Ed.  903;  Fills  v.  Exchange  Bank, 
3  05  U.  S.  319,  26  L.  Ed.  1052. 

22.  Without  regard  to  question  in 
controversy. — Commercial  Nat.  Bank 
-o.  Simmons,  Fed.  Cas.  No.  3,062,  1 
Flip.  449;   Kennedy  v.  Gibson   (U.  S.), 

8  Wall.  498,  19  L.  Ed.  476;  Osborn  v. 
Bank  (U.  S.),  9  Wheat.  738.  6  L.  Ed. 
204;   Bank    v.    Planters'  Bank   (U.   S.), 

9  Wheat.  904,   6  L.   Ed.  244. 

Circuit  courts  have  jurisdiction  over 
suits    by    or    against     national      banks 


without  regard  to  question  in  contro- 
versy. Third  Nat.  Bank  v.  Harrison, 
8  Fed.  721,  3  McCrary  162. 

A  national  bank,  by  reason  of  its 
charter  as  such,  may  .sue  in  the  federal 
courts.  First  Nat.  Bank  v.  Douglas 
County,  Fed.  Cas.  No.  4,809,  3  Dill. 
298. 

The  federal  courts  have  jurisdiction 
over  all  suits  by  and  against  national 
banks,  irrespective  of  the  subject  mat- 
ter. Foss  V.  First  Nat.  Bank,  3  Fed. 
185,  1   McCrary  474. 

23.  Amount  in  controversy. — Under 
Rev.  St.  U.  S.,  §§  110,  111,  giving  the 
federal  circuit  courts  jurisdiction  of  all 
suits  by  or  against  any  national  bank 
established  in  the  district  for  which 
the  court  is  held,  such  jurisdiction  is 
not  dependent  on  the  amount  in  con- 
troversy. St.  Louis  Nat.  Bank  v. 
Brinkman,  1  Fed.  45,  1  McCrary  9. 

24.  Citizenship  of  parties. — Act 
June  3.  1864,  §  57,  which  provides  that 
the  federal  circuit  courts  shall  have 
jurisdiction  of  all  suits  by  or  against 
any  banking  association,  etc.,  gives 
such  court  jurisdiction  of  all  actions 
brought  by  or  against  any  national 
banking  association  established  in  the 
district  for  which  the  court  is  held, 
without  regard  to  the  citizenship  of 
the  parties,  or  the  amount  involved. 
Mitchell  V.  Wulker,  Fed.  Cas.  No. 
9,670. 

Prior  to  the  Act  of  July  12,  1882,  the 
federal  courts  had  jurisdiction  of  all 
suits  by  or  against  national  banks 
without  respect  to  the  citizenship  of 
the  oarties.  Revised.  Statutes,  §  629, 
providing  that  United  States  circuit 
courts  shall  have  jurisdiction  of  all 
suits  by  or  against  a  national  bank  es- 
tablished in  the  district  in  which  such 
court  is  held,  gives  such  courts  juris- 
diction of  suits  by  or  against  a  na- 
tional bank,  without  regard  to  the 
question  of  citizenship.  County  of 
Wilson  V.  National  Bank,  103  U.  S. 
770,    26    L.    Ed.   488. 

25.  Power  of  congress  to  pass  act. 
—  Foss  V.  First  Nat.  Bank,  3  Fed.  135, 
1    McCrary   474. 
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assigned  paper,  were  not  applicable.^®  A  district  court  of  the  United  States 
had  jurisdiction  of  a  bill  in  equity  praying  for  the  appointment  of  a  receiver 
of  an  insolvent  corporation,  filed  by  a  national  bank  established  within  the 
district  within  which  such  court  was  held.^^ 

Must  Be  Real  Party  in  Interest. — Under  the  act  now  under  considera- 
tion such  jurisdiction  could  be  maintained  only  when  the  bank  was  a  real 
party  in  interest  in  the  litigation. ^^ 

Cross  Bill  Treated  as  Original  Bill. — Where  part  of  several  joint  de- 
positors of  a  fund  in  a  national  bank  commenced  a  suit  in  equity  against 
the  bank  and  the  other  depositors  to  have  the  share  of  each  depositor  de- 
termined, and  the  bank  filed  a  cross  bill,  setting  out  the  facts,  and  seeking 
to  have  all  the  depositors  interplead,  and  their  respective  claims  adjusted, 
the  bill  was  treated  as  an  original  suit  by  the  bank,  so  as  to  give  the  fed- 
eral circuit  court  jurisdiction.^^ 

Venue  of  Suits  against  National  Banks. — A  national  bank  could  not 
be  sued  in  the  federal  courts  outside  of  the  district  where  it  was  located, 
and  service  on  an  ofHcer  of  the  bank  when  found  within  another  district  did 
not  give  jurisdiction. ^^ 


26.  Effect  of  Judiciary  Act  of  1789. 

— Commercial  Nat.  Bank  v.  Simmons, 
Fed.  Cas.  No.  3,062,  1  Flip.  449. 

Act  of  congress,  June  3,  1864,  §  8, 
gives  national  banks  power  to  nego- 
tiate and  discount  promissory  notes, 
and  §  57  allows  suits  by  it  to  be 
brought  in  the  federal  courts  where  it 
is  located^  Held,  that  such  a  bank 
could  sue  in  the  federal  court  where 
it  was  located  on  a  note  indorsed  to 
it  by  a  citizen  of  the  same  state,  its 
rights  being  governed  by  such  act,  and 
not  by  Judiciary  Act  1789,  §  11,  Imiit- 
ing  the  jurisdiction  of  the  circuit  court 
to  actions  between  citizens  of  different 
states,  and  to  an  action  on  a  note  in 
favor  of  an  assignee  only  when  such 
action  could  be  brought  in  such  court 
as  if  no  assignment  had  been  made. 
Commercial  Nat.  Bank  v.  Simmons, 
Fed.   Cas.   No.  3,063,   1   Flip.  449. 

Under  Act  June  3,  1864,  authoriz- 
ing a  national  bank  to  prosecute  suits 
in  the  United  States  courts  of  the  dis- 
trict in  which  it  is  situate,  a  national 
bank  may  bring  an  action  in  the 
United  States  courts  on  a  note  as- 
signed to  it  by  a  resident  of  the  dis- 
trict. Commercial  Nat.  Bank  v.  Sim- 
mons, Fed.  Cas.  No.  3,063,  1  Flip.  449. 

27.  Suit  by  national  bank  praying 
receiver  for  an  insolvent  corporation. 
— Fifth  Nat.  Bank  v.  Pittsburg,  etc., 
R.   Co.,  1   Fed.  190. 

"By  section  563  of  the  Revised  Stat- 
utes the  United  States  district  courts 
have  jurisdiction,  inter  alia,  of  all  suits 


by  or  against  any  association  estab- 
lished under  any  law  providing  for  na- 
tional banking  associations  within  the 
district  within  which  the  court  is  held.*' 
Fifth  Nat.  Bank  v.  Pittsburg,  etc,  R. 
Co.,    1   Fed.   190. 

28.  Bank  must  be  real  party  in  in- 
terest.— Foss  V.  First  Nat.  Bank,  3 
Fed.  185,  1  McCrary,  474. 

Where  several  claimants  of  a  fund 
in  the  custody  of  a  national  bank  bring 
a  bill  in  equity  against  the  bank  and 
another  claimant,  and  the  bank  ex- 
hibits a  cross  bill,  praying  that  the  par- 
ties interplead,  and  adjudicate  between 
them  the  title  to  the  fund,  disclaiming  ' 
all  title  itself,  the  bank  is  such  a  party 
to  the  suit  as  to  confer  jurisdiction  on 
the  federal  courts.  Foss  v.  First  Nat. 
Bank,   3   Fed.   185,   1   McCrary  474. 

29.  Cross  bill  seeking  interpleader 
treated  as  original  suit. — Foss  v.  First 
Nat.  Bank,  3  Fed.  185,  1  McCrary  474. 

30.  Venue  of  suits  against  national 
bank.— Main  v.  Second  Nat.  Bank, 
Fed.  Cas.  No.  8,976,  6  Biss.  36. 

Under  Judiciary  Act  1789,  §  11,  pro- 
hibiting a  suit  in  a  federal  court  by 
original  process  against  an  inhabitant 
of  the  United  States  in  any  other  dis- 
trict than  that  whereof  he  is  an  in- 
habitant, a  national  bank  is  an  inhabit- 
ant of  the  state  or  district  where  it 
is  located  and  established,  and  can  not 
be  sued  in  a  federal  court  for  another 
district.  Main  v.  Second  Nat.  Bank, 
Fed.  Cas.  No.  8,976,  6  Biss.  26. 

Effect   of   service   on   officer   in   an- 
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Right  to  Sue  in  Courts  of  Other  Districts. — The  question  then 
arose  as  to  the  right  of  a  national  bank  to  sue  in  federal  courts  out  of  the 
district  in  which  it  was  established.  It  was  determined  that  there  was  no 
law  authorizing  such  banks  to  sue  in  the  courts  of  other  districts  regardless 
of  the  amount  in  controversy,  etc.^^  Under  the  National  Bank  Act  of  1864, 
a  national  bank,  as  such,  was  not  authorized  to  sue  in  a  federal  court  outside 
the  district  where  it  was  located.®^  Where  there  are  two  districts  in  a  state, 
a  national  bank  may  bring  a  suit  not  of  a  local  nature  in  the  circuit  court 
of  the  one  in  which  it  is  located,  against  two  or  more  defendants,  one  or 
more  of  whom  reside  in  the  other  district,  if  one  of  them  reside  in 
the  district  in  which  suit  is  brought.^^  »But  under  13  Stat.  12,  au- 
thorizing national  banks  to  sue  and  be  sued  in  any  court  as  fully  as 
natural  persons,  a  bank  located  in  one  state  is  authorized  to  sue  a 
citizen  in  another  in  a  United  States  court  held  in  the  district  where  the  de- 
fendant resides;  since,  for  the  purpose  of  determining  the  jurisdiction  of  a 
federal  court,  a  national  bank  will  be  regarded  as  a  citizen  of  the  state 
yvhere  it  is  established  or  located.^*  And  it  is  held  that  the  members  of  a 
national  bank  were  presumed  to  be  citizens  of  the  state  where  the  bank  was 
located,  so  as  to  entitle  the  bank,  under  the  Judiciary  Act  of  1789,  to  sue  a 
citizen  of  another  state  in  a  federal  court  held  for  the  latter  state.*"     Under 


other  district. — In  Main  v.  Second  Nqt. 
Bank,  Fed.  Cas.  No.  8,976,  6  Biss.  26, 
it  was  held  that  jurisdiction  of  an  ac- 
tion against  a  national  bank  is  not  ob- 
tained by  a  federal  court  for  a  district 
other  than  the  one  in  which  the  bank 
is  located,  by  service  on  an  officer  of 
the  bank  while  in  such  district;  the 
Practice  Act  June  1,  1873  (17  Stat. 
107),  adopting  the  forms  and  practice 
of  the  states,  not  changing  the  riile. 

31.  Amount  in  controversy,  etc., 
material.— Under  Rev.  St.  U.  S.,  §  993, 
allowing  national  banks  to  sue  and  be 
sued  in  any  court  of  law  and  equity 
as  fully  as  natural  persons,  such  a 
bank,  attempting  to  sue  in  a  federal 
court  for  a  district  other  than  the  one 
in  which  the  bank  is  established,  is 
subject  to  the  ju.risdictional  limits  as 
to  the  amount  in  controversy  in  ac- 
tion by  natural  persons.  St.  Louis 
Nat.  Bank  v.  Brinkman,  1  Fed.  45,  1 
McCrary  9. 

Quaere,  whether  a  national  bank  can 
maintain  a  suit  in  a  circuit  court, 
other  than  the  district  in  which  such 
association  is  established.  First  Nat. 
Bank  V.  Smith,  6  Fed.  315. 

Whether  an  action  against  a  na- 
tional banking  association  can  be 
brought  only  in  the  federal  court 
within  the  district,  or  in  ^  state  court 
within-  the  county  or  city   in  which  it 


is  located,  quaere.     McCrackcn  v.  Cov- 
ington City  Nat.   Bank,  4  Fed.  603. 

32.  Suits  by  national  bank  as  such. 
— St.  Louis  Nat.  Bank  v.  Allen,  5  Fed. 
551,  3  McCrary  93;  Third  Nat.  Bank 
V.  Harrison,  8  Fed.  721,  3  McCrary 
163. 

33.  Where  two  districts  in  state. — 
Under  Rev.  St.,  §  629,  jurisdiction  of 
suits  by  or  against  national  banks  is 
vested  in  any  circuit,  district,  or  terri- 
torial court  of  the  United  States  held 
within  the  district  in  which  such  bank 
is  located;  and  where  a  state  comprises 
two  districts,  and  the  suit  is  not  of  a 
local  nature,  a  circuit  court  in  a  dis- 
trict in  which  the  bank  is  located  has 
jurisdiction  of  a  suit  by  the  bank 
against  two  or  more  defendarts, 
though  one  or  more  of  them  resides 
in  the  other  district,  if  one  detendaiit 
resides  in  the  district  where  the  suit 
was  brought.  Third  Nat.  Bank  v.  Har- 
rison,  8   Fed.  721,  3   McCrary  163. 

34.  Suits  by  national  banks. — St. 
Louis  Nat.  Bank  v.  Allen,  5  Fed.  551, 
2   McCrary  93. 

35.  Presumption  as  to  citizenship.— 
Manufacturers'  Nat.  Bank  v.  Baack, 
Fed.  Cas.  No.  9,053,  2  .Abb.  U.  S.  233, 
2  Blatchf.  U.  S.  137,  40  How.  Prac. 
409. 

A  national  bank  organized  and  lo- 
cated in  one  state  may  bring  an  ac- 
tion   in    the    federal    court   of   another 
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Rev.  Stat.,  §§  110,  HI,  which  provided  that  United  States  circuit  courts 
should  have  jurisdiction  of  all  suits  by  or  against  national  banks  "established 
in  the  district  for  which  the  court  is  held,"  a  federal  court  had  no  jurisdic- 
tion of  an  action  brought  by  a  national  bank  established  in  a  district  other 
than  that  where  such  court  was  held  when  the  amount  involved  did  not 
exceed  $500.^^  Under  Rev.  St.,  §  563,  giving  district  courts  jurisdiction 
"of  all  suits  by  or  against  any  association,  established  under  any  law  pro- 
viding for  national  banking  associations,  within  the  district  for  which  the 
court  is  held,"  and  Act  Cong.  Aug.  13,  1888,  §  4,  making  national  banking 
associations,  for  the  purpose  of  all  actions,  citizens  of  the  state  wherein  they 
are  located,  "and  in  such  cases  the  circuit  and  district  courts  shall  not  have 
jurisdiction  other  than  such  as  they  would  have  in  cases  between  individual 
citizens  of  the  same  state,"  district  courts  have  no  jurisdiction  of  an  action 
on  a  promissory  note,  brought  by  a  national  bank  in  a  district  other  than 
that  in  which  the  bank  is  located.^'' 

Actions  by  and  against  Receivers. — See  post,  "Suits  by  and  against 
Receivers,"  §  275   (2). 

Act  of  March  3,  1875.— The  Act  of  March  3,  1875,  "to  determine  the 
jurisdiction  of  the  circuit  courts  of  the  United  States  and  to  regulate  the  re- 
moval of  causes  from  the  state  courts,  and  for  other  purposes,"  did  not  re- 
peal the  Act  of  1864,  giving  circuit  courts  jurisdiction  of  all  suits  by  or 
against  any  banking  association  in  the  district  for  which  the  court' is  held.^^ 

§  275  (lab)  Rule  under  Act  of  1882.— Prior  to  the  Act  of  July  12, 
1882,  suits  might  be  brought  by  or  against  national  banks  in  the  circuit 
court  of  the  United  States  in  the  district  where  the  bank  was  located.^* 
By  the  Act  of  July  12,  1882,  it  was  provided  that  "the  jurisdiction  for  suits 
hereafter  brought  by  or  against  any  association  established  under  any  law 

state   against   a   citizen   of    the     latter  National   banks    are    deemed    to    be 

state,  for  it  will  be  presumed  that  the  residents    of   the    state    and    district    in 

individual   riiembers    of   such   bank   are  which      they      are      located      and      es- 

citizens    of   the    state   where    the   bank  tablished.     Main  v.   Second  Nat.  Bank, 

is  located.     Manufacturers'   Nat.   Bank  Fed.    Cas.    No.    8,976,    6    Biss.    26;    St. 

t'.   Baack,   Fed.   Cas.   No.  9,052,  2  Abb.  Louis  Nat.  Bank  v.  Allen,  .5  Fed.   551, 

U.  S.  333,  2  Blatchf.  U.  S.  137,  40  How.  3    McCrary    92;    Cadle    v.    Tracy,    Fed. 

Prac.    409.  Cas.    No.    2,279,    11    Blatchf.    101;    St. 

In  a  suit  by  a  national  bank,  an  al-  Louis  Nat.   Bank  v.  Brinkman,  1   Fed. 

legation    that    plaintiff    is    a    citizen    of  45,   1    McCrary  9. 

the   state   of   Illinois,    and  located   and  36.    Jurisdiction  of    circuit     court- 
residing  and  domg  busmess  m  the  city  st.    Louis    Nat.    Bank   v.    Brinkman,    1 
of  Chicago,  m  said  state,  and  that  de-  pg(j    ^g    -^  McCrary  9. 
fendant   is   a   citizen   of   New   York,   is  „„      a  „,.;„„    „„     „^„:„c,«..„     «^(-o 
sufficient   to   give   jurisdiction    to     the  ^j  ^7.    Action   on    promissory     note.- 
federal  court  in   New  York,  under  Act  fj^'"i?^"^  Jat.    Bank     v.     McElhinney, 


Sept.    24,    1789,    §    11,    which    gives   the 


42  Fed.  801. 


federal    courts    jurisdiction    where    the  „38.    Effect   of  Act  March  3,   1875.— 

suit  is   between   a  citizen   of  the   state  Third   Nat.    Bank  v.   Harrison,   8   Fed. 

where  the  suit  is  brought  and  a  citizen  '^^^'  ^   McCrary  163. 
of  another  state.     Manufacturers'  Nat.  39.    Prior  to  Act  of  July  12,  1882. — 

Bank  v.   Baack,   Fed.   Cas.   No.  9,052,  2  Whittemore    v.    Amoskeag    Nat.    Bank, 

Abb.  U.  S.  233,  2  Blatchf.  U.  S.  137,  40  134  U.  S.  537,  33  L.  Ed.  1002,  10  S.  Ct. 

How.  Prac.  409.  953. 
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providing  for  national  banking  associations,  except  suits  between  them  and 
the  United  States,  or  its  officers  and  agents,  shall  be  the  same  as,  and  not 
other  than,  the  jurisdiction  for  suits  by  or  against  banks  not  organized  under 
any  law  of  the  United  States,  which  do  or  might  do  banking  business  where 
such  national  banking  associations  may  be  doing  business  when  such  suit 
may  be  begun."  Under  this  act  nothing  in  the  way  of  jurisdiction  could  be 
claimed  by  a  national  bank  because  of  the  source  of  its  incorporation  but  a 
national  bank  was  placed  in  the  same  situation  in  this  respect  as  a  bank  not 
organized  under  the  laws  of  the  United  States.***  But  since  that  act,*^  the 
federal  courts  have  jurisdiction  only  where  the  record  shows  the  existence 
of  adverse  citizenship,* ^  or  in    cases    in   which    a    federal    question  is  in- 


40.     Under   Act   of   July    12,    1882.— 

Whittemore  v.  Amoskeag  Nat.  Bank, 
134  U.  S.  537,  33  L.  Ed.  1003,  10  S.  Ct. 
593;  Auten  v.  United  Slates  Nat.  Bank, 
174  U.  S.  135,  43  L.  Ed.  920,  19  S.  Ct. 
638;  International  Trust  Co.  v.  Weeks, 
203  U.  S.  364,  51  L.  Ed.  334,  27  S.  Ct. 
69;  Wyman  v.  Wallace,  201  U.  S.  330, 
50  L.  Ed.  738,  26  S.  Ct.  495;  Frenzer 
V.  Wallace,  301  U.  S.  244,  50  L.  Ed. 
743,  26  S.  Ct.  498;  Poppleton  v.  Wal- 
lace, 201  U.  S.  345,  -50  L.  Ed.  743,  26 
S.  Ct.  498;  Guthrie  v.  Harkness,  199 
U.  S.  148,  50  L.  Ed.  130,  36  S.  Ct.  4; 
Leather  Mfg'rs.  Bank  v.  Cooper,  120 
U.  S.  778,  30  L.  Ed.  816,  7  S.  Ct.  777; 
Ex  parte  Jones,  164  U.  S.  691,  41  L. 
Ed.  601;  Petri  v.  Commercial  Nat. 
Bank,  143  U.  S.  644,  35  U.  Ed.  1144, 
12  S.  Ct.  325;  Watkins  v.  American 
Nat.  Bank,  199  U.  S.  599,  50  L.  Ed. 
327,  36  S.  Ct.  746;  Continental  Nat. 
Bank  v.  Buford,  191  U.  S.  119,  48  L. 
Ed.  119,  24  S.  Ct.  54;  Van  Reed  v. 
People's  Nat.  Bank,  198  U.  S.  554,  49 
L.  Ed.  1161,  25  S.  Ct.  775;  First  Nat. 
Bank  v.  Morgan,  133  U.  S.  141,  33  L. 
Ed.   282,   10  S.   Ct.   37. 

"The  Act  of  1883  provided  in  clear 
and  unmistakable  terms  that  the 
courts  of  the  United  States  should  not 
have  jurisdiction  of  such  suits  there- 
after bought,  save  in  a  few  classes  of 
cases,  unless  they  would  have  jurisdic- 
tion under  like  circumstances  of  suits 
by  or  against  a  state  bank  doing  busi- 
ness in  the  same  state  with  the  na- 
tional bank.  The  provision  is  not  that 
no  such  suit  shall  be  brought  by  or 
against  such  a  national  bank  in  a  fed- 
eral court,  but  that  a  federal  court 
shall  not  have  jurisdiction.  This  clearly 
implies  that  such  a  suit  can  neither  be 
brought  nor  removed  there,  for  juris- 
diction of  such  suits  has  been  taken 
away,  unless  a  similar  suit  could  be 
entertained  by  the  same  court  by  or 
against  a  state  bank  in  like  situation 
with      the      national     bank."      Leather 


Mfg'rs.  Bank  v.  Cooper,  130  U.  S.  778, 
30   L.    Ed.   816,   7    S.    Ct.   777. 

The  Act  of  July,  1883,  does  not  ap- 
ply to  suits  brought  before  its  enact- 
ment. First  Nat.  :Bank  v.  Morgan, 
133  U.  S.  141,  33  L.  Ed.  382,  10  S. 
Ct.   37. 

Of  an  action  by  a  stockholder  of  a 
national  bank  against  the  bank  and  its 
officers  in  a  circuit  court  for  a  certain 
district,  where  all  bbe  parties  ^were 
citizens  of  the  district,  and  the  bank 
was  located  therein,  the  circuit  court 
for  that  district  had  no  jurisdiction, 
there  being  no  grounds  therefor  un- 
der §§  5309,  5239,  Rev.  Stat.  Whitte- 
more V.  Amoskeag  Nat.  Bank,  134  U. 
S.   537,   33   L.   Ed.  1003,  10  S.   Ct.  593. 

41.  Act  of  July  13,   1883. 

42.  Diverse  citizenship  necessary. — 
Danahy  v.  National  Bank,  13  C. 
C.  A.  75,  64  Fed.  148;  Whittemore  v. 
Amoskeag  Nat.  Bank,  134  U.  S.  537, 
33   L.    Ed.    1003,    10    S.    Ct.    593. 

Jurisdiction  of  federal  courts  on 
ground  of  diversity  of  citizenship. — 
Petri  V.  Commercial  Nat.  Bank,  143 
U.  S.  644,  35  L.  Ed.  1144,  13  S.  Ct.  335; 
Leather  Mfg'rs.  Bank  v.  Cooper,  120 
U.  S.  778,  30  L.  Ed.  816,  7  S.  Ct.  777. 

"A  national  bank  located  in  one 
state  may  bring  suit  against  a  citizen 
of  another  state  in  the  circuit  court  of 
the  United  States  for  the  district 
wherein  the  defendant  resides,  by 
reason  alone  of  diverse  citizenship." 
Petri  V.  Commercial  Nat.  Bank,  143  U. 
S.   644,  35  L.   Ed.  1144,  13  S-   Ct.  325. 

So  far  as  the  mere  source  of  its  in- 
corporation rendered  suits  to  which  a 
national  bank  might  be  a  party,  cog- 
nizable by  the  circuit  courts,  that  was 
taken  away,  by  the  proviso  to  the  4th 
section  of  the  Act  of  congress  of  July 
13,  1883,  c.  290,  but  the  jurisdiction 
which  those  courts  might  exercise  in 
such  suits  when  arising  between  citi- 
zens of  different  states  or  under  the 
constitution    or    laws    of    the     United 
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volved.43  Act  July  12,  1882,  to  enable  national  banks  to  extend  their  corpo- 
rate existence,  placed  national  and  other  banks,  as  to  their  right  to  sue  in  the 
federal  courts,  on  the  same  footing,  and  consequently  a  national  bank  can  not, 
in  virtue  of  a  mere  corporate  right,  sue  in  such  courts.**  The  mere  fact  that 
a  national  bank  is  a  federal  corporation  does  not  give  it  the  right  to  remove 
an  action  against  it  to  the  federal  court  under  the  act.*^    Where  a  national 


States,  except  in  that  respect,  remained 
unchanged.  Petri  v.  Commercial  iMat. 
Bank,  142  U.  S.  644,  35  L.  Ed.  1144, 
13  S.  Ct.   335. 

"No  reason  is  perceived  why  it 
should  be  held  that  congress  intended 
that  national  banks  should  not  resort 
to  federal  tribunals  as  other  corpora- 
tions and  individual  citizens  might." 
Petri  V.  Commercial  Nat.  Bank,  143  U. 
S.  644,  35   L.   Ed.   1144,   12   S.   Ct.  325. 

A  national  bank  is  not  authorized  to 
sue  in  any  circuit  court  of  the  United 
States  without  regard  to  citizenship. 
St.  Louis  Nat.  Bank  v.  Allen,  5  Fed. 
551,  2  McCrary  92. 

An  action  by  a  national  bank  on  a 
note  is  not  maintainable  in  the  fed- 
eral courts,  where  the  record  does  not 
show  diverse  citizenship.  Danahy  v. 
National  Bank,  12  C.  C.  A.  75,  64  Fed. 
}48. 

43.  Suits  arising  under  laws  of 
United  States. — Petri  v.  Commercial 
Nat.  Bank,  143  U.  S.  644,  35  L.  Ed. 
]]44,  12  vS.  Ct.  325;  Continental  Nat. 
Bank  v.  Buford,  191  U.  S.  119,  48  L. 
Ed.  119,  24  S.  Ct.  54.  See  Walker  v. 
Windsor  Nat.  Bank,  5  C.  C.  A.  421,  56 
Fed.    76. 

■  A  suit  on  the  official  bond  of  the 
cashier  of  a  national  bank,  conditioned 
for  the  faithful  performance  of  the 
duties  thereof  "according  to  law  and 
by-laws"  of  the  bank,  involves  a  fed- 
eral question,  and  is  maintainable  in 
a  federal  court,  irrespective  of  the 
citizenship  of  the  parties.  Walker  v. 
Windsor  Nat.  Bank,  5  C.  C.  A.  421,  56 
Fed.  76. 

Action  against  receiver  of  national 
bank. — Thus  an  action  against  a  re- 
ceiver of  a  national  bank  appointed  by 
the  comptroller  of  the  currency  is  an 
action  against  an  officer  of  the  United 
States,  and  is  one  arising  under  the 
laws  of  the  United  States  and  within 
the  jurisdiction  of  the  federal  courts. 
Auten  V.  United  States  Nat.  Bank,  174 
U.  S.  125,  43  L.  Ed.  920,  19   S.   Ct.   038. 

44.  Act  of  July  12,  1882.— Union 
Nat.  Bank  v.  Miller,  15  Fed.  703; 
Leather  Mfg'rs.  Bank  v.  Cooper,  ISO 
U.  S.  778,  30  L.  Ed.  816,  7  S.  Ct.  777; 
Whittemore   v.   Amoskeag   Nat.    Bank, 


134  U.  S.  527,  33  L.  Ed.  1003,  10  S.  Ct. 
592;  Ex  parte  Jones,  164  U.  S.  69],  41 
L.  Ed.  601;  National  Bank  a.  Fore,  25 
Fed.  309;  Wichita  Nat.  Bank  v.  Smith, 
72    Fed.    568. 

The  tenth  subdivision  of  §  629,  Rev. 
St.,  providing  that  "the  circuit  courts 
shall  have  original  jurisdiction  of  all 
suits  by  or  against  any  banking  as- 
sociation established  in  the  district  for 
which  the  court  is  held,  under  any  law 
providing  for  national  banking  as- 
sociations," was  repealed  by  the  pro- 
viso in  §  4  of  chapter  290,  St.  1881-83, 
which  provides  "that  the  jurisdiction 
of  suits  hereafter  brought  by  or 
against  any  association  established 
under  any  law  providing  for  national 
banking  associations,  except  suits  be- 
tween them  and  the  United  States,  or 
its  officers  and  agents,  shall  be  the 
same  as,  and  not  other  than,  the  ju- 
risdiction for  suits  by  or  against  banks 
not  organized  under  any  law  of  the 
United  States,  and  all  laws  and  parts 
of  laws  of  the  United  States  incon- 
sistent with  this  proviso  be,  and  the 
same  are  hereby,  repealed."  National 
Bank  v.  Fore,  25  Fed.  209. 

Money  placed  in  the  hands  of  the 
cashier  of  an  insolvent  national  bank 
to  indemnify  him  as  surety  on  an  at- 
tachment bond  is  a  trust  fund,  al- 
though mingled  with  the  bank's  funds, 
so  that  it  went  into  the  receiver's 
hands  with  the  general  assets;  and  a 
state  court  has  jurisdiction  to  enter  a 
decree  establishing  it  as  a  preferred 
claim  against  the  bank.  Flint  Road 
Cart  Co.  V.  Stephens,  33  Mo.  App. 
341. 

45.  Right  of  removal. — Under  Act 
July  12,  1883,  repealing  all  acts  and 
parts  of  acts  inconsistent  therewith, 
and  providing  that  the  jurisdiction  of 
federal  courts  of  all  suits  in  which  a 
national  bank  is  a  party  shall  be  the 
same  as  if  it  were  a  state  bank,  a  na- 
tional bank  had  no  right  to  remove  a 
cause  from  a  state  to  a  federal  court 
on  the  ground  alone  that  it  is  a  fed- 
eral corporation.  Leather  Mfg'rs. 
Bank  v.  Cooper,  130  U.  S.  778,  30  L. 
Ed.  816,  7  S.  Ct.  777,  affirming  39  Fed. 
161. 
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hank  suspends  before  a  draft  sent  to  it  for  collection  is  paid,  actiqn  for  recov- 
ery can  be  maintained  against  its  receiver,  and  state  courts  are  not  deprived 
of  jurisdiction  thereof  by  §§  5234,  5242,  Rev.  St.,  U.  S.*6  Under  prior 
statutes,  the  case  conflicted  as  to  whether  receivers  of  national  banking  as- 
sociations had  not  the  privilege,  as  such  officers,  of  being  sued  only  in  the 
federal  courts ;  whether  suits  against  them  in  state  courts  could  not,  on  that 
ground  alone,  be  removed  to  the  federal  courts.*^  And  in  some  cases  it 
was  held  that  a  suit  by  or  against  a  corporation  created  by  an  act  of  con- 
gress, is  a  suit  arising  under  the  laws  of  the  United  States  within  the  mean- 
ing of  §  2  of  the  Removal  Act  of  1875,  and  may  be  removed  from  a  state 
court.*®  But  where  the  object  of  a  suit  was  to  control  the  official  conduct  of 
a  receiver,  appointed  under  the  authority  of  the  national  banking  laws,  and 
his  defense  rested  on  the  interpretation  of  those  laws,  the  case  was  within 
the  jurisdiction  of  the  federal  circuit  court,  as  being  one  "arising  under  the 
*     *     *     laws    of  the   United    States,"*®   and  this    without    regard  to   the 


46.  Action  to  recover  on  draft  after 
suspension  of  bank. — Corn  Exch. 
Bank  v.  Blye,  40  Hun  639,  3  N.  Y.  St. 
Rep.   112. 

47.  Holding  exclusive  or  concurrent 
jurisdiction. — Bird  v.  Cockrem.  Fed. 
Cas.  No.  1,429,  2  Woods  32.  See  Pet- 
tilon  V.  Noble,  Fed.  Cas.  No.  11,044,  7 
Biss.  449. 

A  receiver  of  a  national  bank  has 
no  right,  by  virtue  of  his  being  re- 
ceiver, to  remove  from  a  state  to  a 
federal  court  an  action  against  him 
for  refusing  to  surrender  property  al- 
leged to  belong  to  plaintiff.  Bird  v. 
Cockrem,  Fed.  Cas.  No.  1,429,  2 
Woods  32. 

The  mere  fact  that  one  of  the  par- 
ties to  a  suit  is  a  national  bank  is  no 
ground  for  its  removal  from  the  state 
to  the  federal  courts.  Wilder  v.  Union 
Nat.  Bank,  Fed.  Cas.  No.  17,651,  9 
Biss.   178. 

A  national  banking  association 
against  which  a  suit  has  been  brought 
in  a  state  court  has  no  right  to  re- 
move it  to  a  federal  court  on  the 
ground  that  the  case  is  one  arising  un- 
der the  laws  of  the  United  States,  in 
which  case  a  removal  is  authorized  by 
Act  March  3,  1875.  Pettilon  v.  Noble, 
Fed.  Cas.  No.  11,044,  7  Biss.  449.  See 
Wilder  v.  Union  Nat.  Bank,  Fed.  Cas. 
No.    17,651.   9   Biss.   178. 

The  foregoing  cases  are  criticised  in 
Cruikshank  v.  Fourth  Nat.  Bank,  16 
Fed.   888. 

48.  Corporation  created  by  act  of 
congress. — Cruikshank  v.  Fourth  Nat. 
Bank.  16  Fed.  888,  citing  Union  Pac. 
R.  Co.  V.  McComb,  1  Fed.  799,  17 
Blatchf.  510,  58  How.  Prac.  478,  criti- 
cising Pettilon  V.  Noble,  Fed.  Cas.  No. 


11,044,  7  Biss.  449;  Wilder  v.  Union 
Nat.  Bank,  Fed.  Cas.  No.  17,651,  9 
Biss.    178. 

49.  Jurisdiction  of  federal  circuit 
court — Cases  arising  under  federallaw. 
— Grant  v.  Spokane  Nat.  Bank,  47 
Fed.  673,  citing  Armstrong  v.  Ettlet- 
sohn,  36  Fed.  209;  Armstrong  v.  Traut- 
man,  36  Fed.  275;  McConville  v.  Gil- 
mour,  36  Fed.  277,  1  L.  R.  A.  498; 
Bowles  V.  Witters,  43  Fed.  700;  Ten- 
nessee V.  Davis,  100  U.  S.  257,  35  L. 
Ed.  048;  Railroad  Co.  v.  Mississippi, 
102  U.  S.  135,  26  L.  Ed.  96;  Feibelman 
V.  Packard,  109  U.  S.  421,  27  L.  Ed. 
984,  3  S.  Ct.  289;  Pacific  Railroad  Re- 
moval Cases,  115  U.  S.  1,  29  L.  Ed.  319, 
5  S.  Ct.  1113;  Bachrack  v.  Norton,  133 
U.  S.  337,  33  L.  Ed.  377,  10  S.  Ct.  106; 
Reagan  v.  Aiken,  138  U.  S.  109,  34  L. 
Ed.  892,  11  S.  Ct.  283;  Bock  v.  Perkins, 
139  U,  S.  628,  35  L.  Ed.  314.  1]  S.  Ct. 
677.  See  Cruikshank  v.  Fourth  Nat. 
Bank,   16   Fed.   888. 

An  action  to  secure  the  application 
1o  plaintiff's  claim  against  an  insolvent 
national  bank  of  funds  in  the  hands  of 
a  receiver  of  the  bank,  appointed  by 
the  comptroller  of  the  currency,  is 
within  the  jurisdiction  of  the  federal 
circuit  court,  as  being  one  "arising 
under  the  laws  of  the  United  States," 
since  the  object  of  the  suit  is  to  con- 
trol the  official  conduct  of  the  re- 
ceiver, appointed  under  the  national 
banking  laws,  and  his  defense  must 
rest  on  the  interpretation  of  those 
laws.  Grant  v.  Spokane  Nat.  Bank, 
47    Fed.   673. 

A  suit  to  compel  the  receiver  of  a 
national  bank  to  pay  a  certain  claim 
out  of  the  bank  assets  is  removable  as 
being  a  suit  arising  under  the  laws  of 
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^citizenship  of  the  parties-S**  Under  this  act  a  national  bank  can  not  insti- 
tute and  maintain  a  suit  against  residents  of  its  own  state  and  judicial  dis- 
trict in  United  States  courts. ^i  The  circuit  court  of  the  United  States  has 
no  jurisdiction  of  a  suit  by  a  stockholder  of  a  national  bank  against  the  bank 
and  its  officers  and  directors,  all  of  whom  are  residents  of  the  same  state,  to 
compel  collection  of  a  note  due  the  bank,  and  payment  to  the  bank  by  the 
directors  of  sums  lost  by  reason  of  their  illegal  conduct.^^  Neither  Rev. 
Stat.,  §  5209,  prescribing  for  embezzlement  or  willful  misapplication  of  the 
funds  or  credits  of  a  national  bank  association  by  its  officers  or  directors, 
nor  §  5239,  providing  for  a  suit  by  the  comptroller  of  the  currency  to  for- 
feit the  franchises  of  the  national  bank  for  the  intentional  violation  by  the 
directors  of  the  law  regulating  such  banks,  confers  jurisdiction  on  the  cir- 
cuit court  of  the  United  States,  of  a  suit  by  a  stockholder  of  a  national 
bank  against  the  bank  and  its  officers  and  directors,  all  of  whom  are  resi- 
dents of  the  same  state,  to  compel  collection  of  a  note  due  the  bank,  and  pay- 
ment of  sums  lost  by  reason  of  their  illegal  conduct.^^ 

Federal  Question  Involved. — Where  a  federal  question  is  involved, 
such  as  the  construction  of  federal  statutes,  treaties,  etc.,  the  federal  court's 
jurisdiction  does  not  depend  upon  the  citizenship  of  the  parties.^*  A  suit 
by  a  national  bank  against  its  directors  to  recover  for  loss  caused  by  viola- 
tion of  the  National  Bank  Act,  in  loaning  bank  funds  in  excess  of  the  restric- 
tion placed  thereon,  is  within  the  federal  court's  jurisdiction. ^^  A  federal 
court  has  jurisdiction  of  an  action  brought  by  the  receivers  of  an  insolvent 

the  United  States  within  Act  of  March  irrespective    of    the    citizenship    of    the 

3,   1887,   and   August   13,   18&8,    defining  parties.      Hartley    v.    Hayden,    74    Fed. 

the  jurisdiction  of  federal  courts.    Hot  913. 

Springs,    etc.,    School    Dist,    No.    10   v.  51.     Suits   against   residents   of   own 

First  Nat.  Bank,  CI  Fed.  417.  state.— National  Bank  v.  Fore,  25  Fed. 

"In  this  suit  he  has  interposed  a  de-  309. 
murrer  to  the  plea  of  the  complainant,  A  suit  in  a  federal  court  against  an 
arid  the  question  now  at  issue  is,  what  executor,  to  recover  a  legacy,  wherein 
construction  shall  be  placed  upon  the  a  receiver  of  a  national  bank  which 
provisions  of  the  national  banking  held  assets  of  the  estate  is  party  de- 
laws  with  reference  to  the  distribution  fendant,  will  be  dismissed,  on  de- 
of  the  funds  of  insolvent  banks  by  re-  murrer,  as  to  the  executor,  for  want 
ceivers  under  the  admitted  facts  of  of  jurisdiction,  when  all  the  pai'ties 
this  case?  I  am  clearly  of  the  opinion  are  citizens  of  the  same  state.  War- 
that  this  case  is  one  arising  under  the  dens,  etc.,  St.  Luke's  Church  7'.  Sowles, 
laws  of  the  United  States,  and  the  mo-  51  Fed.  fiog. 

tion   to   remand    is    denied.      Sowles   v.  52.     Whittemore    v.    Amoskeag    Nat. 

Witters,   43    Fed.   700;    Sowles   v.    First  B^nk,    134   U.    S.    527,   33    L.    Ed.    1003, 

Nat.    Bank,    46    Fed.    513;    San    Diego  -^q   S    Ct    592 

V    California   Nat.    Bank,   52   ?ed.   59."  gg'    jurisdiction    of     circuit     court. 

Hot    Springs     etc     School    Dist^     No.  _whittemore  v.  Amoskeag  Nat.  Bank, 

10  V.  First  Nat.  Bank,  61  Fed.  417.  ,,    o     t-,™    ,0   t      wh     mn?    in    S 

50.    Without  regard  to  citizenship  of  Jf  ^  j.^„   ^-   ^27,   33   L.    Ed.    1002,    10   b. 

parties. — A  suit,   brought    against     the  1  '  '    't^    ■■      ,               .           •       ,     j 

receiver  of  an  insolvent  national  bank,  54.      Federal     question      involved.— 

as    such,    to    establish    a    claim,    of   the  Lmn   County   Nat.    Bank  v.   Crawford, 

plaintiff  as  a  depositor  in  the  bank,  is  69    Fed.    532. 

a   case   arising   under  the   laws   of  the  55.     Suit   to   recover  loss   caused   by 

United    States,    of    which    the    United  violating   Bank  Act.— National   Bankw. 

States    circuit    court    has    jurisdiction,  Wade,  84  Fed.  10. 
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national  bank  in  the  name  of  the  bank,  to  realize  its  assets,  irrespective  of 
the  citizenship  of  the  parties.^®  And  a  United  States  circuit  court  has  juris- 
diction of  an  action  by  a  national  bank  to  enjoin  the  collection  of  an  exces- 
sive tax  levied  by  a  county  in  which  it  is  located;  since  such  suit  involves 
the  construction  and  application  of  Rev.  St.,  §  5219,  giving  a  state  authority 
to  tax  national  banks,  but  providing  that  such  taxation  shall  not  be  at  a 
greater  rate  than  is  assessed  on  other  moneyed  capital  in  the  hands  of  in- 
dividual citizens  of  the  state ;  which  is  a  matter  involving  federal  authority.^'' 

§  275  (lac)  Rule  under  Acts  of  1887  and  1888.— The  Judiciary 
Act  of  March  3,  1887,  as  corrected  by  the  Act  of  August  13,  1888,  c.  866, 
provided  "that  all  national  banking  associations  established  under  the  laws 
of  the  United  States  shall,  for  the  purposes  of  all  actions  by  or  against  them, 
real,  personal,  or  mixed,  and  all  suits  in  equity,  be  deemed  citizens  of  the 
states  in  which  they  are  respectively  located;  and  in  such  cases  the  circuit 
and  district  courts  shall  not  have  jurisdiction  other  than  such  as  they  would 
have  in  cases  between  individual  citizens  of  the  same  states.  The  provisions 
of  this  section  shall  not  be  held  to  effect  the  jurisdiction  of  the  courts  of 
the  United  States  in  cases  commenced  by  the  United  States  or  by  direction 
of  any  officer  thereof,  or  cases  for  winding  up  the  affairs  of  any  such  bank.^* 
Since  the  passage  of  the  foregoing  provision  national  banks  are  placed  upon 
precisely  the  same  footing  as  individuals  and  other  corporations  with  re- 
spect to  the  right  to  sue  and  be  sued  in  the  federal  courts,  except  in  cases  to 
be  hereafter  mentioned.^*  The  above  statute  does  not,  when  one  of  the 
parties  is  a  national  bank,  take  away  the  jurisdiction  inhering  in  federal 
courts  by  reason  of  diverse  citizenship,*"  but  is  merely  intended  to  preserve 

56.  Action  by  receiver  to  realize  as-  bell  v.  Chicago,  etc.,  Brick  Co.,  194  U. 
sets. — Linn  County  N'at.  Bank  i^  Craw-  S.  631,  48  L.  Ed.  1158,  24  S.  Ct.  858; 
ford,  69   Fed.   532.  Warder   v.    Loomis,    197    U.    S.    619,    40 

The    P.    National    Bank   pledged    to  L.  Ed.  909;   Russell  v.  Russell,  200  U. 

the  U.  Bank,  as  collateral,  a  draft  held  S.  613,  50  L.  Ed.  620,  26  S.  Ct.  755. 
by   it.      The    F.    Bank    failed,    and    the  Such  banks  are  therefore  subject  to 

comptroller    appointed    a    receiver,    to  suit  in  state   courts.     Guthrie  v.  Hark- 

whom  the  U.   Bank  indorsed  the  draft  ness,   199    U.   S.   148,   50   L.   Ed.  130,  26 

for  collection.     Held,  that  the  receiver  S.   Ct.  4. 

could   show   that   the   draft   was   really  59.    Placed  upon   footing   of  individ- 

an  asset  of  the  F.   Sank,   on  which  he  uals,    etc. — Continental    Nat.    Bank    v. 

could   sue   in   a   federal   court,   by   vir-  Buford,   191   U.   S.   119,   48   L.   Ed.  119, 

tue   of  his  appointment,   irrespective  of  24  S.  Ct.  54;  Petri  v.  Commercial  Nat. 

the   citizenship   of  parties.     Thompson  Bank,  142  U.  S.  644,  35  L.  Ed.  1144,  12 

V.  Pool,  70  Fed.  725.  S.   Ct.   335;   Ex  parte  .Tone's.   164  U.   S. 

57.  Matter  involving  construction  of  691,  41  L.  Ed.  601,  17  S.  Ct  222;  Dan- 
federal  law. — Union  Nat.  Bank  v.  Mil-  ahy  v.  National  Bank,  12  C.  C.  A.  75, 
ler,  15  Fed.  703.  64    Fed.    148;    Farmers',    etc..    Bank   v. 

58.  Acts  of  1887  and  18S8. — Petri  v.  McElhinney,  42  Fed.,  801;  First  Nat. 
Commercial  Nat.  Bank,  142  U.  S.  644,  Bank  v.  Forest,  40  Fed.  705;  Freeman 
35  L.  Ed.  1144,  12  S.  Ct.  325;  First  Mfg.  Co.  z--.  National  Bank,  160  Mass. 
Nat.  Bank  v.  Ffirest,  40  Fed.  705;  Arm-  398,  35   N.   E.  865. 

strong  V.  Troutman,  ?.6  Fed.  27  5;  Con-  60.    Diverse     citizenship     conferring 

tinental   Nat.    Bank  v.   Buford,   191   U.  jurisdiction. — Petri  v.   Commercial  Nat. 

S.  119,  48  L.  Ed.  119,  24   S.   Ct.  54;   In-  Bank,  142  U.  S.  644,  35  L.  Ed.  1144,  12 

ternational  Trust  Co.  v.  Weeks,  203  U.  S.   Ct.   325;   Danahy  v.   National   Bank, 

S.  364,  51  L.  Ed.  224,  27  S.  Ct.  69;  Kim-  12  C.  C.  A.  75,  64  Fed.  148;  First  Nat. 
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such  jurisdiction  in  cases  in  which  both  parties  are  citizens  of  the  same  state 
and  a  federal  question  is  involved,*^  or  where  there  are  conflicting  claims  to 
land  under  grants  of  different  states.*^  The  federal  court  has  jurisdiction 
in  a  suit  by  a  stockholder  of  a  national  bank  to  restrain  its  officers  from 
misapplying  its  funds  or  making  a  loan  to  any  one  borrower  to  an  amount 
exceeding  one-tenth  of  its  capital.®^  The  question  whether  a  savings  bank 
should  be  paid  in  full  by  an  insolvent  national  bank  pursuant  to  state  law 
or  pro  rata,  as  provided  by  the  federal  law,  is  a  controversy  arising  under 
the  laws  of  the  United  States,  and  the  federal  court  has  jurisdiction.** 
Were  it  not  for  the  state  law,  the  plaintiff  would,  of  course,  be  paid  ratably 
with  the  other  creditors,  in  pursuance  of  the  national  law.  Whether  or  not 
the  state  can  legislate  in  this  manner  with  reference  to  national  banks  is  a 
question  for  the  federal  courts  and  not  the  state  courts  to  decide.  To  give 
state  courts  sole  jurisdiction  to  determine  whether  state  legislation  is  in  con- 
flict with  the  National  Bank  Act  would  tend  to  throw  the  national  system  into 
confusion. *5  It  has  been  held  that  there  is  no  federal  question  where  a  rule 
of  common  law  applicable  to  the  controversy  is  controlling  alike  upon  the 
state  and  United  States  courts, **  but  such  a  decision  is  not  applicable  where 
the  construction  of  a  United  States  statute  is  involved.®'^ 


Bank  v.  Forest,  40  Fed.  705;  Manu- 
facturers' Nat.  Bank  v.  Baack,  Fed. 
Cas.  No.  9,053,  3  Abb.  U.  S.  233,  8 
Blatchf.  137,  40  How.  Prac.  409;  St. 
Louis  Nat.  Bank  :;.  Allen,  5  Fed.  551, 
2  McCrary  92. 

Suits  by  or  against  national  banks 
may  be  brought  or  removed  upon  the 
ground  of  diverse  citizenship.  Petri  v. 
Commercial  Nat.  Bank,  142  U.  S.  644, 
35   L.   Ed.   1144,   13   S.   Ct.   325. 

Act  of  Congress,  Aug.  13,  1888,  §  4, 
provides  that  national  banks  shall, 
"for  the  purpose  of  all  actions  by  or 
against  them,  real,  personal,  or  mixed, 
and  all  suits  in  equity,  be  deemed  citi- 
zens of  the  states  in  which  they  are 
respectively  located,"  and  that  the  cir- 
cuit and  district  courts  of  the  United 
States  shall  not  have  in  such  cases 
"jurisdiction  other  than  sr.ch  as  they 
would  have  in  cases  between  individual 
citizens  of  the  same  state."  Held,  that 
the  federal  courts  have  jurisdiction  of 
an  action  between  a  national  bank  lo- 
cated in  one  state  and  a  citizen  of  an- 
other state.  First  Nat.  Bank  v.  Forest, 
40  Fed.  705. 

Such  a  suit  can  not  be  prevented  by 
state  legislation.  Orange  Nat.  Bank 
V.  Traver,  7  Fed.  146,  7  Sawy.  210. 

61.  Where  federal  question  involved. 
— Petri  V.  Commercial  Nat.  Bank,  143 
U.  S.  644,  35  L.  Ed.  1144,  13  S.  Ct.  335. 

62.  Conflicting  claims  to  land. — 
Petri  V.  Commercial  Nat.  Bank,  142  U. 
S.   644,  35   L.   Ed.   1144,   12   S.   Ct.   325. 


63.  Suit  to  restrain  violation  of  fed- 
eral statutes. — Such  loan  being  pro- 
hibited by  the  Act  of  June  3,  1864,  §  29 
(13  Stat.  99).  Shoemaker  v.  National 
Mechanics'  Bank,  Fed.  Cas.  No.  13,801, 
3  Abb.  U.  S._416,  1  Hughes  101. 

64.  Question  arising  under  federal 
law. — Auburn  Sav.  Bank  v.  Hayes,  61 
Fed.   911. 

The  question  whether  an  insolvent 
national  bank  should  pay  a  savings 
bank  in  full  (Laws  N.  Y.  1883,  c.  409, 
§  383)  or  pro  rata  (Rev.  St.,  §§  5336, 
5242)  is  one  to  be  determined  by  the 
United  States  courts.  Auburn  Sav. 
Bank  v.   Hayes,   61   Fed.   931. 

65.  Auburn  Sav.  Bank  v.  Hayes,  61 
Fed.    911. 

66.  Auburn  Sav.  Bank  v.  Hayes,  61 
Fed.  911,  citing  Tehan  v.  First  Nat. 
Bank,  39  Fed.  577. 

67.  Auburn  Sav.  Bank  v.  Hayes,  61 
Fed.  911. 

In  Auburn  Sav.  Bank  v.  Hayes,  61 
Fed.  911,  in  determining  whether  or 
not  the  construction  of  a  United  States 
statute  was  involved,  the  court  said: 
"The  plaintiff  may  be  right  as  to  the 
interpretation  of  this  statute,  but  that 
its  construction  is  involved  there  can 
be  no  doubt.  Whatever  defense  the 
defendant  has  depends  upon  the  sec- 
tion referred  to.  The  question  pre- 
sented by  this  motion  is  not  what  the 
construction  of  these  sections  should 
be,  but  whether  the  state  courts  or 
the   United   States   courts   should   con- 
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Proviso  to  Act  of  1888. — The  provision  of  this  section  shall  not  be 
held  to  affect  the  jurisdiction  of  the  courts  of  the  United  States  in  cases 
commenced  by  the  United  States  or  by  direction  of  aqy  officers  thereof,  or 
cases  for  winding  up  the  affairs  of  any  such  bank.*®  The  federal  courts 
have  jurisdiction  of  cases  for  the  winding  up  of  the  affairs  of  a  national 
bank  without  regard  to  the  question  of  citizenship,  and  a  suit  for  the  ap- 
pointment of  a  receiver  is  such  a  suit.®^  Under  this  clause,  an  action  under 
§  2  of  the  Act  of  June  30,  1876,  to  enforce  individual  liability  of  sharehold- 
ers in  a  national  bank  which  has  gone  into  voluntary  liquidation  in  the  man- 
ner provided  in  §  5220  of  the  Revised  Statutes,'^"  or  an  action  on  a  contract 
for  rent  alleged  to  be  due  under  the  terms  of  a  lease  to  a  national  bank, 
brought  by  the  agent  of  the  shareholders  of  the  bank  to  whom  the  comp- 
troller of  the  currency  has  released  its  assets,''^^  is  cognizable  in  the  federal 
courts.  And  a  suit  against  a  bank  and  others  charging  a  conspiracy  to  de- 
fraud, and  seeking  the  recovery  of  moneys  alleged  to  have  been  obtained 
thereby,  where  a  receiver  subsequently  appointed  by  the  comptroller  inter- 
venes, falls  within  the  same  category.''' ^ 

Suits  for  Forfeiture  of  Charter. — The  United  States  courts  have  ex- 
clusive jurisdiction  to  declare  a  forfeiture  of  the  charter  of  a  national  bank 
as  the  result  of  wrongs  committed  by  the  directors.'''^ 

As  to  suits  by  and  against  receivers  and  agents,  and  as  to  their 
capacity  as  officers  of  the  United  States,  see  post,  "Suits  by  and  against  Re- 
ceivers," §  275  (2)  ;  "Suits  by  and  against  Agents,"  §  275  (3). 

§  275  (lb)  Jurisdiction  of  State  Courts. — Jurisdiction  of  State 
Courts  under  Earlier  Statutes. — Under  the  Act  of  June  3,  1864,  it  is 
provided  that  "suits,  actions  and  proceedings  against  any  association  under 
this  act  may  be  had  in  any  state,  county  or  municipal  court  in  the  county  or 
city  in  which  said  association  is  located  having  jurisdiction  in  similar  cases, 
provided,  however,  that  all  proceedings  to  enjoin  the  comptroller  under  this 

strue  them.     I  am  of  the  opinion   that  Bank,  78  Fed.  517. 

this    power    belongs     to     the     United  70.   Action   to    enforce     liabiUty     of 

State    courts.      Sowles    v.    Witters,    43  stockholders.— Wyman  v.  Wallace,  201 

Fed     700;    Grant     v       Spokane      Nat.  u.  S.  230,  50  L.  Ed.  738,  26  S.  Ct.  495: 

Bank   47  Fed.  673;  Walker  v.  Richards,  Prenzer  v.   Wallace,   301  U.   S.  244,   50 

^''J-i,  ^^^"      .     A   .     f  ,000      c       A  L.  Ed.  742,  26  S.  Ct.  498;  Poppleton  v. 

68     Proviso  to  Act  of  1888.-See  Act  Wallace,  201  U.   S.  245,  50  L.  Ed.  743, 

of  August   13,   1888,   ch.   866,   §   4.  gg   g    qI    ^gg 

The    federal    jurisdiction    of    actions  -,       »  \.        r                       j       l     1 

on  suits  for  winding  up  the  affairs  of  ,    ^^-    A'^tion  for  money  due  bank  on 

national  banks  is  saved  by  the  Act  of  J^f ^,— ^"'f  "f  °"4..  ^.7't  Sa'  oo!' 
March     13,     1887.        Continental     Nat.       ^eeks    203   U.   S.   364    51   L.   Ed.   234, 

Bank  V.   Buford,   191   U.   S.   119,   48   L.  ^•%%-  Hi    ^f?^  i^    7«,    ^  rct 

Ed.    119,    24    S.    Ct.     54;      International  \f.   U-  S.  443,  41  L.  Ed.  782,  17  S.  Ct. 

Trust  Co.  V.  Weeks,  203  U.  S.  364,  51  "°^- 

L.  Ed.  234,  27  S.  Ct.  69;  Wyman  v.  72.  Suit  charging  conspiracy  to  de- 
Wallace,  201  U.  S.  230,  50  L.  Ed.  738,  fraud—Intervention  of  receiver.— 
26  S.  Ct.  495;  Poppleton  v.  Wallace,  Speckart  v.  German  Nat.  Bank,  85 
201  U.  S.  245,  50  L.  Ed.  743,  36  S.  Ct.  Fed.   12. 

498.  73.    Suit  for  forfeiture  of  charter.— 

69.  Suit  to  wind  up  affairs  of  bank. —  Yates   v.  Jones   Nat.   Bank,   206   U.   S. 

Lake  Nat.  Bank  v.  Wolfeborough  Sav.  3  58,   51   L.   Ed.   1002,  27   S.   Ct.   638. 
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act  shall  be  had  in  circuit,  district  or  territorial  court  of  the  United  States, 
held  in  the  district  in  which  the  association  is  located.'"'*  Under  the  act  in 
question  the  federal  and  state  courts  have  concurrent  jurisdiction  in  all 
cases  except  those  excepted  by  the  act.^^  Such  courts  have  concurrent  ju- 
risdiction of  an  action  to  recover  a  penalty  for  a  violation  of  the  act,''® 
thereby  modifying  the  Act  of  1789,  §  9,  which  gave  the  federal  district 
courts  exclusive  jurisdiction  of  all  suits  for  penalties  and  forfeiture  under 
the  laws  of  the  United  States.'''    A  suit  against  a  national  bank  to  obtain 


74.  Jurisdiction  of  state  courts  iin- 
der  Act  of  1864.— Cadle  v.  Tracy,  Fed. 
Cas.   No.   2,279,   11   Blatchf.   101. 

National  banks,  like  any  other  cor- 
porations, and  the  receivers  of  the 
same,  may  sue  and  be  sued  in  the  state 
courts  of  their  domicile.  Adams  v. 
Daunis,  29   La.  Ann.  315. 

State  courts  have  jurisdiction  of  ac- 
tions brought  by  national  banks.  First 
Nat.  Bank  v.  Hubbard,  49  Vt.  1,  24 
Am.    Rep.    97. 

75.  Concurrent  jurisdiction. — Bank 
V.  Lucas   (Pa.),  1  Leg.   Chron.  321. 

"The  law  as  it  stood  previous  to  the 
Act  of  July  12,  1882,  22  ,Stat.  163,  c. 
290,  §  4,  gave  the  proper  state  federal 
courts  concurrent  jurisdiction  in  all 
ordinary  suits  against  national  banks." 
Pacific  Nat.  Bank  v.  Mixter,  124  U.  S. 
721,  31  L.  Ed.  567,  8  S.   Ct.  718. 

There  is  nowhere  in  the  banking 
act  any  evidence  of  an  intention  on 
the  part  of  congress  to  exempt  banks 
from  the  ordinary  rules  of  law  affect- 
ing the  locality  of  actions  founded  on 
local  things.  Casey  v.  Adams,  102  U. 
S.  66,  26  L.  Ed.  52. 

A  national  banking  association  may 
be  sued  in  any  state,  county,  or  mu- 
nicipal court  in  the  county  or  city 
where  such  association  is  located,  hav- 
ing jurisdiction  in  similar  cases.  Bank 
V.  Pahquioque  Bank,  14  Wall.  883,  20 
L.   Ed.   840. 

In  the  case  of  Bank  v.  Pahquioque 
Bank,  14  Wall.  383,  20  L.  Ed.  840,  it 
was  decided  that  suit  might  be  brought 
in  a  state  court  against  a  national 
bank,  although  it  had  made  default  in 
paying  its  circulating  notes,  and  a  re- 
ceiver of  a  bank  had  been  appointed 
by  the  comptroller  of  the  currency. 
Calhoun  v.  Lanaux,  127  U.  S.  634,  32 
L.   Ed.  297,   8   S.   Ct.   1345. 

Rev.  St.,  §•  629,  subd.  10,  giving  the 
federal  circuit  courts  jurisdiction  of 
all  suits  by  or  against  any  banking  as- 
sociation, established  in  the  district 
where  such  court  is  held,  does  not 
give  such  court  exclusive  jurisdiction 
of  such  cases,  but  concurrent  with  that 

3   B   &  B— 21 


of  the  state  courts.  Peltilon  v.  Noble, 
Fed.   Cas.  No.  11,044,  7  Biss.  449. 

Rev.  St.,  §  5198,  as  amended  by  Act 
Feb.  18,  1875,  which  provides  that  ac- 
tions against  national  banks  may  be 
had  in  the  federal  court  held  within  the 
district  in  which  the  bank  is  estab- 
lished does  not  confer  exclusive  juris- 
diction upon  the  federal  courts.  New 
Orleans  Nat.  Banking  Ass'n  v.  Adams, 
Fed.    Cas.    No.    10,184,   3   Woods   21. 

Under  this  section  the  state  courts 
have  concurrent  jurisdiction  with  the 
federal  courts  of  all  actions  by  and 
against  national  banks.  First  Nat. 
Bank  v.  Morgan,  132  U.  S.  141,  33  L. 
Ed.  282,  10  S.  Ct.  37;  Adams  v. 
Daunis,   29   La.    Ann.   315. 

A  stockholder  in  a  national  bank, 
who  has  been  compelled  to  contribute 
to  its  debts,  may  maintain  an  action 
against  the  directors,  charged  by  him 
to  have  caused  the  loss  by  their  neg- 
ligence and  misconduct,  the  bank  and 
its  receiver  having  refused  to  bring 
suit,  and  the  comptroller  of  the  cur- 
rency having  refused  to  sanction  it; 
and  such  action  may  be  brought  in  a 
state  court.  Nelson  v.  Burrows  (N. 
Y.),  9  Abb.  N.  C.  280. 

76.  Suit  to  recover  penalty. — Under 
Act  Cong.  June  3,  1864,  relating  to  na- 
tional banks,  and  by  §  57,  providing 
that  actions  under  the  act  may  be  had 
in  any  circuit,  district,  or  territorial 
district  court  of  the  United  States,  or 
in  any  state  court  in  which  the  asso- 
ciation is  located,  the  state  and  fed- 
eral courts  have  concurrent  jurisdic- 
tion of  an  action  against  a  bank  for  a 
penalty  for  violation  of  said  act.  Bank 
V.  Lucas  (Pa.),  1  Leg.  Chron.  321. 

77.  Modification  of  the  Act  1789  as 
to  penalties  and  forfeitures. — Act 
Cong.  1789,  §  9  (Rev.-  St.,  §§  563,  711), 
gave  the  United  States  district  courts 
exclusive  jurisdiction  of  all  suits  for 
penalties  and  forfeitures  incurred  un- 
der the  laws  of  the  United  States.  The 
National  Banking  Act  of  June  3,  1864, 
as  amended  February  18.  1875  (Rev. 
St.,   §§  5197,  5198),   authorized  national 
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the  cancellation  of  a  mortgage  held  by  it  is  properly  brought  in  the  state 
court.''* 

Permissive  or  Mandatory  Character  of  Act. — Some  of  the  cases  hold 
that  the  act  is  not  merely  permissive,  giving  to  the  courts  named  jurisdic- 
tion in  common  with  other  state  courts,  but  it  excludes  the  jurisdiction  of 
all  state  courts  except  those  of  the  county  or  city  in  which  the  bank  is  lo- 
cated.''^ Thus,  under  that  act  a  state  court  has  no  jurisdiction  of  an  action 
against  a  national  bank  located  in  another  state.*"  There  is  a  line  of  cases 
which  hold  that  the  provision  was  permissive  and  not  mandatory.*^     But 


banks  to  sue  and  be  sued  in  any  court 
as  fully  as  natural  persons,  and  pro- 
vided that  suits  against  them  might  be 
brought  'in  the  United  States  courts  in 
the  district,  or  "in  any  state,  county, 
or  municipal  court  in  the  county  or 
city,  in  which  said  association  is  lo- 
cated, having  jurisdiction  in  similar 
cases."  Held,  that  the  latter  act  modi- 
fied the  former  in  respect  to  jurisdic- 
tion of  actions  against  national  banks 
for  penalties,  and  gave  concurrent  ju- 
risdiction to  the  state  courts.  First 
Nat.  Bank  v.  Morgan,  132  U.  S.  141, 
33   L.    Ed.   282,   10   S.    Ct.   37. 

Where  a  national  bank  loans  money 
at  a  usurious  rate  of  interest,  taking  the 
note  of  the  borrower  therefor,  and 
afterwards  another  note  is  given  in 
renewal,  bearing  only  the  legal  rate, 
and  having  indorsed  thereon  the  pay- 
ment of  all  interest  in  excess  of  that 
rate,  the  latter,  notwithstanding  the 
said  indorsement,  is  affected  with 
usury,  and  that  fact  may  be  set  up  as 
a  defense  in  a  state  court.  National 
Bank  v.  Eyre,  52  Iowa  114,  2  N.  W. 
995,  distinguishing  Higley  v.  First  Nat. 
Bank,   26   O.   St.   75,   20  Am.   Rep.   759. 

Usury. — h.%  to  jurisdiction  of  state 
courts  with  regard  to  usury,  see  ante, 
"Action  for  Penalty  or  to  Recover 
Usury    Paid,"   §   270    (11). 

78.  Suit  to  cancel  mortgage. — Un- 
der Rev.  St.,  §  5198,  providing  that 
suits  against  any  association  under 
that  title  could  be  brought  in  any  fed- 
eral court  or  in  a  state  court,  a  suit 
against  a  national  bank  to  obtain  the 
cancellation  of  a  mortgage  held  by  it 
is  properly  brought  in  a  state  court. 
New  Orleans  Nat.  Banking  Ass'n  v. 
Adams,  Fed.  Cas.  No.  10,184,  3 
Woods   21. 

79.  Act  not  merely  permissive — 
Other  state  courts  excluded. — Crocker 
V.  Marine  Nat.  Bank,  101  Mass.  240, 
3    Am.    Rep.    336. 

In  what  courts  jurisdictions  vested. 
— A  national  bank  incorporated  under 
Act  June  3,  1864,  can  be  sued  only  in 


the  courts  designated  in  §  57.  Cadle 
V.  Tracy,  Fed.  Cas.  No.  2,279,  11 
Blatchf.  101;  Garner  v.  Second  Nat. 
Bank,  66  Fed.  369;  First  Nat.  Bank  v. 
La  Due,  39  Minn.  415,  40  JN.  W.  367; 
Safiford  v.  First  Nat.  Bank,  61  Vt.  373, 
17  Atl.  748.  The  courts  in  some  cases 
have  asserted  jurisdiction  by  service 
of  an  attachment  on  the  property  of 
the   bank  in   another  state. 

Act  June  3,  1866,  §  57,  provides  that 
suits  and  proceedings  against  any  na- 
tional bank  created  under  that  act  may 
be  had  in  any  circuit,  district,  or  terri- 
torial court  of  the  United  States  held 
in  a  district  where  the  bank  was  es- 
tablished, or  in  any  state,  county,  or 
municipal  court  in  the  city  or  county 
in  which  said  bank  is  located.  Held, 
that  the  jurisdiction  of  the  courts 
named  was  exclusive,  and  that  a  state 
court  of  a  state  other  than  that  in 
which  the  bank  was  located  could  ac- 
quire no  jurisdiction  of  a  suit  brought 
against  the  bank  by  attachment  of  its 
assets  located  in  that  state.  Cadle  v. 
Tracy,  Fed.  Cas.  No.  2,279,  11  Blatchf. 
101. 

80.  Bank  located  in  another  state. — 
Cadle  V.  Tracy,  Fed.  Cas.  No.  2,279,  11 
Blatchf.   101. 

81.  By  Rev.  St.  U.  S.,  §  5198,  pro- 
viding that  a  national  bank  may  be 
sued  in  any  state  or  county  court  in 
the  county  in  which  it  is  located  hav- 
ing jurisdiction  of  similar  cases,  and 
§  5136,  providing  that  such  bank  may 
be  sued  in  any  court  of  law  and  equity 
as  a  natural  person,  jurisdiction  of  an 
action  on  contract  against  a  national 
bank  is  not  prohibited  to  a  state  court 
of  a  county  other  than  that  in  which 
it  is  situated.  Fresno  Nat.  Bank  v.  Su- 
perior Court,  83   Cal.  491;  24  Pac.  157. 

The  provision  of  The  National  Cur- 
rency Act,  so  called  (13  Stat.,  p.  99, 
§  57),  which  declares  "that  suits,  ac- 
tions or  proceedings  against  any  as- 
sociations under  the  act  may  be  had" 
in  the  federal  courts  held  in  the  dis- 
tricts or  in  any  state,  county,  or  mu- 
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the  provisions  of  the  act  authorizing  national  banks  to  be  sued  only  in  the 
state  courts  in  the  counties  or  cities  where  located,  confers  a  privilege  on 
such  banks  which  they  can  waive. ^^ 

Actions  Local  in  Nature. — Actions,  local  in  their  nature,  may  be  main- 
tained in  the  proper  state  court  against  a  national  banking  association  in  a 
county  or  a  city  other  than  that  where  it  is  established. ^-^ 

Power  to  Deprive  State  Courts  of  Jurisdiction. — It  has  been  ques- 
tioned whether  or  not  it  is  within  the  powers  of  congress  to  deprive  the 
state  courts  of  jurisdiction  in  all  actions  against  banking  associations  or- 
ganized under  the  National  Currency  Act,  or  to  restrict  the  jurisdiction  to 
particular  courts.^*  It  is  true  that  it  was  held  that  every  action  which  the 
Bank  of  the  United  States  might  bring  was  a  case  arising  under  the  con- 
stitution and  laws  of  the  Union. ^^  g^t  it  is  maintained  that  the  United 
States  Bank  was  chartered  as  a  fiscal  agent  of  the  government  while  national 
banks  are  created  under  a  supposed  power  to  furnish  a  national  paper  cur- 
rency, and  that  the  distinction  is  in  favor  of  the  jurisdiction  of  the  state 
courts  and  against  the  restriction.^® 

Under  the  Act  of  1882,  the  jurisdiction  of  suits  by  or  against  national 


nicipal  court  in  the  city  or  county 
where  the  association  is  located,  is 
permissive,  not  mandatory.  Cooke  v. 
State  Nat.  Bank,  52  N.  Y.  96,  11  Am. 
Rep.  667.  See  First  Nat.  Bank  v.  Hub- 
bard, 49  Vt.  1,  24  Am.  Rep.  97. 

.A.  national  bank  created  under  the 
Act  of  Congress  of  June  3,  1864,  may  be 
sued  in  a  state  court  out  of  the  state 
in  which  such  bank  is  located.  Cooke 
-c.  State  Nat.  Bank,  3  Abb.  Prac,  N. 
S.,  339,  50  Barb.  339,  affirmed  in  53 
N.   Y.  96. 

Suit  is  not  confined  to  the  county 
where  the  bank  is  located.  Talmadge 
V.  Third  Nat.  Bank,  27  Hun  61. 

Rev.  St.  U.  S.,  §  5798,  authorizing 
suits  in  state  courts  against  national 
banks  situated  in  the  state,  is  permis- 
sive, and  not  mandatory.  The  su- 
preme court  of  New  York  has  juris- 
diction over  an  action  ex  contractu, 
brought  by  a  citizen  of  New  York 
against  a  national  bank  located  in  an- 
other state.  Robinson  v.  National 
Bank,  81  N.  Y.  385,  59  How.  Prac.  218, 
37  Am.  Rep.  508,  affirming  58  How. 
Prac.   306,   19   Hun   477. 

A  suit  against  a  national  bank  for  a 
breach  of  contract  may  be  brought  in 
a  state  court  of  a  state  other  than  that 
in  which  the  bank  is  located.  Holmes 
V.  National  Bank,  18  S.  C.  31,  44  Am. 
Rep.    558. 

13  Stat.  99,  enacts  that  every  national 
banking  association  organized  under 
the  act  shall  be  a  body  corporate,  with 
power,  among  other  things,  to  sue  and 


be  sued.  Section  57  (Rev.  St.,  §  5198) 
enacts  that  actions  against  such  asso- 
ciations under  the  act  may  be  brought 
in  any  federal  court,  or  any  state, 
county,  or  municipal  court  of  the  dis- 
trict or  place  where  the  bank  is  lo- 
cated. Held,  that  a  state  court  was 
not  deprived  of  jurisdiction  of  an  ac- 
tion for  breach  of  contract  against  a 
national  bank  located  in  another  state. 
Holmes  v.  National  Bank,  18  S.  C.  31, 
44  Am.  Rep.  558. 

82.  Right  to  waive  privilege. — Lee 
V.  Citizens'  Bank,  5  O.  Dec.  31. 

The  exemption  of  national  banks 
from  suits  in  state  courts  elsewhere 
than  in  the  county  or  city  where  the 
bank  is  located,  which  is  granted  by 
the  latter  act,  may  be  waived,  and  a 
bank  which  submits  to  trial  in  another 
county  can  not,  on  writ  of  error  to  the 
state  supreme  court,  raise  the  objec- 
tion to  the  jurisdiction  and  claim  the 
immunity.  First  Nat.  Bank  v.  Morgan, 
132  U.  S.  141,  33  L.  Ed.  283,  10  S.  Ct.  37. 

83.  Actions  local  in  nature. — Casey 
V.  Adams,  103  U.  S.  66,  36  L.  Ed.  53. 

84.  Power  to  deprive  state  courts 
of  jurisdiction. — Cook  v.  State  Nat. 
Bank,  52  N.  Y.  96,  11  Am.  Rep.  667. 

85.  Osborn  v.  Bank  (U.  S.),  9  Wheat. 
738,  6  L.  Ed.  204,  reviewed  and  doubted 
in  Cook  V.  State  Nat.  Bank,  52  N.  Y. 
96,   11   Am.   Rep.  667. 

86.  United  States  bank  and  national 
banks  distinguished. — Cook  v.  State 
Nat.  Bank,  53  N.  Y.  96,  11  Am.  Rep. 
667. 
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banks,  where  the  United  States  is  not  a  party,  by  its  officers  or  agents,  is 
declared  to  be  the  same  as  that  of  similar  suits  by  or  against  other  banks.*^ 
So  the  domicile  of  the  parties  may  be  such  as  to  give  the  federal  courts 
jurisdiction  as  in  other  cases.**  Since  any  nonresident  person,  national  or 
artificial,  who  brings  attachment  in  a  local  court,  may  be  sued  in  that  court 
on  his  attachment  bond,  a  national  bank  can  not  claim  any  exception.*^  The 
act  in  question  refers  to  and  designates  the  jurisdiction  only  of  suits  brought 
after  its  passage  and  does  not  affect  prior  ones.^** 

The  Act  of  1888,  before  referred  to,^^  provides  that  in  actions  against 
national  banks  the  federal  courts  "shall  not  have  jurisdiction  other  than  such 
as  they  would  have  in  cases  between  individual  citizens  of  the  same  state. "®^ 
An  action  to  compel  the  directors  of  a  national  bank  to  declare  a  dividend 
may  be  maintained  in  a  state  court. ^^  And  state  courts  have  jurisdiction  to 
compel  officers  of  a  national  bank  to  permit  a  stockholder's  examination  of 
its  records  and  documents  for  a  proper  purpose.^* 

Jurisdiction  in  Action  by  and  against  Receivers. — See  post,  "Suits 
by  and  against  Receivers,"  §  275  (2). 

Change  of  Place  of  Trial.- — While  the  National  Banking  Act  provides 
for  the  place  of  commencement  of  actions  by  and  against  national  banks  yet 
it  makes  no  provision  for  a  change  of  the  place  of  trial  from  one  state  court 
to  another.  And  it  has  been  contended  that  state  statutes  providing  for 
such  change  have  no  application  to  such  actions.  But  it  has  been  held  that 
it  was  the  design  of  congress  to  confer  jurisdiction  upon  proper  state  courts, 
and  leave  such  courts,  after  the  action  is  commenced,  to  be  governed  solely 
by  the  state  statutes,  so  far  as  their  mode  of  proceeding  is  concerned,  in- 
cluding even  a  change  of  place  of  trial. ®^ 

87.  Under  Act  of  1882. — Continental  istence,  and  for  other  purposes,''  which 
Nat.  Bank  v.  Folsom,  78  Ga.  449,  3  S.  E.  makes,  in  section  4,  certain  provisions 
269;  Van  Reed  v.  Peoples'  Nat.  Bank,  as  to  the  jurisdiction  of  suits  by  and 
173  N.  Y.  314,  66  N.  E.  16,  105  Am.  St.  against  national  banks,  refers  only  to 
Rep.  666,  affirmed  in  198  U.  S.  554,  49  suits  brought  after  its  passage,  and 
L.-  Ed.  1161,  35  S.  Ct.  775.  See,  also,  does  not  affect  prior  ones.  First  Nat. 
post,  "Attachment  and  Garnishment,"  Bank  v.  Morgan,  132  U.  S.  141,  33  L. 
§  278.  Ed.  283,  10  S.  Ct.  37.       - 

88.  Domicile  as  affecting  jurisdic-  91.  Act  of  1888. — See  ante,  "Juris- 
tion. — Acts  1883,  c.  290,  relating  to  the  diction  of  Federal  Courts,"  §  371  (la), 
jurisdiction  of  suits  brought  by  and  92.  Hiscock  v.  Lacy,  9  Misc.  Rep. 
against  national  banks,  leaves  such  578,  30  N.  Y.  S.  860,  62  N.  Y.  St.  Rep. 
suits   "except   suits   between   them   and  238. 

the   United   States,    or   its   officers   and  93.      Suit    to    compel    declaration   of 

agents,"  to  the  jurisdiction  of  the  state  dividend. — Hiscock  .v.    Lacy,    9    Misc. 

courts,  unless  the  domicile  of  the  par-  Rep.  578,  30  N.  Y.  S.  860,  62  N.  Y.  St. 

ties  is  such  as  to  give  the  federal  court  Rep.  228. 

jurisdiction.     Price  v.  Abbott,  17   Fed.  94.     Action   to   permit   stockholder's 

506.  examination    of   records,    etc. — Wood- 

89.  Nonresident  bringing  attach-  worth  v.  Old  Second  Nat.  Bank,  154 
ment  in  local  court. — Continental  Nat.  Mich.  459,  117  N.  W.  893,  118  N.  W. 
Bank    v.  Folsom,    78    Ga.    449,  3    S.  E.  581. 

369.  95.     Change  of  place  of  trial. — Kin- 

90.  Refers  to  subsequent  suits. —  ser  v.  Farmers'  Nat.  Bank,  58  Iowa  738, 
Acf  Cong.  July  12,   1882,   entitled   "An       13  N.  W.  59. 

act    to   enable    national    banking   asso-  In  the   absence   of  any  provision  as 

ciations  to  extend  their  corporate  ex-      to  change  of  place  of  trial  in  the  Na- 
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§  275  (2)  Suits  by  and  against  Receivers. — An  Action  by  Officer 
of  Government. — Receivers  of  national  banks  appointed  by  the  comptroller 
of  the  currency  under  the  National  Banking  Act,  are  officers  of  the  United 
States,  giving  federal  courts  jurisdiction  of  actions  by  officers  of  the  United 
States,®^  and  they  may  sue  in  such  courts  without  regard  to  the  citizenship 
of  the  parties  or  the  amount  involved,*''  under  the  law  which  confers  on 
such  courts  jurisdiction  "of  all  suits  at  common  law  where  the  United  States, 
or  any  officer  thereof,  suing  under  authority  of  any  acts  of  congress,  are 
plaintiffs."®^  A  receiver  may  sue  in  the  federal  courts  to  collect  a  claim  due 
to  the  bank  at  the  time  of  his  appointment;^*  and  under  the  provision  of 
the  National  Banking  Act  allowing  a  receiver  of  a  national  bank  to  compro- 
mise doubtful  claims  on  order  of  a  court  of  record  of  competent  jurisdiction, 
the  federal  district  court  has  jurisdiction  of  a  petition  by  such  receiver.^ 
The  jurisdiction  of  the  federal  courts  over  receivers  of  national  banks  as 
officers  of  the  United  States  has  not  been  affected  by  later  acts  of  Congress. ^ 


tional  Banking  Act,  authorizing  suits 
against  national  banks  in  tlie  state 
courts,  the  rights  of  the  parties  in  that 
respect  are  to  be  governed  by  the  state 
laws.  Kinser  v.  Farmers'  Nat.  Bank, 
58  Iowa  728,  13  N.  W.  59. 

96.  Receivers  of  :banks — Suits  by 
receivers. — Piatt  v.  Beach,  Fed.  Cas. 
No.  11,215,  2  Ben.  303;  Stanton  v.  Wil- 
keson.  Fed.  Cas..  No.  13,299,  8  Ben.  357; 
Price  V.  Abbot,  17  Fed.  506. 

Const.  U.  S.  art.  2,  §  2,  subd.  2,  al- 
lows congress  to  vest  the  appointment 
of  inferior  officers  of  the  United  States 
in  the  heads  of  departments.  Section 
31  of  The  National  Banking  Act  (13 
Stat.,  c.  10)  authorizes  the  comptroller 
of  the  currency,  with  the  concurrence 
of  the  secretary  of  the  treasury,  to  ap- 
point a  receiver  to  wind  up  the  affairs 
of  a  national  bank  as  provided  by  the 
act.  Held,  that  such  receiver  was  ah 
officer  of  the  United  States  within  the 
meaning  of  the  Act  March  3,  1815,  con- 
ferring on  federal  courts  jurisdiction 
of  all  suits  brought  by  any  such  officer 
Under  authority  of  any  act  of  congress, 
so  that  such  receiver  could  sue  in  the 
federal  district  court  to  recover  a  debt 
due  the  bank.  Piatt  v.  Beach,  Fed. 
Cas.  No.  11,215,  3  Ben.  303. 

A  receiver  of  a  national  bank  is  an 
officer  of  the  United  States,  and  as  such 
may  sue  in  the  federal  courts  in  the 
district  in  which  such  bank  is  located. 
Frelinghuysen  v.  Baldwin,  12  Fed.  395. 

A  receiver  of  a  national  bank,  ap- 
pointed by  the  comptroller  of  the  cur- 
rency, is  an  officer  of  the  United  States, 
and  entitled  to  sue  in  the  federal  courts, 
by  virtue  of  Rev.  St.,  §  629.  Thomp- 
son V.  Pool,  70  Fed.  725. 

97.  Without    regard    to    citizenship 


or  amount. — Armstrong  v.  Ettlesohn, 
36  Fed.  209. 

The  federal  courts  have  jurisdiction 
of  suits  by  receivers  of  national  banks, 
to  collect  the  assets  thereof,  without 
regard  to  the  citizenship  of  plaintiff. 
Fisher  v.  Yoder,  53  Fed.  565. 

A  receiver  of  a  national  bank  may 
sue  in  the  circuit  court  to  recover  an 
indebtedness  owing  to  the  bank,  with- 
out regard  to  the  amount  involved. 
Yardley  v.  Dickson,  47  Fed.  835. 

98.  Suits  at  common  law  by  United 
States  or  officers. — Armstrong  v.  Et- 
tlesohn, 36  Fed.  200,  Rev.  Stat.,  §  629, 
cl.  3. 

99.  Claim  due  at  time  of  appoint- 
ment.— Piatt  V.  Beach,  Fed.  Cas.  No. 
11,215,  2  Ben.  303;  Stanton  v.  Wilke- 
son,   Fed.   Cas.   No.   13,299,   8   Ben.  357. 

Act  Cong.  March  3,  1887,  §  4,  de- 
clares that  national  banks  are,  for  the 
purpose  of  actions,  to  be  deemed  citi- 
zens of  the  states  in  which  they  are 
respectively  located,  but  "the  provi- 
sions of  this  section  shall  not  be  held 
to  affect  the  jurisdiction  of  the  courts 
of  the  United  States  in  cases  com- 
menced by  the  United  States  or  by  di- 
rection of  any  officer  thereof,  or  cases 
for  winding  up  the  affairs  of  any  such 
bank."  Held,  that  a  receiver  of  a  na- 
tional bank  may  still  sue  on  a  claim 
due  the  bank  in  the  circuit  court,  with- 
out reference  to  the  citizenship  of  the 
parties  or  to  the  amount  involved. 
Armstrong   v.   Trautman,   36   Fed.    275. 

1.  Provision  allowing  receiver  to 
compromise  claims. — In  re  Piatt,  Fed. 
Cas.  No.  11,211,  1  Ben.  534. 

2.  Act  of  Congress  July  12,  188!4.— 
By  that  act  it  was  provided  that  ''the 
jurisdiction   of   suits   hereafter  brought 
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The  Act  of  1882  was  intended  to  put  national  banks  as  such  in  the  same 
situation  as  state  banks  for  the  purposes  of  suing  and  being  sued.  The  act 
did  not  affect  suits  by  and  against  receivers  because  such  banks  were  wholly 
in  the  hands  of  the  receiver  for  the  purpose  of  having  their  affairs  wound 
up,  and  were  not  doing  business  anywhere,  such  conditions  being  brought 
about  by  proceedings  under  the  laws  of  the  United  States  and  such  receiver 
being  an  officer  of  the  United  States  and  acting  as  such  in  suing  or  being 
sued.3  Rev.  St.,  §  563,  subd.  4,  gives  the  district  courts  jurisdiction  of  "all 
suits  at  common  law  brought  by  the  United  States,  or  by  any  officer  thereof, 
authorized  by  law  to  sue."  The  district  court  has  jurisdiction  of  an  action 
to  enforce  the  liability  of  a  stockholder  in  an  insolvent  national  bank, 
brought  by  the  receiver  appointed  for  the  bank  by  the  comptroller  of  the 
currency.*  Such  jurisdiction  is  not  taken  away  by  Act  Cong.  July  12,  1882, 
§  4,  and  Act  Cong.  Aug.  13,  1888,  §  4,  which  takes  away  the  special  juris- 
diction of  the  district  courts  over  suits  in  which  a  national  bank  is  a  party.^ 
Exclusive  or  Concurrent  Jurisdiction — Suits  by  Receivers  of  Na- 
tional Bank. — Though  a  receiver  of  a  national  bank  may  sue  in  the  federal 


by  or  against  any  association  estab- 
lished under  any  lav/  providing  for  a 
national  banking  association"  should 
"be  the  same  as  and  not  other  than 
the  jurisdiction  of  suits  by  or  against 
banks  not  organized  under  any  law  of 
the  United  States,  which  do  or  might 
do  banking  business  where  such  na- 
tional banking  associations'  may  be  do- 
ing business  when  such  suits  may  be 
begun." 

3.  Proceedings  under  United  States 
law  s — Proceedings  against  United 
States  officer. — Heudee  v.  Connecticut, 
etc.,  R.  Co.,  36  Fed.  677,  citing  Stanton 
r.  Wilkeson,  Fed.  Cas.  No.  13,299,  18 
Ben.  357;  Price  v.  Abbott,  17  Fed.  506. 

Plaintiff  was  appointed  receiver  of 
an  insolvent  national  bank  in  Vermont, 
and  obtained  an  order  from  the  circuit 
court  for  the  district  of  Vermont  for 
the  sale  of  certain  bonds  pledged  to 
the  bank  as  security  for  a  debt  due  the 
bank  by  defendant  railroad  company  in 
Canada,  which  brought  suit  in  the  Can- 
adian court  to  recover  the  bonds, 
whereupon  plaintiff  filed  a  bill  in  the 
circuit  court  for  the  district  of  Vermont 
for  an  injunction  against  the  further 
prosecution  of  the  suit  in  Canada. 
Held,  that  the  circuit  court  had  juris- 
diction, and  that  the  injunction  should 
be  granted.  Hendee  v.  Connecticut, 
etc.,  R.  Co.,  36  Fed.  677. 

4.  Jurisdiction  of  district  court  un- 
der Rev.  Stat.,  §  563,  Subd.  4.— Steph- 
ens V.  Bernays,  41  Fed.  401,  affirmed 
in  44  Fed.  642. 


Rev.  St.,  §  563,  gives  the  district 
courts  jurisdiction  of  "all  suits  at  com- 
mon law,  brought  by  the  United  States, 
or  any  officer  thereof  authorized  by 
law  to  sue."  Act  Cong.  Aug.  13,  1888 
(25  Stat.  433),  confers  the 'same  juris- 
diction on  the  district  courts,  and  de- 
clares (§  4)  that  for  jurisdictional  pur- 
poses national  banks  shall  be  deemed 
citizens  of  the  state  in  which  they  are 
located,  but  that  this  provision  shall 
not  affect  the  jurisdiction  of  the  fed- 
eral courts  "in  cases  commenced  by 
the  United  States,  or  by  the  direction 
of  any  officer  thereof,  or  cases  for 
winding  up  the  affairs  of  any  such 
bank."  Held,  that  the  district  court 
has  jurisdiction  of  an  action  by  the  re- 
ceiver of  an  insolvent  national  bank 
to  collect  assessments  on  stock.  Steph- 
ens V.  Bernays,  44  Fed.  642,  affirming 
41  Fed.  401. 

An  action  by  a  receiver  of  a  national 
bank  to  enforce  the  liability  of  a  stock- 
holder is  a  "suit  at  common  law," 
within  the  meaning  of  Rev.  St.  U.  S., 
§  563,  subd.  4,  which  gives  the  federal 
district  court  jurisdiction  of  "all  suits 
at  common  law  brought  by  the  United 
States  or  by  any  officers  thereof  au- 
thorized to  sue."  Stephens  v.  Bernays, 
119  Mo.  143,  24  S.  W.  46,  following  41 
Fed.  401. 

5.  Effect  of  Act  July  12,  1882,  §  4 
and  Act  Aug.  13,  1888,  §  4.— Stephens 
V.  Bernays,  41  Fed.  401,  affirmed  in  44 
Fed.  643. 
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circuit  courts,  under  Rev.  St.,  U.  S.  §  629,  cl.  3,  giving  sucii  courts  juris- 
diction of  all  suits  at  common  law,  when  the  United  States,  or  any  officer 
thereof,  serving  under  authority  of  any  act  of  congress,  is  a  party,  yet  he 
may  also  sue  in  the  state  courts,  since  Rev.  St.,  U.  S.  §  711,  specifying  the 
cases  in  which  federal  courts  shall  have  exclusive  jurisdiction,  does  not  men- 
tion such  cases,  and  since  24  Stat.  U.  S.,  c.  373,  §  1,  gives  the  federal 
circuit  courts  original  cognizance,  "concurrent  with  the  courts  of  the  several 
states,"  of  all  suits  of  a  civil  nature  where  the  matter  exceeds  $2,000,  and 
arising  under  the  constitution  and  laws  of  the  United  States."  Where  no 
proceeding  is  pending  under  the  national  bank  law  for  forfeiture  of  the 
charter  of  a  bank,  its  receiver  may,  in  a  state  court,  maintain  an  action 
against  its  directors  to  recover  damages  sustained  through  their  gross  neg- 
lect of  their  duties,  allowing  its  funds  to  be  lost  or  wasted.'^  In  such  cases 
the  state  courts  have  concurrent  jurisdiction,  exclusive  jurisdiction  not 
having  been  conferred  upon  the  federal  courts.*  The  jurisdiction  of  the 
state  courts  of  actions  against  national  banks  is  expressly  recognized  by  the 
national  banking  law  and  such  jurisdiction  has  been  repeatedly  exercised  in 
actions  by  receivers  to  collect  claims  due  to  such  banks. ^  And  there  can 
be  no  reason  why  civil  actions  brought  by  stockholders  in  place  of  the  re- 
ceiver, to  enforce  claims  against  delinquent  directors  or  officers,  should 
stand  upon  any  different  footing.^"  The  only  case  in  which  exclusive  ju- 
risdiction, is  conferred  by  the  banking  act  upon  the  courts  of  the  United 
States,  so  far  as  we  can  find,  are  proceedings  to  enforce  the  forfeiture  of 
franchises  of  banking  associations  for  violations  of  certain  provisions  of 
such  act,ii  and  proceedings  to  enjoin  the  comptroller  of  the  currency  from 
winding  up  the  corporation  through  a  receiver.^^  A  suit  by  the  receiver  of 
an  insolvent  national  bank  to  foreclose  a  mortgage  given  to  it  is  not  within 
any  of  the  classes  of  cases  in  which  the  federal  courts  have  exclusive  juris- 
diction, and  may  therefore  be  instituted  in  any  court  having  jurisdiction 
in  other  respects. ^^  Hence  we  see  that  there  is  nothing  in  the  law  which 
withdraws  from  the  jurisdiction  of  state  courts  civil  actions  to  enforce  rights 
of  individuals  against  national  banks  or  their  officers. i*     However,  criminal 

8.    Suits  by  receiver  of  national  bank.  10.     Suit  by  stockholders  against  de- 

— Thompson    v.    Schaetzel,    2    S.    Dak.  linquent  directors  or  officers. — Brinker- 

395,  50  N.  W.  631.  hoff  v.  Bostwick,  88  N.  Y.  52. 

7.  Proceedings   other   than   to   for-  H-     For  violation  of  §  5239.— Brink- 
feit  charter.— Brinkerhoff  v.   Bostwick,  erhoff  v.  Bostwick,  88  N.  Y.  52. 

88  N.  Y.  52.  12.     Injunction    against    comptroller 

8.  Brinkerhoff  v.  Bostwick,  88  N.  Y.      of  currency.- Brinkerhoff  v.   Bostwick, 
52,   citing   Claflin  v.    Houseman,   93   U.       ^8  N.  Y.  52. 

S.  130,  23  L.  Ed.  833;  Robinson  v.  Na-  13.      Suit    by    receiver    to    foreclose 

tional    Bank,    81    N.    Y.    385,    59    How.  mortgage. — Witters   v.    Sowles,    61   Vt. 

Prac.   218,   37   Am.    Rep.   508;   National  366,  18  Atl.  191. 

Bank  v.  Wells,  79  N.  Y.  498.  14.    Jurisdiction  not  withdrawn  from 

9.  Brinkerhoff   v.    Bostwick,    88    N.  state  courts. — Brinkerhoff'  v.  Bostwick, 
Y.  52.  88  N.  Y.  52,  citing  Cooke  v.  State  Nat. 
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prosecutions  for  offenses  created  by  the- act  stand  upon  a  different  footing. 
Exclusive  jurisdiction  in  such  cases  is  vested  in  the  circuit  and  district  courts 
of  the  United  States  under  the  Judiciary  Act  of  1789.1^ 

Right  of  Receiver  to  Remove  Suit  to  Federal  tJourt. — See  ante, 
"Jurisdiction  of  Federal  Courts,"  §  275  (1);  catchline  "Act  of  July  12, 
1882." 

Concurrent  Jurisdiction  of  Circuit  and  District  Courts. — ^Actions 
brought  by  receivers  to  recover  assessments  duly  laid  upon  stockholders, 
and  necessary  to  provide  for  the  payment  of  the  debts,  are  suits  at  common 
law,  brought  by  an  officer  of  the  United  States,  under  the  authority  of  an 
act  of  congress,  of  which  the  circuit  court  has  concurrent  jurisdiction  with 
the  district  court,  without  regard  to  the  amount  sued  for.^* 

§  275  (3)  Suits  by  and  against  Agents. — The  federal  courts  have 
the  same  jurisdiction  of  suits  by  and  against  the  "agent"  of  national  banks 
.  appointed  under  the  national  banking  acts  of  congress,  when  the  "receivers" 
of  an  insolvent  bank  have  been  displaced  by  such  "agents"  as  they  have 
of  suits  by  and  against  the  "receivers,"  each  being  in  the  same  sense  officers 
of  the  United  States,  and  each  representing  in  precisely  the  same  relation 
the  bank  in  its  corporate  capacity;  and  this  without  regard  to  citizenship  of 
the  parties  or  amount  involved.^''' 

§  276.  Parties. — A  circuit  court  has  jurisdiction,  upon  a  bill  by  a 

stockholder  of  a  national  bank,  to  enjoin  the  officers  of  the  bank  from  mis- 
applying its  funds  by  means  not  warranted  by  the  charter,  or  which  amount 
to  a  breach  of  trust.^'^* 

Bank,   52   N.   Y.   96,   11   Am.   Rep.   667;  c.  156  (1  Supp.  Rev.  Stat.  316;  19  Stat. 

Bletz   V.    Columbia   Nat.    Bank,    87   Pa.  G3);  Armstrong  v.     Trautman,  36  Fed. 

87,  30  Am.  Rep.  343.    See  post,  this  sec-  a75;   Armstrong  v.   Ettlesohn,   36   Fed. 

tion,   "Suits   against   Receivers   of   Na-  209;  Price  v.  Abbott,  17  Fed.  506;  Fre- 

tional  Banks."  linghuysen    v.    Baldwin,    12    Fed.    395." 

15.  Rule  does  not  apply  in  criminal  McConville  v.  Gilmour,  36  Fed.  277, 
cases. — Brinkerhoff  v.   Bostwick,  88  N.  1  L.  R.  A.  498. 

Y.  52.  "Moreover,  the  United  States  has  no 

16.  Suits  to  recover  assessments. —  more  interest  in  the  matter  before  than 
Price  V.  Abbott,  17  Fed.  506.  See  after  the  appointment  of  this  'agent.' 
Rev.  Stat.,  §  629,  cla.  3;  §  563,  cl.  4.  The    legislation    contemplates    a    more 

17.  Suits  by  and  against  agents.^ —  independent  and  exclusive  control  by 
McConville  v.  Gilmour,  36  Fed.  277,  1  the  United  States  of  the  assets  before 
L.  R.  A.  498.  than  after  this  'agent'  is  appointed,  in 

"It    having    been    established,    espe-  the    interest    of    creditors    and   deposi- 

cially  by  the  judgment  of  this  court  in  tors,  no  doubt,  and  for  obvious  reasons, 

the    case    of   Armstrong   v.    Trautman,  It   also   contemplates   a  somewhat   ex- 

36  Fed.  275,  that  we  have  jurisdiction  elusive  control  by  the  shareholders  of 

of  cases  brought  by  the  receiver  of  a  the   remnants   of   the   insolvent   assets, 

national    bank,    without    regard   to    di-  also    for    obvious    reasons.    _  Neverthe- 

versity    of    citizenship    or    the    amount  less,  the  interest  of  the  United  States 

involved,    I   do   not   see   why  we   have  in    the    matter  is    precisely    the    same, 

not     the     same     jurisdiction     of    suits  and,   in   both   situaliiius   of  the   assets, 

brought  by  the  'agent,'   appointed  un-  is   based   solely   on   grounds   of  public 

cer    the    provisions    of    The    National  policy    equally    applicable    to    either. 

Banking  Act  to  take  the  place   of  the  McConville    v.    Gilmour,    36    Fed.    377, 

receiver    under    certain    circumstances  1  L,.'  R.  A.  498. 
named  in  the  act.     Act  June  30,  1876,  17a.       Parties.— Slioemaker     v.     Na- 
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Process  and  Appearance. — See  ante,  "Process  and  Ap- 


pearance," §  223. 

§  278.  Attachment    and    Garnishment. — Power    of   Federal 

Court  to  Issue  Attachment. — Under  Rev.  St.,  §  5242,  providing  that  no  at- 
tachment before  final  judgment  shall  be  issued  in  any  state  court  against  a 
national  bank,  and  Rev.  St.,  §  915,  entitling  plaintiii  in  the  federal  courts  to 
similar  remedies  by  attachment  as  those  provided  by  the  laws  of  the  state, 
a  federal  court  is  limited  by  all  the  restrictions  on  state  courts,  and  can  not 
issue  an  attachment  before  final  judgment  against  a  national  bank.i^ 

Power  of  State  Court  to  Issue  Attachment. — Prior  to  the  Act  of 
March  3,  1873,  §  2,  the  property  of  a  national  bank  was  subject  to  attach- 
ment issued  by  a  state  court.^^  And  where  the  property  of  a  national  bank 
organized  under  Act  Cong.,  June  3,  1864,  has  been  attached  at  the  suit  of  an 
individual  creditor  after  the  bank  became  insolvent,  such  property  can  not 
be  subjected  to  sale  for  the  payment  of  his  demand  against  the  claim  of  the 
property  by  a  receiver  of  a  bank  subsequently  appointed. ^o  The  attach- 
ment of  the  property  of  a  national  bank  in  an  action  against  it  will  not  be 
dissolved,  dismissed,  or  abated,  or  the  levy  quashed,  because  the  bank  had 
committed  an  act  of  insolvency  before  the  institution  of  the  suit,  and  its 
charter  had  afterwards  been  dissolved  and  its  franchises  forfeited  by  de- 
cree of  the  federal  court,  and  a  receiver  properly  appointed  to  take  charge 
of  its  assets  under  act  of  congress. ^i 


lional  Mech.  Bank,  Fed.  Ca.s.  No.  13,- 
801,  2  Abb.  U.  S.  416,  1  Hughes  101. 

As  to  parties  in  attachment,  see  post, 
"Attachment  and  Garnishment,"  §  37S. 

18.  Power  of  federal  court  to  issue 
attachment. — Butler  v.  Coleman,  124  U. 
S.  721,  31  Iv.  Ed.  567,  8  S.  Ct.  718;  Pa- 
cific Nat.  Bank  v.  Mixter,  124  U.  S.  721, 
31  L.  Ed.  567,  8  S.  Ct.  718. 

Attachments  in  suits  begun  in  the 
federal  circuit  courts  are  prohibited  by 
implication.  "The  prohibition  does 
not  in  express  terms  refer  to  attach- 
ment in  suits  begun  in  the  circuit  courts 
of  the  United  States,  but,  as  by  §  915, 
Rev.  Stats.,  those  courts  are  not  author- 
ized to  issue  attachments  in  common 
law  causes  against  the  property  of  a 
defendant,  except  as  'provided  by  the 
laws  of  the  state  in  which  such  court 
is  held  for  the  courts  thereof,'  it  fol- 
lows that,  as  by  the  amendatory  Act  of 
1873,  now  part  of  §  5242,  Rev.  Stat.,  all 
power  of  issuing  attachments  against 
national  banks  before  judgment  has 
been  eliminated  from  state  statutes, 
there  can  not  be  any  laws  of  the  state 
providing  for  such  a  remedy  on  which 
the  circuit  courts  may  act."  Pacific 
Nat.  Bank  v.  Mixter,  124  U.  S.  721,  31 
Iv.  Ed.  567,  8  S.  Ct.  718. 


19.  First  Nat.  Bank  v.  Colby  (U.  S.), 
21  Wall.  609,  23  L.  Ed.  687;  Pacific 
Nat.  Bank  v.  Mixter,  124  U.  S.  721,  31 
L.  Ed.  567,  8  S.  Ct.  718;  United  States 
V.  Robertson  (U.  S.),  5  Pet.  641,  8  L. 
Ed.  257. 

By  the  Act  of  1818,  the  United  States 
were  empowered  to  enforce  payment 
of  the  judgment  they  might  obtain 
against  the  bank,  in  specie,  by  sum- 
moning the  debtors  of  the  corporation 
as  garnishees,  and  obtaining  judgments 
against  them.  This  act  operated  a 
transfer  from  the  bank  to  the  United 
States  of  those  debts  which  might  be 
due  from  the  persons  who  should  be 
summoned  as  garnishees.  They  be- 
came, by  the  service  of  the  summons, 
the  debtors  of  the  United  States,  and 
ceased  to  be  the  debtors  of  the  bank. 
But  they  owed  to  the  United  States 
precisely  what  they  owed  to  the  bank, 
and  no  more.  United  States  v.  Rob- 
ertson (U.  S.),  5  Pet.  641,  8  L.  Ed.  257. 

20.  Sale  of  attached  property  by  re- 
ceiver.— First  Nat.  Bank  v.  Colby  (U. 
S.),  21  Wall.  609,  32  L.  Ed.  687. 

21.  Dissolution,  etc.,  of  attachment. 
—First  Nat.  Bank  v.  Colby,  46  Ala.  435. 
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Under  Act  of  1873,  Rev.  Stat.,  §  5242.— The  Act  of  March  3,  1873, 
§  2,  amending  the  Act  of  June  3,  1864,  §  57,  provides  that  no  attachment 
shall  be  issued  against  any  banking  association  or  its  property  before  final 
judgment.22  Since  the  Act  of  1873  all  the  attachment  laws  of  the  state 
must  be  read  as  if  they  contained  a  provision  in  express  terms  that  they 
were  not  to  apply  to  suits  against  a  national  bank.^s  The  wording  of 
this  statute  is  plain  and  mandatory.^*  This  provision  was  not  repealed  by 
Act  Cong.  July  12,  1882,  §  4,  providing  that  the  jurisdiction  for  suits  there- 
after brought  against  national  banks  shall  be  the  same  as  for  suits  against 
state  banks,   and   repealing  laws   inconsistent   therewith. ^^     Such  attach- 


22.    Act   of   1873,   Rev.    Stat.   5242.— 

Chesapeake  Bank  v.  First  Nat.  Bank, 
40  Md.  269,  17  Am.  Rep.  601.  See 
Freeman  Mfg.  Co.  v.  National  Bank, 
160  Mass.  398,  35  N.  E.  865;  Planters,' 
etc.,  Sav.  Bank  v.  Berry,  91  Ga.  264,  18 
S.  E.  137;  First  Nat.  Bank  v.  La  Due, 
39  Minn.  415,  40  N.  W.  367;  Safford  v. 
First  Nat.  Bank,  61  Vt.  373,  17  Atl. 
748;  Rosenheim  Real-Estate  Co.  v. 
Southern  Nat.  Bank  (Tenn.),  46  S.  W. 
1036;  Garner  v.  Second  Nat.  Bank,  66 
Fed.  369. 

Under  Rev.  St.  U.  S.,  §  5242  (U.  S. 
Comp.  St.  1901,  p.  3517),  attachment 
can  not  issue  against  a  national  bank 
in  a  state,  county,  or  municipal  court 
prior  to  judgment.  McBride  v.  Illinois 
Nat.  Bank.  128  App.  Div,  503,  112  N. 
Y.  S.  794. 

An  attachment  can  not  be  issued 
against  a  national  bank  or  its  prop- 
erty, before  final  judgment  in  any  suit, 
action,  or  proceeding  in  any  state, 
county,  or  municipal  court.  Central 
Nat.  Bank  v.  Richland  Nat.  Bank  (N. 
y.),  52  How.  Prac.  136;  Thomp.  Nat. 
Bank  Cas.  801;  Rhoner  v.  First  Nat. 
Bank  (N.  Y.),  14  Hun  126. 

In  a  suit  begun  in  a  state  court 
against  a  national  bank,  no  attachment 
can  issue  until  after  final .  judgment. 
Rosenheim  Real-Kstate  Co.  v.  South- 
ern Nat.  Bank  (Tcnn.),  46  S.  W.  1026. 

23.  Pacific  Nat.  Bank  v.  Mixter,  124 
U.  S.  721,  3 J  L.  Ed.  367,  8  S.  Ct.  718; 
Van  Reed  v.  People's  Nat.  Bank,  198 
U.  S.  554,  49  L.  Ed.  1161,  25  S.  Ct.  775. 

"Section  5242  of  the  Revised  Stat- 
utes of  the  United  States  contains  this 
provision:  'No  attachment,  injunction, 
or  execution  shall  be  issued  against 
such  association  or  its  property  before 
final  judgment  in  any  suit,  action,  or 
proceeding,  in  anv  state,  county,  or 
municipal  court.  The  original  National 
Bank  Act  contained  nothing  of  this 
kind,  but  the  prohibition  first  appeared 
in  the  act  of  March  3,  1873,  17  Stat. 
603,  c.  269,  §  2,  13  Stat.  116,  c.  106,  as  a 


new  proviso  added  to  §  57  of  the  act 
of  June  3,  1864."  Pacific  Nat.  Bank  v. 
Mixter,  124  U.  S.  721,  31  L.  Ed.  567, 
8  S.  Ct.  718. 

This  language  is  too  plain  for  dis- 
cussion as  to  its  meaning,  and  since 
the  rendition  of  the  decision  in  Pacific 
Nat.  Bank  v.  Mixter,  124  U.  S.  721,  31  L. 
Ed.  567,  8  S.  Ct.  718,  it  has  been  gen- 
erally followed  as  an  authoritative  con- 
struction of  the  statute  holding  that 
no  attachment,  can  issue  from  a  state 
court  before  judgment  against  a  na- 
tional bank  or  its  property.  And  this 
rule  is  broad  and  applicable  to  all 
conditions  of  national  banks,  whether 
solvent  or  insolvent;  and  there  is  noth- 
ing in  the  statute,  which  is  likewise 
specific  in  its  terms,  giving  the  right 
of  foreign  attachment  as  against  sol- 
vent national  banks.  There  is  nothing 
in  the  case  of  Earle  v.  Pennsylvania, 
178  U.  S.  449.  44  L.  Ed.  1146,  20  S.  Ct. 
915,  which  qualifies  the  decision  an- 
nounced in  the  Mixter  case.  Van  Reed 
V.  People's  Nat.  Bank,  198  U.  S.  554, 
49  L.  Ed.  1161,  25  S.  Ct.  775. 

24.  Wording  plain  and  mandatory. 
— The  amendment  of  March  3,  1873 
(Rev.  St.  U.  S.,  §  5242),  to  §  57  of  The 
National  Banking  Act  of  June  3,  1864, 
providing  that  no  attachment  shall  be 
issued  against  a  national  bank  or  its 
property  before  final  judgment  in  any 
suit,  action,  etc.,  is  mandatory,  and  ap- 
plies to  attachments  issuing  from  state 
courts  against  such  banks.  Dennis  v. 
First  Nat.  Bank,  127  Cal.  453,  59  Pac. 
777,  78  Am.  St.  Rep.  79. 

25.  Effect  of  Act  of  July  12,  1882, 
§  4.— Raynor  v.  Pacific  Nat.  Bank,  93 
N.  Y.  371;  Freeman  Mfg.  Co.  v.  Na- 
tional Bank,  160  Mass.  398,  35  N.  E. 
865. 

Rev.  St.  U.  S.,  §  5342,  was  not  re- 
pealed by  implication  by  Act  of  Con- 
gress July  12,  1882  (23  Stat.  102),  re- 
lating to  the  extension  of  succession 
of  national  banking  associations,  and 
declaring   that   they   shall   continue   as 
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ments  are  illegal  and  void.^s  And  it  follows  that  a  bond  to  dissolve  an  at- 
tachment thus  wrongfully  issued  is  void  and  will  not  support  a  judgment  or 
a  transfer  of  securities  by  the  bank  to  indemnify  the  sureties.^''     An  in- 


the  same  association^  provided  that 
jurisdiction  for  suits  by  or  against 
them,  except  between  them  and  the 
United  States,  shall  be  the  same  as  for 
suits  by  or  against  other  banks  not  or- 
ganized under  any  law  of  the  United 
States  and  which  do,  or  might  do,  bank- 
ing business  where  such  national  bank 
may  be  doing  business  when  such  suit 
may  be  begun,  and  declaring  all  laws 
inconsistent  therewith  repealed.  Van 
Reed  v.  People's  Nat.  Bank,  67  App. 
Div.  75,  73  N.  Y.  S.  514;  S.  C,  173  N. 
Y.  314,  66  N.  E.  16,  105  Am.  St.  Rep. 
606.  Affirmed  in  198  U.  S.  554,  49  L. 
Ed.  1161,  25  S.  Ct.  775. 

No  right  to  attachment  against  a  na- 
tional bank  before  judgment  in  a  suit 
in  a  state  court  is  given  by  Act  July 
12,  1882,  c.  290,  §  4,  33  Stat.  163  [U.  S. 
Comp.  St.  1901,  p.  3458],  making  the 
jurisdiction  over  suits  by  or  against 
national  banks  the  same  as  the  juris- 
diction over  suits  by  or  against  banks 
not  organized'^  under  any  law  of  the 
United  States.  Judgments  173  N.  Y. 
314,  66  N.  E.  16,  105  Am.  St.  Rep.  666, 
and  67  App.  Div.  75,  73  N.  Y.  S.  514, 
affirmed.  Van  Reed  v.  People's  Nat. 
Bank,  198  U.  S.  554,  49  L.  Ed.  1161,  25 
S.  Ct.  775. 

Act  of  Congress  July  13,  1882  [U.  S. 
Comp.  St.  1901,  p.  3457]  providing  that 
jurisdiction  for  suits  against  national 
banks,  except  suits  between  them  and 
the  United  States,  or  its  officers  and 
agents,  shall  be  the  same  as  jurisdic- 
tion for  suits  against  banks  not  au- 
thorized by  law  of  the  United  States, 
and  repealing  all  inconsistent  acts,  did 
not  repeal  the  earlier  acts  prohibiting 
attachments  against  national  banks, 
and  was  designed  only  to  prescribe 
the  place  where,  and  the  courts  in 
which,  such  actions  could  be  brought, 
and  was  not  intended  to  so  regulate 
the  method  of  commencing  action  as 
to  enable  a  state  court  to  acquire  ju- 
risdiction over  the  property  without 
acquiring  jurisdiction  over  the  bank. 
Order  67  App.  Div.  75,  73  N.  Y.  S.  514, 
affirmed.  Van  Reed  v.  People's  Nat. 
Bank,  173  N.  Y.  314,  66  N.  E.  16,  105 
Am.  St.  Rep.  666,  affirmed  in  198  U.  S. 
554,  49  L.  Ed.  1161,  35  S.  Ct.  775. 

There  is  nothing  in  The  National 
Banking  Act  of  1882,  enlarging  the 
right  of  attachment  against  national 
banks.  Before  the  passage  of  this  sec- 
tion circuit  courts  of  the  United  States 


had  jurisdiction  of  suits  against  na- 
tional banks  because  they  were  corpo- 
rations of  Federal  origin.  It  was  the 
purpose  of  this  legislation  to  deprive 
such  banks  of  the  right  to  invoke  the 
jurisdiction  of  the  federal  courts  simply 
upon  the  ground  that  they  were  cre- 
ated by  and  exercised  their  powers  un- 
der the  acts  of  Congress.  Petri  v. 
Commercial  Nat.  Bank,  143  U.  S.  644, 
35  L.  Ed.  1144,  13  S.  Ct.  325;  Conti- 
nental Nat.  Bank  v.  Buford,  191  U.  S. 
119,  48  E.  Ed.  119,  34  S.  Ct.  54.  It  reg- 
ulated the  jurisdiction  of  the  courts  to 
entertain  such  actions  against  corpora- 
tions of  this  character,  and  had  nothing 
to  do  with  the  kind  and  character  of 
remedies  which  could  be  had  against 
them.  Certainly  there  is  nothing  in 
the  act  repealing  the  prior  provisions 
of  §  5243.  Van  Reed  v.  People's  Nat. 
Bank,  198  U.  S.  554,  49  L.  Ed.  1161,  35 
S.   Ct.  775. 

26.  Illegal  and  void. — Under  the  act 
of  congress  approved  March  3,  1873, 
§  3,  amending  Act  June  3,  1864,  §  57, 
providing  that  no  attachment  shall  be 
issued  against  a  banking  association  or 
its  property  before  final  judgment,  an 
attachment  on  warrant  issued  by  a 
state  court,  to  affect  the  property  of  a 
national  bank,  is  illegal  and  void. 
Chesapeake  Bank  v.  First  Nat.  Bank, 
40  Md.  369,  17  Am.  Rep.  601. 

27.  Bond  to  dissolve  attachment. — 
Pacific  Nat.  Bank  v.  Mixtet,  134  U.  S. 
721,  31  L.  Ed.  567,  8  S.  Ct.  718;  Plant- 
ers', etc.,  Sav.  Bank  v.  Berry,  91  Ga. 
264,   18   S.   E.   137. 

Suit  to  discharge  sureties. — Where 
the  sureties  have  in  their  hands  assets 
of  the  bank  (which  had  subsequently 
gone  into  insolvency)  which  the  re- 
ceiver seeks  to  reduce  to  his  posses- 
sion, and  which  they  claim  the  right  to 
hold  until  they  have  been  fully  indem- 
nified against  or  discharged  from  lia- 
bility on  the  bonds,  and  the  receiver 
says  there  is  no  liability,  because  the 
bonds  are  invalid,  and  to  have  that 
question  settled  once  for  all  he  has 
brought  the  persons  interested,  cred- 
itors as  well  as  sureties,  before  the 
court  in  order  that  it  may  be  conclu- 
sively adjudicated  between  them,  such 
a  suit  is  clearly  cognizable  in  equity. 
The  sureties  are  in  a  sense  stakehold- 
ers. They  do  not  claim  the  securities 
unless  they  are  liable  on  the  bonds,  and 
the  suit,  although  not  brought  by  them. 
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junction  to  restrain  such  proceeding  will  not  be  granted  in  another  state 
where  both  parties  reside,  as  such  proceeding  is  entirely  void.^s 

Constitutionality  of  Statute.— The  Act  of  March  3,  1873,  Rev.  Stat., 
§  5242,  amending  §  57  of  the  National  Banking  Act  of  June  3,  1864,  provides 
that  .attachment  shall  not  issue  against  national  banks  or  their  property 
until  after  final  judgment  is  a  constitutional  enactment.^^  If  congress  has 
power  to  authorize  the  creation  of  national  banks,  it  has  power  to  protect 
them  and  to  regulate  their  trade  and  intercourse  with  others,  by  granting 
them  special  immunities  and  protecting  them  against  suits  or  proceedings 
in  state  courts  by  which  their  efficiency  would  be  impaired.^** 

As  Dependent  on  Solvency  of  Bank.— Yhere  is  a  line  of  cases  which 
hold  that  the  proper  construction  of  Rev.  Stat.,  §  5242,  the  "Banking  Act," 
is  that  no  attachment  can  be  issued  against  a  national  banking  association, 
or  its  property,  after  it  has  committed  an  act  of  insolvency,  which  means  a 
condition  of  inability  to  meet  current  pecuniary  obligations.  The  cases 
are  based  on  the  construction  that  the  above  provisions  only  apply  to  insolv- 
ent banks  and  that  congress  did  not  intend  to  prohibit  attachments  in  cases 
where  the  bank  is  solvent.     These  cases  have  been  expressly  or  impliedly  over- 


is  in  the  nature  of  an  interpleader  to 
save  them  "from  the  vexation  of  two 
proceedings  on  a  matter  which  may 
be  settled  in  a  single  suit."  The  de- 
cree will  bind  all  alike,  and  if  the  sure- 
ties are  held  not  to  be  liable  it  will 
conclude  the  creditors  from  all  fur- 
ther proceedings  against  them  on  the 
bonds,  and  leave  them  free  to  sur- 
render the  securities  to  the  receiver. 
This  will  not  affect  the  judgments  that 
the  creditors  have  recovered,  any  fur- 
ther than  to  limit  their  operation,  so 
far  as  the  receiver  and  the  sureties  on 
the  attachment  bonds  are  concerned, 
to  the  adjudication  of  the  debts  as 
claims  entitled  to  dividends  from  the 
proceeds  of  the  assets  of  the  bank. 
To  that  extent,  certainly,  the  court  had 
jurisdiction  in  each  of  the  suits  after 
the  insolvency;  but  as  the  attachments 
were  void  the  judgments  are  inoper- 
ative as  a  basis  of  recovery  upon  the 
bonds.  Pacific  Nat.  Bank  v.  Mixter, 
124  U.  S.  731,  31  L.  Ed.  567,  8  S.  Ct. 
718. 

The  statute  of  the  United  States  pro- 
hibits seizure  of  property  belonging  to 
national  banks  (irrespective  of  whether 
they  be  solvent  or  insolvent),  before 
final  judgment,  by  virtue  of  any  at- 
tachment issued  under  a  state  law  and 
returnable  to  a  state  court.  Any  such 
seizure  is  therefore  void,  and  a  bond 
given  by  a  national  bank  to  dissolve 
such  attachment  served  by  summons  of 
garnishment  is  also  void.     The  giving 


of  such  bond  is  not  an  appearance  in 
the  attachment  case  so  as  to  make  valid 
a  judgment  entered  up  on  the  bond  in 
that  case,  against  the  bank  and  the 
sureties  executing  the  bond.  The 
judgment  is  wholly  void",  and  an  affida- 
vit of  illegality  made  and  filed  by  one 
of  the  sureties  in  resistance  to  a  levy 
upon  his  property  under  an  execution 
founded  on  the  judgment,  must  be 
sustained.  The  judgment  being  wholly 
void  for  want  of  jurisdiction  in  the 
court  rendering  it,  affidavit  of  illegal- 
ity is  a  proper  defensive  remedy. 
Planters',  etc.,  Sav.  Bank  v.  Berry,  fil 
Ga.  264,  IS  S.  E.  137. 

28.  Proceeding  entirely  void. — Where 
attachment  has  issued  from  a  state 
court  against  a  national  bank  before 
final  judgment  contrary  to  Rev.  St.  U. 
S.,  §  5242,  an  injunction  to  restrain  the 
proceeding  will  not  be  granted  in  an- 
other state  where  both  parties  in  the 
attachment  suit  reside,  as  the  proceed- 
ing is  entirely  void.  First  Nat.  Bank 
V.  La  Due,  39  Minn.  415,  40  N.  W.  367. 

29.  Constitutionality  of  statute. — 
Dennis  v.  First  Nat.  Bank,  127  Cal. 
453,  59  Pac.  777,  78  Am.  St.  Rep.  79. 

30.  Power  of  congress  to  protect. — 
Dennis  v.  First  Nat.  Bank,  127  Cal. 
453,  59  Pac.  777,  78  Am.  St.  Rep.  79, 
citing  Chesapeake  Bank  v.  First  Nat. 
Bank,  40  Md.  S69,  17  Am.  Rep.  601; 
Freeman  Mfg.  Co.  v.  National  Baflk, 
160  Mass.  398,  35  N.  E.  865. 
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ruled.^1  The  accepted  rule  is  that  the  remedy  is  taken  away  altogether  and 
can  not  be  used  under  any  circumstances.  But  it  is  immaterial  Vv^hether  the 
bank  is  solvent  or  insolvent.^^    The  United  States  supreme  court  has  said  that 


31.  Cases  basing  right  to  issue  at- 
tachment on  solvency  of  bank. — Selma 
First  Nat.  Bank  v.  Colby,  46  Ala.  435; 
Norris  v.  Merchants'  Nat.  Bank,  30  111. 
App.  54;  Market  Nat.  Bank  v.  Pacific 
Nat.  Bank  (N.  Y.),  30  Hun  50,  affirmed 
in  93  N.  Y.  648,  reversing  04  How.  Pr. 
1;  Raynor  v.  Pacific  Nat.  Bank,  49  N. 
Y.  Super.  Ct.  119,  affirmed  in  93  N.  Y. 
371;  Southwick  v.  First  Nat.  Bank,  7 
Hun  96;  Robinson  v.  National  Bank, 
19  Hun  477,  58  How.  Prac.  306,  af- 
firmed in  81  N.  Y.  385;  Bowen  v.  First 
Nat.  Bank  (N.  Y.),  34  How.  Prac.  408; 
Allen  V.  Scandinavian  Nat.  Bank  (N. 
Y.),  46  How.  Prac.  71;  People's  Bank  v. 
Mechanics'  Nat.  Bank  (N.  Y.),  63  How. 
Prac.  423,  affirming  37  Hun  53;  National 
Shoe,  etc.,  Bank  v.  Mechanics'  Nat. 
Bank,  89  N.  Y".  467;  Bank  v.  City  Nat. 
Bank  (Pa.),  12  Phila.  189;  Holmes  v. 
National  Bank,  18  S.  C.  31,  44  Am.  Rep. 
558. 

Under  the  National  Banking  Act,  an 
attachment  is  prohibited,  and  may  not 
issue  out  of  a  state  court  against  a  na- 
tional bank  insolvent  or  on  the  eve  of 
insolvency.  National  Shoe,  etc.,  Bank 
V.  Mechanics'  Nat.  Bank,  89  N.  Y.  467. 

Under  Rev.  St.  U.  S.,  §  5242,  mak- 
ing void  certain  transfers  and  acts  of 
a  national  bank  while  insolvent,  or  in 
contemplation  of  insolvency,  and  pro- 
viding that  no  attachment  shall  issue 
against  a  bank  before  final  judgment 
in  any  suit  in  a  state  court,  the  prohi- 
bition applies  only  to  insolvent  banks. 
People's  Bank  v.  Mechanics'  Nat. 
Bank  (N.  Y.),  63  How.  Prac.  432. 

In  an  action  against  a  national  bank 
an  attachment  may  be  issued  against 
the  properly  of  the  defendant  in  New 
York.  The  prohibitipn  thereof  in  § 
5343  only  applies  to  cases  of  actual  or 
impending  insolvency  of  the  associa- 
tion. Robinson  v.  National  Bank,  81 
N.  Y.  385,  59  How.  Prac.  318,  37  Am. 
Rep.  508,  affirming  58  How.  Prac.  306, 
19  Hun  477. 

Rev.  St.  U.  S.,  §  5243,  providing  that 
after  an  act  of  insolvency  by  a  national 
bank  no  attachment  shall  be  issued 
against  it  or  its  property,  before  final 
judgment,  in  any  suit,  action,  or  pro- 
ceeding, prohibits  the  suing  out  of  a 
foreign  attachment  against  a  national 
bank  after  its  insolvenc)'.  Commerce 
Bank  v.  City  Nat.  Bank  (Pa.),  12 
Phila.  189. 

A  suit  against  a  national  bank  for  a 


breach  of  contract  may  be  brought  in 
a  state  court  of  a  state  other  than  that 
in  which  the  bank  is  located;  and  there 
is  nothing  in  the  federal  statutes  to 
prevent  an  attachment  issuing  there 
being  no  question  of  insolvency,  in  such 
an  action  before  judgment.  Holmes  v. 
National  Bank,  18  S.  C.  31,  44  Am. 
Rep.  558. 

32.  Remedy  taken  away  altogether — 
Solvency  immaterial. — Pacific  Nat. 
Bank  v.  Mixter,  124  U.  S.  731,  31  L.  Ed. 
567,  8  S.  Ct.  718;  Garner  v.  Second  Nat. 
Bank,  66  Fed.  369;  Frelinghuysen  v. 
Baldwin,  12  Fed.  395;  Price  v.  Abbott, 
17  Fed.  506;  Armstrong  v.  Trautman, 
36  Fed.  275;  Dennis  v.  First  Nat.  Bank, 
127  Cal.  453,  59  Pac.  777,  78  Am.  St. 
Rep.  79;  Planters',  etc.,  Sav.  Bank  v. 
Berry,  91  Ga.  364,  18  S.  E.  137;  McDon- 
ald V.  First  Nat.  Bank,  41  111.  App.  368; 
Chesapeake  Bank  v.  First  Nat.  Bank, 
40  Md.  269,  17  Am.  Rep.  601;  Freeman 
Mfg.  Co.  V.  National  Bank,  160  Mass. 
398,  35  N.  E.  865;  First  Nat.  Bank  v. 
La  Due,  39  Minn.  415,  40  N.  W.  367; 
Montreal  Bank  v.  Fidelity  Nat.  Bank, 
112  N.  Y.  667;  Central  Nat.  Bank  v. 
Richland  Nat.  Bank  (N.  Y.),  52  How. 
Prac.  136,  Tlinnip.  Nat.  Bank  Cas.  801; 
Rhoner  v.  First  Nat.  Bank  (N.  Y.),  14 
Hun  126;  Van  Reed  v.  People's  Nat. 
Bank,  67  App.  Div.  75,  73  N.  Y.  S. 
514;  Rosenheim  Real-Estate  Co.  v. 
Southern  Nat.  Bank  (Tenn.),  46  S.  W. 
1036;  Safford  v.  First  Nat.  Bank,  61 
Vt.    373,    17    Atl.    748. 

tJnder  Rev.  St.  U.  S.,  §  5242,  pro- 
hibiting seizure  of  property  of  na- 
tional banks  before  final  judgment,  by 
attachment  under  the  state  law,  and 
returnable  to  a  state  court,  such 
seizure  is  void,  and  it  is  immaterial 
whether  the  bank  is  solvent  or  in- 
solvent. Planters',  etc.,  Sav.  Bank  v. 
Berry,  91   Ga.  264,   18   S.   E.   137. 

Rev.  St.  U.  S.,  §  5343,  providing  that 
no  attachment  before  final  judgment 
shall  be  issued  in  any  state  court 
against  a  national  bank,  exempts  na- 
tional banks,  whether  solvent  or  in- 
solvent, from  attachment  under  state 
laws.  Bank  v.  Fidelity  Nat.  Bank,  49 
Hun  607,  1  N.  Y.  S.  852,  17  N.  Y.  St. 
Rep.  88,  judgment  affirmed  in  112  N. 
Y.  667,  30  N.  E.  414,  following  Pacific 
Nat.  Bank  v.  Mixter,  134  U.  S.  731,  31 
L.  Ed.  567,  8  S.  Ct.  718. 

A  national  bank,  v/hether  solvent  or 
insolvent,  is  within  the  exemption  from 
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although  the  provision  was  evidently  made  to  secure  equality  among  the  gen- 
eral creditors  in  the  division  of  the  proceeds  of  the  property  of  an  insolvent 
bank,  its  operation  is  by  no  means  confined  to  cases  of  actual  or  contem- 
plated insolvency.  The  remedy  is  taken  away  altogether  and  can  not  be 
used  under  any  circumstances.^s  Under  the  New  York  line  of  cases  it  is 
held  that  the  fact  that  the  bank  subsequently  paid  a  large  amount  of  its 
debts,^*  or  subsequently  acquired  further  capital,35  is  not  ground  for  ques- 


the  issue  of  attachment  before  judg- 
ment, which  Rev.  St.  U.  S.,  §  5343  [U. 
S.  Comp\  St.  1901,  p.  3517],  affords  in 
suits  in  the  state  courts,  [udgments, 
173  N.  Y.  314,  66  N.  E.  16,  105  Am.  St. 
Rep.  666,  and  73  N.  Y.  S.  514,  67  App. 
Div.  75,  affirmed.  Van  Reed  v.  Peo- 
ple's Nat.  Bank,  198  U.  S.  554,  49  L. 
Ed.  1161,  25  S.  Ct.  775. 

Rev.  St.  U.  S.,  §  5243,  providing  that 
all  transfers  of  evidences  of  debt 
owing  to  any  national  bank;  all  as- 
signments of  mortgages,  etc.,  in  its 
favor;  all  deposits  for  its  use  or  the 
use  of  a  shareholder  or  creditor;  and 
all  payments  of  money  to  either,  made 
after  the  commission  of  an  act  of  in- 
solvency or  in  contemplation  thereof, 
with  a  view  to  prevent  the  application 
of  its  assets  as  prescribed,  or  with  the 
view  of  a  preference  to  a  creditor,  ex- 
cept in  payment  of  its  circulating 
notes,  shall  be  void,  and  that  no  at- 
tachment shall  be  issued  against  such 
association  until  final  judgment — pro- 
hibits attachments  against  such  banks  ■ 
before  judgment,  whether  solvent  or 
insolvent.  Van  Reed  v.  People's  Nat. 
Bank,  67  App.  Div.  75,  73  N.  Y.  S. 
514,  S.  C,  173  N.  Y.  314,  66  N.  E.  16, 
105  Am.  St.  Rep.  666,  affirmed  in  198 
U.  S.  554,  49  L.  Ed.  1161,  25  S.  Ct.  775. 

Rev.  St.  U.  S.,  §  5342  [U.  S.  Comp. 
St.  1901,  p.  3517],  prohibiting  an  at- 
tachment before  judgment  against  a 
national  bank  by  any  state  court,  pro- 
hibits an  attachment  against  a  na- 
tional bank,  whether  solvent  or  in- 
solvent. Order,  67  App.  Div.  75,  73 
N.  Y.  S.  514,  affirmed.  "Van  Reed  v. 
People's  Nat.  Bank,  173  N.  Y.  314,  66 
N.  E.  16,  105  Am.  St.  Rep.  666,  af- 
firmed in  198  U.  S.  554,  49  L.  Ed.  1161, 
25    S     Ct.   775. 

Whether  §  5242,  Rev.  St.,  providing 
that  no  attachment  shall  be  issued 
against  a  national  banking  association 
by  a  state  court  before  final  judgment 
is  general,  and  applies  to  all  national 
banking  associations,  quaere.  Mc- 
Cracken  v.  Covington  City  Nat.  Bank, 
4  Fed.  603,  citing  Central  Nat.  Bank  v. 
Richland  Nat.  Bank  (N.  Y.),  52  How. 
Prac.     136,    Thomp.     Nat.     Bank     Cas. 


801,   as  answering  the  question  in  the 
affirmative. 

33.  Pacific  Nat.  Bank  v.  Mixter,  124 
U.  S.  721,  31  L.  Ed.  567,  8  S.  C.  718; 
Van  Reed  v.  People's  Nat.  Bank,  198 
U.  S.  554,  49  L.  Ed.  1161,  35  S.  Ct. 
775. 

"The  fact  that  the  amendment  of 
1873  in  relation  to  attachments  and  in- 
junctions in  state  courts  was  made  a 
part  of  §  5342  shows  the  opinion  of 
the  revisers  and  of  congress  that  it 
was  germane  to  the  other  provision 
incorporated  in  that  section,  and  was 
intended  as  an  aid  to  the  enforce- 
ment of  the  principle  of  equality 
among  the  creditors  of  an  insolvent 
bank."  Pacific  Nat.  Bank  v.  Mixter, 
134  U.  S.  731,  31  L.  Ed.  567,  8  S.  Ct. 
718. 

After  a  national  bank  has  failed  to 
redeem  one  of  its  circulating  notes  on 
presentment,  which  under  Act  June 
3,  1864,  §  46  (13  Stat.  113),  is  an  act 
of  bankruptcy  authorizing  the  comp- 
troller of  the  currency  to  take  charge 
of  the  bank's  assets  and  administer 
them  for  the  benefit  of  its  creditors, 
a  state  court  has  no  authority  to  levy 
an  attachment  on  the  assets  in  a  suit 
by  a  creditor,  since  by  virtue  thereof 
such  creditor  would  obtain  a  prefer- 
ence over  others,  which  by  §  53  of 
that  act  is  prohibited;  and  therefore 
an  attachment  so  levied  will  be  set 
aside,  or  its  legal  effect  destroyed,  in 
a  suit  by  the  receiver  of  the  bank  sub- 
sequently appointed.  Harvey  v.  Al- 
len, Fed.  Cas.  No.  6,177,  16  Blatchf.  29. 

34.  Subsequent  payment  of  debts. — 
Under  Rev.  St.  U.  S.,  §  5343,  an  at- 
tachment issued  against  an  insolvent 
national  bank  is  invalid,  and  the  fact 
that  the  bank  subsequently  paid  a 
large  amount  of  its  debts  in  full  does 
not  estop  it  from  questioning  the 
validitv  of  the  attachment.  Raynor  v. 
Pacific  Nat.  Bank,  93  N.  Y.  371. 

35.  Acquisition  of  further  capital.— 
An  attachment  issued  against  a  na- 
tional bank,  which  is  at  the  time  m- 
solvent,  is  invalid,  under  Rev.  St.  U. 
S.,    §   5242,    and   is   not   made   valid   by 
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tioning  the  validity  of  or  vacating  the  attachment.  But  they  further  hold 
that  although  a  bank  commits  an  act  of  insolvency  within  said  section  if  it 
may  possibly  have  assets  enough  finally  to  meet  all  demands,  an  attachment, 
therefore,  upon  the  property  of  a  national  bank  thus  situated,  should  not 
be  granted,  or,  if  granted,  should  be  vacated.^®  Under  those  decisions  the 
burden  of  showing  insolvency  in  such  cases  was  upon  the  defendant.^''' 

Attachment  against  Bank  Located  in  Another  State. — There  are 
cases  in  New  York  which  hold  that  where  a  solvent  national  bank,  organ- 
ized under  the  laws  of  the  United  States,  and  doing  business  in  another 
state,  has  property  within  this  state,  an  action  by  attachment  may  be  brought 
against  it  as  a  foreign  corporation.^s     But  the  better  rule,  and  the  one  more 


the  subsequent  acquisition  by  the 
bank  of  further  capital.  Raynor  v. 
Pacific   Nat.   Bank,   93   N.   Y.   371. 

36.  Mere  commission  of  act  of  in- 
solvency— Possession  of  sufficient  capi- 
tal.— Market  Nat.  Bank  v.  Pacific  Nat. 
Bank  (N.  Y,),  30  Hun  50,  affirmed  in 
93  N.  Y.  648. 

37.  Burden  of  showing  insolvency. 
— Where  it  is  contended  that,  at  the 
time  of  the  issuing  and  levy  of  an  at- 
tachment against  a  national  bank 
without  the  state,  such  bank  was  in- 
solvent, the  burden  of  showing  that 
it  was  insolvent  at  that  time  is  upon 
the  defendant;  and  that  fact  should  be 
made  clearly  to  appear,  or  else  the  at- 
tachment should  be  maintained.  Mar- 
ket Bank  v.  Pacific  Nat.  B?nk  (N.  Y.), 
2  Civ.   Proc.   R.   330,   64  How.   Prac.   1. 

38.  Against  national  bank  doing 
business  in  another  state. — Allen  z: 
Scandinavian  Nat.  Bank  (N.  Y.),  46 
How.   Prac.   71. 

The  amendment  of  The  National 
Banking  Act  passed  in  1873,  provid- 
ing "that  np  attachment,  injunction,  or 
execution  shall  be  issued  against  such 
association  or  its  property  before 
final  judgment,''  etc.,  relates  only  to 
suits  against  associations  located 
where  the  suit  is  brought,  and  not  to 
causes  against  a  nonresident  corpora- 
tion. Southwick  V.  First  Nat.  Bank 
(N.   Y.'),   7   Hun   96. 

National  Banking  Act  1864,  §  57,  as 
amended  by  Laws  1873,  c.  369,  §  3, 
provides  that  suits  and  proceedings 
against  any  such  association  may  be 
had  in  any  district,  circuit,  or  terri- 
torial court  of  the  United  States  held 
within  the  district  in  which  the  asso- 
ciation may  be  established,  or  in  any 
state  or  county  court  in  the  county  in 
which  said  association  is  located;  pro- 
vided, that  no  attachment  *  *  *  shall 
be  issued  against  such  association  or 
its  property  before  final  judgment  in 
any  such   suit  in   any  state   or   county 


court.  Held,  that  suits  by  attachment 
against  such  banks  located  in  another 
state  are  not  prohibited,  as  the  words 
"in  any  such  suit"  refer  to  suits  in  the 
state  or  county  where  the  bank  is  lo- 
cated. Southwick  V.  First  Nat.  Bank 
(N.  Y."),  7  Hun  96. 

The  last  clause  of  Rev.  St.  U.  S., 
§  5243,  in  relation  to  national  banks, 
providing  that  "no  attachment  shall  be 
issued  against  the  association  or  its 
property  before  final  judgment  in  any 
suit,  action,  or  proceeding  in  any 
state,  county,  or  municipal  court,"  only 
applies  to  such  national  banks  as  have 
committed  or  are  contemplating  an 
act  of  insolvency,  and  does  not  pro- 
hibit the  issuing  of  an  attachment 
against  the  property  of  a  solvent  na- 
tional bank  located  and  doing  busi- 
ness in  another  state.  Robinson  v.  Na- 
tional Bank,  19  Hun  477,  58  How. 
Prac.  306,  affirmed  in  81  N.  Y.  385,  59 
How.   Prac.    318,   37   Am,    Rep.    508. 

Although  the  <:unreme  court  of  New 
York  has  jurisdiction  over  an  action 
ex  contractu  brought  by  a  citizen  of 
the  state  against  a  national  bank  lo- 
cated in  another  state,  an  attachment 
which  has  issued  against  it?  property 
in  New  York  will  be  vacated  upon 
positive  proof  of  its  insolvency.  Peo- 
ple's Bank  v.  Mechanics'  Nat.  Bank 
(N.  Y.),  62  How.  Prac.  433. 

Status  as  foreign  corporation. — A 
national  bank  located  out  of  this  state 
is  a  "foreign  corporation,"  within  the 
meaning  of  §  337,  Code  Proc,  sub- 
jecting foreign  corporations  to  pro- 
ceedings by  way  of  attachment.  Cooke 
V.  State  Nat.  Bank,  3  Abb.  Prac,  N. 
S.,   339,  50  Barb.  339. 

National  banks,  organized  and  do- 
ing business  under  the  act  of  con- 
gress, are  to  be  regarded  as  foreign 
corporations  within  the  provisions  of 
Ihe  Code  of  Procedure,  authorizing 
actions  to  be  brought  and  attachments 
to     be     issued     against     corporations 
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in  line  with  the  federal  court  decision,  is  that  an  attachment  can  not  be  is- 
sued by  a  state  court  against  the  property  of  a  solvent  national  bank  located 
in  another  state.®^ 

Commencement  of  Action  by  Attachment. — Under  Rev.  St.,  U.  S., 
§  5242,  providing  that  no  attachment  shall  be  issued  against  a  national  bank 
before  final  judgment  in  any  suit  in  any  state,  county,  or  municipal  court, 
an  action  against  a  bank  located  in  another  state  can  not  be  commenced  by 
attachment  of  its  property  here.*"  Jurisdiction  over  the  person  or  property 
of  a  national  bank  is  not  acquired  by  the  issue  of  an  attachment  out  of  a 
state  court  before  judgment,  which,  by  reason  of  Rev.  Stat.,  §  5242,  is  beyond 
the  power  of  the  court.*^  Such  an  attachment  does  not  operate  as  notice 
to  an  absent  defendant,  so  as  to  give  the  court  jurisdiction  of  the  party  or 
subject  matter.'*^  The  appearance  by  an  attorney  of  a  nonresident  national 
bank,  the  filing  of  a  plea  in  abatement,  and  granting  the  bank  an  appeal, 
will  not  give  the  court  jurisdiction  in  a  suit  in  which  it  was  attempted  to 
bring  the  bank  before  the  court  by  attachment  of  debts  due  it  by  defend- 
ants upon  whom  process  was  served.*^  So  where  service  is  made  on  a  na- 
tional bank  only  by  attachment  and  publication  or  service  out  of  the  state, 
the  attachment,  being  prohibited  by  Rev.  Stat.,  §  5242,  shouldJ)e  vacated,  and 
the  service  set  aside.** 

Personal  Privilege — Waiver. — The  rule  is  that  state  courts  are  without 
jurisdiction  to  entertain  such  cases.  Jurisdiction  can  not  be  conferred  even 
by  consent  of  the  parties  and  the  want  of  it  can  not  be  waived  by  any  ad- 
judications. In  either  case  the  judgment  of  the  court  would  be  a  nullity 
and  the  attachment  set  aside  and  declared  void.*=     There  is  a  holding  that, 

"created  by  or  under  the  laws  of  any  E.   16,    105    Am.    St.   Rep.   606,   and   67 

other-  state,    government,    or   country."  App.  Div.  75,  73  N.  Y.  S.  514,  affirmed. 

These  terms  are  evidently  intended  to  Van   Reed  v.   People's   Nat.   Bank,   198 

include  all  corporations  formed  under  U.  S.  554,  49  L.  Ed.  1161,  25  S.  Ct.  775. 
the    laws    of   any     other     government  42.     Operation    as    notice    to    absent 

than    the    one    enacting    the    law,    and  defendant. — As   by    Rev.     St.     U.     S., 

plainly  include   the  government  of  the  §    5242,    an    attachment    issued    before 

United    States.      So    held    where      the  final   judgment    from     a     state     court 

bank  was  organized  and  located  withm  against   a   national  bank   is  prohibited, 

the   state.     Bowen  v.  First  Nat.   Bank  such   an   attachment   does   not   operate 

(N.  Y.),  34  How.   Prac.  408.  as   notice   to   the   absent  defendant,   so 

39.  Better  rule. — McDonald  v.  First  as  to  give  the  courr  jurisdictipn  of  the 
Nat.  Bank,  41  111.  App.  368.  See  ante,  party  or  subject  matter.  Safford  v. 
this  section,  catchline,  "As  Dependent  First  Nat.  Bank,  61  Vt.  373,  17  Atl. 
on    Solvency   of   Bank."  748. 

Under   Rev.   St.   U.   S.,   §§   5198-5242,  43.     Rosenheim    Real-Estate     Co.    v. 

as  amended  by  Act  of  congress,  1874,  Southern  Nat.  Bank  (Tenn.),  46  S.  W- 

an    attachment     can     not     be     issued  1026. 

against   a   national  bank    before     final  44.    Garner  v.  Second  Nat.  Bank,  66 

judgment,    even   though   it   is    incorpo-  Fed.    369. 

rated  in  this   state  and  located  in   an-  45.    Under  Rev.  St.  U.  S.,  §  5242  [U. 

other.     Rhoncr  v.  First  Nat.  Bank  (N.  S.   Comp.   St.   1901,  p.  3517],  providing 

Y.),  14  Hun  126.  that   no   attachment    shall     be     issued 

40.  Commencement  of  action  'by  at-  against  a  national  bank  or  its  prop- 
tachment. — Central  Nat.  Bank  v.  erty  before  final  judgment  in  any  suit 
Richland  Nat,  Bank  fN.  Y."),  32  How.  in  any  state  court,  a  state  court  has 
Prac.  136,  Thomp.  Nat.  Bank  Cas.  801.  no     jurisdiction     of     an      attachment 

41.  Judgments.  173  N.  Y.  314,  66  N.  against    a    national    bank    before    final 
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though  the  laws  relating  to  national  banks  prohibit  the  issue  of  attachments 
out  of  the  state  courts  against  them,  this  is  a  personal  privilege,  and  the 
right  to  insist  on  it  is  waived  by  pleading  the  general  issue  in  such  attach- 
ment proceedings.  This  case  is  contrary  to  the  weight  of  authority  and  can 
not  be  approved.*^ 

What  Constitutes  Attachment  within  Statute. — Where  a  national 
bank  purchases  a  draft  with  bill  of  lading  of  corn  attached,  which  was  paid, 
and  the  money  was  in  the  bank's  possession,  a  suit  in  equity,  in  attachment, 
by  the  buyer  of  the  corn,  against  the  seller  and  the  bank  for  breach  of  con- 
tract, and  praying  a  return  of  the  money  from  the  bank,  is  not  an  attach- 
ment within  Rev.  St.  U.  S.,  §  5242,  providing  that  no  attachment  shall  issue 
against  any  national  bank  or  its  property  before  final  judgment  in  any  suit.*'^ 
An  attachment  sued  out  against  a  bank  as  guarantee  is  not  an  attachment 
against  the  bank  or  its  property,  nor  a  suit  against  it  within  the  meaning  of 
this  statutory  provision.  It  is  merely  an  attachment  to  reach  the  property 
or  interests  held  by  such  bank  for  others.*^  It  follows  from  what  has  been 
said  that  an  action  of  replevin  against  a  national  bank  to  recover  property 
of  the  plaintiff  in  its  possession  is  not  prohibited  by  the  statute.*^  Though 
attachment  against  a  national  bank  can  not  be  maintained  in  a  state  court, 
such  bank  may  intervene  in  attachment  and  claim  the  property;  and  it  does 
not  thereby  become  a  party,  so  as  to  authorize  dismissal  of  the  action.^" 
But  if  the  plaintiff,  following  the  intervention  by  the  bank,  bring  an  action 
against  the  bank,  in  which  he  again  attaches  the  cotton,  a  motion  of  the  bank 
to  dissolve  the  attachment  against  it  should  be  granted,  under  Rev.  Stat.  U. 
S.,  §  5242,  providing  that  no  attachment  shall  be  brought  against  a  national 
bank  in  any  state  court.'^     And  the  trusteeing  of  a  debt  due  to  a  national 

judgment,  even  by  consent  of  the  par-  say  that  the  national  bank  is  in  this 
ties  or  by  waiver  of  the  want  of  it.  proceeding  attached,  within  the  mean- 
Merchants'  Laclede  Nat.  Bank  v.  Troy  ing  of  the  United  States  statute  re- 
Grocery  Co.,  144  Ala.  605,  39  So.  476,  lied  on.  Russel  v.  Smith  Grain  Co., 
citing  Karthaus  v.  Nashville,  etc.,  R.  80  Miss.  6§8,  32  So.  287. 
Co.,  140  Ala.  433,  37  So.  268;  Rosen-  48.  Attachment  as  guarantee. — Earle 
heim  Real-Estate  Co.  v.  Southern  Nat.  v.  Pennsylvania,  178  U.  S.  449,  44  L. 
Bank  (Tenn.),  46  S.  W.  1026;  Garner  Ed.  1146,  20  S.  Ct.  915,  reversing  Com- 
V.  Second  Nat.   Bank,   66   Fed.  369.  monwealth  v.  Chestnut  St.   Nat.   Bank, 

46.  Personal  privilege— Waiver.—  189  Pa.  606,  42  Atl.  300;  Earle  v.  Con- 
Norris  v.  Merchants'  Nat.  Bank,  30  111.  way.  178  U.  S.  456,  44  L.  Ed.  1149,  20 
App.  54.  S.  Ct.  918,  affirming  Conway  v.   Chest- 

47.  What  constitutes  attachment  nut  St.  Nat.  Bank,  189  Pa.  610,  42  Atl. 
within  statute.— Russel  v.  Smith  Grain  303;  Conway  v.  Schall  (Pa.),  43  W.  N. 
Co.,  80  Miss.  688,  32  So.  287.  C.  328. 

This  is  no  attachment  a£?ainst  a  na-  .*?•     Action    of    replevin      not     pro- 

tional  bank,  in  any  proper  legal  view.  hibited.— Corn   Exch.    Bank     v.     Blye, 

The  case  is  in  chancery.     All  the  par-  l"!  N.  Y.  303,  4  N.  E.  635,  affirming  37 

ties   are   before   the    court   for   the   ad-  ^^^^  473. 

justment  of  all  the  equities.     The   na-  50.     Intervention   by   bank.— WiUard 

tional  bank  is  a  mere  claimant  of  the  ^fg.  Co.  zk  Tierney  &  Co..  130  N.   C. 

fund;    intervening   as     such      claimant,  ''Jl'  ■*!  S.  E.  871. 

and     preferring    its    claim.      Being   in  51.    New  suit  and  attachment  subse- 

equity,    the    equities    can    all     be      ad-  quent    to    intervention. — Willard     Mfg. 

justed,    and    the    rights    of   all    parties  Co.   v.   Merchants'   Nat.    Bank,    130   N. 

protected.      It    is    a    misconception    to  C.  609,  41   S.   E.   870. 

3   B   &  B— 33 


2104  BANKS  AND  BANKING.  §   280 

bank  is  in  effect  an  attachment  of  the  property  of  the  bank.^^ 

§  279.  Injunction. — Injunction  by  Federal  Court. — Rev.  St.,  § 

5242  providing  that  no  injunctions  shall  issue  from  a  state  court  against  a  na- 
tional bank  before  final  judgmdht,  does  not  deprive  the  federal  circuit  court 
of  power  to  issue  such  an  injunction,  or  to  continue,  after  removal  of  the 
case,  an  injunction  previously  granted  by  a  state  court.^^ 

Power  of  State  Court  to  Grant  Injunction. — The  Act  of  March  3, 
1873,  §  2,  amending  the  Act  of  June  3,  1864,  §  57,  providing  that  no  in- 
junction shall  be  issued  against  a  national  bank  or  its  property  before  final 
judgment.5*  This  act  was  not  repealed  by  Act  U.  S.  1882,  c.  290,  §  4,  mak- 
ing the  jurisdiction  of  suits  against  them  the  same  as  of  those  against  other 
banks  which  are  or  might  be  in  the  same  place,  nor  by  Act  U.  S.  1888,  c.  866, 
§  4,  declaring  them,  for  the  purpose  of  suit,  citizens  of  their  respective  states, 
and  federal  jurisdiction  so  far  the  same  for  them  as  for  individuals.^^ 
Under  its  provisions  a  preliminary  injunction  can  not  issue  against  a  na- 
tional bank.'^^  This  provision  was  intended  to  prevent  the  issuance  of  any 
such  writ  in  a  state  court  against  a  national  bank.^'^  It  is  meant  not  merely 
to  preserve  to  such  banks  control  of  their  general  assets,  but  applies  to  an 
order  restraining  the  transfer  or  enforcement  of  notes  as  wrongfully 
pledged  to  a  bank  with  notice. ^^ 

Citizenship  for  Purposes  of  Injunction  Suit. — Under  25  U.  S.  Stat. 
433,  providing  that  all  national  banking  associations  shall,  for  the  purpose 
of  actions  against  them  and  suits  in  equity,  be  deemed  citizens  of  the  states 
in  which  they  are  respectively  located,  a  national  bank  is  a  citizen  of  a  state 
for  the  purpose  of  a  suit  to  enjoin  it  from  prosecuting  an  action  in  another 
state.5  9 

§  280.  Pleading. — Establishment  and  Corporate  Existence  of 

Bank. — An  allegation  that  plaintiff  is  a  national  banking  corporation  incor- 

52.  Trusteeing  debt  due  bank.— Saf-  Vt.  543,  41  Atl.  1046,  67  Am.  vSt.  Rep. 
ford   V.    First   Nat.      Bank,   61   Vt.   373.       680. 

17   Atl.    748.  57.     Object    of    provision.— Rev.     St. 

53.  Injunction  by  federal  court.-  u.  S.,  §  5242  [3  U.  S.  Comp.  St.  1901, 
Hower  v.  Weiss,  etc.,  Elevator  Co.,  p.  3517],  providing  that  no  attachment 
5  C.  C.  A.  129,  55  Fed.  356,  distinguish-  or  injunction  shall  issue  against  a  na- 
ing  Pacific  Nat.  Bank  v.  Mixter,  124  tional  bank  before  final  judgment  in 
U.  S.  721,  31  L.  Ed.  567,  8  S.  Ct.  718.  any  suit,  action,  or  proceeding,  pre- 
See  ante,  "Attachment  and  Garnish-  vents  the  issuance  of  any  such  writ  in 
ment,"  §  278  catchline,  "Power  of  Fed-  ^  state  court  against  a  national  bank, 
eral   Court  to  Issue  Attachment."  Meyer   v.    First    Nat.    Bank,    10    Idaho 

54.  Power   of   state    court   to    grant  ^75    .^7  -p^^    334 

miunction.-U.    S.    Rev    Stat.     §    5242;  gg     ^o  what 'statute  applies.-Free- 

Pacific  Nat  Bank  r.  Mixter    124  U.  S.  ^^^^    ^^       ^o.   v.    National   Bank,   160 

721,  31  L.  Ed    567,  8  S.  Ct.  718;  Rosen-  j^^^^_  39^    35  j^^  ^    ggg, 

heim  Real-Estate  Co.  v.  Southern  Nat.  .  '                          „„,„r,cp<!   nf  in- 

Bank  n-enn.),  46  S.  W.  1026.  .    59-     Citizenship   for   P"'^P°««   "^  " 

55.  Rev.  Stat.,  §  5242,  not  repealed.  Junction  suit^-Hazen  ^  Lyndonville 
-Freeman  Mfg.  Co.  v.  National  Bank,  Nat.  Bank,  70  Vt  5*3;  ^1  Atl  1046^7 
160  Mass.  398,  35  N.  E.  865.  Am.  St  Rep.  680    cit  ng  Petri  J/_  Com 

56.  Preliminary   writ   can   not   issue.  ™"^ial   Nat   Bank,   142   U.   S.   644, 
— Hazen  v.   Lyndonville   Nat   Bank,  70  L.   Ed.   1144,   12   S.   Ct   325. 
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porated  under  and  by  virtue  of  the  national  banking  laws  is  a  sufficient  com- 
pliance with  the  statutory  requirement  of  an  allegation  that  it  is  duly  incor- 
porated.^"  A  declaration  which  describes  the  plaintiff  as  "The  Third 
National  Bank  of  Baltimore,"  is  not  equivalent  to  an  averment  that 
the  plaintiff  is  a  banking  association  established  in  the  district  of  Mary- 
land, nor  that  it  is  established  under  the  law  of  the  United  States 
providing  for  national  banking  associations.^  i  In  an  action  in  the 
name  of  a  national  bank,  an  allegation  that  "plaintiff  is  a  national  bank, 
doing  business  under  the  act  of  congress,"  is  a  sufficient  averment  of  its 
corporate  character.^^  The  National  Bank  Act  provides  that  a  company 
organized  pursuant  to  its  terms  shall  be  a  body  corporate.  It  is  held  in 
many  of  the  cases  that,  if  a  corporation  sues  by  a  name  which  imports  a 
corporation,  it  is  not  necessary  to  specially  aver  corporate  existence.®^  An 
allegation  in  a  complaint  that  the  plaintiff  is  a  national  bank,  and  doing 
business  under  the  act  of  congress,  imports  a  corporation,  and,  in  effect, 
avers  that  it  is  a  corporation.**  Some  cases  hold  that,  having  dealt  with 
plaintiff  in  its  corporate  capacity,  defendant  is  estopped  from  denying  its 
legal  existence.*^  Furthermore,  the  admission  of  the  execution  of  notes  by 
defendant  company  to  plaintiff  bank  in  its  corporate  name  is  an  admission 
of  its  corporate  existence  and  power  to  enter  into  the  contract.^* 


60  Allegation  of  incorporation. — 
Gill  V.  First  Nat.  Bank  (Tex.  Civ. 
App.),   47    S.   W.    751. 

61.  Allegations  as  to  establishment 
and  existence  of  bank. — Third  Nat. 
Bank  v.  Teal,  5  Fed.  503,  4  Hughes 
572. 

62.  Sufficient  averment  of  corporate 
existence. — Holmes  Fuel,  etc.,  Co.  v. 
Commercial  Nat.  Bank,  23  Colo.  210, 
47    Pac.    289. 

63.  Section  5136,  Rev.  Stat.— Sey- 
mour V.  Thomas  Harrow  Co.,  81  Ala. 
250,  1  So.  45;  Mississippi,  etc.,  R.  Co. 
V.  Gaster,  20  Ark.  455;  Wilson  &  Co. 
V.  Sprague  Mowing  Mach.  Co.,  55  Ga. 
672;  Sayers  v.  First  Nat.  Bank,  89  Ind. 
230;  Smythe  v.  Scott,  124  Tnd.  183,  24 
N.  E.  685;  Commercial  Bank  v.  New- 
port Mfg.  Co.  (Ky.),  1  B.  Mon.  13,  35 
Am.  Dec.  171;  Exchange  Nat.  Bank  v. 
Capps,  32  Neb.  242,  49  N.  W.  223; 
Phoenix  Bank  v.  Donnell,  40  N.  Y.  411; 
Stanly  v.  Richmond,  etc.,  R.  Co.,  89 
N.  C.  331;  Lewis  v.  Bank,  12  O.  132,  40 
Am.  Dec.  4fi9;  Central  Bank  v.  Knowl- 
ton,  12  Wis.  624;  Holmes  Fuel,  etc., 
Co.  V.  Commercial  Nat.  Bank,  33  Colo. 
210,   47   Pac.  389. 

64.  Allegation  importing  corpora- 
tion.— Holmes  Fuel,  etc..  Co.  v.  Com- 
mercial Nat.  Bank,  23  Colo.  210,  47 
Pac.    289. 


65.  Estoppel  to  deny  corporate  ex- 
istence.— Jones  V.  Bank  (Ky.),  8  B. 
Mon.  122,  46  Am.  Dec.  540;  Bank  v. 
Trimble  (Ky.),  6  B.  Mon.  599;  Depew 
V.  Bank  (Ky.),  1  J.  J.  Marsh.  378; 
Mackenzie  v.  Board,  72  Ind.  189;  So- 
ciety V.  Perry,  6  N.  H.  164;  Holmes 
Fuel,  etc.,  Co.  v.  Commercial  N'at. 
Bank,    23    Colo.    210,    47    Pac.    289. 

66.  Admission  of  execution  of  notes 
as  banking  corporation. — Benneson 
V.  Needles,  52  Mo.  17;  National  Ins. 
Co.  V.  Bowman,  60  Mo.  252;  Holmes 
Fuel,  etc.,  Co.  v.  Commercial  Nat.  Bank, 
23  Colo.  210,  47  Pac.  289. 

A  complaint  in  the  name  of  a  na- 
tional bank  alleged  that  "plaintiff  is  a 
national  bank  doing  business  under 
the  act  ot  congress,"  and  stated  the 
cause  of  action  to  be  on  notes  ex- 
ecuted by  defendant  to  the  bank.  Held, 
(hat  an  admission  by  defendant  that 
the  notes  were  executed  as  alleged  was 
an  admission  of  the  corporate  char- 
acter of  the  bank.  Holmes  P'uel,  etc., 
Co.  V.  Commercial  Nat.  Bank,  23  Colo. 
210,    47    Pac.    289. 

"We  believe  it  is  universally  held 
(hat  the  execution  of  a  note  to  a  cor- 
poration, by  its  corporate  name,  is 
sufficient  prima  facie  evidence  of  the 
existence  of  the  corporation.  The 
admission  of  the  execution  of  the 
notes   sued   on,   and   their   introduction 
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Whether  Foreign  or  Domestic. — Where  the  law  requires  a  corporation 
to  allege  whether  it  is  a  foreign  or  domestic  corporation,  a  national  bank 
incorporated  under  act  of  congress,  when  beginning  suit,  must  allege 
whether  it  is  a  foreign  or  domestic  corporation,  in  view  of  another  statute 
defining  corporations  created  under  the  laws  of  the  United  States  located 
in  the  state  as  domestic  corporations,  and  those  located  outside  of  the  state 
as  foreign  corporations.®'' 

Designation  of  Complainant. — A  complainant  designating  itself  as  the 
"Citizens'  National  Bank,"  instead  of  "Citizens'  National  Bank  of  Water- 
town,"  under  which  title  it  was  incorporated,  is  not  prevented  from  main- 
taining its  suit  where  it  sufficiently  appears  th^  the  complainant  was  the  bank 
to  which  the  certificate  of  incorporation  was  issued.^® 

Denial  of  Corporate  Existence. — One  who  has  accepted,  as  payee,  a 
note  made  payable  at  a  bank  which  the  parties  to  the  note  style  a  "national 
bank,"  and  who  has  sold  said  note  to  the  bank,  can  not  put  in  issue  the  organi- 
zation of  such  institution  by  merely  averring  want  of  knowledge  or  infor- 
mation sufficient  to  form  a  belief  as  to  whether  it  is  a  body  corporate  or- 
ganized under  act  of  congress. ^^ 

What  Constitutes  Denial  of  Corporate  Existence. — A  denial  that 
plaintiff  "is  a  corporation  duly  organized  as  a  national  bank  under  the  act  of 
congress  of  June  3,  1864,  or  any  other  act,"  does  not  put  in  issue  the  plain- 
-tiff's  corporate  existence,  but  denies  that  its  incorporation  was  legal.''*'  In 
another  instance  the  court  in  discussing  a  similar  question  said:  "This  de- 
nial is  a  mere  negative  pregnant.  It  does  not  traverse  the  corporate  exist- 
in  evidence,  therefore  established,  corporation,  and,  if  the  latter,  in  what 
prima  facie,  the  existence  of  the  plain-  state  or  country  it  was  organized. 
lifiE  corporation."  Holmes  Fuel,  etc.,  Farmers',  etc.,  Nat.  fenk  v.  Rogers,  1 
Co.  V.  Commercial  Nat.  Bank,  23  Colo.  N.  Y.  S.  757,  15  Civ.  Proc.  R.  350,  17 
310,  47   Pac.   289.  N.  Y.  St.  Rep.  381. 

67.     Allegation    as    to    whether    for-  gS.    Designation     of     complainant.— 

eign  or  domestic— N.  Y.  Code  Civ.  Citizens'  Nat.  Bank  v.  Great  Western 
Proc,  §  1775;  N.  Y.  Code  Civ.  Proc,  Elevator  Co.,  13  S.  Dak.  1,  83  N.  W. 
§   18;    First   Nat.   Bank   v.   Doying   (N.       jge. 

Y.)    13   Daly  509.       ,       ,    ,     .        „  69.     Acceptance    of    note— Averment 

A  national  bank  located  in  New  „£  ^^^  of  knowledge,  etc.-Where  a 
York  is  a  domestic,  not  a  foreign   cor-  ^^  ^^^   accepted  as  payee  a  note 

poration,  and  may  sue  as  suck  Market  ^^^^  payable  at  a  banking  institution 
Bank  z;.  Pacific  IM at  Bank  (N.  Y.)  3  ^^^^^  ^^^  ^^^^  ^^  the  note  style  a 
Civ.   Proc   R.   330,   64  How.  Prac   1.  "national   bank,"    and    has      sold     and 

A  complaint  by  a  national  bank  transferred  the  note  to  the  banking  in- 
which  states  that  it  is  duly  organized  gtjtt^tion,  he  can  not  put  in  issue  the 
under  the  National  Banking  Act,  but  organization  of  the  corporation  by 
does  not  state  directly  where  it  is  lo-  ^^^^.  averring  want  of  knowledge  or 
cated  and  doing  business,  or  whether  information  sufficient  to  form  a  belief 
a  domestic  or  foreign  corporation,  is  ^^  ^o  whether  the  institution  is  a  body 
sufficient,  on  demurrer,  where  it  is  de-  corporate  organized  and  doing  busi- 
scribed  as  a  national  bank  of  a  city  in  ^^^^  ^^^^^  ^^^  ^^t  of  congress.  Huf- 
the  state,  and  that  it  has  done  busi-  ^^^.^^  ^  National  Bank  (Ky.),  13  Bush 
ness    in    that   city   for   more    than   ten      „^^ 

years,   under   Code   Civ.   Proc,   §   1775       "  „  j.        ^  ■        . 

prov  d  nor  that,   in  suits   by  or  against  70.    mere  aemai  oi  '=S"'>-y     p.. 

Lrporations,  the  complaint  must  state      P°^^*'r777    84  N    W   359 
whether   it   is   a   domestic    or     foreign       60  Neb.  767,  84  N.  W.  359. 
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ence  of  the  relation,  but  only  the  regularity  of  the  proceedings  by  which  it 
was  incorporated.'"'^  National  banks  doing  business  within  the  limits 
of  a  state  and  organized  there  are  not  believed  to  be  foreign  cdrporations 
within  the  principal  which  requires  proof  of  their  corporate  existence  under 
a  general  denial  and  the  issue  which  that  plea  raises  in  some  states. ^^ 

Allegations  as  to  Cause  of  Action. — An  averment  that  plaintiff  pur- 
chased a  tax  bill  for  a  valuable  consideration  does  not  mean  necessarily  that 
the  purchase  was  made  as  an  investment  or  for  speculation,  but  is  compre- 
hensive enough  to  include  any  acquisition  of  title  by  purchase,  including, 
for  example,  the  taking  of  additional  security  for  an  existing  debt  to  the 
bank  created  bona  fide  in  the  course  of  lawful  business.''^  Nothing  to  the 
contrary  appearing,  the  allegation  that  such  bank  acquired  by  purchase  the 
title  to  stock,  bonds,  or  other  kinds  of  paper  property  implies  that  the  pur- 
chase was  one  it  had  authority  to  make.^* 

Plea  and  Answer. — In  an  action  against  a  national  bank  for  breach  of 
contract,  a  plea  that  defendant  was  a  nationl  bank,  and  had  no  authority 
to  carry  out  the  contract  on  its  part,  was  good.''^ 

Ratification  of  Answer. — Where  the  filing  of  the  bank's  answer  follows 
as  a  matter  of  course,  and  the  wording  of  such  answer  is  a  mere  matter  of 


71.  Negative  pregneint. — Seth  Thomas 
Clock  Co.  V.  Board,  53  Neb.  767,  74 
N.  W.  254. 

72.  Effect  of  general,  denial. — A  na- 
tional bank  doing  business  wilhin  the 
limits  of  the  state,  and  organized 
there,  iis  not  a  foreign  corporation, 
within  the  principle  which  requires 
proof  of  its  corporate  existence  under 
a  general  denial,  and  the  issue  which 
that  plea  rai.'es.  Hummel  v.  First  Nat. 
Bank,   2   Colo.  App.   571,   32   Pac.   72. 

73.  Averment  as  to  purchase  of  tax 
bill. — First  Nat.  Bank  v.  Shewalter 
(Mo.),     134   S.  W.  42. 

"So  far  as  we  are  advised  the  au- 
thority of  a  national  bank  to  protect 
itself  against  possible  loss  by  taking 
additional  collateral  security  for  an 
existing  loan  has  not  been  seriously 
questioned  by  any  court  of  last  re- 
sort. It  was  held  in  First  Nat.  Bank 
V.  National  Exch.  Bank,  92  U.  S.'  132, 
23  L.  Ed.  679,  that  while  by  implica- 
tion a  national  bank  is  prohibited  from 
dealing  in  stock,  it  may  take  stock,  in 
payment  or  compromise"  of  a  doubtful 
debt,  in  order  to  avoid  loss  and  with  a 
view  to  convert  the  stock  into  money. 
And  for  the  same  puipose  it  may  take 
a  mortgage  on  real  estate.  National 
Bank  v.  Matthews,  98  U.  S.  631,  25_  L. 
Ed.  188,  or  accept  a  deed  conveying 
the  fee-simple  title  to  real  estate." 
First  Nat.  Bank  v.  Shewalter  (Mo.), 
134  S.  W.  43. 


74.  Implication  arising  from  aver- 
ment.— First  Nat.  Bank  v.  Shewalter 
(Mo.),   134   S.   W.   42. 

The  allegation  of  the  petition,  in  an 
action  by  a  national  bank,  on  a  special 
tax  bill,  that  plaintiff  purchased  it  for 
a  valuable  consideration,  does  not 
necessarily  mean  that  the  purchase  was 
for  investment  or  speculation,  which 
such  a  bank  is  not  authorized  to  make, 
but  is  comprehensive  enough  to  in- 
clude the  acquisition  of  title  through 
the  taking  of  additional  security  for 
an  existing  debt  created  in  the  lawful 
course  of  business,  which  is  permis- 
sible; and,  in  the  absence  of  anything 
to  the  contrary,  properly  implies  that 
the  purchase  was  one  it  had  authority 
to  make.  First  Nat.  Bank  v.  Shewalter 
(Mo.),    134   S.   W.   43. 

Moreover,  even  if  it  had  appeared 
that  the  act  in  question  was  ultra 
vires,  the  purchase  would  not  be  held 
void,  but  only  voidable.  As  to  de- 
fendant, it  was  valid  in  any  event,  and 
its  validity  could  not  be  assailed  ex- 
cept in  a  direct  proceeding  prosecuted 
for  that  purpose  by  the  crovernmeiit. 
Hall  V.  Farmers',  etc.,  Bank,  145  Mo. 
418,  46  S.  W.  1000;  First  Nat.  Bank  v. 
Shewalter   (Mo.),   134  S,  W.   48,  43. 

75.  Plea. — Metropolitan  Stock  Exch. 
V.  Lyndonville  Nat.  Bank,  76  Vt.  303, 
57   Atl.   101. 
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detail,  in  pursuance  of  action  already  had  by  the  board  of  directors,  the  fact 
that  the  answer  is  not  formerly  ratified  at  a  regular  called  meeting  of  the 
board  of  directors  is  immaterialJ^ 

Verification. — The  cashier  of  a  national  bank  is  the  proper  person  to 
make  the  affidavit  of  the  true  amount  of  the  indebtedness  for  which  the 
bank  brings  suit.'^'^ 

§  280 J.  Execution  and  Enforcement  of  Judgment. — Execution 
can  not  issue  against  a  national  bank  in  any  suit,  action,  or  proceeding  in  any 
state,  county,  or  municipal  court  before  final  judgment  against  it.  This 
position  is  rested  upon  §  5242  of  the  Revised  Statutes  of  the  United 
States. '^^  Until  the  comptroller  decides  to  put  a  national  bank  into  the 
hands  of  a  receiver  under  §  5234,  there  is  nothing  in  the  law  to  support  the 
construction  that  the  bank's  tangible  assets  are  exempt  from  levy  under  exe- 
cution upon  iinal  judgment.  Section  5242  by  its  terms  applies  apparently 
only  to  "attachment,  injunction  and  execution,  *  *  *  before  final  judg- 
ment.'"'s 

§  281.  Voluntary  Liquidation— §  281  (1)  In  General.— Under  the 
National  Bank  Act,  a  national  bank  may  go  into  Hquidation  and  be  closed 
by  a  vote  of  its  shareholders  owning  two-thirds  of  its  stock.^o  The  statute 
confers  on  a  national  bank  the  right  to  liquidate  when  the  owners  of  two- 
thirds  of  the  shares  thereof  agree  so  to  do,^i  and  is  not  limited  to  insolvent 
banks,^^  nor  to  cases  where  the  interest  of  all  of  the  shareholders,  including 
the  minority,  may  be  best  subserved  thereby.  ^^  The  right  may  be  exercised, 
though  it  be  contrary  to  the  wishes,  and  against  the  interests,  of  the  owners 
of  the  minority  of  the  stock.**  But  it  is  the  duty  of  the  majority  stock- 
holders to  provide  for  the  collection  of  the  assets,  and  payment  of  its  debts, 

76.  Ratification  of  answer. — Where,  Co.  v.  Southern  Nat.  Bank  (Tenn.),  46 
at    a    regularly    callf^d   meeting    of    the       S.  W.  1036. 

directors  of  a  national  bank,  it  was  79.  Execution  after  final  judgment. 
voted  to  tear  down  the  bank  building  — The  fact  that  a  national  bank,  for 
and  erect  a  new  building  in  conformity  which  no  receiver  has  yet  been  ap- 
with  certain  plans  on  the  bank  site,  at  pointed,  is  in  charge  of  an  examiner 
which  meeting  W.  was  present  and  appointed  by  the  comptroller  to  in- 
recorded  the  on'.y  dissentin"-  vote  and  vestigate  its  affairs,  does  not  exempt 
had  then  made  formal  written  protest,  its  tangible  assets  from  levy  under  ex- 
and  plantiff,  his  brother,  had  filed  a  ecution  upon  final  judgment.  fCimball 
stockholder's  bill  making  W.  one  of  v.  Dunn,  89  Fed.  782. 
the  defendants  to  restrain  the  contem-  80.  Voluntary  liquidation.— Rev. 
plated  action  of  the  bank,  it  was  not  Stats.,  §  5330,  Fed.  Stats.,  p.  1_66._ 
material  that  the-bank's  answer  to  the  81.  Unlimited  power  of  majont-y.— 
suit  was  not  formally  ratified  at  a  No  limitations  are  to  be  found  in  the 
regularly  called  meeting  of  the  di-  national  banking  laws  upon  this  broad 
rectors.  Wingert  v.  First  Nat.  Bank,  power.  Green  v.  Bennett  (Tex.  Civ. 
99   C.    C.   A.   315,   175   Fed.   739.  App.),    110    S.  W.   108. 

77.  Verification-Affidavit     of     in-  _82.    Solvent  bank.-Grecnz..  Bennett 
debtedness.— Parkhurst  z;.  Citizens'  Nat.  (Tex.   Ciy.  App.),  110  S.  W.  108. 
Bank,   61   Md.   354.  . f-    Interests    of   mmority   not   con- 

„  '  _,         ,.  -n     -j:     -NT  »    -D     1  sidered. — Green   v.   Bennett   (lex.   (..iv. 

78.  Execution. — Pacihc  Nat.  Bank  v.       Ann  1     iin    S    W    108 

Mixter  124  U.  S.  731,  .31  L.  Eel  567,  ^P^/' WatkL  v.  National  Bank,  51 
8    S.    Ct.    718;    Rosenheim    Real-Estate^    ^^^   35^^  32  p^,,    g^^ 


§    281    (1)  NATIONAL   BANKS.  2109 

and  make  such  disposition  of  the  assets  as  would  be  to  the  best  interest  of 
all   the   stockholders,   including  the  minority   stockholders   dissenting.^^ 

Where  Majority  Holders  Are  Officers. — The  owners  of  two-thirds  of 
the  stock  may  vote  to  liquidate  the  bank,  though  they  are  the  directors  and 
the  executive  officers  thereof,  since  they,  as  directors  and  officers,  owe  no 
duty  to  dissenting  minority  stockholders  to  continue  the  bank,  where  they 
do  not  desire  so  to  do.^® 

Where  Assessment  Ordered. — The  owners-  may  elect  to  liquidate  in- 
stead of  paying  an  assessment  ordered  by  the  comptroller  for  the  purpose 
of  restoring  its  capital  and  enabling  the  bank  to  continue  business.^'' 

Exhibit  of  Books  and  Papers. — The  supreme  court  has  power,  in  its 
discretion,  to  compel  the  officers  of  a  national  bank  in  process  of  liquidation, 
on  expiration  of  its  charter  by  limitation,  to  exhibit  books,  papers,  and  as- 
sets of  the  bank  to  the  stockholders,  and  to  permit  them  to  examine  and 
take  extracts  therefrom. ^s 

Disposal  of  Assets. — The  owners  of  two-thirds  of  the  stock  of  a  na- 
tional bank,  must,  on  voting  to  liquidate  the  bank,  make  such  disposition  of 
the  assets  as  will  be  to  the  best  interest  of  all  the  stockholders,  including 
minority  dissenting  stockholders,  and  this  may  be  done  by  the  directors  or 
by  means  of  a  liquidating  committee. ^^  One  of  the  liquidating  trustees  of 
a  national  bank  may  purchase  at  the  sale  of  the  assets  of  the  bank;  he  being 
one  of  the  stockholders,  and  being  at  auction,  after  notice  to  all  the  stock- 
holders, who  alone  were  interested,  the  bank  being  solvent. ^° 

Power  and  Duty  of  Liquidating  Officers. — The  act  of  directors  pro- 
ceeding with  the  winding  up  of  the  affairs  of  a  bank  have  power  to  submit 

85.  This  may  be  done  by  the  di-  tary  liquidation,  the  exercise  of  which 
rectors  or  by  means  of  a  liquidating  would  seem  to  be  a  matter  in  which 
committee.  Green  v.  Bennett  (Tex.  the  owners,  and  not  the  managers,  of 
Civ.  App.),  ]10  S.  W.  108.  the     bank     primarily     are     interested. 

86.  Green  v.  Bennett  (Tex.  Civ.  Judgment,  Weinhard  v.  Commercial 
App.),  110  S.  W.  108.  Nat.  Bank,  41  Ore.  359,  68  Pac.  806,  af- 

Qrj    '  Af4..>,    -..„«„„~«„i    r^^A^^^A       n:  firmed.      Commercial  Nat.      Bank      v. 

87.  After  assessment  ordered.-Di-  Weinhard,  192  U.  S.  243,  48  L.  Ed. 
rectors  of  a  national  bank  are  not  em-  .„_  ,  t;  p^  ^X  «'>','"  ■"•  j^u 
powered,   without  action   of  the   stock-             '       ^'  .     ' 

holders,  to  levy  the  assessment  ordered  88.  Exhibit  of  books  and  papers.— 
by  the  comptroller  for  the  pur-  Order,  67  App.  Div.  627,  73  N.  Y.  S. 
pose  of  restorinct  its  capital  and  en-  ^150-  affirmed.  Tuttle  v.  Iron  Nat. 
abling  it  to  continue  in'  business  by  Bank,  ]70  N.  Y.  9,  63  N.  E.  761. 
Rev.  St.  U.  S.,  §§  5136,  5145  [U.  S.  89.  Disposal  of  assets.— The  owners 
Comp.  St.  1901,  pp.  3455,  3463],  in-  of  two-thirds  of  the  stock  of  a  national 
vesting  them  with  authority  to  trans-  bank  voted  to  liquidate  it.  They  were 
act  the  usual  and  ordinary  business  of  the  officers  of  the  bank,  and  became 
national  banks,  since  the  provision  of  the  liquidating  committee.  Held,  that 
5  5205  [U.  S.  Comp.  St.  I'JOl,  p.  3495],  dissenting  minority  stockholders  had 
fi-.r  the  appointment  of  a  receiver  to  a  remedy  against  the  liquidating  corn- 
close  up  the  business  of  the  banking  mittee  for  injuries  resulting  from  the 
association  in  case  it  fails  to  pay  up  failure  of  the  committee  to  properly 
its  capital  stock,  and  refuses  to  go  dispose  of  the  assets  of  the  bank, 
into  liquidation,  evidently  confers  Green  v.  'Bennett  (Tex.  Civ.  App.), 
upon   the    association   the    privilege    of  110  S.  W.  108. 

declining  to  make  good  the  deficiency,  90.     Cage    v.    Shapard.    19    Tex.    Civ. 

and  to  elect,  ii.stea'd,  to  go  into  volun-  App.   206,   46   S.   W.   839. 
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a  claim  to  arbitration  and  the  submission  can  not  be  revoked  by  directors 
subsequently  elected.®^  The  tangible  assets  and  the  liability  of  stockholders 
of  an  insolvent  national  bank  in  process  of  voluntary  liquidation  in  the 
hands  of  the  liquidating  agent  is  a  trust  fund  for  the  primary  benefit  of 
creditors.^^ 

Right  of  Minority  for  Damages  to  Good  Will. — The  minority  stock- 
holders can  not  recover  for  injuries  resulting  from  the  destruction  of  so 
much  of  the  value  of  their  stock  as  is  derived  from  the  value  of  the  good 
will  of  the  business.®^ 

§  281  (2)  Effect  of  Liquidation. — Where  a  national  bank  goes  into 
voluntary  liquidation  it  thereby  ceases  to  do  business  as  a  going  concern.^* 
But  it  is  not  thereby  dissolved  as  a  corporation.^^  nor  incapacitated  to  collect 
its  assets  and  close  its  affairs,®*  but  may  sue  and  be  sued  by  name  for  the 
purpose  of  winding  up  its  business. ®''  Nothing  but  a  repeal  of  the  charter, 
or  a  judicial  decree,  can  effect  such  a  dissolution  so  as  to  preclude  suits  and 


91.  Power  and  duty  of  liquidating 
officers. — The  existing  directors  of  a 
national  bank  who  proceed  without 
objection,  no  others  being  elected  to 
wind  up  its  affairs,  may  submit  to  ar- 
bitration a  claim  made  against  it  by 
one  of  their  number,  and  such  a  sub- 
mission is  valid  if  the  vote  is  tmatd- 
mous,  although  he  is  present  at  the 
meeting  when  it  is  made;  and  directors 
subsequently  elected,  a  majority  of 
whom  were  not  stockholders  at  the 
time  the  liquidation  began,  have  no 
power  to  revoke  the  submission.  Rich- 
ards V.  Attleborough  Nat.  Bank,  148 
Mass.  187,  19  N.  E.  353,  1  L.  R.  A. 
781. 

92.  Assets  as  trust  fund. — Where 
the  insolvency  of  a  national  bank  was 
accompanied  by  a  conveyance  of  its 
assets  to  a  trustee,  and  a  pledge 
thereof  for  the  benefit  of  creditors, 
and  this  was  followed  by  affirmative 
proceedings  in  liquidation,  authorized 
by  law,  and  the  selection  by  the  share- 
holders of  the  same  trustee  as  their 
liquidating  agent,  such  agent  held  the 
assets  under  an  express  trust  for  the 
benefit  of  creditors.  George  v.  Wal- 
lace, 68  C.  C.  A.  40,  135  Fed.  286;  Wy- 
man  v.  Wallace,  201  U.  S.  230,  50  L. 
Ed.  738,  26  S.  Ct.  495;  and  Frenzer  v. 
Wallace,  201  U.  S.  344,  50  L.  Ed.  743, 
£6  S.  Ct.  498;  Poppleton  v.  Wallace, 
201  U.  S.  245,  50  L.  Ed.  743,  36  S.  Ct. 
498. 

93.  Right  _of  minority  for  damages 
to  good  will. — The  act  of  liquidation 
destroys  the  value  of  such  good  will, 
as  a  value  separate  and  apart  from  the 
value  of  the  tangible  assets  and  in  this 
loss  in  the  value  of  the  stock  all  stock- 


holders proportionately  share.  Green 
V.  Bennett  (Tex.  Civ.  App.),  110  S. 
W.  108. 

94.  Effect  of  liquidation. — Muir  v. 
Citizens'  Nat.  Bank,  39  Wash.  57,  80 
Pac.   1007. 

95.  Not  dissolved  as  corporation. — • 
Central  Nat.  Bank  v.  Connecticut  JVIut. 
Life  Ins.  Co.,  104  U.  S.  54,  36  L.  Ed. 
693;  Farmers'  Nat.  Bank  v.  Suther,  38 
Okla.  806,  116  Pac.  173. 

A  resolution  of  the  directors  of  a 
bank,  that  said  bank  go  into  liquida- 
tion, be  closed,  and  its  business  cease, 
and  that  its  franchises  be  surrendered, 
does  not  operate  to  dissolve  the  cor- 
poration. Lake  Ontario  Nat.  Bank  v. 
Onondaga  County  Bank  (N.  Y.),  7 
Hun  549. 

96.  Merchants'  Nat.  Bank  'v.  Gaslin, 
41   Minn.   552,   43   N.  W.  483. 

97.  Right  to  sue. — Central  Nat. 
Bank  v.  Connecticut  Mut.  Life  Ins. 
Co.,  104  U.  S.  54,  26  L.  Ed.  693;  Farm- 
ers' Nat.  Bank  v.  Suther,  28  Okla.  806, 
116   Pac.   173. 

The  appointment  by  the  sharehold- 
ers of  a  national  bank  of  "trustees"^  to 
close  the  affairs  of  the  bank,  the  title 
to  its  property  uDt  being  vested  in 
them,  does  not  affect  the  right  of  the 
corporation  to  bring  suit  on  its 
choses  in  action.  Merchants'  Nat. 
Bank  v.  Gaslin,  41  Minn.  553,  43  N. 
W.  483. 

Before  affairs  closed. — The  liquidat- 
ing agent  of  a  national  bank  has  au- 
thority to  sue  a  stockholder  on  his  un- 
paid notes  held  by  the  bank,  and  such 
suit  may  be  brought  bcfoie  the  bank's 
affairs  are  closed.  Judgment  (Civ. 
Aop.),  45   S.  W.  927,  reversed  in  Nor- 
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actions  against  it  to  enforce  its  debts  and  liabilities.®^  The  bank  may  elect 
officers  for  the  purpose  of  effecting  the  liquidation.®*  A  national  bank 
which  has  gone  into  voluntary  liquidation  becomes  subject  to  like  proceed- 
ings as  domestic  corporations;  for  instance,  to  a  creditors'  bill  to  reach  a 
fund  held  by  the  president.^ 

Transfer  of  Stock. — Where  a  national  bank  goes  into  voluntary  liquida- 
tion, it  thereby  ceased  to  do  business  as  a  going  concern,  and  is  not  there- 
after required  to  register  a  subsequent  transfer  of  its  stock  and  to  issue 
new  stock  to  the  transferee.^ 

Dividends. — Liquidation  dividends  of  a  national  bank  belong  to  the  holder 
of  the  shares,  whether  those  shares  be  recorded  upon  the  books  of  the  bank 
or  not,  and  must  be  paid  to  the  holder  of  such  shares  on  demand.^ 

Interest  on  Deposits. — If  a  national  bank  goes  into  liquidation,  the 
book  accounts  of  deposits  draw  interest  from  the  date  of  suspension;  the 
act  of  going  into  liquidation  dispensing  with  demand.* 

§  282.  Reorganization. — Where  a  national  bank  is  reorganized 

into  a  state  bank,  which  takes  all  its  papers,  assumes  all  its  liabilities,  and 
continues  the  same  board  of  directors,  the  state  bank  retains  the  identity  of 
the  national  bank,  so  that  it  may  enforce  a  written  authority  held  by  such 
bank  for  the  indorsement  of  commercial  paper.^ 

Assumption  of  Liabilities. — A  national  bank,  the  successor  of  one  which 
went  in  to  liquidation,  is  liable  for  deposits  therein.®  The  payment,  by  the 
successor  of  a  national  bank  which  had  gone  into  liquidation,  of  the  install- 
ments of  interest  due  on  government  bonds  deposited  with  the  old  bank,  is 

wood  V.  Interstate  Nat.  Bank,  93  Tex.  pose  of  effecting  the  liquidaiion.  Rich- 

268,  48  S.  W.  3.  ards    v.    Attleborougli    Nat.    Bank,    348 

Judgment  for  bank. — A  judgment  is  Mass.   187,    19    N.    H.    358,    1    L,.   R.   A. 

not    invalid   because    recovered    in    the  781. 

name   of  a  national   bank  after   it  has  1.    IiTerchants',  etc..  Bank  v.  Masonic 

gone  into  voluntary  liquidation.    Cage  Hall,   65   Ga.   603. 

V.   Shapard,   19   Tex.   Civ.  App.   306,   46  2.     Muir   v.    Citizens'   Nat.    Bank,    39 

S.  W.  839.  Wash.  57,  80  Pac.  1C07. 

Judgment  against. — It  has  been  held  3.    Bath  Sav.  Inst.  7>.  Sagadahoc  Nat. 

that    a    judgment    rendered    against    a  Bank,  80  Me.  500,  36  Atl.  996. 

national   bank    which    has     gone      into  4.    Richmond  v.   Irons,  121  U.   3.  27, 

voluntary   liquidation,    and   to    dissolve  30  L.  Ed.  864,  7  S.  Ct.  788. 

which   proper    steps   have    been    taken,  5.    Reorganized  into   state   bank. — It 

is  void,  and  hence  maj'  be  collaterally  w.is    so   held   under   3   How.   Ann.    St., 

attacked.     Hodgson   v.    McKinstrey,    3  §    3308b6,    authorizing   the    reorgani^a- 

Kan.  App.  412,  43  Pac.  939.  tion  of  a  national  bank  as  a  state  bank, 

98.  Lake  Ontario  Nat.  Bank  v.  and  providing  that  "all  assets  of  said 
Onondaga  County  Bank  (N.  Y.),  7  dissolved  national  bank  shall,  by  act 
Hun  549.               ~-  of  law,   be   vested    in   and   become   ;he 

99.  May  elect  ofScers. — Under  Act  property  of  such  state  bank,"  etc. 
of  congress,  July  12,  1882,  extending  First  Commercial  Bank  v.  Talberl-,  103 
for  the  purpose  of  liquidation  the  fran-  Mich.  625,  61  N.  V/.  888,  50  Am.  St. 
chises    of    such    national    banking    as-  Rep.  385. 

sociations  as  do  not  extend  the  periods  As   to   reorganization   of   state   bank 

of   their    charters,    and    making    appli-  into    national    bank,    see    ante,    "Reor- 

cable  to  them  the  statutes  relating  to  ganizatjon   of   State   Bank   as   National 

liquidation     of    banking     associations,  Banks."  §  237. 

such    an    association   may   continue    to  6.    Eans  v.  Exchange   Bank,   79   Mo. 

elect  officers  and  directors  for  the  pur-  183. 
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an  admission  that  such  bonds  came  into  the  possession  of  the  new  bank 
on  its  reorganizationJ 

Rights  of  Officers. — By  the  provisions  of  the  national  currency  upon 
the  conversion  of  a  state  to  a  national  bank  all  the  directors  of  the  formei 
become  those  of  the  latter,  until  an  election  or  appointment  by  the  national 
bank.     It  seems  that  no  oath  is  required  from  these  ad  interim  directors.^ 

Rights  of  Stockholders. — As  the  minority  stockholders  have  only  the 
right  to  demand  that  the  assets  of  the  bank  be  disposed  of  so  that  the  full 
value  thereof  shall  be  received  for  distribution  among  the  shareholders,  the 
majority  holders,  who  are  also  its  directors  and  executive  officers,  may  vote 
to  liquidate  the  bank,  organize  a  new  bank  aftd  apportion  the  stock  thereof 
among  themselves,  to  the  exclusion  of  the  minority  stockholders  of  the  old 
bank.^  Such  transaction  may,  however,  be  set  aside  in  equity  if  unfair. i" 
Where  a  national  bank  has  gone  into  voluntary  liquidation  in  pursuance  of 
the  vote  of  all  its  stockholders,  and  all  but  one  of  them  have  united  in  or- 
ganizing a  new  national  bank  under  a  different  name,  and  the  omitted  stock- 
holder has  accepted  dividends  from  the  proceeds  of  nearly  all  the  assets  of 
the  old  bank,  he  can  not  claim  to  be  a  stockholder  in  the  new  bank,  nor  a 
right  to  share  in  its  earnings. ^^ 

§  283.  Consolidation. — Since  the  National  Bank  Act  recognizes  the 
right  of  a  national  bank  to  wind  up  its  business  and  consolidate  with  another 
such  association,  a  consolidation  of  two  national  banks  under  the  direction 
and  sanction  of  the  comptroller  of  the  currency  is  not  void  as  being  ultra 

7.  First  Nat.  Bank  v.  Strang,  :28  ill.  should  be  received  for  distribution 
App.    325.  among-    shareholders,    they    could    not 

8.  Rights  of  officers.— The  oach  pn;-  complain  of  the  transaction,  in  the 
scribed  by  §  9  of  the  Act  of  1S64  be-  absence  of  a  showing  that  the  sales 
ing  designed  for  those  regularly  were  not  for  full  value,  and  on  as 
elected  by  the  national  bank;  but,  as-  favorable  terms  as  could  be  obtamed. 
suming  its  necessity,  a  majority  of  Green  v.  Bennett  (lex.  Civ.  App.), 
those    who    were    the    directors    before  HO  S.  W.   108. 

its  conversion  is   necessary  to  make  a  10.    A  .sale  of  the  assets  of  a  national 

quoruii!    of   the    board   of   the   national  bank,   in  process   of  liquidation  by  the 

bank.      Lockwood    v.    Mechanics'    Nat.  liquidating     committee,     composed     of 

Bank,  9  R.  1.  308,  11  Am.  Rep.  353.  the  directors  of  the  bank  owning  two- 

9.  Rights  of  minority  stockholders.  thirds  of  its  stock,  to  a  bank  organized 
—The  owners  of  two-thirds  of  the  by  themselves  is  not  void,  but  only  sub- 
slock  of  a  solvent  national  bank,  v/ho  Ject  to  the  closest  scrutiny  on  tne  pirt 
were  also  its  directors  and  executive  "f  ^  court  of  equity,  and  subject  to  be 
officers,  voted  to  liquidate  the  bank,  set  aside  on  it  being  shown  that  it  was 
and  organized  a  new  bank,  and  ap-  not  conducted  with  the  utmost  fair- 
portioned  the  stock  thereof  among  "ess,  to  the  end  that  full  value,  and 
themselves,  to  the  exclusion  of  mi-  the  best  price  obtainable,  was  realized, 
nority  stockholders  of  the  old  bank.  Green  v.  Bennett  (Tex.  Civ.  App.),  HO 
They  elected  thf;mselves  directors  and  S.  W.  108. 

officers  of  the  new  bank;  and,  through  11.      Such    stockholder    is     estopped 

a    liquidating   committee    composed    of  from     complaining     that     the     greater 

themselves,    they    transferred    the    as-  part  of  the  assets  were  sold  to  the  new 

sets  of  the  old  bank  to  the  new  one.  bank,  if  he  knew  they  were  thus  dis- 

Held,    that    since    the    minority    stock-  posed   of  when   he   accepted  his   share 

holders  had  only  the  right  to  demand  of   the   proceeds.     First   Nat.   Bank  v. 

that  the  assets  of  the  old  bank  be  dis-  Marshall,  26  111.   .A.pp.  440. 
posed  of  so  that  the  full  value  thereof 
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vires. 12  The  owners  of  two-thirds  of  the  stock  of  a  national  bank  voted  to 
liquidate  it.  They  organized  a  hew  bank,  to  the  exclusion  of  minority  dis- 
senting stockholders  of  the  old  bank.  The  new  bank  purchased  the  assets 
of  the  old  bank  through  the  liquidating  committee,  consisting  of  the  directors 
of  the  old  bank.  The  transaction  did  not  amount  to  a  consolidation  of  the 
two  banks,  and  the  minority  stockholders  were  not  entitled  to  a  proportion- 
ate share  of  the  stock  of  the  new  bank^^ 

Rights  of  Stockholders. — Where  a  bank  consolidated  with  another, 
taking  all  the  assets  and  assuming  all  the  liabilities  of  the  latter,  it  became  a 
new  corporation,  whose  stockholders  were  the  stockholders  of  each  corpora- 
tion before  consolidation ;  and  hence  stockholders  of  the  first  bank  had  no 
right  to  the  new  shares  brought  in  which  increased  the  capital  stock.^* 

Dissolution  of  Old  Bank. — Where  a  bank  provided  for  payment  of  its 
liabilities  by  transfer  of  all  its  assets  to  another  bank,  which  assumed  its  lia- 
bilities, and  thereafter  owned  nothing,  transacted  no  business,  maintained  no 
organization,  and  held  no  meetings,  it  was  not  dissolved,  and  remained  ca- 
pable of  being  sued  in  its  corporate  name.^' 

§  284.  Forfeiture  of  Franchise  and  Dissolution — §  284  (1) 
Grounds. — In  General. — The  National  Banking  Act  provides  for  the  for- 
feiture of  the  rights,  privileges  and  franchises  of  a  national  banking  associa- 
tion, and  for  its  dissolution  whenever  the  directors  themselves  violate,  or 
knowingly  permit  any  officers,  servants  or  agent  of  the  association  to  violate 
any  of  the  provisions  of  such  act.^^  It  is  further  provided,  however,  that 
such  violation,  before  the  association  shall  be  declared  dissolved,  shall  be  de- 
termined and  adjudged  by  a  proper  circuit,  district,  or  territorial  court  of 
the  United  States." 

12.  Rev.  St.  U.  S.,  §  5223;  Bonnet  with  a  view  to  perpetrate  a  fraud  on 
V.  First  Nat.  Bank,  24  Tex.  Civ.  App.  the  Treasury  Department.  ?Ield,  that 
613,  60  S.  W.  325  (see  94  Tex.  703,  the  averment  on  information  and  be- 
no  op.).  lief    did    not    show  that    the    majority 

13.  Consolidation. — A  petition,  in  an  stockholders  effected  a  consolidation 
action  by  minority  stockholders  o^  a  of  the  old  bank  with  the  new  bank,  es- 
national  bank  against  the  majority  pecially  since  such  a  conclusion  was 
stockholders  and  a  new  bank,  alleged  contradictory  to  the  averments  of  the 
that  the  majority  stockholders,  owning  petition  generally.  Green  v.  Bennett 
Iwo-thirds  of  the  stock,  voted  tojiqui-  (Tex.  Civ.  App.),  110  S.  W.  108. 

date   the   bank,    as   authorized   by   Rev.  14.      Bonnet   v.    First   Nat.    Bank,    24 

St.  U.  S.,  §  5220   (U.  S.  Comp.  St.  1901,  Tex.   Civ.   App.   613,   60   S.   W.   ?25. 

p.   3503),   that   the   majority   stockhold-  15.     Pritchard  v.  First  Nat.  Bani-,  101 

ers   organized   the   new  bank,   and   that  Wis.  86,  76  N.  W.  1106. 

it  purchased  the  assets  of  the  old  bank,  16.    Provision    of    National    Banking 

and    averred,    on    information    and    be-  Act  for  forfeiture  and   dissolution  for 

lief,  that  the  directors  of  the  new  bank,  violations   of   act. — First   Nat.    Bank  v. 

who  Avere  the  directors  of  the  old  bank,  Colby  (U.  S.K  21  Wall.  609,  22  L.  Ed. 

took  advantage  of  §  5223  (U.  S.  Com.p.  687;  Bank  v.  Pahquioque  Bank  (U.  3.), 

St.  1901,  p.  3504),  providing  that  a  bank  14  Wall.  383,  20  L.  Ed.  840;  Trenholm 

winding  up  its  business  to  consolidate  v.  Commercial  Nat.   Bank.  ,^S  Fed.  3k;3; 

with    another    bank    .shall    not    be    re-  Mason  v.   Moore,  73   O.   St.  275,  76  N. 

quired    to    make    a    deposit    with    the  E.   933,  4  E.  R.  A.,   N.   S.,  597;  Zinn  v. 

treasurer  of  the  United  States  sufficient  Baxter,  65  O.  St.  341,  62  N.E.  327. 

to   redeem   its   outstanding   circulation,  17.     Necessity  for  determination  and 
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§  284  (2)  Effect  of  Act  of  Comptroller  of  Currency  in  Closing 
Bank  and  Appointing  Receiver. — The  act  of  the  comptroller  of  the  cur- 
rency in  closing  the  doors  of  a  national  bank  on  account  of  its  insolvency, 
appointing  a  receiver,  and  placing  him  in  charge  of  the  bank's  assets  to  ad- 
minister them  for  the  benefit  of  its  creditors  does  not  extinguish  the  cor- 
poration, or  work  a  forfeiture  of  its  charter.^^ 

§  284  (3)  Proceedings  to  Enforce  Forfeiture. — In  General. — Un- 
der the  National  Banking  Act  violations  of  the  act  as  ground  for  forfeiture 
of  franchise  are  determined  by  the  proper  circuit,  district  or  territorial  court 
of  the  United  States,  in  a  suit  brought  for  that  purpose  by  the  comptroller 
of  the  currency,  in  his  own  name.^^ 

Limitation  of  Actions  for  Forfeiture. — The  forfeiture  of  the  rights, 
privileges,  and  franchises  of  a  national  bank,  authorized  by  §  5239  of  the 
United  States  Revised  Statutes,  for  violation  by.  its  directors  of  the  provisions 
of  the  banking  act,  comes  within  §  1047,  limiting  suits  for  any  penalty  or 


adjudication  of  violation  by  proper 
court. — Bank  v.  Pahquioque  Bank  (U. 
S.),  14  Wall.  383,  20  L.  Ed.  840. 

18.  Effect  of  closing  of  bank  by 
comptroller  and  appointment  of  re- 
ceiver.— Bank  v.  Pahquioque  Bank  (U. 
S.),  14  Wall.  383,  20  L.  Ed.  840;  Rosen- 
blatt V.  Johnston,  104  U.  S.  462,  26  L. 
Ed.  832;  Chemical  Nat.  Bank  v.  Hart- 
ford Deposit  Co.,  161  U.  S.  1,  40  L.  Ed. 
S95,  16  S.  Ct.  439;  Hutchinson  v.  Crut- 
cher,  98  Tenn.  421,  39  S.  W.  725,  37  L. 
R.  A.  89. 

"Beyond  doubt,  the  appointment  of 
a  receiver  supersedes  the  power  of  the 
directors  to  exercise  the  incidental 
power  necessary  to  carry  on  the  busi- 
ness of  banking,  as  the  receiver  is  re- 
quired to  take  possession  of  the  books, 
records,  and  assets  of  every  descrip- 
tion of  the  association,  and  from  ihat 
necessarily  the  association  is  forbid- 
den to  pay  out  of  its  notes,  discount 
any  notes,  or  bills,  or  otherwise  prose- 
cute the  business  of  banking,  but  the 
corporate  franchise  is  not  dissolved, 
and  the  association,  as  a  legal  entity, 
continues  to  exist."  Bank  v.  Pahquio- 
que Bank,  14  Wall.  383,  20  L.  Ed.  840, 
in  which  case  it  was  held  that  a  cred- 
itor might  institute  suit  in  a  state  court 
against  a  national  bank,  after  the  ap- 
pointment of  a  receiver,  and  prosecute 
the  same  to  judgment. 

A  bank  organized  under  the  United 
States  currency  act  as  a  national  bank 
had  failed  to  redeem  its  notes,  and  the 
comptroller  of  the  currency,  under  the 
provisions  of  the  currency  act,  had  ap- 
pointed a  receiver,  who  had  taken  pos- 
session of  its  assets,  and  its  affairs 
were  being  wound  up.    A  creditor  pre- 


sented a  claim  against  the  bank  to  the 
receiver,  who  disallowed  it,  and  the 
creditor  thereupon  brought  suit  upon 
it  against  the  bank.  Held,  that  the 
proceedin.gs  of  the  comptroller  had  not 
produced  a  forfeiture  of  the  franchise 
of  the  bank  and  a  dissolution  of  the 
corporation,  and  that  therefore  the  suit 
would  lie  against  il.  National  Pahqui- 
oque Bank  v.  First  Nat.  Bank,  36  Conn. 
835.  4  Am.  Rep.  80. 

Under  Act  Feb.  18,  1836,  incorporat- 
ing the  Bank  of  the  United  States,  and 
providing  (§  4,  art.  7)  that,  it  the  said 
bank  should  refuse  to  pay  any  of  its 
notes  in  specie,  "the  holder  or  proprie- 
tor thereof"  may,  "at  or  after  the  ex- 
piration of  three  months  from  the  first 
refusal  of  said  bank  to  pay  as  afore- 
said," apply  to  any  judge  of  any  court 
in  the  proper  county  to  allow  him  to 
make  proof  of  said  refusal,  and  so  pro- 
ceed to  a  forfeiture  of  the  charter,  it 
is  necessary  that  the  same  person 
should  remain  the  owner  of  the  note, 
from  the  time  of  the  first  refusal  of  the 
bank  to  pay  it  until  the  application  is 
made  to  the  judge  to  take  proof  of  it. 
Lockhart  v.  Bank   (Pa.),  2  Ashm.  406. 

19.  Proceedings  to  enforce  forfei- 
ture.— Bank  v.  Pahquioque  Bank  (U. 
S.),  14  Wall.  383,  20  E.  Ed.  840;  Zinn 
V.   Baxter,   65   ().   St.   341,   62  N.   E.  327. 

Organization  can  not  be  collaterally 
attacked. — Dissolution  of  a  national 
bank  can  be  enforced  only  by  proceed- 
ings under  §  53  of  The  National  Bank- 
ing Act  of  congress  (13  Stat.  99);  its 
organization  can  not  be  impeached  col- 
laterally. Union  Gold  Min.  Co.  v. 
Rocky  Mountain  Nat.  Bank,  1  Colo. 
531. 
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forfeiture,  accruing  under  the  laws  of  the  United  States,  to  five  years.^" 

Requisites  and  Sufficiency  of  Information. — Under  §  5239  of  the 
United  States  Revised  Statutes,  nothing  short  of  the  action  of  the  directors 
of  a  national  bank  by  either  knowingly  violating,  or  knowingly  permitting  the 
officers  of  the  bank  to  violate,  the  provisions  of  the  statute,  will  justify  the 
forfeiture  of  the  charter.  It  is  not,  therefore,  a  sufficient  averment  in  an  in- 
formation seeking  a  forfeiture  of  a  bank's  charter  to  charge  that  the  associa- 
tion committed  a  certain  act,  for  that  averment  could  be  sustained  by  simply 
showing  that  the  cashier  or  other  officer  of  the  bank  had  done  the  act  com- 
plained of ;  and  the  act,  being  within  the  general  scope  of  his  powers,  would 
be  a  corporate  act.  The  averment  in  the  information  mvist  charge  either  that 
the  act  was  done  by  the  directors,  or  that  they  knowingly  permitted  some  one 
or  more  of  the  officers,  agents,  or  servants  of  the  association  to  do  the  acts 
relied  on  as  a  violation  of  the  statute. ^^ 

§  284  (4)  Effect  of  Decree  of  Dissolution  and  Forfeiture. — A  suit 
against  a  national  bank  to  enforce  the  collection  of  a  demand  is  abated  by  a 
decree  of  a  district  court  of  the  United  States  dissolving  the  corporation  and 
forfeiting  its  rights  and  franchises,  rendered  upon  an  information  against  the 
bank  filed  by  the  comptroller  of  the  currency.^^  This  is  the  rule  with  respect 
to  all  corporations  whose  chartered  existence  has  come  to  an  end,  either  by 
lapse  of  time  or  decree  of  forfeiture,  unless,  by  statute,  pending  suits  be  al- 
lowed to  proceed  to  judgment  notwithstanding  such  dissolution.  The  pro- 
longation of  the  corporate  life  for  this  specific  purpose  as  much  requires 
special  legislative  enactment  as  does  the  original  creation  of  the  corporation. ^^ 

20.  Limitation  of  action  for  forfei-  abatement  of  a  suit  pending  against 
ture. — Welles   v.    Graves,    41    Fed.    459.  it    at    the  time."       National    Bank:    "v- 

21.  Requisites  of  information  seek--  Colby  (U.  S.),  31  Wall.  609,  32  L.  Ed. 
ing  a  forfeiture  for  violation  of  bank-  687. 

ing     act. — -Trenholm     v.      Commercial  The    charter    of    the    United    States 

Nat.  Bank,  38  Fed.  :i23.  Bank  gave  two  years  after  the  expira- 

In  an  information  charging  that  "the  tion     of     the     term     of     incorporation 

banking   association   and   the   directors  during    which     the     corporate      name 

tliereof    did    knowingly    permit,"    etc.,  could    be    used     for    the    purpose    of 

the     allegation     that    the     association,  suing.     Act   Cong.   1838    (5   Stat.   211), 

aside  from  the  directors,  permitted  the  passed    before    the    expiration    of    said 

doing   of  the    alleged   acts,   tenders   an  two     years,     provided     that      pending 

immaterial  issue,  and  should  be  stricken  suits    should    not   abate,   but    could   be 

out  on  motion.    Trenholm  v.  Commer-  prosecuted    as    if    the    two    years    had 

cial  Nat   Bank,  38  Fed   Vi?..  not   expired.      Held   to   apply   to    suits 

22.  Effect  of  decree  of  dissolution  in  state,  as  well  as  in  federal  courts. 
and  forfeiture. — National  Bank  v.  Bank  v.  Leathers  (Ky.),  8  B.  Mon. 
Colby    (U.    S.),    21    Wall.    609,    33    L.  126. 

Ed.   687.   .  A  bank  may,  after  the  expiration  of 

23.  National  Bank  v.  Colby  (U.  S.),  its  charter,  continue  under  its  corpo- 
31   Wall.   609,   22   L.   Ed.   687.  rate    name     the    prosecution     of    suits 

"No  such  enactment  is  found  in  the  brought  by  it  before  the  expiration  of 

act   of   congress   authorizing  the   crea-  its    corporate   existence.     Louisville    v. 

tion  of  national  banks  and  prescribing  Bank   (Ky.),  3   B.   Mon.  138. 

their  powers,   nor  is   there   any  provi-  The    dissolution   of   a   national   bank 

sion   elsewhere   that   we   are   aware   of  by  decree  of  a  federal  court  does  not 

which    would    prevent    the    dissolution  affect   rights   of   a   creditor   whose   ac- 

of    a    corporation    from    working    the  tion  against  the  bank  was  pending  at 
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By  express  act  of  congress, ^^  national  banking  associations,  upon  the  expi- 
ration of  the  term  for  which  they  are  incorporated,  do  not  cease  to  exist, 
but  their  franchises  are  "extended  for  the  sole  purpose  of  liquidating  their 
affairs,  until  such  affairs  are  finally  closed. "^^  For  the  proper  liquidation 
of  their  affairs  it  is  obviously  necessary  that  they  should  retain  the  capacity 
of  suing  and  being  sued,  and  the  statutory  extension  of  the  franchise  ac- 
complishes that  result.^^ 

§  285.  Insolvency  and  Its  Effect  in  General. — As  to  Power  of 
Comptroller.— It  is  the  intent  of  Rev.  St.,  §§  5234,  5236,  to  throw  the  en- 
tire control  of  an  insolvent  bank  into  the  hands  of  the  comptroller  of  the 
treasury,  for  the  purpose  of  facilitating  the  winding  up  of  its  affairs  and  the 
payment  of  its  obligations. 2''  In  the  case  of  an  insolvent  national  bank  the 
treasurer  represents  the  United  States  as  a  creditor,  while  the  comptroller 
of  the  currency  is  the  embodiment  of  the  visitorial  power  over  corporations 
created  by  the  government.  The  5  per  cent,  redemption  fund  is  in  effect  a 
trust  fund  held  for  one  purpose — that  of  redeeming  the  bank's  circulating 
notes.  The  treasurer  has  no  power  over  the  fund  of  an  insolvent  bank  be- 
yond redeeming  its  notes,  and  the  fund  passes  to  the  custody  of  the  comp- 
troller as  an  asset  of  the  bank.^s 

Effect  as  Suspending  Exercise  of  Functions  and  Powers  of  OfiS- 
cers. — Delinquent  associations  whose  notes  have  been  protested,  and  whose 
officers  have  been  notified  by  the  comptroller  that  proceedings  for  liquidation 
under  the  act  have  been  instituted,  can  not  lawfully  pay  out  any  of  their 
notes,  or  discount  any  notes  or  bills,  or  otherwise  prosecute  the  business  of 
banking,  except  to  receive  and  safely  keep  money  belonging  to  the  associa- 
tion, and  to  deliver  special  deposits,  which  of  itself  refutes  the  theory  that 
the  association  at  that  state  of  the  proceedings  has  ceased  to  exist. ^® 

Effect  on  Bank's  Liability  on  Contracts  Previously  Entered  into. — 
There  would  seem  to  be  no  distinction  between  the  liability  of  an  insolvent 

the    time    in    a    state    court.      Bank    v.  Bank,  76  Conn.  353,  56  Atl.  574. 

Fidelity  Nat.   Bank,  49   Hun  607,  1   N.  27.   Intent    of    Rev.    Stats.,  §§  5234, 

Y.   S.  853,  17   N.   Y.  St.   Rep.  88,  judg-  5236.— Jackson    v.    United    States    (U. 

ment  affirmed  in  112  N.  Y.  667,  30  N.  S.),  20  Ct.  CI.  298. 

E.    414.  When  an  insolvent  bank  passes  into 

A     national     bank,     though     it     has  the    hands    of    the    comptroller   of   the 

ceased   to   do   a   banking  business,   has  currency,   the   power   and   duty   of   the 

such   a   corporate   existence   as   enables  treasurer     to     collect     taxes     becomes 

it  in  its  own   name  to  collect,  for  dis-  subject    to    this    control.      Jackson    v. 

tribution       among      its       stockholders,  United   States   (U.   S.),  30   Ct.   CI.  398. 

debts    contracted   with   it.      McCann  v.  28.  Jackson  v.  United  States  (U.  S.), 

Rogers,    15    Ky.    L.    Rep.    137.  30  Ct.   CI.  398. 

24.  Act  July  13,  1883,  chap.  290,  33  29.  Exercise  of  functions  suspended. 
Stat.  164,  §  7  (U.  S.  Comp.  Stat.  1901,  —Bank  v.  Pahquioque  Bank  (U.  S.), 
p.    3459).  14    Wall.    383,    20    L.    Ed.    840;    White 

25.  Extension  of  franchise  upon  ex-  v.  Knox,  111  U.  S-  784,  28  L.  Ed.  603, 
piration  of  term  of  incorporation. —  4  S.  Ct.  686.  See  McDonald  v.  Chem- 
Cogswell  V.  Second  Nat.  Bank,  76  ical  Nat.  Bank,  174  U.  S.  610,  43  L. 
Conn.   252,  56  Atl.   574.   _  Ed.    1106,    19    S.    Ct.    787;    Schrader   v. 

26.  Retention  of  capacity  of  suing  or  Manufacturers'  Nat.  Bank,  133  U.  S. 
defending.— Cogswell    v.    Second    Nat.  67,   33   L.   Ed.  564,  10  S.  Ct.  338. 
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national  bank  in  the  hands  of  a  receiver  under  the  provisions  of  the  National 
Pank  Act,  but  whose  charter  has  not  been  judicially,  or  otherwise,  forfeited, 
and  other  corporations  or  individuals  whose  estates  are  in  insolvency  with 
reference  to  their  liability  on  contracts  competently  and  in  good  faith  entered 
into  before  insolvency.^"  The  bank  act  itself  creates  no  such  distinction. ^^ 
All  contracts,  otherwise  lawful,  made  by  a  national  bank  concerning  its  as- 
sets before  its  failure,  albeit  at  the  time  such  contracts  were  made  the  bank 
was  insolvent,  are  valid,  unless  the  contracts  come  within  the  restrictions 
which  the  section  imposes — that  is,  those  entered  into  after  the  commission 
of  an  act  of  insolvency  or  in  contemplation  thereof  or  made  with  a  view  to 
prevent  the  application  of  the  assets  of  the  bank  in  the  manner  prescribed 
by  law  or  with  the  purpose  of  giving  a  preference  to  one  creditor  over  an- 
other.^2  Thus,  a  national  bank  leasing  premises  for  a  number  of  years,  but 
becoming  insolvent  before  the  expiration  of  the  term,  is  liable  as  any  other 
person  or  corporation  for  the  rent  for  the  balance  of  the  term.^s 

Applicability  of  National  Bankrupt  Act  to  Insolvent  National 
Banks. — It  would  seem  to  be  well  established  that  a  national  bank  is  not 
liable  to  be  proceeded  against  in  bankruptcy.^*  The  National  Bankrupt  Act 
does  not  repeal  or  supersede  the  provisions  of  the  act  of  congress  for  wind- 
ing up  insolvent  national  banks,^^  nor  can  the  two  acts  exist  together,  as 


30.  Bank's  liability  on  contracts 
entered      into      before      insolvency. — 

Hartford  Deposit  Co.  v.  Chemical  Nat. 
Bank,    58    111.    App.    256. 

31.  Hartford  Deposit  Co.  v.  Chem- 
ical Nat.  Bank,  58  111.  App.  256. 

Whatever  congress  may  be  author- 
ized to  enact  by  reason  of  possessing 
the  power  to  pass  uniform  laws  on 
the  subject  of  bankruptcies,  it  is  very 
clear  that  it  did  not  intend  to  impinge 
upon  contracts  existing  between  cred- 
itors and  debtors,  by  anything  pre- 
scribed in  reference  to  the  adminis- 
tration of  the  assets  of  insolvent  na- 
tional banks.  Merrill  v.  National 
Bank,  173  U.  S.  131,  43  L.  Ed.  640, 
19   S.   Ct.    360. 

32.  Earle  v.  Carson,  188  U.  S.  42,  47 
L.    Ed.    373,    33    S.    Ct.    254. 

A  national  bank,  after  leasing  prop- 
erty for  a  term  of  years,  suspended 
nine  days  after  the  term  began.  A  re- 
ceiver was  appointed  who  took  pos- 
session and  notified  the  lessor  of  his 
intention  to  terminate  the  lease  after 
three  months  thereof  only  had  ex- 
pired, paying  the  rent  up  to  that 
time.  The  lease  in  question  was  a 
lawful  contract  and  engagement  for 
the  bank  to  make.  The  first  monthly 
installment  of  rent  was  due  under  it 
nine  days  before  the  bank  suspended. 
By    its    terms    the     default     that     was 


made  by  the  bank  in  the  nonpayment 
of  rent  on  May  1,  gave  the  right  to 
the  appellant  to  re-enter  and  terminate 
the  lease.  The  damages  were  then 
matured  and  could  have  been  at  once 
sued  for,  or  appellant  could  defer  its 
suit,  as  it  did,  until  by  a  reletting  of 
the  premises,  the  extent  of  damages 
had  been  made  certain.  ■  That  they 
were  unliquidated  did  not  render  them 
contingent.  It  was  an  existing  de- 
mand, and  the  bank  remained  liable 
for  the  rent  for  the  full  term.  But 
after  the  lessor  re-entered  and  relet, 
only  for  the  difference  between  the 
agreed  rent  and  what  was  obtained  on 
the  reletting.  Chemical  Nat.  Bank  v. 
Hartford  Deposit  Co.,  161  U.  S.  1,  40 
L.    Ed.   595,   16   S.   Ct.  439. 

33.  Liability  on  contract  of  lease. — 
Hartford  Deposit  Co.  v.  Chemical  Nat. 
Bank,   58   111.   App.    256. 

34.  Insolvent  national  bank  is  not 
liable  to  bankruptcy  proceedings. — In 
re  Manufacturers'  Nat.  Bank,  Fed. 
Cas.   No.  9,051,   5   Biss.  499. 

35.  In  re  Manufacturers'  Nat.  Bank, 
Fed.    Cas.    No.   9,051,   5   Biss.   499. 

In  general. — The  Bankrupt  Act  of 
March  2,  1867  (14  Stat.  517),  did  not 
repeal  or  supersede  that  part  of  the 
National  Banking  Act  providing  for 
the  winding  up  of  the  affairs  of  an 
insolvent  national  bank.     In  re  Manu- 
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furnishing  concurrent  or  coordinate  remedies.  The  remedies  prescribed  in 
such  case  under  the  Bankrupt  Act  are  not  so  ampl^  and  complete  as  those 
under  the  Currency  Act,  and  the  fact  that  creditors  can  not  of  their  own 
motion  institute  proceedings  under  the  currency  act  does  not  change  the  con- 
struction of  the  acts.3^ 

Title  to  Deposits  Received  after  Insolvency. — Where  the  officers  of 
a  national  bank  knowing  the  bank  to  be  hopelessly  insolvent  accept  a  deposit, 
just  previously  to  such  bank's  closing  its  doors,  the  amount  of  such  deposits 
is  recoverable  against  the  receiver.^^  Where  a  national  bank  is  hopelessly 
insolvent,  to  the  knowledge  of  its  officers,  who  have  been  notified  by  the 
comptroller  of  the  currency  to  make  good  :a  certain  deficiency,  and  they 
make  no  efforts  to  comply  with  such  directions,  the  receipt  of  a  draft  offered 
by  a  depositor  by  the  bank  is  a  fraud  on  the  depositor,  and  he  is  entitled  to 

Bank,  Fed.  Cas.  No.  9,051,  5  Biss.  499. 

36.  In  re  Manufacturers'  Nat.  Bank, 
Fed.  Cas.  No.  9,051,  5  Biss.  499. 

The  Bankrupt  Act  of  March  3,  1867 
(14  Stat.  517),  did  not  apply  to  na- 
tional banks  so  as  to  make  a  proceed- 
ing in  bankruptcy  on  behalf  of  a  cred- 
itor for  winding  up  the  affairs  of  a  na- 
tional bank  a  concurrent  remedy  with 
the  proceedings  for  such  purpose  to 
be  instituted  by  the  comptroller  of 
the  currency  as  provided  in  the  Na- 
tional Banking  Act,  since  the  comp- 
troller alone  can  pay  holders  of  cir- 
culating notes,  distribute  the  proceeds 
of  bonds  deposited,  and  enforce  the 
liability  of  stockholders;  and  this, 
though  the  banking  act  makes  such 
banks  liable  to  all  suits  which  might 
be  brought  against  natural  persons. 
In  re  Manufacturers'  Nat.  Bank,  Fed. 
Cas.    No.    9,051,    5    Biss.    499. 

37.  Recovery  of  deposits  received 
after  insolvency. — Craigie  v.  Smith  (N. 
Y.),  14  Abb.  N.  C.  409,  affirmed 
99  N.  Y.  131,  1  N.  E.  537,  53  Am. 
Rep.  9. 

A  check  deposited  in  a  bank  on  the 
day  it  closed  its  doors,  and  when  it 
was  known  by  its  officers  to  be  in- 
solvent, remains  the  property  of  the 
depositor,  who  may  recover  the  pro- 
ceeds from  the  receiver,  where  they 
are  shown  to  have  come  into  his  pos- 
session. Richardson  v.  Olivier,  44  C. 
C.  A.  468,  105  Fed.  377,  53  L.  R.  A.. 
113. 

Generally,  as  to  the  liability  of  a 
bank  as  trustee,  which  collects  paper 
after  its  insolvency,  see  ante,  "Insol- 
vency  of    Collecting   Bank,"    §   166. 

For  the  general  rule  as  to  rights 
of  persons  making  deposits  in  a  bank 
after  bank's  insolvency,  see  ante, 
"Rights  of  Persons  Making  Deposits 
after  Insolvency,"  §  75. 


facturers'    Nat.    Bank,    Fed.    Cas.    No. 
9,051,  5   Biss.  499. 

"It  is  urged  that  The  Currency  Act 
makes  these  corporations  liable  to  all 
suits  and  actions  which  might  be 
brought  against  natural  persons,  and 
that  they  can  therefore  be  proceeded 
against  in  bankruptcy.  A  sufficient 
answer  to  this  might  be  found  in  the 
fact  that  when  The  Currency  Act  was 
pased  there  was  no  bankrupt  law  in 
force,  and  therefore  the  general  lan- 
guage must  be  held  subject  to  this 
limitation.  But  I  take  it  there  is  no 
doubt  that  the  legislative  power  which 
creates  an  artificial  person  or  corpora- 
tion can  also  prescribe  what  remedies 
shall  be  had  against  it,  and  that  such 
remedies  would  be  held  to  be  exclusive, 
and  that  the  provision  of  the  general 
bankrupt  law  would  not  be  held  to 
apply  to  corporations  at  all  but  for 
the  express  terms  of  the  act.  Should 
they,  then,  be  held  to  apply  to  a 
class  of  corporations  which  have,  as 
it  seems,  a  bankrupt  law  of  their 
own  ingrained  into  their  own  con- 
stitution and  part  of  their  own 
organic  law,  by  the  same  authority 
which  enacted  the  bankrupt  law? 
I  think  not.  Nor  does  it  seem  to  me 
that  there  is  any  necessary  hardship 
in  denying  the  remedies  of  the  bank- 
rupt law  to  the  creditors  of  this  cor- 
poration. There  is  no  evidence  that 
either  this  petitioning  creditor,  or  any 
other  creditor  has  applied  to  the  comp- 
troller to  take  possession  and  admin- 
ister the  assets.  Additional  force  is 
also  given  to  this  consideration  from 
the  fact  that  in  the  very  latest  amend- 
ment to  the  Currency  Act  it  is  ex- 
pressly provided  that  no  attachment,  in- 
junction, or  execution,  shall  issue 
against  a  bank  until  judgment  is  ob- 
tained."       In    re    Manufacturers'    Nat. 


§  285 


NATIONAL  BANKS. 


2119 


recover  the  proceeds  of  the  draft  so  long  as  he  can  trace  them,  wherevei 
they  may  be  found. ^^  The  rights  of  a  depositor  in  a  national  bank,  as  such, 
in  case  of  the  bank's  insolvency,  are  not  affected  by  the  fact  that  he  is  also 
a  stockholder,  his  duties  and  liabilities  as  stockholder  being  measured  by  the 
provisions  of  the  statute;  and  he  has  the  same  right  to  reclaim  a  deposit 
fraudulently  received  from  him  when  the  bank  was  known  by  its  officers  to 
be  in  a  failing  condition  as  any  other  depositor,  where  he  ,had  no  knowledge 
of  the  bank's  condition,  and  did  not  participate  in  the  frauds  of  its  officers. ^^ 
One  who  deposits  checks  and  drafts  in  a  national  bank  when  it  is  in  a  failing 
condition  can  not  secure  a  preference  for  the  amount  thereof  over  other 
creditors  on  the  money  in  the  bank  at  the  time  of  its  failure,  without  tracing 
the  proceeds  of  such  checks  and  drafts  and  showing  that  such  proceeds  are 
included  in  such  cash.*''  When  a  bank  receives  deposits  of  cash  while  in- 
solvent, and  fails  without  sufficient  money  on  hand  to  pay  back  all  of  its  de- 
posits so  received,  the  law  will  presume  that  the  money  was  paid  out  by  the 
bank  in  the  order  that  it  was  received,  and  that  the  money  on  hand  is  the 
money  of  the  last  depositor,  and  so  on  back  in  the  inverse  order  of  the  de- 
posits as  to  time.^i 


38.  Importers',  etc.,  Bank  v.  Peters, 
51  Hun  640,  4  N.  Y.  S.  599,  31  N.  Y. 
St.  Rep.  98,  affirming  1  N.  Y.  S.  89. 
Judgment  affirmed  in  123  N.  Y.  272,  23 
N.  E.  319. 

39.  Rights  of  a  depositor  who  is  also 
stockholder. — Richardson  v.  Olivier,  44 
C.  C.  A.  468,  105  Fed.  277,  53  L.  R. 
A.    113. 

40.  Necessity  for  tracing  proceeds  of 
paper  into  cash  in  possession  of  bank. 
—Cherry  v.  Territory,  17  Okl. '213,  89 
Pac.  190. 

Generally,  as  to  the  rule  that  the 
proceeds  of  paper  collected  by  a  bank 
after  insolvency  must  be  traced  into 
the  assets  of  the  bank  -in  order  to 
impress  upon  such  assets  a  trust  in 
favor  of  the  owner  of  the  paper,  see 
ante,  "Holding  Bank  as  Trustee,"  § 
166    (1). 

41.  Presumption  where  identical 
funds  not  traced. — Cherry  v.  Territory, 
17  Okl.  213,  89  Pac.  190. 

Where  a  bank  is  insolvent  on  the 
last  two  days  that  it  transacts  busi- 
ness, and  receive  deposits,  and  it  affirm- 
atively appears  from  the  evidence 
that  there  was  found  in  the  bank 
when  it  closed  its  doors  $20,000  in 
cash,  and  $12,857.39  was  deposited  on 
the  last  day  it  transacted  'business, 
in  an  action  for  a  preference  by  one 
who  deposited  on  the  day  before  the 
last  on  which  it  received  deposits, 
his  recovery  of  a  preference  will  be 
3  B   &  B— 23 


limited  to  cash  on  hand  less  the  de- 
posits of  the  last  day;  there  being  no 
attempt  to  trace  the  identical  money 
deposited  into  any  other  assets  of  the 
bank.  Cherry  v.  Territory,  17  Okl. 
213,  89  Pac.  190. 

When  the  moneys  of  the  territory 
are  deposited  by  the  territorial  sec- 
retary in  a  bank  that  was  insolvent, 
and  it  afterwards  fails,  and  the  terri- 
tory is  unable  to  trace  the  identical 
funds  deposited,  it  should  be  con- 
fined to  the  general  rules  of  law  re- 
garding presumptions  of  fact  applied 
to  other  depositors;  and  when,  un- 
der such  rules,  it  is  evident  that  the 
deposits  of  the  last  day  on  which  the 
bank  transacted  business  belong  to 
other  creditors,  a  preference  will  be 
denied  the  territory  as  to  such  de- 
posits, even  though  no  preference  is 
claimed  by  those  entitled  thereto;  and, 
under  such  circumstances,  it  is  imma- 
terial whether  or  not  the  secretary 
had  any  authority  for  making  such 
deposit.  Cherry  v.  Territory,  17  Okl. 
313,  89  Pac.  190. 

Where  a  bank  received  a  deposit 
while  in  a  failing  condition,  and  when 
it  closed  its  doors  had  a  sufficient 
amount  of  cash  to  repay  such  deposits, 
such  payment  will  not  be  made  in 
preference  to  others,  where  the  evi- 
dence shows  that  such  cash  was  de- 
posited by  other  creditors.  Cherry  v. 
Territory,  17  Okl.  231,  89  Pac.  192, 
8  L.  R.  A.,  N.  S.,  1254. 
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§  286.  Transfers  and  Preferences  Affected  by  Insolvency — §  286 
( 1 )  Statutory  Prohibition  of  Preferences. — By  the  52nd  section  of  the 
general  banking  laws  it  is  provided  "that  all  transfers  or  evidences  of  debt 
owing  to  any  national  banking  association  "or  deposits  to  its  credit,  all  assign- 
ments of  mortgages,  sureties  or  real  estate,  or  of  judgments  or  decrees  in 
its  favor,  all  deposits  of  money,  bullion  or  other  valuable  things  for  its  use, 
or  for  the  use  of  its  shareholders  or  creditors ;  and  of  payments  of  money  to 
either,  made  after  the  commission  of  an  act  of  insolvency  or  in  contempla- 
tion thereof,  made  with  a  view  to  prevent  the  application  of  its  assets  in 
the  manner  prescribed  or  with  a  view  to  the  preference  of  one  creditor  to 
another,  except  in  the  payment  of  its  circulating  notes,  shall  be  utterly  null 
and  void."*2 

§  286  (2)  Statute  Construed  and  Applied. — Term  "Act  of  In- 
solvency," Construed. — The  term  "act  of  insolvency,"  used  in  §  52  of  the 
Banking  Act  prohibiting  transfers  made  after  the  commission  of  an  act  of 
insolvency  with  a  view  to  prevent  the  application  of  its  assets  in  the  man- 
ner prescribed  by  the  act,  means  any  act  which  would  be  an  act  of  insol- 
vency on  the  part  of  an  individual  banker,  not  simply  such  an  act  as  au- 
thorizes the  comptroller,  under  such  act,  to  appoint  a  receiver.*^     The  mere 


42.  Provision,  of  §  52  of  The  National 
Banking  Act  (United  States  Rev. 
Stats.  1874,  §  5242,  United  States 
Comp.  Stats.  1901,  p.  3517). — Pacific 
Nat.  Bank  v.  Mixter,  134  U.  S.  721, 
31  L.  Ed.  567,  8  S.  Ct.  718;  National 
Security  Bank  v.  Butler,  129  U.  S.  323, 
33  L.  Ed.  683,  9  S.  Ct.  281;  Scott  v. 
Armstrong,  146  U.  S.  499,  36  L.  Ed. 
1059,  13  S.  Ct.  148;  Yardley  v.  Phil- 
ler,  167  U.  S.  344,  42  L.  '  Ed.  192, 
17  S.  Ct.  835;  Price  v.  Coleman, 
33  Fed.  694;  National  Security  Bank 
V.  Price,  22  Fed.  697,  affirmed  in 
129  U.  S.  233,  33  L.  Ed.  683,  9  S. 
Ct.  381;  Roberts  v.  Hill,  34  Fed.  571, 
overruling  33  Fed.  311;  Armstrong  v. 
Chemical  Nat.  Bank,  41  Fed.  234,  6  L. 
R.  A.  236;  In  re  Armstrong,  41  Fed. 
381;  Spokane  v.  Clark,  61  Fed.  538; 
Hayden  v.  Chemical  Nat.  Bank,  28  C. 
C.  A.  548,  84  Fed.  874,  affirmed  in 
McDonald  v.  Chemical  Nat.  Bank,  174 
U.  S.  610,  43  E.  Ed.  1106,  19  S.  Ct. 
787;  Stapylton  v.  Stockton,  33  C.  C.  A. 
543,  91  Fed.  336;  Case  v.  Citizens'  Bank, 
Fed.  Cas.  No.  2,489,  3  Woods  33;  In  re 
Irons,  Fed.  Cas.  No.  7,067. 

Alabama. — First  Nat.  Bank  v.  John- 
ston,   97   Ala.    655,   11    So.    690. 

Connecticut.  —  Cogswell  v.  Second 
Nat.    Bank,   76   Conn.  253,   56   Atl.   574. 

New  Jersey. — Tuttle  v.  Frelinghuy- 
sen,   38   N.  J.   Eq.   13. 


New  York. — Bank  v.  Fidelity  Nat. 
Bank,  49  Hun  607,  1  N.  Y.  S.  852,  17 
N.  Y.  St.  Rep.  88;  Hayes  v.  Beardsley, 
136  N.  Y.  299,  32  N.  E.  855;  S.  C,  63 
Hun  625,  17  N.  Y.  S.  404,  43  N.  Y. 
St.  Rep.  744;  Elmira  Sav.  Bank  v. 
Davis,  73  Hun  357,  36  N.  Y.  S.  200, 
55  N.  Y.  St.  Rep.  913;  Corn  Exch. 
Bank  v.  Blye,  101  N.  Y.  303,  4  N.  E. 
635. 

The  meaning  of  §  5343,  U.  S.  Rev. 
Stat.,  is  not  different  from  the  meaning 
of  §  52  of  the  Act  of  June  3,  1864, 
c.  106,  13  Stat.  115.  National  Secu- 
rity Bank  v.  Butler,  129  U.  S.  223,  33 
L.   Ed.   683,   9   S.   Ct.  381. 

43.  Meaning  of  term  "act  of  insol- 
vency," as  used  in  §  52  of  the  banking 
act. — Irons  v.  Manufacturers'  Nat. 
Bank,  Fed.  Cas.  No.  7,068,  6  Biss.  301. 

"Insolvency,  as  ordinarily  defined, 
is  that  condition  of  affairs  in  which 
a  merchant  or  business  man  is  unable 
to  meet  his  obligations  as  that  nature 
in  the  usual  course  of  his  business. 
Thompson  v.  Thompson  (Mass.),  4 
Cush.  137;  Vennard  v.  McConnell 
(Mass.),  11  Allen  555;  Waiter  v.  Hall 
(U.  S.),  16  Wall.  584,  21  L.  Ed.  504.  An 
act  of  insolvency  takes  place  when 
this  state  of  affairs  is  demonstrated 
and  the  merchant  has  actually  failed 
to  meet  some  of  his  obligations." 
Roberts  v.  Hill,  34  Fed.  571,  overruling 
23  Fed.  311. 
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fact  that  a  correspondent  of  a  national  bank  refuses  to  pay  a  check  drawn 
on  it  by  such  bank  at  a  time  when  the  account  of  the  latter  is  overdrawn 
does  not  constitute  an  act  of  insolvency  on  the  part  of  the  drawing  bank, 
which  would  render  subsequent  transfers  of  property  or  payments  made 
by  it  void,  as  preferences,  under  the  act.*^ 

A  bank  is  in  contemplation  of  insolvency  within  the  meaning  of 
the  National  Bank  Act  (Rev.  St.,  §  5242),  declaring  void  all  transfers  of 
national  bank  property  except  in  payment  of  its  circulating  notes,  after  an 
act  of  insolvency,  or  "in  contemplation  thereof,"  when  the  fact  becomes 
reasonably  apparent  to  its  officers  that  the  concern  will  presently  be  unable 
to  meet  its  obligations,  and  will  be  obliged  to  suspend  its  ordinary  opera- 
tions.*°  In  accordance  with  the  general  rule  that  a  person  is  presumed  to 
intend  the  necessary  consequences  of  his  own  acts,  after  a  vote  of  the  di- 
rectors of  a  national  bank  to  close  such  bank  and  go  into  liquidation,  any 
transfer  of  the  assets  of  the  bank  to  a  creditor  whereby  that  creditor  secures 
a  preference  will  be  presumed  to  be  made  with  a  fraudulent  intent.*® 

Meaning  of  "Evidences  of  Debt"  or  "Assets"  as  Used  in  Act. — 
Notes  given  in  renewal  of  other  notes  held  by  a  national  bank,  the  original 
notes  not  being  returned  to  the  maker,  are  not  "evidences  of  debt,"  or  "as- 
sets," within  the  meaning  of  the  act.*'' 

Transactions  Coming  within  Prohibition  of  Statute. — Under  the 
provisions  of  the  National  Banking  Act  any  disposition  by  a  national  bank, 
being  insolvent  or  in  contemplation  of  insolvency,  of  its  choses  in  action, 

44.  Hayden  v.  Chemical  Nat.  Bank,  by  this  statute.  Transfers  by  the  bank 
28  C.  C.  A.  548,  84  Fed.  874,  affirmed  of  notes  and  other  evidences  of  debt  in 
in  McDonald  v.  Chemical  Nat.  Bank,  its  possession,  which  are  not  part  of 
174  U.  S.  610,  43  L.  Ed.  1106,  19  S.  its  assets,  but  the  property  of  another, 
Ct.    787.  are   not  within   the   letter   or   influence 

45.  When  bank  in  contemplation  of  of  this  statute,  and  the  validity  of 
insolvency.— Roberts  v.  Hill,  24  Fed.  such  transfers  must  be  determmedinde- 
571,  overruling  23  Fed.  311.  pendently  of  its  provisions.    Corn    Exch. 

.'      „            \.             ^     z       A  ■,     ^  ■  Bank  v.   Blye,   101   N.   Y.   303,  4   N.   E. 

46.  Presumption  as  to  fraudulent  m-       ^„_      rr,,^  „„(.',  ^„^a  „„  ,„  iL;^  „,.*-•. 

..,          .    '^    r            jjij--  635.      Ine  notes  sued  on  in  this  action 

tent  where  transfer  made  after  decision  ^^^^^    evidences    of    debt    owing 

of    directors  to    close  ban^-National  ^^    ^j,^    Sheffield    National    Bank,    nor 

Security    Bank   z;     Price     33    Fed.    697,  ^     ■                           ;  j^j^     ^^ 

a^o'^^'q    r.  ^11  ^-    ^-    ^     '  ^-    ^  meaning    of    this    statute.     They    were 

b8^,  9  fa.  ^t.  ^81.  executed    by    appellee    for    a    specific 

47.  Notes  given  m  renewal  of  other  purpose  only,  viz,  in  renewal  and  ex- 
notes  held  by  national  bank  not  tension  of  two  original  notes  which 
"assets"  or  "evidences  of  debt."— First  ^ere  to  have  been  delivered  up;  and 
Nat.  Bank  v.  Johnston,  97  Ala.  655,  11  when  they  were  sent  by  appellee  to 
So.    690.  the    Sheffield    National    Bank    for    that 

"The  object  of  this  statute,  mani-  purpose  they  could  only  have  become 
festly,  is  to  secure  the  preservation,  assets  of  that  bank,  and  owing  to  it, 
and  distribution  among  all  its  creditors,  by  taking  the  place  of  the  original 
of  the  assets  belonging  to  the  bank,  notes  evidencing  the  debt  the  new 
fairly  and  without  preferences.  By  its  notes  were  intended  to  renew  or  ex- 
terms  it  operates  only  upon  notes,  tend.  Until  thev  were  so  applied,  the 
and  other  evidences  of  debt,  owing  to  position  of  the  Sheffield  bank  in  respect 
any  national  bank,  and  which  are  as-  of  said  notes  was  nothing  more  than 
sets  of  such  bank.  Preferential  trans-  that  of  a  bailee."  First  Nat.  Bank  v. 
fers   of   such   notes,   only,   are   avoided  Johnston,  97  Ala.  655,  11  So.  690. 
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securities  or  other  assets,  made  to  prevent  their  application  to  the  payment 
of  its  circulating  notes,  or  to  prefer  one  creditor  to  another,  is  forbidden.*^ 
The  act  makes  void  all  payments  and  settlements  which  are  made  to  one 
creditor,  to  the  exclusion  of  other  creditors,  after  the  commission  of  an  act 
of  insolvency.*^  It  is  sufficient  to  invalidate  a  transfer  that  it  is  made  in 
contemplation  of  insolvency,  and  either  with  a  view  to  prevent  the  applica- 
tion of  the  assets  of  the  bank  in  the  manner  prescribed,  or  with  a  view  to 
the  preference  of  one  creditor  to  another.^o  A  transfer  is  void  if  the  insol- 
vency is  in  the  contemplation  of  the  bank  making  the  transfer,  although  the 
party  to  whom  it  is  made  does  not  know  or  contemplate  the  insolvency  of 
the  bank.51    Where  property  is  transferred  by  a  bank  to  a  creditor  to  avoid 


48.  Transactions  coming  within  pro- 
hibition of  statute  against  preferences. 

—Scott  V.  Armstrong,  146  U.  S.  499,  36 
L.  Ed.  1059,  13  S.  Ct.  148.. 

49.  Invalidity  of  settlements  and 
payments  to  certain  creditors  to  ex- 
clusion of  others. — Irons  v.  Manufac- 
turers' Nat.  Bank,  Fed.  Cas.  No.  7,068, 
6  Biss.  301. 

50.  National  Security  Bank  v.  But- 
ler, 129  U.  S.  223,  32  L.  Ed.  682,  9 
S.    Ct.    281. 

51.  Transfer  void,  though  transferee 
does  not  know  or  contemplate  bank's 
insolvency. — Case  v.  Citizens'  Bank, 
Fed.  Cas.  No.  2,489,  2  Woods  23; 
Roberts  v.  Hill,  24  Fed.  571;  National 
Security  Bank  v.  Butler,  129  U.  S.  223, 
32  L.  Ed.  682,  9  S.  Ct.  281;  Ball  V. 
German  Bank,  109  C.  C.  A.  498,  187 
Fed.  750. 

It  was  a  custom  between  defendant 
bank  and  a  national  bank  in  the  same 
town  for  each  to  cash  checks  drawn 
on  the  other  during  the  day's  business, 
and  after  banking  hours  to  take  an 
account  of  such  payments,  and  for  the 
bank  against  which  the  balance  was 
found  to  give  a  duebill  for  the  amount, 
which  was  taken  up  on  the  next  day 
by  cash  or  draft,  and  the  checks  were 
then  surrendered  for  debit  against  the 
drawers.  Two  drafts  given  defendant 
in  settlement  of  such  balances  on 
successive  days  having  been  dishon- 
ored, defendant's  president  called  on 
the  cashier  of  the  national  bank  after 
banking  hours  on  Saturday,  and  re- 
quested collateral  to  cover  the  amount, 
which  was  given,  amounting  to  $5,500. 
The  national  bank  was  then  insolvent, 
and  did  not  again  open  its  doors,  and 
that  it  could  not  do  so  was  then  known 
to  the  cashier.  Held  that,  whatever 
other  remedy  it  might  have  had,  de- 
fendant by  demanding  collateral  elected 
to    affirm    the    relation    of   debtor    and 


creditor  between  the  two  banks;  ihat 
the  transfer  of  the  collateral  by  the 
cashier  of  the  national  bank  was  at  least 
in  contemplation  of  an  act  of  insolvency, 
and  with  a  view  of  preferring  defendant 
as  a  creditor,  within  the  meaning  of 
Rev.  St.,  §  5242  (U.  S.  Comp.  St.  1901, 
p.  3517),  and  was  void  under  said  sec- 
tion, regardless  of  whether  or  not  de- 
fendant knew  the  condition  of  the 
other  bank.  Ball  v.  German  Bank,  109 
C.  C.  A.  498,  187  Fed.  750. 

Rev.  St.,  §  5242,  makes  void  all  trans- 
fers of  evidences  of  debt  owing  to 
any  national  bank,  or  of  deposits  to 
its  credit,  and  all  payments  made  after 
the  commission  of  an  act  of  insolvency, 
or  in  contemplation  thereof,  with  a 
view  to  prefer  a  creditor,  except  in 
payment  of  its  circulating  notes.  The 
P.  Bank,  not  being  a  member  of  the 
clearing  house,  deposited  with  the  S. 
Bank  all  checks  received  by  it  to  be 
collected  through  the  clearing  house, 
and  was  credited  as  depositor.  The 
directors  of  the  P.  Bank,  having,  one 
Saturday  after  closing,  determined  to 
go  into  liquidation,  dispatched  a  com- 
mittee to  confer  with  the  comptroller 
of  the  currency  as  to  a  receiver.  The 
appointment  was  made  about  10  a.  m. 
on  Monday.  Monday  morning  the 
cashier  of  the  P.  Bank  sent  checks 
and  drafts  to  the  S.  Bank,  and  with 
them  his  check  for  the  whole  amount 
of  the  bank's  deposits,  and  received 
a  negotiable  certificate  of  deposit  of 
the  S.  Bank,  which  also  held  the  P. 
Banks'  negotiable  certificate.  The 
transaction  occurred  about  9:30  a.  m., 
when  no  officer  of  the  S.  Bank  sus- 
pected that  the  P.  Bank  was  insolvent. 
Held,  that  the  cashier  must  have  pre- 
sumed that  the  S.  Bank  still  held  its 
certificate,  and  that  in  sending  checks 
and  drafts  he  was  making  a  transfer 
to  prefer,  and  the  S.  Bank  could  not 
set  off  the  P.  Bank's  certificate  against 
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paying  him  the  amount  due  him,  and  thus  postpone  the  failure  of  the  bank, 
it  is  none  the  less  fraudulent  and  void.^^  Where  a  clearing  house  association 
is  in  the  possession  of  certain  money  as  the  fiduciary  agent  of  a  bank  without 
a  lien  or  right  upon  such  money,  its  appropriation  of  the  same  after  the  in- 
solvency of  the  bank  to  a  debt  owing  for  loan  certificates  is  a  preference 
within  the  inhibition  of  the  statute  against  preferences. '^ 

Transactions  Held  Not  to  Be  Prohibited  by  the  Statute. — The  pro- 
visions of  the  National  Banking  Act,  contained  in  §§  5234,  5236  and  5242, 
which  require  a  pro  rata  distribution  of  the  assets  of  an  insolvent  national 
bank  and  forbid  preferences,  do  not  invalidate  liens,  equities,  and  rights  aris- 
ing prior  to  and  not  in  contemplation  of  insolvency."*  The  provisions  of 
the  act  are  not  directed  against  all  liens,  securities,  pledges  or  equities, 
whereby  one  creditor  may  obtain  a  greater  payment  than  another,  but  against 
those  given  or  arising  after  or  in  contemplation  of  insolvency.^^  The  act  is 
directed  to  a  preference,  not  to  the  giving  of  security  when  a  debt  is  cre- 
ated ;S^  and  if  the  transaction  be  free  from  fraud  in  fact,  and  is  intended 
merely  to  protect  adequately  a  loan  made  at  the  time,  the  creditor  can  re- 
tain property  transferred  to  secure  such  a  loan  until  the  debt  is  paid,  though 
the  debtor  is  insolvent,  and  the  creditor  has  reason  at  the  time  to  believe 


its  own.  National  Security  Bank  v. 
Butler,  129  U.  S.  223,  32  L.  Ed.  682,  9  S. 
Ct.  281. 

52.  Transfer  of  property  to  creditor 
to  postpone  failure  of  bank. — Roberts 
V.  Hill,  24  Fed.  571,  overruling  23  Fed. 
311. 

53.  Appropriation  by  clesiring  house 
association  of  money  to  debt  due  from 
insolvent  bank. — By  special  agreement 
of  a  national  bank,  holding  a  large 
amount  of  clearing-house  certificates, 
instead  of  the  usual  deposit  of  se- 
curities as  collateral  for  payment  of 
its  daily  balance  at  the  clearinghouse, 
each  day  left  with  the  clearing-house 
manager  all  checks  drawn  on  it,  and 
other  evidences  of  its  indebted- 
ness received  from  other  banks,  to  be 
held  until  the  balance  due  from  it 
for  the  day  was  paid.  On  a  certain 
day  its  claims  against  other  banks 
amounted  to  $70,005.36,  while  the 
claims  against  it  amounted  to  $117,- 
035.21.  While  the  vouchers  repre- 
senting these  claims  against  it  were 
held  by  the  manager  of  the  clearing 
house  to  secure  the  balance  it  owed, 
it  was  closed  by  the  comptroller  of 
the  currency.  Thereupon  the  clearing 
house  collected  the  amount  of  the 
checks,  etc.,  constituting  a  part  of  the 
$117,035.21,  from  the  banks  from 
which  they  were  received;  and  the 
balance   of   that   amount,   consisting   of 


the  duebills  given  by  the  bank  for  its 
balance  of  the  preceding  day,  which, 
by  agreement,  were  to  be  paid  by  way 
of  set-off  in  the  clearing,  the  manager 
collected  by  reducing  to  that  extent 
the  credit  of  $70,005.36  given  to  the 
bank  on  account  of  the  amount  owing 
to  it  from  other  banks,  and  what  re- 
mained of  that  credit  was  applied  on 
the  loan-certificate  account  of  the  bank 
to  the  association.  Held,  that  the  re- 
ceiver of  the  bank  was  not  entitled  to 
the  entire  $70,005.36  irrespective  of 
the  outstanding  duebills  which  it  had 
agreed  should  be  set  off  in  the  clear- 
ing, but  the  clearing  house  had  no 
right  to  apply  to  the  certificate  loan 
account  the  balance  after  deducting 
those  duebills,  and  such  appropriation 
of  that  balance  was  a  preference, 
within  the  inhibition  of  Rev.  St.  §  5242. 
Yardlev  v.  Philler,  167  U.  S.  344,  42  L. 
Ed.    192,    17  _S.    Ct.    835. 

54.  Prohibition  of  statute  inappli- 
cable to  liens,  equities  or  rights 
arising  prior  to  insolvency  and  not  in 
contemplation  thereof. — Scott  v.  Arm- 
strong, 146  U.  S.  499,  36  L.  Ed.  1059,  13 
S.    Ct.    148. 

55.  Scott  V.  Armstrong,  146  U.  S. 
499,    36   L.    Ed.   1059,    13    S.    Ct.    148. 

56.  Armstrong  v.  Chemical  Nat. 
Bank,  41  Fed.  234,  6  L.  R.  A.  226; 
Stapylton  v.  Stockton,  33  C.  C.  A.  542, 
91   Fed.   326. 
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that  to  be  the  fact.^''^  The  transfer  by  a  bank  of  property  to  indemnify  sure- 
ties on  a  bond  given  for  the  dissolution  of  an  attachment  against  the  bank, 
by  certain  creditors,  can  not  be  held  to  have  been  made  v/ith  a  view  to  giving 
a  preference,  or  of  preventing  a  distribution  of  assets  as  provided  by  law.^^ 
Payments  made  by  a  national  bank  before  commission  of  any  act  of  bank- 
ruptcy, and  not  in  contemplation  thereof,  but  in  the  ordinary  course  of  busi- 
ness, are  not  invalidated  by  Rev.  St.,  §  5242,  though  the  bank  is  in  fact 
insolvent  at  the  time.^*  So  long  as  a  national  bank  is  a  going  concern,  carry- 
ing on  its  business  as  usual,  and  has  committed  no  act  of  insolvency,  and  it 
does  not  appear  that  a  present  suspension  of  business  is  contemplated  by  its 
officers,  though  it  is  actually  insolvent,  to  their  knowledge,  payments  or  re- 
mittances made  or  caused  to  be  made  to  a  correspondent  bank  in  the  due 
course  of  its  daily  business  can  not  be  said  to  have  been  made  in  contempla- 
tion of  insolvency,  or  with  a  view  to  prefer  the  correspondent  as  a  creditor, 
within  the  meaning  of  Rev.  St.,  §  5242,  making  such  payments  void.^"    Pay- 


57.  Validity  of  securities  given  to 
protect  loan. — Armstrong  v.  Chemical 
Nat.  Bank,  41  Fed.  334,  6  L.  R.  A.  226. 

Rev.  St.,  §  5242,  making  void  any 
transfer  of  property  or  payment  of 
money  by  a  national  bank  when  in- 
solvent or  in  contemplation  of  insoU 
vency  with  a  view  to  prefer  a 
creditor  or  to  prevent  the  application 
of  its  assets  in  the  manner  prescribed 
by  the  statute,  has  reference  to  the 
payment  of  securing  of  existing 
debts,  and  does  not  render  invalid 
transfers  by  way  of  security  for  a  loan 
then  obtained,  and  of  which  all  credit- 
ors presumptively  receive  the  benefit, 
although,  as  a  part  of  the  same  trans- 
action, it  is  agreed  that  the  security 
given  shall  also  stand  as  security  for 
an  antecedent  indebtedness  to  the  per- 
son making  the  loan.  While  such 
agreement  is  invalid,  if  the  creditor 
acts  in  good  faith,  and  in  the  belief 
that  the  bank  is  solvent,  it  does  not 
deprive  him  of  the  right  to  the  se- 
curity, to  the  extent  of  his  present  ad- 
vances. Stapylton  v.  Stockton,  33  C. 
C.  A.  542,  91  Fed.  326. 

A  national  bank  obtained  a  loan  at 
a  time  when  it  was  in  fact  insolvent, 
although  it  was  not  known  to  be  so  by 
the  lender.  As  security  the  president 
executed  a  deed  of  the  bank  building 
and  lot.  Held,  that  the  fact  that  such 
deed  was  not  recorded  until  the  day 
the  bank  closed  its  doors  did  not  en- 
title the  general  creditors  of  the  bank 
to  have  it  set  aside,  where  there  was 
no  agreement  to  withhold  it  from  rec- 
ord, and  under  the  laws  of  the  state 
it  was  good  as  a  mortgage,  as  be- 
tween the  parties,  though  not  recorded. 


Stapylton  v.  Stockton,  33  C.  C.  A.  542, 
91   Fed.  326. 

58.  Transfer  of  property  to  indem- 
nify sureties  on  attachment  bond. — The 
Pacific  National  Bank  of  Boston  sus- 
pended November  18,  1881,  but,  after 
examination,  resumed  March  18,  1882, 
with  the  consent  of  the  comptroller  of 
the  currency,  and  continued  to  trans- 
act business  until  May  22,  1882,  when 
it  again  failed.  Between  March  24, 
1882,  and  April  28,  1882,  certain  credit- 
ors, whose  claims  had  been  disputed 
and  placed  in  a  suspense  account,  at- 
tached the  property  of  the  bank, 
whereupon  the  bank  gave  bond  with 
the  president  and  a  director  as  sureties, 
and  the  attachments  were  dissolved. 
The  bank  transferred  to  the  sureties, 
March  22,  1882,  a  certificate  of  deposit 
for  $100,000  on  another  bank,  which, 
on  April  13,  1882,  was  exchanged  for 
other  property.  Held,  that  such  trans- 
fer was  not  made  after  the  commis- 
sion of  an  act  of  insolvency  by  the 
bank,  or  in  contemplation  thereof,  and 
with  a  view  to  a  preference  or  to  pre- 
vent the  application  of  the  assets  as 
prescribed  by  the  banking  act.  Price 
V.   Coleman,  22  Fed.   694. 

59.  Payments  made  in  ordinary  course 
of  business,  and  not  in  contemplation 
of  insolvency. — Hayden  v.  Chemical 
Nat.  Bank,  28  C.  C.  A.  548,  84  Fed. 
874,  affirmed  in  McDonald  v.  Chemical 
Nat.  Bank,  174  U.  S.  610,  43  L.  Ed. 
n06,  19  S.  Ct.  787. 

60.  Validity  of  remittance  to  cor- 
respondent bank  in  course  of  daily 
business. — McDonald  v.  Chemical  Nat. 
Bank,  174  U.  S.  610,  43  L.  Ed.  1106, 
19    S.    Ct.     787,     affirming     decree    in 
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ments  of  a  certificate  of  deposit  by  an  insolvent  national  bank  more  than  six 
weeks  before  its  suspension,  and  at  a  time  when  it  was  in  apparent  good 
standing,  and  its  insolvency  known  only  by  its  cashier,  who  fraudulently 
concealed  it,  and  when  there  was  no  evidence  to  show  an  intent  on  the  part 
of  the  cashier  to  give  preference  to  the  depositor,  is  not  void.^^  The  fact 
that  the  depositor  is  a  director  does  not  render  him  liable  for  the  payment, 
where  he  acted  in  good  faith,  and  was  ignorant  of  any  wrongdoing  or  of 
the  bank's  insolvency.^  ^  Where  a  party  has  been  fraudulently  allowed  to 
deposit  a  check  in  an  insolvent  national  bank,  and  after  the  appointment  of 
a  receiver  seeks  to  rescind  and  recover  back  such  deposit,  he  does  not  claim 
under  any  transfer  or  assignment  from  the  bank,  but  under  his  original 
title;  and  hence  his  claim  is  not  within  U.  S.  Revised  Statutes,  §  5242,  for- 
bidding preferential  claims  or  assignments  and  enforcing  equality  of  distri- 
bution among  creditors."^  Section  5242  of  the  Banking  Act  does  not 
prohibit  a  bank  which  has  in  good  faith  accepted  the  draft  of  a  national 
bank  the  day  before  the  latter's  insolvency,  and  afterwards  paid  the  same, 
from  applying  the  proceeds  of  collections  made  by  it  on  paper  in  its  hands 
belonging  to  the  insolvent  bank  to  the  payment  of  the  draft."^ 


Hayden  v.  Chemical  Nat.  Bank,  38  C. 
C.  A.  548,  84  Fed.  874. 

When  a  national  bank  indebted  to 
another  bank  makes  remittances  to  it 
by  mail  in  the  ordinary  course  of  busi- 
ness, title  thereto  passes  when  the  let- 
ter is  placed  in  the  mails;  so  that, 
if  made  in  good  faith,  not  after  an 
act  of  insolvency,  or  in  contempla- 
tion thereof,  and  innocently  received 
by  the  creditor,  the  latter  may  apply 
them  to  cancel  the  indebtedness, 
though  the  remitting  bank  in  fact  fails 
before  they  are  received.  80  Fed.  587. 
affirmed  in  Hayden  v.  Chemical  Nat. 
Bank,  28  C.  C.  A.  548,  84  Fed.  874,  af- 
firmed in  McDonald  v.  Chemical  Nat. 
Bank,  174  U.  S.  610,  43  L.  Ed.  1106,  19 
S.  Ct.  787. 

Remittances  made  by  a  national  bank 
to  its  correspondents,  in  the  ordinary 
course  of  business,  before  the  commis- 
sion of  any  act  of  insolvency,  are  not 
void  under  Rev.  St.,  §  5243,  though 
the  bank  is  in  fact  insolvent  at  the 
time,  and  is  closed  by  the  bank  exam- 
iner before  the  remittances  are  ac- 
tually received  by  the  correspondent 
banks.  Hayden  v.  Chemical  Nat.  Bank, 
80  Fed.  587;  S.  C,  38  C.  C.  A.  548, 
84  Fed.  874,  affirmed  in  McDonald  v. 
Chemical  Nat.  Bank,  174  U.  S.  610,  43 
L.   Fd.   1106,   19   S.   Ct.   787. 

Where  a  national  bank  has,  during 
a  series  of  years,  kept  an  account  w'th 
another  bank,  against  which  it  has 
drawn  in  the  daily  course  of  its  busi- 
ness, and  has  also  constantly  made  re- 


mittances to  its  correspondents,  through 
the  mails,  in  the  form  of  checks  of 
third  parties,  for  collection  and  credit 
to  its  said  account,  there  is  an  implied 
general  agreement  and  understanding 
that  such  remittances  are  in  the  nature 
of  payments  on  account,  and  their  de- 
posit in  the  mail  is  a  delivery  to  the 
correspondent,  whose  property  therein 
is  not  destroyed  or  impaired  by  the 
suspending  of  the  sending  bank  or  the 
appointment  of  a  receiver  therefor  be- 
fore their  actual  receipt;  nor  is  it  af- 
fected by  the  fact  that  in  case  the 
paper  remitted  should  be  destroyed 
in  transmission,  or  prove  uncollectible, 
the  loss  would  fall  upon  the  remitting 
bank.  Hayden  v.  Chemical  Nat.  Bank, 
28  C.  C.  A.  548,  84  Fed.  874,  affirmed. 
McDonald  v.  Chemical  Nat.  Bank,  174 
U.   ,S.  610,  43  L.   Ed.  1106,  19   S.   Ct.  787. 

61.  Payment  of  certificate  of  deposit 
six  weeks  prior  to  suspension  of  bank. 
— Hayes  v.  Beardsley,  136  N.  Y.  299, 
33  N.  E.  855;  S,  C,  63  Hun  635,  17  N. 
Y.   S.  404,,  43   N,   Y.   St.   Rep.  744. 

62.  Immaterial  that  depositor  was  a 
director  in  bank. — Hayes  v.  Beardsley, 
136  N.  Y.  299,  33  N,   E.  855. 

63.  Recovery  of  deposit  fraudulently 
received  not  prohibited  as  a  preference. 
—Armstrong  v.  Warner,  49  O.  St,  376, 
31  N.  E.  877,  17  L.  R.  A.  466,  affirming 
31   Wkly.   L.   Bull.   134,  10   O.   Dec.   426, 

64.  Application  of  proceeds  of  paper 
belonging  to  insolvent  bank  to  payment 
of  its  draft. — In  re  Armstrong,  41  Fed. 
381. 
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§  286  (3)  Right  of  Debtor  to  Set  Off  Claim  against  Bank.— Ac- 
cording to  numerous  decisions  it  would  seem  that  where  a  national  bank 
becomes  insolvent  and  its  assets  pass  into  the  hands  of  a  receiver,  a  debtor 
of  the  bank  can  set  off  against  his  indebtedness  the  amount  of  a  claim  he 
holds  against  the  bank,  supposing  the  debt  due  from  the  bank  to  have  been 
payable  at  the  time  of  its  suspension,^^  and  the  allowance  of  any  valid  set-off, 
legal  or  equitable,  which  a  debtor  of  the  bank  has  against  any  obligation 
owing  by  him  to  it  at  the  time  of  its  insolvency,  is  not  the  creation  of  a  pref- 
erence prohibited  by  §  5242  of  the  United  States  Revised  Statutes.'^^  Thus, 
in  an  action  at  law  by  the  receiver  of  a  national  bank  on  a  note,  the  maker 
may  plead  as  set-off  any  debt  of  the  bank  to  Wm  existing  at  the  time  of  its 
failure,  as  the  receiver  takes  the  choses  in  action  belonging  to  the  bank  sub- 
ject to  all  claims  and  defenses  which  might  have  been  interposed  as  against 
the  bank  before  the  lien  of  the  United  States  and  general  creditors  attached.*'^ 


65.  Set-off  by  debtor  of  claim 
against  bank. — Scott  v.  Armstrong, 
146  U.  S.  499,  36  L.  Ed.  1059,  13  S. 
Ct.  148.  See  also,  Auten  v.  United 
States  Nat.  Bank,  174  U.  S.  125,  43  L. 
Ed.  930,  19  S.  Ct.  628;  Blount  v.  Wind- 
ley,  95  U.  S.  173,  24  L.  Ed.  424;  Snyders' 
Sons  Co.  V.  Armstrong,  37  Fed.  18; 
Yardley  v.  Clothier,  49  Fed.  337;  Arm- 
strong V.  Warner,  49  O.  St.  376,  31  N. 
E.    877,    17    L.    R.    A.    466. 

A  set-oflE  may  be  pleaded  in  an 
action  brought  by  a  receiver  of  an 
insolvent  national  bank.  Hade  v.  Mc- 
Vay,   etc.,   Co.,   31   O.   St.   231. 

Rev.  St.  U.  S.,  §  5242,  which  requires 
a  pro  rata  distribution  of  the  assets 
of  an  insolvent  national  bank,  and  for- 
bids preferences,  does  not  prevent  a 
debtor  of  the  bank  from  setting  off 
against  the  indebtedness  the  amount 
of  a  claim  he  holds  against  the  bank; 
and  it  is  immaterial  whether  or  not 
the  debt  due  to  the  bank  had  matured 
at  the  time  of  its  insolvency.  Mercer 
V.  Dyer,  15  Mont.  317,  39  Pac.  314,  fol- 
lowing Farmers',  etc.,  State  Bank  v. 
Armstrong,  146  U.  S.  499,  36  L.  Ed. 
1059,  13   S.   Ct.  148. 

Equitable  set-off  not  maintainable  in 
court  of  law. — A  circuit  court  of  the 
United  States  sitting  in  Ohio  as  a 
court  of  law  has  not  jurisdiction  to  en- 
tertain a  defense  of  set-off  as  against 
an  action  brought  by  a  receiver  ap- 
pointed by  the  comptroller  of  the  cur- 
rency to  wind  up  the  affairs  of  a  na- 
tional bank  doing  business  in  Ohio,  be- 
cause of  its  insolvency,  upon  a  note 
held  by  said  bank,  which  note  matured 
and  became  payable  after  the  appoint- 
ment of  such  receiver.  Scott  v. 
Armstrong,  146  U.  S.  499,  36  E.  Ed. 
1059,   13   S.   Ct.   148. 


66.  Allowance  of  set-off  not  within 
prohibition  of  United  States  Rev. 
Stats.,  §  5242  as  to  preferences. — Arm- 
strong V.  Warner,  49  O.  St.  376,  31 
N.    W.    877,    17    L.    R.    A.    466. 

"Where  a  set-off  is  otherwise  valid, 
it  is  not  perceived  how  its  allowance 
can  be  considered  a  preference,  and 
it  is  clear  that  it  is  only  the  balance, 
if  any,  after  the  set-off  is  deducted 
which  can  justly  be  held  to  form  part 
of  the  assets  of  the  insolvent."  Scott 
V.  Armstrong,  146  U.  S.  499,  36  L.  Ed. 
1059,   13   S.   Ct.  148. 

In  Snyders'  Sons  Co.  v.  Armstrong, 
37  Fed.  18,  Hammond,  J.,  in  referring  to 
United  States  Rev.  Stats.,  §  5242,  says: 
"I  should  not  hold  our  act  of  congress 
to  have  abrogated  so  important  a 
principle  of  the  administration  of  in- 
solvent estates  as  the  right  of  set-off, 
except  upon  the  most  explicit  decla- 
ration to  that  effect,  or  the  most  im- 
perative implication  arising  out  of  the 
necessities  of  construction.  *  *  *  The 
receiver  is,  in  my  judgment,  under  the 
act  of  congress,  only  an  insolvency 
assignee  representing  in  his  relation 
to  the  depositors,  on  the  subject  of 
set-off,  the  bank  itself  *  *  *  And  it 
seems  to  me  plain  that  that  section 
is  no  more  in  the  way  of  allowing  a 
set-off  where  the  note  passed  into  the 
hands  of  the  receiver  before  maturity 
than  where  it  passed  to  him  after  it 
became  due." 

67.  Adams  v.  Spokane  Drug  Co.,  57 
Fed.  888,  23  L.  R.  A.  334,  followmg 
Yardley  v.   Clothier,  49   Fed.   337. 

Rev.  Stats.,  §  5242.  makes  payments 
of  money  by  an  insolvent  national 
bank  to  shareholders  or  creditors, 
with  a  view  to  preference,  or  to 
evading    the    disposition    of    assets    as 
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The  indorser  of  a  note,  which  is  discounted  by  a  national  bank,  and  which 
matures  after  the  bank  becomes  insolvent  and  a  receiver  is  appointed,  is  en- 
titled to  set-off  against  the  note  the  amount  of  his  deposits  in  the  bank  at 
the  time  of  its  failure.**  The  rule  is  otherwise,  however,  where  the  claim 
sought  to  be  offset  is  acquired  after  the  act  of  insolvency,  for  the  rights  of 
the  parties  become  fixed  as  of  that  time,  and  to  sustain  such  a  transfer 
would  defeat  the  object  of  the  provisions  of  the  statute  against  preferences.^^ 


required  by  statute,  null  and  void. 
Sections  5234  and  5236  require  the  re- 
ceiver, after  collecting  the  debts,  etc., 
to  turn  over  all  the  money  to  the 
United  States  treasurer  for  a  ratable 
distribution  among  creditors.  Held, 
that  funds  received  on  the  discounting 
of  a  note,  and  deposited  with  the  dis- 
counting bank,  subject  to  the  check  of 
the  depositor,  and  which  had  been 
drawn  on  by  him,  but  were  intended 
by  him  to  meet  the  note  when  due,  can 
be  pleaded  as  a  set-off  in  an  action  on 
the  note  brought  by  the  receiver  of  the 
discounting  bank.  Scott  ->.  Armstrong, 
146  U.  S.  499.  36  L.  Ed.  1059,  13  S. 
Ct.  148,  reversing  30  Fed.  63. 

A  promissorj'  note  was  executed  to 
a  national  bank  in  consideration  of  the 
amount  being  placed  to  the  credit  o* 
the  maker  on  the  books  of  the  bank. 
The  miakor  thought,  and  had  good  rea- 
son for  thinking,  that  the  bank  was 
solvent,  but  the  managing  officer  of  the 
bank  knew  it  to  be  insolvent.  Before 
the  note  matured,  the  charter  was  for- 
feited for  insolvency,  and  a  receiver 
appointed.  Held,  that  the  undrawn 
balance  should  be  allowed  as  an  equi- 
table set-off  to  the  note,  and  such  al- 
lowance is  not  a  "preference''  forbid- 
den bv  the  national  banking  law.  Rev. 
St.,  §§  5334,  5236,  5242.  Scott  v.  Arm- 
strong. 146  U.  S.  499,  36  L.  Ed.  1059, 
13   S.   Ct.   148. 

Since  the  receiver  of  a  national  bank 
takes  the  assets  of  the  bank  subject 
to  subsisting  rights  between  the  bank 
and  its  customers,  a  depositor  who  is 
indebted  to  the  bank  on  a  note  may 
set  off  the  amount  of  his  deposit  against 
the  amount  due  upon  the  note  as  if  the 
hank  were  solvent.  Clots  v.  Bently 
(N.  Y.V  5  Alb.  L.  J.  286. 

68.  Right  of  debtor  to  set  off  amount 
of  his  deposit  at  time  of  bank's  fail- 
ure.—Yardley  V.  Clothier.  2  C.  C.  A. 
349,  51  Fed.  506,  17  L.  R.  A.  462,  affirm- 
ing 49  Fed.  337,  disapproving  Arm- 
strong V.  Scott,  36  Fed.  63,  and  Steph- 
ens V.    Schuchmann.   32   Mo.   App.   333. 

In  an  action  against  the  indorser  of 
a  promissory  note  which  matured  in 
the  hands  of  plaintiff,  as  receiver  of  an 


insolvent  national  bank,  defendant's 
deposit  in  the  bank  can  not  be  made 
the  subject  of  a  set-off,  as  the  claim 
therefor  existed  before  the  receiver's 
right  accrued,  and  its  allowance  would 
be  contrary  to  the  spirit  of  Rev.  St.  U. 
S.,  §  5242,  making  payments  of  money 
by  an  insolvent  national  bank  to  share- 
holders or  creditors,  with  a  view  to 
preference,  or  to  evading  the  disposi- 
tion of  assets  as  required  by  statute, 
null  and  void,  and  §  5234,  requiring  the 
receiver,  after  collecting  debts,  etc.,  to 
turn  over  all  money  to  the  United 
States  treasurer  for  a  ratable  distribu- 
tion among  creditors.  Stephens  v. 
Schuchmann,  32  Mo.  App.  333. 

69.  Set  off  of  claim  acquired  after 
insolvency  forbidden.' — Scott  v.  Arm- 
strong, 146  U.  S.  499,  36  L.  Ed.  1059,  13 
S.  Ct.  148;  Beckham  v.  Shackelford,  8 
Tex.   Civ.   App.   660,   29   S.  W.   SiOO. 

Under  Rev.  St.  U.  S.,  §  5236,  provid- 
ing that  the  comptroller  of  the  cur- 
rency, after  providing  for  the  redemp- 
tion of  the  notes  of  an  insolvent 
national  bank,  shall  make  a  ratable  div- 
idend of  the  money  paid  him  by  its 
receiver  among  those  who  proved 
claims  against  it,  and  §  5242f,  providing 
that  transfers  of  notes  owing  a  national 
bank,  made  after  it  has  committed  an 
act  of  insolvency,  to  prevent  such  ap- 
plication of  its  assets,  shall  be  void, 
the  maker  of  a  note  held  by  an  insol- 
vent national  bank  can  not,  in  defense 
to  an  action  thereon  by  its  receiver, 
offset  a  claim  against  the  bank  which 
was  assigned  to  him  after  the  bank 
suspended,  and  before  the  receiver  was 
appointed.  Davis  v.  Knipp,  92  Hun 
397,  36  N.  Y.  S.  705. 

An  act  of  a  receiver  of  a  national 
bank,  in  allowing  a  certificate  of  de- 
posit issued  by  such  bank  as  an  offset 
to  a  note  due  the  bank,  signed  by  the 
holder  of  the  certificate  and  another, 
is  void,  in  the  absence  of  an  order  of 
court  authorizing  it,  where  such  cer- 
tificate was  transferred  to  such  holder 
after  the  bank  became  insolvent.  Beck- 
ham V.  Shackelford,  8  Tex.  Civ.  App. 
660.  29  S.  W.  200. 

Where    an    insolvent    national    bank 
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Such  transaction  must  necessarily  be  held  to  have  been  entered  into  with  the 
intention  to  produce  its  natural  result,  the  preventing  of  the  application  of 
the  insolvent's  assets  in  the  manner  prescribed^'' 

§  287.  Assets  and  Receivers  on  Insolvency — §  287  (i)  In  Gen- 
eral.— Liability  of  Assets  for  Debts  of  Bank. — By  express  provision 
of  the  United  States  Revised  Statutes  the  assets  of  a  national  bank  at  the 
time  of  its  suspension  are  made  liable  for  the  debts  of  the  bank.'i  What 
is  not  identifiable  as  belonging  specifically  to  anybody  else,^^  comes  to  the 
hands  of  the  receiver  as  assets  of  the  bank,  and,  under  the  National  Banking 
Act,  must  be  ratably  apportioned  amongst  all  its  creditors.'^  ^     The  assets  of 


is  placed  in  tlie  hands  of  a  receiver,  all 
unsecured  creditors  are  placed  upon 
the  same  footing  by  the  provisions  of 
the  national  banking  law.  Therefore 
an  unsecured  depositor,  having  at  the 
time  of  the  receiver's  appointment  no 
right  of  set-off  against  a  debt  n'hich 
he  owes  the  bank,  but  which  has  not 
matured,  does  not,  on  the  maturity  of 
the  debt,  become  entitled  to  use  his 
deposit  as  a  set-off.  Armstrong  v. 
Helm,   13   Ky.   L.   Rep.   460. 

T.  gave  to  the  V.  National  Rank  his 
bond  for  $6.5,000,  with  warrant  of  at- 
.torney  to  confess  judgment,  and  at  the 
same  time  deposited  $31,000  United 
States  bonds  as  collateral.  R.  had  to 
his  credit  in  the  bank  $43,000.  The 
bank,  being  insolvent,  stopped  payment. 
On  the  next  day  R.  assigned  his  de- 
posit to  T.,  and  on  the  same  day  the 
bank  entered  judgment  against  T.  on 
his  bond.  Held,  that  T.  could  not  set 
off  the  deposit  against  his  indebtedness 
to  the  bank,  as  to  allow  him  to  do  so 
would  secure  him  a  preference  over 
other  creditors  of  the  bank,  after  the 
acts  of  insolvency,,  and  would  conflict 
with_§§  50,  52,  Act  Cong.  June  3,  1864, 
relating  to  national  banks.  Venango 
Nat.  Bank  v.  Taylor,  56  Pa.  14. 
■  70.  Scott  V.  Armstrong,  146  U.  S. 
499,   36  L-   Ed.   1059,   13    S.    Ct.  148. 

71.  Liability  of  assets  at  time  of  sus- 
pension for  debts  of  bank. — United 
States  Rev.  Stats.,  §  5228.  Louisiana 
Tee  Co.  V.  State  Nat.  Bank  (La.),  1  JTc- 
Gloin  181. 

72.  Emigh  v.  Earling,  134  Wis.  565, 
115  N.  W.  128. 

Plaintiff  furnished  securities  to  the 
cashier  of  a  national  bank,  the  insol- 
vency of  which  was  concealed  from 
her,  to  be  pledged  as  security  for  a 
note  of  the  cashier,  the  proceeds  of 
which  were  placed  to  the  credit  of  stich 
bank  with  its  reserve  bank.  A  portion 
of  such  proceeds  was  applied  to  the 
payment    of   an    overdraft   due   the    re- 


serve bank,  and  the  remainder  stood 
to  the  credit  of  the  insolvent  bank  a: 
the  time  a  receiver  was  appointed 
therefor,  and  came  into  his  hands. 
Held,  that  plaintiff,  having  paid  the 
note  to  release  her  securities,  was  en- 
titled to  recover  from  the  receiver  the 
portion  of  the  proceeds  which  came 
into  his  hands,  and,  as  to  the  remain- 
der, was  entitled  to  be  subrogated  to 
the  right  to  dividends  of  tlie  resfrve 
bank,  whose  indebtedness  it  paid.  Hal- 
iett  V.  Fish,  133  Fed.  201. 

73.  Rev.  Stats.  U.  S.,  §§  5236,  5243 
(U.  S.  Comp.  St.  1901,  pp.  3508,  3517); 
Emigh  V.  Earling,  134  Wis.  565,  115  N. 
W.  128;  Davis  v.  Elmira  Sav.  Bank,  161 
U.  S.  275,  40  L.  Ed.  700,  16  S.  Ct.  502. 

The  closing  of  a  national  bank  by 
order  of  the  examiner,  the  appointment 
of  a  receiver,  and  its  dissolution  by 
decree  of  an  equity  court,  necessarily 
transfer  the  assets  of  the  bank  to  the 
receiver.  Scott  v.  Armstrong,  146  U. 
S.  499,  36  L.  Ed.  1059,  13  S.  Ct.  148. 

The  comptroller  having  notified  a 
national  bank  that  its  capital  was  im- 
paired, it  was  agreed  that  it  might  con- 
tinue business  op  the  directors  putting 
in  $100,000  in  cash,  and  retiring  that 
amount  of  objectionable  securities. 
That  sum  was  contributed:  the  account 
being  opened  with  trustees  appointed 
by  the  diriiCtors  to  manage  the  fund, 
with  full  power,  as  far  as  the  bank  was 
concerned,  and  to  account  therefor  to 
the  contributors  in  such  manner  as  to 
protect  the  equities  of  each  individual 
and  the  bank.  It  was  understood  be- 
tween the  trustees  and  the  examiner 
that  the  securities  to  be  retired  were 
to  be  designated  by  the  comptroller  or 
examiner,  but  there  was  no  such  un- 
derstanding with  the  comptroller.  The 
full  amount  of  objectionable  securities 
had  not  been  selected  and  given  to  the 
trustees  when  the  bank  was  closed,  the 
receiver  taking  and  proceeding  to  col- 
lect the  whole  assets.     Held,  that  the 
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a  national  bank  in  the  hands  of  a  receiver  constitute  a  trust  fund,  in  behalf 
of  all  creditors  having  claims  thereon  valid  and  in  full  life  when  the  receiver 
was  appointed,  which  the  statute  of  limitations  does  not  touch  or  affectJ* 

Disposition  of  Property  Not  Belonging  to  Bank. — The  prohibition  of 
Rev.  St.  U.  S.,  §  5242,  against  the  issue  of  attachments,  injunctions,  and 
executions  from  state  courts  against  the  property  of  national  banks,  does 
not  prohibit  a  requisition  to  the  receiver  to  deliver  up  property  belonging,  not 
to  the  bank,  but  to  the  party  in  whose  favor  the  requisition  issues.''^  Rev. 
St.  U.  S.,  §  5228,  making  the  assets  of  a  national  bank  at  the  time  of  its 
suspension  liable  for  the  debts  of  the  bank,  does  not  apply  to  a  certified 
check  on  a  second  bank  deposited  with  it  for  collection  only.'^^  Where,  at 
the  time  a  national  bank  was  placed  in  the  hands  of  a  receiver,  another  cor- 
poration had  on  deposit  therein  a  certain  sum  of  money,  and  was  also  liable 
to  the  bank  on  distinct  contracts,  such  other  corporation  had  the  right  to 
direct  the  application  of  the  money  so  on  deposit.'^^ 

Trust  Funds  in  Bank's  Custody. — There  is  no  provision  of  the  banking 
act  which  assumes  to  appropriate  trust  funds  in  the  possession  of  insolvent 
banks,  or  other  property  in  their  possession  to  which  they  have  no  title,  and 
it  is  clear  that  the  state  courts  have  jurisdiction  to  determine  whether  cer- 
tain money  was  or  was  not  a  trust  fund  belonging  to  plaintiff.^^  The  rule 
that  officers  of  an  insolvent  national  bank  can  not  make  preferential  pay- 
ments does  not  militate  against  the  position  that  a  trust  fund  received  in  such 
a  manner  that  the  ordinary  relation  of  debtor  and  creditor  if  not  established, 
should  properly  be  returned  intact,  either  by  the  insolvent  bank  or  by  the 

receiver   was    not    required    to   account  ceiver  to  recover  the  deposit,  althouffh 

for   the    balance    of   the    $100,000    as    a  by  the   law   of   the   state   in  which   the 

special  trust  fund,  but  merely  as  a  debt.  second  bank  is  located  a  draft  or  check 

"Booth  V.  Welles,  42  Fed.  11.  is  held  to  be  an  assignment  pro  tanto 

In    a    suit    in    chancery,    under    the  of  the  fund  on  which  it  is  drawn;  since 

United  States  statute  of  June  30,  1876,  by  the  federal  law  it  is  not  such  an  as- 

by  a  creditor  of  a  national  bank  on  be-  signment    as    entitles    the    holder    to    a 

half  of  himself  and  all  other  creditors,  preference     over     the,    other     creditors 

against  the  stockholders  of  such  bank,  when    the    drawer    has    become    insol- 

to  enforce  their  individual  liability  for  vent  before  payment.     First  Nat.  Bank 

the    payment     of    claims     against     the  ■^'-  Selden    56  _C.  C.  A.  532,  120  Fed.  312, 

bank,  the  fund  obtained  is  a  part  of  the  ^^  L.  R.  A.  5o9. 

general    assets    of    the    bank,    and    all  74.  Riddle  v.  First  Nat.  Bank,  27  Fed. 

creditors   stand   upon   an   equal  footing  ^^^-     „           .          , 

in  the  distribution  of  it.    Irons  v.  Man-  /S.  Detention  of  property  m  custody 

ufacturers'  Nat.  Bank,  27  Fed.  591.  °J:   bank   but   not   owned  by   it.— Corn 

„r,                     ^.        1  \     1      1          u  Exch.   Bank  v.   Blye,   101   N.   Y.   303,   4 

When     a     national    bank    has    been  -kt    -p    „o, 

placed  in  the  hands  of  a  receiver  as  in-  '^g-  ^^j^^^^^    deposited    for    collection 

solvent,  the  federa    law  becomes  from  only.-Louisiana  Ice  Co.  v.   State   Nat. 

that   moment   the   law   ot   the   distnbu-  t}.,„u  /t  .,  ^    i   A/r^ri..,;^  iai 

,.           c   ..              i     i      it,            1     •           t  Bank  (iva.),  1  Mcljloin  181. 

tion   of  Its   assets   to   the   exclusion   of  ^,7  ,        ,    ,         .           .    ,  ,      , 

the    law    of   any    state;    and    a    second  ,    77.   Right   of  depositors   indebted   to 

bank,  which   holds   a  deposit   of  funds  bank  to  direct  disposition  of  deposit.— 

of   the    insolvent    bank,    against    which  T°^^t^\°'   "'■'■   Whithed,   9   N.   Dak.   407, 

the  latter  has  drawn  drafts  which  have  ^^  N.  W.  8. 

not  been  paid,  can  not  pay  the  same  78.  Trust  funds  not  included. — Cap- 
after  notice,  and  set  up  the  payment  ital  Nat.  Bank  v.  First  Nat.  Bank,  173 
as   a   defense   to   an   action   by   the   re-  U.  S.  425,  43  L.  Ed.  503,  19  S.  Ct.  202. 
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receiver  subsequently  appointed.^  ® 
Deposits  Accepted  by  Bank  with  Knowledge  of  Its  Insolvency.^ 

The  amount  of  a  deposit  accepted  by  the  officers  of  a  national  bank,  know- 
ing the  bank  to  be  hopelessly  insolvent,  is  recoverable  against  the  receiver.*" 

§  287  (2 )  Appointment  or  Election  of  Receiver,  or  Agent  of  Stock- 
holders—§  287  (2a)  Manner—!  287  (2aa)  Appointment  of  Re- 
ceiver by  Comptroller  of  the  Currency. — In  General. — In  certain  con- 
tingencies,*^  the  comptroller  of  the  currency  is  expressly  authorized  to  ap- 


79.  Duty  of  bank  or  receiver  to  re- 
turn trust  funds. — Flint  Road  Cart  Co. 
V.  Stephens,  32  Mo.  App.  341. 

Money  placed  in  the  hands  of  the 
cashier  of  an  insolvent  national  bank 
to  indemnify  him  as  surety  on  an  at- 
tachment bond  is  a  trust  fund,  although 
mingled  with  the  bank's  funds,  so  that 
it  went  into  the  receiver's  hands  with 
the  general  assets.  Flint  Road  Cart 
Co.  V.  Stephens,  33  Mo.  App.  341. 

A  national  bank  operated  a  cream- 
ery corporation,  agreeing  to  pay 
patrons  the  proceeds  of  butter  manufac- 
tured from  milk  delivered  after  de- 
ducting 3^4  cents  a  pound  for  its  serv- 
ices. During  the  two  months  prior  to 
the  bank's  insolvency  the  proceeds  of 
the  butter  sold  was  received  by  the 
bank's  receiver  either  actually  or 
through  the  bank's  correspondents,  to 
whom  drafts  therefor  had  been  sent 
for  collection,  and  at  no  time  had  the 
bank's  money  on  hand  or  credit  with 
its  collecting  agents  been  reduced  be- 
low the  amount  so  received.  Held, 
that  the  money  so  received,  after  de- 
ducting the  bank's  commission,  be- 
longed to  the  creamery  patrons,  and, 
being  traced  specifically  into  the  hands 
of  the  bank's  receiver,  they  were  en- 
titled to  recover  the  same  from  him. 
Emigh  V.  Earling,  134  Wis.  565,  115  N. 
W.  128. 

Complainants,  who  were  engaged  in 
business  in  Chica,go,  agreed  to  loan  a 
sum  of  money  to  a  third  person  on  the 
security  of  certain  sheep,  the  security 
to  be  taken  by,  and  the  money  to  be 
paid  through,  the  defendant,  which  was 
a  national  bank  located  in  Oregon,  and 
which  was  authorized  to  draw  on  com- 
plainants for  the  money.  Defendant 
took  the  notes  and  security  from  the 
borrower,  and  forwarded  them  to  com- 
plainants, and  also  drew  on  them, 
through  its  Chicago  correspondent, 
for  the  amount  of  the  loan,  crediting 
the  amount  of  the  drafts  to  complain- 
ants on  its  books.  On  the  day  on 
which  the  proceeds  of  one  of  such 
drafts  was  paid  to  the   correspondent, 


the  defendant  bank  was  closed  by  the 
comptr®ller,  and  placed  in  the  hands  of 
a  receiver.  Held,  that  the  transaction 
was  not  one  of  banking,  by  which  it 
was  intended  that  the  relation  of 
debtor  and  creditor  should  be  created 
either  between  the  defendant  and  com- 
plainants or  defendant  and  the  bor- 
rower, but  one  in  which  defendant  was 
merely  the  agent  for  both  parties, 
which  relationship  was  not  changed  by 
the  fact  that  it  was  expected  that  the 
proceeds  of  the  drafts  would  be 
mingled  by  defendant  with  its  own 
funds,  and  that  complainants  were  en- 
titled to  recover  from  the  receiver  as 
trust  funds  so  much  of  the  proceeds  of 
the  drafts  as  came  into  his  hands. 
Greer  v.  Dalles  Nat.  Bank,  98  Fed.  681. 

80.  Recovery  of  deposits  accepted 
with  knowledge  of  bank's  insolvency. 
— Craigie  v.  Smith  (N.  Y.),  14  Abb.  N. 
C.  409,  affirmed  in  99  N.  Y.  131,  1  N. 
E.  537,  52  Am.  Rep.  9;  Importers',  etc., 
Bank  -u.  Peters,  51  Hun  640,  4  N.  Y. 
599,  21  N.  Y.  St.  Rep.  98,  affirming  1  N. 
Y.  89;  Judgment  affirmed  in  123  N.  Y. 
273,   35   N.   E.   319. 

81.  "The  currency  act  provides  for 
the  appointment  of  a  receiver  to  wind 
up  the  affairs  of  a  national  bank  in  the 
following  cases:  1. '  For  not  keeping 
good  a  surplus-13th  section.  2.  For 
not  keeping  stock  at  minimum-15th 
section.  3.  For  not  keeping  good  its 
reserve-31st  section.  ^  4.  For  not  select- 
ing a  place  for  the  redemption  of  its 
notes — 32d  section.  5.  For  holding  its 
own  stock  over  six  months — 35th  sec- 
tion. 6.  For  nonpayment  of  its  cir- 
culating notes — 50th  section.  7.  For 
improperly  certifying  a  check — section 
1,  Act  March  3,  18C0.  8.  For  failure 
to  pay  up  capital  stock,  and  for  allow- 
ing same  to  become  and  remain  im- 
paired by  losses — section  1,  Act  March 
3,  1873.  Under  the  happening  of  either 
of  these  contingencies  the  comptroller 
may  appoint  a  receiver  to  take  pos- 
session of  all  the  books,  records  and 
assets  of  the  corporation,  who  shall 
proceed    to    convert    the     assets     into 
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point  a  receiver  for  an  insolvent  national  bank,*^  without  a  prior  judicial 
determination  of  the  necessity  for  such  receiver.^^  The  authority  thus 
vested  is  not  open  to  objection  because  vesting  that  officer  with  judicial  power 
in  violation  of  the  constitution. s*  The  right  to  put  a  national  bank  in  volun- 
tary liquidation,  given  to  stockholders  by  Rev.  St.,  §  5220,  does  not  affect  the 
right  of  the  comptroller  to  appoint  a  receiver  under  the  Act  of  June  30, 
1876.^5  Nor  does  the  provision  of  the  Act  of  1876,  that,  after  the  receiver  has 
had  charge  of  the  bank  long  enough  to  pay  all  its  debts,  the  stockholders 
may  select  an  agent  to  take  charge  of  such  assets  as  remain,  limit  the  power 
of  the  comptroller  to  take  action  before  the  bank  ceases  to  do  a  banking 
business.^®  The  power  vested  in  the  comptroller  of  the  currency  by  the 
Act  of  June  30,  1876  (19  Stat.  63),  authorizing  him,  whenever  he  becomes 
satisfied  of  the  insolvency  of  a  national  bank,  to  appoint  a  receiver,  is  dis- 
cretionary; and  his  decision  as  to  such  insolvency,  for  the  purpose  of  such 
an  appointment,  is  final,  and  not  reviewable  by  the  court. ^'^ 


monc-y  under  the  direction  of  a  court 
of  competent  jurisdiction.  And  the 
money  so  realized  shall  be  paid  over 
to  the  treasury  of  the  United  States, 
subject  to  the  order  of  the  comp- 
troller, who,  after  deducting  in  full 
whatever  amount  shall  be  due  to  the 
United  States,  shall  distribute  the  bal- 
ance ratably  among  the  creditors  of 
the  bank;  the  claims  of  creditors  to 
be  proven  before  the  comptroller,  or 
adjudicated  in  a  court  of  competent 
jurisdiction."  In  re  Manufacturers' 
Nat.  Bank,  Fed.  Cas.  No.  9,051,  5  Biss. 
499. 

When  the  comptroller  is  satisfied  of 
the  default  in  redemption  of  the  cir- 
culating notes  of  the  bank,  he  may, 
under  §  5234,  Rev.  Stat.  U.  S.,  throw 
the  bank  into  liquidation  and  appoint 
a  receiver.  Richmond  v.  Irons,  121  U. 
S.  37,  30  L.  Ed.  864,  7  S.  Ct.  788. 

82.  Authority  of  comptroller  to  ap- 
point receiver. — United  States. — Casey 
V.  Galli,  94  U.  S.  673,  24  L.  Ed.  168, 
307;  United  States  v.  Knox,  102  U.  S. 
422,  26  L.  Ed.  216;  Bushnell  7).  Lcland, 
164  U.  S.  684,  41  L.  Ed.  598,  17  S.  Ct. 
209;  In  re  Chetwood,  165  U.  S.  443, 
41  L.  Ed.  782,  17  S.  Ct.  385;  Price  v. 
Abbott,  17  Fed.  500;  Washington  N^at. 
Bank  v.  Eckels,  57  Fed.  870:  Snoho- 
mish V.  Puget  Sound  Nat.  Bank,  81 
Fed.  518;  Brown  v.  Schleier,  55  C.  C. 
A.  475,  118  Fed.  981,  affirmed  in  194 
U.  S.  18,  48  L.  Ed.  857,  24  S.  Ct.  558; 
Irons  V.  Manufacturers'  Nat.  Bank, 
Fed.  Cas.  No.  7,068,  6  Biss.  301;  Wright 
V.  Merchants'  Nat.  Bank,  Fed.  Cas. 
No.  18,084,  1  Flip.  568;  Kennedy  v. 
Gibson  (U.  S.),  8  Wall.  498,  19  L.  Ed. 
476. 


Florida. — Camp  v.  First  Nat.  Bank, 
44  Fla.  497,  33  So.  241,  103  Am.  St. 
Rep.    173. 

Kansas. — Ellis  v.  Little,  27  Kan.  707, 
41  Am.  Rep.  434. 

83.  Prior  judicial  determination  as 
to  necessity  for  receiver  not  required. 
—Bushnell  v.  Leland,  164  U.  S.  684, 
41   L.  Ed.  598,  17   S.  Ct.  309. 

84.  Authority  of  comptroller  to  ap- 
point receiver  not  in  violation  of  con- 
stitution.— In  re  Chetwood,  165  U.  S. 
443,  41  L.  Ed.  782,  17  C.  Ct.  385;  Bush- 
nell zi.  Leland,  164  U.  S.  684,  41  L.  Ed. 
598,    17    S.    Ct.    209. 

85.  Authority  not  affected  by  stat- 
utes relating  to  voluntary  liquidation 
or  selection  of  agent  by  stockholders. 
— Washington  Nat.  Bank  v.  Eckels,  57 
Fed.    870. 

8G.  Washington  Nat.  Bank  v.  Eckels, 
57   Fed.   870. 

87.  Conclusiveness  of  decision  of 
comptroller  as  to  insolvency. — Wash- 
ington Nat.  Bank  v.  Eckels,  57  Fed. 
870. 

The  decision  of  the  comptroller  of 
the  currencj'  that  the  capital  stock  is 
impaired  is  conclusive  on  the  stock- 
holders of  the  bank  and  on  the  couits; 
the  bank  having  no  alternative  but 
to  make  good  the  impairment  or  liqui- 
date. Thomas  v.  Gilbert,  55  Ore.  14, 
101   Pac.   393. 

Conclusiveness  of  comptroller's  ac- 
tion.— The  debtors  of  a  national  bank, 
when  sued  by  a  person  whom  the 
comptroller,  professing  to  act  in  pur- 
suance of  the  fiftieth  section  of  the 
National  Currency  Act,  has  appointed 
to  be  its  receiver,  can  not  inquire  into 
the    lawfulness    of   such   receiver's   ap- 
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Appointment  Presumed  to  Be  with  Approval  of  Secretary  of  Treas- 
ury.— Appointments  of  receivers  of  national  banks,  made  by  the  comp- 
troller of  the  currency  as  provided  by  law,  are  to  be  presumed  to  be  made 
with  the  concurrency  or  approval  of  the  secretary  of  the  treasury,  and  are 
made  by  the  head  of  a  department,  within  the  meaning  of  §  2  of  article  2  of 
the  constitution  of  the  United  States,  providing  that  congress  may  authorize 
the  appointment  of  inferior  officers  by  heads  of  departments.*^ 

Power  to  Appoint  Receiver  for  Bank  Which  Has  Gone  into  Volun- 
tary Liquidation. — It  has  been  doubted  whether  the  comptroller  of  the 
currency  has  any  authority  to  appoint  a  receiver  for  a  bank  which  is  in  vol- 
untary liquidation  after  the  court  has  appointed  a  receiver  and  taken  steps 
under  a  creditor's  bill  to  enforce  the  stockholder's  liability.*^ 

Removal. — The  power  vested  in  the  comptroller  to  appoint  a  receiver 
for  a  national  bank,  carries  with  it  the  power  of  removal.^*' 

§  287  (2ab)  Appointment  of  Receiver  by  Court  of  Equity? — In 
General. — The  power  conferred  by  the  Banking  Act,  upon  the  comp- 
troller of  the  currency,  to  wind  up  the  affairs  of  national  banks,  in  cer- 
tain contingencies,  does  not  exclude  the  authority  of  a  competent  tribunal  to 
appoint  a  receiver  in  other  cases.  In  cases  not  within  the  special  provisions 
of  such  act,  a  national  bank  may  be  proceeded  ag&inst  in  the  same  manner 
as  any  other  debtor  or  corporation;  and,  where  the  officers  have  been  mak- 
ing preferential  payments,  a  court  of  equity,  on  the  application  of  a  de- 
positor, will  appoint  a  .receiver.®^     While  a  state  court  has  no  power  so  far 

pointment.      Cadle    v.    Baker    (U.    S.),  to    enforce    the    individual    liability    of 

20  Wall.   650,  32  L.   Ed.  448,  the  stockholders.     It  can  not,  I  think, 

A   debtor   of  a  national  bank  in   the  be   maintained   that   congress   intended 

hands   of  a  receiver   can   not   qtiestion  by  the  Act  of  June  30,  3876,  to  leave 

the  authority  of  such  receiver.    Jacob-  the  comptroller  any  authority  overthe 

son  V.   Berry,   135   111.   App,   4]  5.  assets    of   a    national    bank   which   has 

88.  Appointment  by  comptroller  f  °."^, '"' f. ''°'""*"^.  ?''  lif.'J.nTlf,'' 
presumed  to  be  with  approval  of  secre-  §.  ^^S":  ^fter  a  court  of  con  petcnt  u- 
tary  of  treasury.-Price  v.  Abbott,  17  "sdiction  had,  under  a  "editor  s  bill, 
p  '.    ,„„              '                                   '  appointed    a    receiver    and   taken   pos- 

.     ■  .  .  session  of  the  assets,  and  initiated  pro- 

89.  Power  to  aEpomt  receiver  for  ceedings  to  enforce  the  liability  of 
bank  in  voluntary  liquidation.— Har-  stockholders,  because  that  would  bring 
vey  V.  Lord,  10   Fed.  236,  11  Biss.  144.  about    a    conflict    between    the    officers 

"The  statute  gives  the  comptroller  of  the  court  and  those  of  the  comp- 
authority  to  appoint  a  receiver  in  cer-  troller.  The  grant  of  power  to  en- 
tain  cases,  and  then  in  another  sec-  force  the  liability  of  the  stockholders 
tion  of  the  same  statute  provides  ex-  is  plenary  and  ample,  and  I  see  no 
pressly,  where  a  bank  has  gone  into  need  for  any  function  of  the  comp- 
voluntary  liquidation  and  is  in  process  troller  when  the  affairs  of  the  bank 
of  winding  up  its  affairs,  any  creditor  are  once  properly  in  the  hands  of  the 
may  enforce  the  liability  of  the  slock-  court."  Harvey  v.  Lord,  10  Fed.  336, 
holder  by  a  creditor's  bill;   and  if  the  11   Biss.  144. 

comptroller   had   not     acted    and     ap-  90.    Power  to   remove. — Kennedy  v. 

pointed  a  receiver  for  the  purpose  of  Gibson  CU.  S.),  8  Wall.  498,  19  L.  Ed. 

enforcing  the   stockholders'  liability,   I  476. 

have  no  doubt  but  what  the  action  of  91.   Appointment  of  receiver  by  court 

the   court   supersedes  the  right  of  the  of  equity  in  cases  not  provided  for  by 

comptroller  to  act  in  the  premises,  and  statute. — Irons   v.   Manufacturers'   Nat. 

gives  the  authority  solely  to  the  court  Bank,  Fed.  Cas.  No.  7,068,  6  Biss.  301; 
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as  concerns  such  cause  of  action  as  are  by  act  of  Congress  made  the  founda- 
tion of  winding  up  proceedings  to  be  brought  under  the  authority  of  the 
United  States,  yet,  for  other  causes  of  action  Congress  has  left  state  courts 
free  to  grant  relief  by  the  appointment  of  a  receiver  at  the  instance  of  a 
stockholder  whenever  the  general  rules  of  equity  may  be  deemed  to  call 
for  it.92 


Wright  V.  Merchants'  Nat.  Bank,  Fed. 
Cas.   No.'  18,084,   1   Flip.   5fiS, 

Under  Rev.  St.  U.  S.,  §  5241,  pro- 
viding that  no  national  bank  should 
be  subject  to  visitorial  powers  other 
than  such  as  are  authorized  by  the 
act,  or  are  vested  in  the  courts  of  jus- 
tice, which  act  also  provided  for  the 
appointment  by  the  comptroller  of  a 
receiver  for  such  banks  in  certain 
cases,  in  any  other  case,  for  which  the 
act  does  not  authorize  such  appoint- 
ment, a  judgment  creditor  is  entitled 
to  have  one  appointed  by  a  court  of 
equity.  Wright  v.  Merchants'  Nat. 
Bank,  Fed.  Cas.  No.  18,084,  1  Flip. 
568. 

Since  the  national  banking  law  does 
not  provide  for  the  appointment  of  a 
receiver  for  a  national  bank  by  the 
comptroller,  on  its  transferring  its 
assets  in  fraud  of  its  creditors,  the 
courts  have  jurisdiction  to  appoint  a 
receiver  for  such  bank  on  the  applica- 
tion of  a  judgment  creditor.  Wright 
V.  Merchants'  Nat.  Bank,  Fed.  Cas. 
No.   18,084,  1   Flip.   S68. 

Under  Act  June  3,  1864,  c.  106,  13 
Stat.  99,  authorizing  the  formation  of 
national  banks,  a  federal  court  in 
equity  has  jurisdiction  to  appoint  a 
leceiver  to  liquidate  its  obligations, 
and  to  authorize  him  to  collect  and 
enforce  \>y  action  the  liability  of  share- 
holders of  the  bank  under  §  Vl  of  the 
act.  Rev.  St.,  §  5151  [U.  S.  Comp.  St. 
1901,  p.  3435].  King  v.  Pomeroy,  58 
C.  C.  A.  209,   121   Fed.   387. 

92.  Power  of  state  courts  to  appoint 
receivers. — Cogswell  v.  Second  Nat. 
Bank,  76  Conn.  252,  56  Atl.  574;  Mer- 
chants', etc.,  Nat.  Bank  v.  Trustees, 
63  Ga.  549;  Elwood  v.  First  Nat. 
Bank,  41  Kan.  475,  21  Pac.  673. 

Plaintiff  sued  both  as  a  cestui  que 
trust  and  as  a  stockholder  of  a  na- 
tional bank  for  the  appointment  of  a 
receiver,  on  the  ground  that  those  v/ho 
had  gained  control  of  it  were  using 
their  power  for  improper  purposes.  It 
appeared  that  as  a  cestui  que  trust  he 
was  but  one  of  many  similarly  situ- 
ated in  respect  to  a  special  trust  fund, 
and  for  his  general  rights  as  a  share- 
bolder  he  could  claim  the  assistance 
of    the    courts    only   because    the    cor- 


poration was  controlled  by  those  act- 
ing in  bad  faith,  and  so  could  not  or 
would  not  sue  for  its  own  protection. 
Held,  that  an  objection  that  there  was 
an  adequate  remedy  at  law  is  unten- 
able. Cogswell  V.  Second  Nat.  Bank, 
76   Conn.   253,    56   Atl.   574. 

Rev.  St.  U.  S.,  §  5242  [U.  S.  Comp. 
St.  1901,  p.  3517],  providing  that  no 
attachment,  injunction,  or  execution 
shall  issue  against  a  bank  or  its  prop- 
erty before  final  judgment  in  a  suit, 
action,  or  proceeding  in  a  state  court, 
is  not  violated  by  appointing  a  perma- 
nent receiver  on  application  of  a  stock- 
holder, by  a  state  court  as  part  of  the 
final  judgment.  Cogswell  v.  Second 
Nat.  Bank,  76  Conn.  252,  56  Atl.  574. 

A  stockholder  of  a  national  bank 
whose  charter  has  expired,  suing  also 
as  cestui  que  trust  of  a  special  fund  in 
the  hands  of  those  in  control,  is  en- 
titled, on  proper  allegation  and  proof, 
to  have  a  receiver  appointed  by  a  state 
court,  without  violating  Rev.  St.  U. 
S..  §§  5141,  5191,  5201,  5205,  5208,  5234 
[U.  S.  Comp.  St.  1901,  pp.  34'62,  3486, 
3494,  3495,  3497,  35071,  and  Act  June 
30,  1876,  c.  156,  19  Stat.  63  [U.  S.  Comn. 
St.  1901,  p.  3509] — relating  to  winding 
up  proceedings  in  case  of  insolvency 
of  such  associations,  and  makmg  spe- 
cial provision  by  means  of  a  receiver 
appointed  under  authority  of  the 
United  States.  Cogswell  v.  Second 
Nat.   Bank,  76  Conn.  252,  56  Atl.  574. 

Where  a  judpm.ent  creditor  of  a  na- 
tional bank  has  had  his  execution  re- 
turned nulla  bona,  the  bank  having 
gone  into  liquidation,  and  having  no 
ostensible  property  on  which  levy  may 
be  made,  he  may  enjoin  the  bank  from 
disposing  of  its  assets  among  its 
stockholders,  and  have  a  receiver  ap- 
pointed, though  a  bill  has  been  filed 
in  a  federal  court  by  the  stockholders, 
praying  for  the  appointment  of  a  re- 
ceiver. Merchants',  etc.,  Bank  v.  Ma- 
sonic  Hall,  63   Ga.   549. 

Where  a  national  bank  is  insolvent, 
and  in  process  of  involuntary  liquida- 
tion, and  its  affairs  are  being  greatly 
mismanaged  by  its  managing  agents, 
to  the  injury  of  its  creditors  and 
stockholders,  and  some  of.  the  cred- 
itors     and     stockholders     are     being 
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Procedure  to  Obtain  Appointment. — Where  the  officers  of  an  insolvent 
bank  are  wasting  its  assets,  and  their  gross  mismanagement  requires  a  re- 
ceiver, such  receiver  may  be  appointed  to  take  charge  of  its  affairs  on  an  ex 
parte  application  by  a  stockholder,  though  in  general  a  receiver  should  be  ap- 
pointed only  on  notice. ^^  It  is  not  necessary  for  the  appointment  of  a  pro- 
visional receiver  for  an  insolvent  national  bank  that  all  the  grounds  there- 
for should  be  set  out  in  detail  in  the  petition,  but  it  must  show  that  the  action 
is  one  in  which  a  provisional  receiver  may  be  appointed.^*  In  order  that  a 
receiver  may  be  appointed  for  an  insolvent  national  bank,  the  plaintiff  must 
show  that  he  has  a  claim  against  the  bank,  and  that  such  claim  will  probably 
be  lost  or  substantially  impaired  if  a  receiver  is  not  appointed.^^ 

Presumption  as  to  Regularity  of  Appointment  of  Receiver. — Where 
the  records  show  that  a  receiver  was  appointed  for  an  insolvent  bank  on  the 
same  day  on  which  the  action  was  commenced,  it  will  be  presumed  that  each 
act  was  done  in  its  proper  order,  and  that  the  action  was  begun  before  the 
appointment  of  the  receiver.*"     That  a  receiver  of  an  insolvent  national  bank 


favored  to  the  injury  of  others,  a  re- 
ceiver may  be  appointed  at  the  in- 
stance of  one  of  the  stockholders  not 
favored,  and  a  provisional  receiver  may 
be  appointed  in  such  a  case,  even  where 
the  bank  only  has  been  made  a  de- 
fendant. Elwood  V.  First  Nat.  Bank, 
41   Kan.   475,   31   Pac.   673. 

Propriety  of  suit  after  expiration  of 
bank's  charter. — An  objection  that  a 
national  bank  whose  charter  had  ex- 
pired had  no  corporate  existence  for 
the  purpose  of  being  sued  by  a  stock- 
holder and  cestui  que  trust  of  a  spe- 
cial trust  fund  for  the  appointment  of 
a  receiver  is  without  merit,  under  Act 
July  13,  1S83,  c.  330,  22  Stat.  164,  §  7 
[U.  S.  Comp.  St.  1901,  p.  34591,  ex- 
tending their  franchises,  in  such  case 
"for  the  sole  purpose  of  liquidating 
their  affairs,  until  such  affairs  are 
finally  closed."  Cogswell  v.  Second 
Nat.   Bank,  76  Conn.  352,  56  Atl.  574. 

The  appointment  of  a  temporary  re- 
ceiver, even  if  erroneous  under  Rev. 
St.  U.  S.,  §  5242  [U.  S.  Comp.  St.  1901, 
p.  35171,  providing  that  no  attachment, 
injunction,  or  execution  shall  be  is- 
sued against  a  national  bank  or  its 
property  before  final  judgment  by  any 
state  court,  is  not  cause  for  reversal 
in  view  of  Gen.  St.  1902,  §  802,  pro- 
viding that  causes  shall  not  be  reversed 
v/hen  errors  "are  immaterial,  or  such 
as  have  not  injuriously  affected  ap- 
pellant;'' it  appearing  that  the  appoint- 
ment was  made  to  fill  a  vacancy  by 
death  of  one  appointed  to  the  same 
position,  to  whose  appointment  ap- 
pellant reserved  no  exception  and  ac- 
quiesced therein  for  about  two  months, 


and  the  appointment  was  necessary  to 
preserve  funds  already  in  the  hands 
of  the  court.  Cogswell  v.  Second  Nat. 
Bank,  76  Conn.  252,  56  Atl.  574. 

93.  Appointment  on  ex  parte  ap- 
plication.— Elwood  V.  First  Nat.  Bank, 
41    Kan.    475,    21    Pac.    673. 

94.  Requisites  and  sufficiency  of  pe- 
tition.— Elwood  V.  First  Nat.  Bank,  41 
Kan.  475,  31  Pac.   673. 

An  objection  that  the  complaint  in 
an  equitable  proceeding  to  appoint  a 
receiver  and  to  wind  up  the  affairs  of 
a  bank  fails  to  show  effort  by  plain- 
tiff, a  stockholder,  to  get  redress  within 
the  corporation  by  appeal  to  fellow 
stockholders  or  directors,  can  be  raised 
only  on  a  special  demurrer.  Cogs- 
well V.  Second  Nat.  Bank,  76  Conn. 
252,    56   Atl.    574. 

95.  Elwood  V.  First  Nat.  Bank,  41 
Kan.    475,   21    Pac.    673. 

96.  Presumption  as  to  regularity  of 
appointment. — Elwood  v.  First  Nat. 
Bank,  41  Kan.  475,  21  Pac.  673. 

Election  of  agent  to  succeed  receiver. 
— ^Express  provision  is  made  by  the 
United  States  statutes  for  the  election 
by  the  stockholders  of  a  national  bank- 
ing association,  of  an  agent  to  succeed 
the  receiver  appointed  bv  the  comp- 
troller, under  certain  conditions.  Chet- 
wood  V.  California  Nat.  Bank,  113  Cal. 
649,  45  Pac.  854;  In  re  Chetwood,  165 
U.  S.  44-3,  41  L.  Ed.  782,  17  S.  Ct.  385; 
Barron   v.    McKinnon,   179   Fed.   759. 

27  Stat.  345,  c.  360,  §  3,  authorizes 
the  election  of  an  asent  by  the  stock- 
holders of  a  national  bank  _  in  the 
hands  of  a  receiver  when  all  indebted- 
ness   to   outside     creditors    has     been 
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has  applied  to  the  proper  circuit  court  for  authority  to  sell  assets,  and  that 
thereafter  an  agent  has  been  appointed,  under  19  Stat.  63,  as  amended  by  27 
Stat.  345,  to  succeed  the  receiver,  gives  that  court  no  authority  to  enjoin  a 
stockholder  in  the  bank  from  prosecuting  actions  in  the  state  courts,  in  be- 
half of  the  bank,  against  its  directors,  or  against  using  the  bank's  name  in 
writs  of  error  sued  out  from  the  United  States  supreme  court  to  review  the 
judgment  of  the  state  supreme  court  in  such  actions. ^'^ 

§  287  (2b)  Effect  of  Appointment  of  Receiver. — The  corporate  ex- 
istence of  a  national  bank  is  not  ended  by  its  insolvency  and  the  appoint- 
ment of  a  receiver  therefor,^^  but  it  is  still  capable  of  suing  and  being 


paid,  and  provides  that  such  agent, 
after  giving  bond,  shall  be  vested  with 
the  control  of  the  bank's  affairs  by 
the  controller  and  receiver,  being  ac- 
countable to  the  circuit  or  district 
court  of  the  United  States.  Chetwood 
V.  California  Nat.  Bank,  113  Cal.  649, 
45  Pac.  854. 

The  shareholders'  agent  appointed 
under  §  3  of  the  Act  of  June  30,  1870 
(U.  S.  Comp.  St.  p.  3510"),  stands  dif- 
ferently from  a  receiver.  In  order 
that  the  shareholders  may  elect  an 
agent  to  administer  the  bank's  affairs, 
it  is  necessary  that  the  receiver  should 
certify  that  the  allowed  claims  of 
every  creditor  of  the  bank,  not  includ- 
ing the  shareholders,  who  are  cred- 
itors, have  been  paid.  Barron  v.  Mc- 
Kinnon,  179  Fed.  759. 

In  order  that  the  agent  shall  enter 
upon  his  duties,  some  of  the  share- 
holders must  have  executed  a  bond  to 
pay  all  claims  against  the  bank  subse- 
quently allowed.  Barron  v.  McKinnon, 
179    Fed.    759. 

97.  Effect  of  appointment. — In  re 
Chetwood,  165  U.  S.  443,  41  L.  Ed.  782, 
17    S.    Ct.    385. 

98.  Corporate  existence  of  bank  not 
terminated  by  appointment  of  receiver. 
— United  States. — Bank  v.  Pahquioque 
Bank,  14  Wall.  383,  20  L.  Ed.  840; 
Chemical  Nat.  Bank  v.  Hartford  De- 
posit Co.,  161  U.  S.  1,  40  L.  Ed.  595, 
16  S.  Ct.  439;  McElhennv  v.  First  Nat. 
Bank,  Fed.  Cas.  No.  8,779. 

Connecticut.  —  National  Pahquioque 
Bank  v.  First  Nat.  Bank,  36  Conn.  325, 
4   Am.    Rep.   80. 

Plorida. — Camp  v.  First  Nat.  Baiik, 
44  Fla.  497,  33  So.  241,  103  .\m.  St.  Rep. 
173. 

Illinois. — Chemical  Nat.  Bank  v. 
Hartford  Deposit  Co.,  156  111.  522.  41 
N.  E.  225,  affirming  58  111.  App.  250: 
Wolf  V.  McNulta,  178  111.  85.  52  N.  E. 
896,  reversing  77  111.  App.  325. 

3  B   &  B— 24 


Nebraska. — Tecumseh  Nat.  Bank  v. 
Chamberlain  Banking  House,  63  Neb. 
163,    88   N.   W.   186,    57   L.    R.    A.   811. 

New  York. — Green  v.  Walkill  Nat. 
Bank  (N.  Y.),  7  Hun  63. 

Ohio. — Barnes  v.  Pogue,  11  O.  Dec. 
798,  39  Wkly.  E.  Bull.  382. 

By  the  terms  of  the  statutes  a  na- 
tional banking  corporation  continues, 
notwithstanding  the  appointment  of  a 
receiver,  if  its  corporate  life  has  not 
been  extinguished  by  lapse  of  time,  by 
any  provision  of  its  articles,  by  any  ac- 
tion of  its  stockholders,  or  by  any 
judgment  of  forfeiture.  The  receiver 
is  indeed  appointed  to  close  up  the  as- 
sociation, that  is  to  say,  to  wind  up  its 
business,  get  in  its  assets,  and  pay  its 
debts,  and,  if  need  be,  to  enforce  the 
personal  liability  of  its  shareholders 
for  all  its  "contracts,  debts,  and  en- 
gagements;" but  the  corporation 
lingers  while  this  is  being  done,  and 
on  occasion  when  the  receiver  has  dis- 
charged his  duty  with  the  satisfactory 
results  enumerated  and  assets  remain, 
an  agent  may  be  chosen,  who  may  sue 
and  be  sued  in  the  name  of  the  associa- 
tion in  the  conduct  of  the  final  liquida- 
tion. Of  course  when  insolvency  is 
declared,  the  corporation  is  incapaci- 
tated from  doing  any  new  business. 
It  has  ceased  to  be  a  going  concern, 
but  it  still  survives  for  the  purpose  of 
the  discharge  of  its  liabilities  and  the 
final  distribution  of  its  remaining  as- 
sets when  that  has  been  accomplished. 
No  refinement  of  construction  leads  to 
any  other  result  and  numerous  de- 
cisions preclude  further  discussion. 
Chemical  Nat.  Bank  v.  Hartford  De- 
posit Co.,  161  U.  S.  1.  40  L.  Ed.  595,  15 
S.    Ct,    439. 

"And  in  Rosenblatt  t.  Johnston,  104 
U.  S.  462,  26  L.  Ed.  833,  Mr.  Chief 
Justice  Waitc,  speaking  for  the  court, 
referring  to  the  assets  and  property  of 
an  insolvent  national  bank,   remarked: 
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sued,  notwithstanding  a  receiver  has  been  appointed  and  is  administering  its 
affairs.^^  The  appointment  of  a  receiver  supersedes  the  power  of  the  di- 
rectors to  exercise  the  incidental  powers  necessary  to  carry  on  the  business 
of  banking,  as  the  receiver  is  required  to  take  ppssession  of  the  books,  rec- 
ords, and  assets,  of  every  description,  of  the  association  ;i  and  from  that 
moment  the  association  is  forbidden  to  pay  any  of  its  notes,  discount  any 


"Such  property  and  assets,  in  legal  con- 
templation, still  belong  to  the  bank, 
though  in  the  hands  of  a  receiver,  to 
be  administered  under  the  law.  The 
bank  did  not  cease  to  exist  on  the  ap- 
pointment of  the  receiver.  Its  cor- 
porate capacity  continues  until  its  af- 
fairs are  finally  wound  up  and  its  as- 
sets distributed.' "  Chemical  Nat. 
Bank  v.  Hartford  Deposit  Co.,  161  U. 
S.  1,  40  L.  Ud.  595,  le.  S.  Ct.  43'.).  See, 
also,  Bank  v.  Pahquinque  Bank  (U.  S.), 
14  Wall.  383,  20  L.  Ed.  840:  Kennedy 
V.  Gibson  (U.  S.),  8  Wall.  498,  19  L. 
Ed.  476;  Bank  v.  Kennedy  (U.  S.\  17 
Wall.  19,  21  L.  Ed.  551;  Schrader  v. 
Manufacturers'  Nat.  Bank,  133  U.  S. 
67,  33  L.  Ed.  564,  10  S.  Ct.  238 

99.  Capacity  to  sue  or  be  sued. — . 
Bank  v.  Pahquioque  Bank  (U.  S.),  14 
Wall.  383,  20  L.  Ed.  840;  Chemical 
Nat.  Bank  z:  Hartford  Deposit  Co., 
161  U.  S.  1,  40  L.  Ed.  595,  16  S.  Ct. 
439;  Camp  v.  First  Nat.  Bank,  44  Fla. 
497,  33  So.  241,  103  Am.  St.  Rep.  173; 
Chemical  Nat.  Bank  v.  Hartford  De- 
posit Co.,  156  111.  523,  41  N.  E.  225, 
affirming  58  111.  App.  256;  Green  z,. 
Walkill  Nat.  Bank  (N.  Y.),  7  Hun  63. 

The  legal  existence  of  a  national 
bank  is  not  ended  by  its  insolvency 
and  the  appointment  of  a  receiver 
therefor  by  the  comptroller  of  the  cur- 
rency, but  it  still  continues  as  an  en- 
tity, capable  of  suing;  and  being  sued, 
notwithstanding  such  appointment; 
and  where,  under  such  circumstances, 
the  legal  title  to  a  note,  not  an  asset 
of  the  bank,  is  in  its  name,  but  the 
beneficial  ownership  in  another,  a  suit 
upon  such  note  may  be  maintained  in 
its  name  to  recover  the  money  due 
thereon.  Camp  v.  First  Nat.  Bank.  44 
Fla.  497,  33  So.  241,  103  Am.  St.  Rep. 
173. 

The  jurisdiction  of  the  federal  cir- 
cuit court  nn  a  creditors'  bill  against 
a  national  bank,  for  discovery  and 
other  relief,  upon  allegations  of  fraud 
by  the  officers,  is  not  superseded  by 
tlie  appointment  of  a  receiver  by  the 
comptroller,  under  Rev.  St.,  §  5234. 
McElhenny  v.  First  Nat.  Bank,  Fed. 
Cas.    No.   8,779. 

The  appointment  of  a  receiver  for  a 
national  bank   by  the   comptroller,   be- 


cause of  its  failure  to  redeem  its  cur- 
rency, is  not  such  a  dissolution  of  the 
corporation  as  will  prevent  a  creditor 
from  maintaining  an  action  against  it 
after  the  comptroller  has  disalloAved 
his  claim,  particularly  as  the  act  of 
congress  expressly  provides  for  the 
causes  of  forfeiture  and  the  proceed- 
ings to  enforce  it,  the  failure  to  re- 
deem currency  not  being  one  of  such 
causes.  National  Pahquioque  Bank  v. 
First  Nat.  Bank,  36  Conn.  325,  4  Am. 
Rep.  80. 

A  national  bank  which,  when  a  re- 
ceiver is  appointed  for  it,  is  in  arrears 
for  rent  under  an  existing  lease,  may 
be  afterwards  sued  for  damages  caused 
by  its  failure  to  carry  out  the  pro- 
visions of  the  lease.  Chemical  Nat. 
Bank  v.  Hartford  Deposit  Co.,  156  111. 
522,  41  N.  E.  325,  affirming  58  111.  App. 
256. 

It  is  proper  in  a  suit  on  a  contract 
of  a  national  bank,  after  a  receiver  has 
been  appointed  for  it,  to  render  judg- 
ment against  the  bank  only,  and  enter 
an  order  requiring  the  receiver  to  cer- 
tify the  claim  in  judgment  to  the 
comptroller  of  the  currency  of  the 
United  States,  to  be  paid  by  him  in 
due  course  of  administration  of  the  as- 
sets of  the  bank.  Judgment,  McKeon 
V.  Wolf,  77  111.  App.  325,  reversed. 
Wolf  V.  McNulta,  178  111.  85,  52  N.  E. 
896. 

In  an  action  of  deceit  against  the 
directors  of  a  national  bank  to  recover 
damages  sustained  by  persons  '.vho 
had  loaned  money,  and  taken  as  col- 
lateral security  therefor  the  stock  of 
the  bank,  relying  upon  the  published 
statement  of  the  directors  as  to  its 
financial  condition,  it  is  no  defense  that 
the  bank  has  been  placed  by  the  comp- 
troller of  the  currency  in  the  hands  of 
a  receiver,  or  that  the  receiver  has 
settled  with  the  directors,  and  re- 
leased them  from  all  liability,  where  it 
does  not  also  appear  that  plaintiffs  had 
elected  to  proceed  against  the  bank. 
Barnes  v.  Pogue,  11  O..Dec.  798,  29 
Wkly.   L.   Bull.   383. 

1.  Appointment  as  superseding  ex- 
ercise of  powers  by  directors.— Barik 
V.  Pahquioque  Bank  (U.  S.),  14  Wall. 
383,    20    L.    Ed.    840. 
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notes  or  bills,  or  otherwise  prosecute  the  business  of  banking,^  but  the  cor- 
porate franchise  of  the  association  is  not  dissolved,  and  the  association,  as 
a  legal  entity,  continues  to  exist. ^  The  authority  of  its  officers  is  not  de- 
stroyed, but  partially  suspended;  and  the  result  of  the  proceedings  may  be 
that  the  corporation  is  dissolved,  or  its  powers  fully  restored,  and  this  will 
depend  upon  conditions  as  they  may  be  developed,  or  may  be  brought  about 
by  prompt  action  on  the  part  of  those  interested  in  the  bank.*  It  has  been 
held,  however,  that  a  creditor  of  an  insolvent  national  bank  that  is  in  the 
hands  of  a  receiver  can  not  sue  to  enforce,  against  officers  and  directors  who 
have  violated  the  banking  laws,  the  personal  liability  imposed  by  Revised 
Statutes,  §  5239,  as  such  liability  is  an  asset  belonging  equally  to  all  credit- 
ors, and  must  be  enforced  by  the  receiver.^ 

§  287  (3)  Status,  Powers  and  Duties  of  Receiver  or  Agent — § 
287  (3a)  Receivers. — Status  as  Officer  and  Agent  of  the  United 
States. — The  receiver  of  an  insolvent  national  bank,  appointed  by  the  comp- 
troller of  the  currency,  is  neither  an  indorsee  nor  assignee  for  value.^  He 
is  the  agent  of  the  United  States,  and  not  an  agent  or  officer  of  any  court;''' 
nor  does  he,  by  filing  a  petition  in  a  federal  court,  under  §  5234  of  the 
United  States  Revised  Statutes,  for  leave  to  sell  property  of  the  bank,  or  to 
sell  or  compound  bad  or  doubtful  debts,  place  the  assets  of  the  bank  in  the 
custody  of  the  court,  in  the  sense  in  which  it  has  the  custody  of  property  in 
the  hands  of  a  receiver  appointed  by  itself. ^  The  government  places  him  in 
charge  of  one  of  its  financial  agencies  for  the  purpose  of  closing  it  up  and 
terminating  such  agency,  and  in  so  doing  he  simply  acts  in  lieu  of  the  offi- 
cials of  the  bank. 8  He  replaces  them,  stands  exactly  in  their  shoes,  so  far 
as  the  assets  are  concerned,^''  and  their  knowledge  necessarily  becomes  his 
knowledge.  1^ 

2.  Payment  of  notes,  discount  of  7.  Officer  and  agent  of  the  United 
notes  or  bills,  etc.,  forbidden. — Bank  States  and  not  of  any  court. — -Ellis  v. 
V.  Pahquioque  Bank  (U.  S.),  14  Wall.  Little,  27  Kan.  707,  41  Am.  Rep.  434; 
3S3,  30  L.  Ed.  840.  In   re   Chetwood,   16.5   U.   S.   443,   41    h- 

3.  Corporate  franchise  of  association  Ed.  782,  17  S.  Ct.  385;  Gibson  v. 
not  dissolved. — Bank  v.  Pahquioque  Peters,  150  U.  S.  342,  37  L.  Ed.  1104, 
Bank   (U.   S.),   14  Wall.  383,  20  L.   Ed.       14  S.  Ct.  134. 

840;  Camp  v.  First  Nat.  Bank,  44  Fla.  8.    Effect  of  petition  to  federal  court 

497,  33  So.  341,  103  Am.   St.  Rep.  173;  for  leave  to  sell  bank's  property,  etc. 

Chemical    Nat.    Bank   v.    Hartford  De-  —In    re    Chetwood,    165    U.    S.    443,    41 

posit   Co.,   161   U.   S.   1.   40   L.   Ed.  595,  L.   Ed.  783,  17  S.  Ct.  385. 

16   S.    Ct.   439.  9.    Receiver   acts  in  lieu  of   officials 

4.  Tecumseh   Nat.   Bank    v.     Cham-  cf     bank. — People's     State     Bank      v. 
berlain    Banking    House,    63    Neb.  163,  Francis,  8  N.  Dak.  369,  79  N.  W.  853. 
88  N    W.  186,  57  L.  R    A.  811.  10.    People's   State    Bank  v.    Francis, 

5.  Suits   against   officers   to   enforce  8  N.  Dak.  369.  79  N.  W.  853. 
personal    liability     imposed     by      Rev.  In  Case  v.  Terrell   (U.   S.),  11  Wall. 
Stat,  §  5239.— Bailey  v.  Mosher,  11  C.  199,  30  L.   Ed.  134,  it  was  held  that  a 
C.   A.   304,   63   Fed.  488.  receiver  of  a  national  bank  represents 

6.  Status  of  receiver — Not  an  in-  the  bank,  its  stockholders,  and  cred- 
dorsee  nor  assignee  for  value. — Peo-  itors,  but  that  such  officers  do  not  in 
pie's  State  Bank  v.  Francis,  8  N.  Dak.  any  sense  represent  the  government. 
369.  79  N.  W.  853;  In  re  Chetwood,  165  11.  Knowledge  of  bank  officials  im- 
U.  S.  443,  41  L.  Ed.  782,  17  S.  Ct.  385.  puted  to  receiver. — People's  State  Bank 
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Powers,  Duties  and  Liabilities. — Upon  the  appointment  and  qualifi- 
cation of  a  receiver  for  a  national  bank,  the  assets  of  the  bank  pass  into 
his  possession  as  such  receiver. i^  It  is  the  duty  of  the  receiver  to  collect 
the  assets,  but  he  does  not  distribute  them.i^     He  acts  under  the  control  of 


V.    Francis,    8'  N.    Dak.    369     70    N.    W. 
853. 

Where  a  receiver  is  placed  in  charge 
of  the  assets  of  a  national  hank,  he 
stands,  as  to  such  assets,  in  the  place 
of  the  bank,  and  is  chargeable  with 
knowledge  of  all  facts  known  to  the 
bank  affecting  the  character  of  such 
assets.  People's  State  Bank  v.  Francis, 
8  N.  Dak.  369,  79   N.  W.  853. 

12.  Receiver  custodian  of  bank's  as- 
sets.— Richardson  v.  Olivier,  44  C.  C. 
A.  468,  105  Fed.  277,  53  L.  R.  A.  113; 
Corn  Exch.  Bank  v.  Blye,  101  N.  Y. 
303,  4  N.  E.  635;  Scott  v.  Armstrong, 
146  U.  S.  499,  36  L.  Ed.  1059,  13  S.  Ct. 
148;  First  Nat.  Bank  v.  Colby  (U.  S.), 
21   Wall.   609,   22  E.   Ed.   6H7. 

As  stated  in  In  re  Tyler,  149  U.  S.  164, 
37  E.  Ed.  689,  13  S.  Ct.  785,  "no  rule  is 
better  settled  than  that  when  a  court  has 
appointed  a  receiver,  his  possession  is 
the  ppssession  of  the  court,'  for  the 
benefit  of  the  parties  to  the  suit  and 
all  concerned,  and  can  not  be  dis- 
turbed without  the  leave  of  the  court; 
and  *  *  *  if  any  person,  v/ithout  leave, 
intentionally  interferes  with  such  pos- 
session, he  necessarily  commits  a  con- 
tempt of  court,  and  is  liable  to  uunish- 
ment  therefor."  In  re  Chetwood,  165 
U.,S.   443,  41  L.  Ed.  783,  17  S.   Ct.   3SS. 

He  takes  no  greater  rights  in  the 
property  than  the  insolvent  bank  it- 
self possessed.  Hence  it  is  not  ma- 
terial, as  respects  his  right  to  a  fund 
to  the  bank's  credit  with  another  bank, 
which  was  claimed  by  a  creditor, 
whether  it  was  exclusively  a  cash  in- 
debtedness, or  partly  money  or  drafts 
in  course  of  transmission  or  collection 
by  that  bank.  Fourth  St.  Nat.  Bank 
V.  Yardley,  165  U.  S.  634,  41  L.  Ed. 
S55,    17    S.    Ct.    439. 

The  receiver  takes  the  assets  of  the 
bank  as  a  mere  trustee  for  creditors, 
and  not  for  value  and  without  notice, 
and,  in  the  absence  of  statute  to  the 
contrary,  subject  to  all  claims  and  de- 
fenses that  might  have  been  inter- 
posed as  against  the  insolvent  corpora- 
tion before  the  liens  of  the  United 
States  and  of  the  general  creditors  at- 
tached. Scott  V.  Armstrong,  146  U. 
S.  499,  36  L.  Ed.  1059,  13  S.  Ct.  148. 

A    receiver    of   a    national    bank    oc-  ^ 
cupies  a  position  analogous  to  that  of 
a  statutory  assignee  in  insolvency,  and 


is  not  a  bona  fide  holder  for  value  of 
the  assets  of  the  bank.  Hade  v.  Mc- 
Vay,  etc.,  Co.,  31  O.  St.  231;  Arm- 
strong V.  Warner,  49  O.  St.  370,  31  N. 
E.  877,  17  L  R.  A.  466,  affirming  31 
Wkly.   E.   Bull.   124,   10   O.   Dec.  426. 

Where  stock  of  an  Ohio  corpora- 
tion was  lawfully  owned  by  a  national 
bank,  but  not  registered  in  it?  name  in 
the  books  of  the  corporation,  a  re- 
ceiver of  the  bank,  who,  by  virtue  of 
his  office,  acquired  control  of  the 
stock,  is  not,  by  reason  of  merely  such 
control,  a  stockholder  within  §  5673, 
Rev.  Stat,  of  Ohio,  and  is  not  au- 
thorized to  petition  under  said  section 
for  a  dissolution  of  the  corporation. 
Armstrong  v.  Herancr.urt  Brewing 
Co.,  11  O.  Dec.  297,  26  Wkly.  L. 
Bull.   39. 

13.  Duty  to  collect  but  not  to  dis- 
tribute.—Bank  V.  Kennedy  (U.  S.),  17 
Wall.  19,  21  L.  Ed.  551;  Beckham  v. 
Shackelford,  8  Tex.  Civ.  .A.pp.  060,  29 
S.   W.   200. 

The  statute  then  requires  him  to 
pay  all  moneys  realized  from  the  as- 
sets into  the  United  States  treasurj', 
subject  to  comptroller's  order,  and 
this  rule  no  order  or  proceeding  in  a 
state  court  can  modify  or  control. 
Earle  v.  Pennsylvania,  178  U.  S.  449, 
44  L.   Ed.  1146,  30   S.   Ct.  915. 

After  which  the  receiver  is  not  ac- 
countable therefor  to  any  claimant 
thereof.  Hitz  v.  Jenks,  133  U.  S.  297, 
31    L.    Ed.   156,    8    S.    Ct.   143. 

Following  misappropriated  assets. — 
Where  the  members  of  a  private  bank- 
ing firm  were  also  controlling  directors 
of  a  national  bank,  and  had  wrong- 
fully converted  large  sums  belonging 
to  the  bank  to  the  use  of  the  firm  and 
its  members  and  used  .same  in  the  pur- 
chase of  property  for  the  firm  and  its 
members,  and  afterwards  executed  a 
general  assignment  thereof,  with 
preferences  for  creditors,  after  the 
failure  of  the  bank  and  the  appoint- 
ment of  a.  receiver  therefor,  the  re- 
ceiver was  entitled  to  a  surrender  of 
such  of  the  property  which  it  was 
found  had  "actually  been  purchased 
with  the  moneys  of  the  bank  as  he 
elects  to  take,  but  of  no  other."  In 
other  words,  the  receiver  is  not  en- 
titled to  a  charge  upon  the  entire  mass 
of   the    estate,   with   priority   over   the 
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the  comptroller  of  the  currency  and  the  moneys  collected  by  him  are  paid 
over  to  the  comptroller,  who  disburses  them  to  the  creditors  of  the  insolvent 


other  creditors  of  the  banking  firm. 
Peters  v.  Bain,  133  U.  S.  670,  33  L.  Ed. 
696,    10    S     Ct.    354. 

"Purchases  made  and  paid  for  out 
of  the  general  mass  can  not  be  claimed 
by  the  bank,  unless  it  is  ,='.hown  that 
its  own  moneys  then  in  the  fund  were 
appropriated  tor  that  purpose."  Peters 
V.  Bain,  133  U.  S.  670,  33  L.  Ed,  696, 
10  S.  Ct.  354.  See  Central  Nat.  Bank 
V.  Connecticut  Mut.  Life  Ins.  Co.,  104 
U.    S.    54,   36    L.    Ed.    693. 

■'The  receiver  could  take  'such  of 
the  property  hereinbefore  set  out  and 
found  to  have  been  actually  purchased 
with  the  moneys  of  the  said  bank  as 
he  elects  to  take;  and  by  making  said 
election  and  receiving  such  property 
the  said  receiver  is  not  to  be  estopped 
from  receiving  the  full  benefit  of  the 
said  deed  of  trust,  or  the  provisions 
thereof,  in  favor  of  the  Exchange  Na- 
tional Bank.'  "  Peters  v.  Bain,  133  U. 
S.  670,  33  L.  Ed.  696,  10  S.  Ct.  354. 

But  the  directors  as  bankers  having 
discounted  notes  and  rediscounted 
them  with  the  bank,  the  receiver  C3,n 
not,  on  that  account  lay  claim  to  prop- 
erty, conveyed  by  the  makers  of  the 
notes  to  the  directors,  as  being  pur- 
chased with  the  bank's  money  for  the 
benefit  of  the  firm  of  the  directors. 
Peters  v.  Bain,  133  U.  S.  670.  33  L. 
Ed.   696,    10    S.    Ct.    354. 

Recovery  of  illegal  dividend  by  re- 
ceiver.— The  receiver  of  a  national 
bank  can  not  recover  a  dividend  paid, 
not  at  all  out  cf  profits,  but  entirely 
out  of  the  capital,  when  the  stock- 
holder receiving  such  dividend  acted 
in  good  faith,  believing  the  same  to  be 
paid  out  of  the  profits,  and  when  the 
bank,  at  the  time  such  dividend  was 
declared  and  paid,  was  not  insolvent. 
McDonald  v.  Williams.  174  U.  S.  397, 
43   L.   Ed.   1022,   19   S.   Ct.   743. 

A  national  bank  being  solvent,  al- 
though it  paid  its  dividends  out  of 
capital,  did  nrt  pay  them  out  of  a  trust 
fund.  Upon  the  subsequent  insolvency 
of  the  bank  and  the  appointment  of  a 
receiver,  an  action  could  not  be 
br'-iiight  by  the  latter  to  recover  the 
dividends  thus  paid  on  the  theory  that 
they  were  paid  from  a  trust  fund,  and 
therefore  were  liable  to  be  recovered 
back.  McDonald  v.  Williams,  174  U. 
S.  397,   43   L.   Ed.   1023.   19   S.   Ct.  743. 

Section  5204,  Rev.  Stat.,  makes  the 
payment  of  a  dividend  out  of  capital 
illegal   and  ultra  vires   of  the   corpora- 


tion, and  that  money  thus  paid  re- 
mains the  property  of  the  corpora- 
tion, and  can  be  followed  into  the 
hands  of  any  volunteer.  The  section 
provides  that  "no  association,  or  any 
member  thereof,  shall,  during  the  time 
it  shall  continue  its  banking  opera- 
tions, withdraw,  or  permit  to  be  with- 
drawn, either  in  the  form  of  dividends 
or  otherwise,  any  portion  of  its  capi- 
tal." But  a  shareholder  has  not  with- 
drawn or  permitted  to  be  withdrawn 
in  the  form  of  a  dividend  any  portion 
of  the  capital  of  the  bank  which  he  has 
simply  and  in  good  faith  received  a 
dividend  declared  by  a  board  of  di- 
rectors of  which  he  was  not  a  mem- 
ber, and  which  dividend  he  honestly 
supposed  was  declared  only  out  of 
profits.  McDonald  v.  Williams,  134  U. 
S.   397.  43   L.   Ed.   1023,   19   S'    Ct.   743. 

"Under  such  circumstances  we  can 
not  think  that  congress  intended  by 
the  use  of  the  expression  'withdraw  or 
permit  to  be  withdrawn,  either  in  the 
form  of  dividends  or  otherwise,'  any 
portion  of  its  capital,  to  include  the 
case  of  the  passive  receipt  of  a  divi- 
dend by  a  shareholder  in  the  bona  fide 
belief  that  the  dividend  was  paid  out 
of  profits,  while  the  bank  was  in  fact 
solvent.  We  think  it  would  be  an  im- 
proper construction  of  the  language  of 
the  statute  to  hold  that  it  covers  such 
a  case."  McDonald  v.  Williams,  174 
U.  S.  397,  43  L,  Ed.  1023,  19  S.  Ct.  743. 

"The  declaration  and  payment  of  a 
dividend  is  part  of  the  course  of  busi- 
ness of  these  corporations.  It  is  the 
thing  for  which  thev  are  established, 
and  its  payment  is  looked  for  as  the 
appropriate  result  of  the  business 
which  has  been  done.  The  presump- 
tion of  legality  attache's  to  its  declara- 
tion and  payment,  because  declaring 
it,  is  to  assert  that  it  is  payable  out  of 
the  profits."  McDonald  v.  Williams, 
174  U.  S.  397,  43  L.  Ed.  1033,  19  S.  Ct. 
743. 

Bank  insolvent  when  dividend  paid. 
— "In  case  of  insolvency,  however,  the 
recovery  of  the  money  paid  in  the  o'-- 
dinarv  way  without  condition  is  al- 
lowed, not  on  the  ground  of  contract 
to  repay,  but' because  the  money  thus 
paid  was  in  equitv  the  money  of  the 
creditor;  that  it  did  not  belong  to  the 
bank,  and  the  bank  in  paving^  could  be- 
stow no  title  in  the  monev  it  paid  to 
one  who  did  not  receive  it  bona  fide 
and  for  value.    The  assets  of  the  bank 
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bank.i*  However,  the  assets  of  an  insolvent  national  bank  are  not  brought 
under  the  control  or  protection  of  the  federal  courts  by  being  taken  into 
custody  by  a  receiver  appointed  by  the  comptroller  of  the  currency,  nor  by 
their  transfer  from  the  receiver  to  an  agent  of  the  shareholders  appointed 
pursuant  to  the  act  of  congress  to  wind  up  the  affairs  of  the  bank.i^  A  re- 
ceiver appointed  by  the  comptroller  to  liquidate  the  affairs  of  an  insolvent  na- 
tional bank,  as  such,  is  vested  with  all  the  rights  of  creditors  and  the  rights 
of  the  corporation  itself. ^^     He  may  doubtless  challenge  any  wrongful  acts 


while  it  is  solvent  may  clearly  not  be 
impressed  with  a  trust  in  favor  of 
creditors,  and  yet  that  trust  may  be 
created  by  the  very  fact  of  the  in- 
solvency and  the  trust  enforced  by  a 
receiver  as  the  representative  of  all 
the  creditors."  McDonald  v.  Wil- 
liams, 174  U.  S.  397,  43  L.  Ed.  1022,  19 
S.    Ct.    743. 

"But  we  do  not  wish  to  be  under- 
stood as  deciding  that  the  doctrine  of 
a  trust  fund  does  in  truth  extend  to  a 
shareholder  receiving  a  dividend,  in 
good  faith  believing  it  is  paid  out  of 
profits,  even  though  the  bank  at  the 
time  of  the  payment  be  in  fact  in- 
solvent. That  question  is  not  herein 
presented  to  us,  and  we  express  no 
opinion  in  regard  to  it.  We  only  say, 
that  if  such  a  dividend  be  recoverable, 
it  would  be  on  the  principle  of  a  trust 
fund."  McDonald  v.  Williams,  174  U. 
S.  397,  43  L.  Ed.  1022,  19  S.  Ct.  743. 

14.  Disposition  of  moneys  collected 
by  receiver. — In  re  Chetwood,  165  U. 
S.  443,  41   L.   Ed.  782,  17   S.   Ct.  385. 

The  receiver  is  practically  the  agent 
of  the  comptroller  of  the  currency, 
who  acts  for  the  government.  Watts 
V.  Dubois  (Tex.  Civ.  App.),  66  S.  W. 
698. 

15.  Effect  of  custody  9f  assets  by 
receiver  or  agent  as  bringing  same  un- 
der control  of  federal  courts. — Snoho- 
mish V.  Puget  Sound  Nat.  Bank,  81 
Fed.  518,  following  In  re  Chetwood, 
165  U.  S.  443,  41  L.  Ed.  782,  17  S.  Ct. 
383. 

"It  is  true  as  stated  In  re  Tyler, 
149  U.  S.  164,  37  L.  Ed.  689,  13  S.  Ct. 
785,  *  *  *  'no  rule  is  better  settled 
than  that,  when  a  court  has  appointed 
a  receiver,  his  possession  is  the  pos- 
session of  the  court,  for  the  benefit 
of  the  parties  to  the  suit  and  all  con- 
cerned, and  can  not  be  disturbed  with- 
out the  leave  of  the  court;  and  that  if 
any  person,  without  leave,  intention- 
ally interferes  with  such  possession, 
he  necessarily  commits  a  contempt  of 
court,  and  is  liable  to  punishment 
therefor.'  But  we  do  not  regard  these 
proceedings  as  falling  within  that  rule. 


*  *  *  yhe  receiver  acts  under  the  con- 
trol of  the  comptroller  of  the  cur- 
rency, and  the  moneys  collected  by 
him  are  paid  over  to  the  comptroller 
who  disburses  them  to  the  creditors 
of  the  insolvent  bank."  Per  Fuller,  C. 
J.,  in  In  re  Chetwood.  165  U.  S.  443, 
41    L.   Ed.   782,   17   S.    Ct.   385. 

16.  Receiver  vested  with  rights  of 
creditors  and  of  corporation. — Brown 
V.  Schleier,  55  C.  C.  A.  475,  118  Fed. 
981.  Decree  affirmed  in  194  U.  S.  38, 
48    L.    Ed.    857,    24   S.    Ct.    558. 

A  receiver  of  a  national  bank,  in  all 
actions  and  suits  growing  out  of  the 
transactions  of  the  bank,  represents  it 
as  fully  as  an  executor  represents  his 
testator.  Butler  v.  Eaton,  141  U.  S. 
240,  3,1  L.   Ed.  713. 

The  receiver  does  not  represent  the 
bank  alone;  he  represents  all  the  par- 
ties. He  represents  the  law,  which 
takes  charge  of  the  property  for  the 
benefit  of  all  creditors,  according  to 
their  respective  and  mutual  rights. 
Casey  v.  Cavaroc,  96  U.  S.  467,  24  L. 
Ed.  779. 

And  where  the  bank  would  be  es- 
topped, the  receiver  is  likewise  es- 
topped Armstrong  v.  American  Exch. 
Nat.  Bank,  133  iS.  S.  43?,  33  L.  Ed. 
747,    10   S.    Ct.    450. 

"It  may  be  laid  down  as  a  general 
rule,  as  well  at  the  common  law  as 
the  civil  law,  that  a  trustee,  assignee, 
or  syndic,  having  the  powers  and  oc- 
cupying the  relations  which  are  sus- 
tained by  a  receiver  under  The  Na- 
tional Banking  Act,  or  an  assignee  in 
bankruptcy,  may  well  oppose  any 
privilege  or  preference  which  the  law 
itself,  unaided  by  a  bona  fide  pur- 
chase or  judgment,  would  regard  as 
void  against  the  general  creditors  in 
a  direct  contest  between  them  and  the 
parties  claiming  such  privilege  or 
preference;  even  though  the  debtor 
himself,  on  account  of  some  personal 
disability  arising  from  his  own  acts 
or  engagements,  could  not  resist  the 
claim.  That  an  assignee  in  bank- 
ruptcy has  this  power  can  not  well  be 
doubted;    and    since    a    national    bank 
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which  creditors  could  challenge,  and  maintain  such  suits  against  third  par- 
ties, including  actions  against  directors  and  stockholders  of  the  bank  on  ac- 
count of  wrongful  and  fraudulent  acts,  as  the  corporation  might  maintain. ^'^ 
He  has  authority,  on  sufficient  consideration,  to  extend  the  time  of  payment 
of  a  debt  owing  such  bank,  where  by  so  doing  he  can,  in  his  judgment, 
strengthen  the  security  he  holds  for  the  payment  of  such  debt.'*  He  may, 
upon  the  order  of  a  competent  court,  sell  or  compound  all  bad  or  doubtful 
debts  of  the  bank  and  all  the  real  and  personal  property  on  such  terms  as 
the  court  shall  direct,  but  can  not  sell  the  property  of  the  bank  in  the  absence 
of  such  an  order  or  upon  terms  in  conflict  therewith. ^^  Where  a  receiver,  on 
taking  possession  of  the  assets  of  a  national  bank,  finds  its  affairs  in  confu- 
sion and  finds  stock  pledged  to  it  as  collateral  with  no  definite  and  certain 
agreement  as  to  the  particulars  of  the  pledge,  it  is  his  duty  to  ascertain  and 
assert  fully  the  obligations  and  liabilities  of  the  pledger  to  the  bank  and  the 


can  not  be  put  into  bankruptcy,  but 
can  only  be  wound  up  under  the  pe- 
culiar provisions  of  tiie  banking  act, 
the  receiver  appointed  by  virtue 
thereof  must  have  the  same  power,  or 
the  absurd  consequence  would  follow, 
that  the  property  of  a  bank  disposed 
of  by  voluntary  conveyances,  or 
pledges  not  good  as  to  third  persons,  ' 
would  be  beyond  the  reach  of  cred- 
itors." Casey  v.  Cavaroc,  96  U.  S. 
467,    24   L.    Ed.    779. 

A  receiver  of  a  national  bank  holds 
its  negotiable  notes  subject  to  the 
same  defenses  that  applied  to  the  bank 
itself.  Hatch  v.  Johnson  Loan,  etc., 
Co.,   79   Fed.   .S28. 

17.  Right  to  challenge  wrongful 
acts,  maintain  suits  against  third  par- 
ties, etc. — Brown  v.  Schleier,  55  C.  C. 
A.  475,  118  Fed.  981.  Decree  affirmed 
in  194  U.  S.  18,  48  L.  Ed.  857,  24  S.  Ct. 
558;  Hayden  v.  Thompson,  17  C.  C. 
A.    592,    71    Fed.    60. 

18.  Authority  of  receiver  to  extend 
time  of  payment  of  debt  owing  bank. 
— People's  State  Bank  v.  Francis.  8  X. 
Dak.   369,   79   N.   W.   853. 

19.  Power  to  sell  or  compound 
debts,  etc.— Ellis  v.  Little,  27  Kan.  707. 
41  Am.  Rep.  434;  Beckham  v.  Shackel- 
ford, 8  Tex.  Civ.  App.  660,  29  S.  W. 
200. 

Under  §  5234  of  the  U.  S.  Rev. 
Stats.,  when  the  receiver  deems  it  de- 
sirable to  sell  or  compound  bad  or 
doubtful  debts,  or  to  sell  the  real  and 
personal  property  of  the  bank,  it  de- 
volves upon  him  to  procure  '"'the  or- 
der of  a  court  of  record  of  competent 
jurisdiction,"  but  the  funds  arising 
therefrom  are  disbursed  by  the  comp- 
troller, as  in  the  instance  of  other  col- 


lections. In  re  Chetwood.  165  U.  S. 
443,    41    L.    Ed.    782,    17    S.    Ct.    385. 

The  district  court  is  "a  court  of 
record  of  competent  jurisdiction," 
within  Rev.  St.,  §  5234,  permitting  a 
receiver  of  a  national  bank  to  com- 
promise doubtful  claims  on  the  order 
of  such  a  court.  In  re  Piatt,  Fed.  Cas. 
No.    11.211,    1    Ben.    534. 

Under  Rev.  St.,  §  5334,  which  pro- 
vides that  the  receiver,  upon  the  wind- 
ing up  of  the  affairs  of  the  bank,  and 
upon  the  order  of  a  court  of  compe- 
tent jurisdiction,  may  compound  "all 
bad  or  doubtful  debts,"  when  the  claim 
is  not  bad  or  doubtful  such  or-ler  is  in- 
valid, and  a  composition  made  there- 
under is  ineffectual.  Price  v.  Yates, 
Fed.    Cas.   No.    11,418. 

Under  Rev.  St.  U.  S.,  §  5234,  au- 
thorizing the  receiver  of  a  certain 
bank  to  compromise  certain  debts  un- 
der order  of  the  court,  a  composition 
by  him  of  a  debt,  not  included  in  those 
authorized,  is  not  valid,  though  made 
under  order  of  court.  Price  v.  Yates, 
Fed.    Cas.   No.   11,418. 

Without  power  to  exchange,  barter 
or  trade  assets. — The  receiver  of  a  na- 
tional bank,  directed  to  sell  the  assets 
on  such  terms  and  in  such  manner  as 
he  deems  best  for  the  interest  of  all 
concerned,  has  no  power  to  exch3n<Te, 
barter,  or  trade  the  assets.  Ellis  v. 
Little,  37  Kan.  707,  41  Am.   Rep.   434, 

Reopening  compromise. — Where  the 
receiver  of  a  national  bank  compro- 
mised suits  with  counsel  for  the 
United  States,  the  compromise  will 
not  be  opened  years  afterwards,  no 
fraud  being  alleged.  Henderson  v. 
Myers  (Pa.),  33  Leg.  Int.  360,  11  Phila. 
616. 
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purpose  and  extent  of  the  pledge. 2°  He  may  apply  to  a  court  of  record  of 
competent  jurisdiction  for  an  order  to  sell  stocks  and  bonds  in  pledge  in 
his  hands,  and  it  is  not  necessary  for  him  to  obtain  formal  authorization  of 
the  United  States  comptroller  to  make  the  application;  nor  is  it  essential 
that  he  should  likewise  have  the  formal  authority  of  the  comptroller  to  sell.^"^ 
The  courts  are  not  vested  with  any  general  supervisory  or  directing  power 
over  the  liquidation  of  insolvent  national  banks,  and  can  not  order  or  author- 
ize a  receiver  to  sell  at  private  sale  securities  held  by  the  bank  as  pledgee, 
which  do  not  come  within  the  authority  given  by  Rev.  St.,  §  5234,  to  order 
the  sale  or  compounding  of  bad  or  doubtful  d^bts,  or  the  sale  of  real  or  per- 
sonal property  of  the  association. ^^  a  receiver  of  a  national  bank  appointed 
by  the  comptroller  of  the  currency  is  limited  in  his  functions  by  the  object 
of  the  receivership,  and  the  duties  which  it  involves, ^^  and  persons  dealing 
with  him  in  his  official  capacity  are  chargeable  with  knowledge  of  his  au- 
thority, and  the  estate  of  the  bank  can  not  be  charged  for  the  receiver's 
default  or  inability  to  perform  contractors  in  excess  of  his  authority.^'*  A 
receiver  of  a  national  bank,  appointed  by  the  comptroller  of  the  currency,  is 
not  vested,  by  virtue  of  his  appointment,  with  all  of  those  visitorial  powers 
over  national  banks  which  the  United  States,  acting  in  its  sovereign  capac- 
ity, may  exercise.-'  He  is  not,  in  virtue  of  his  office  as  receiver,  author- 
ized to  challenge  or  impeach  an  executed  transaction  between  the  bank  and 
a  third  party  that  is  simply  ultra  vires  and  which,  though  known  to  the 
United  States,  through  its  proper  officials,  at  the  time  it  is  undertaken  and 
consummated,  was  neither  arrested  nor  complained  of  by  the  United  States 

20.  Duties  as  to  property  pledged  to  23.     Limitation    of   functions   to   ob- 
bank. — Wise  v.  Williams,  163  Fed.  161.      ject  of  receivership. — Ellis  v.  Little,  27 

21.  Sale     of     pledged     securities. —  Kan.  707,   41   Am.   Rep.  434. 
Richardson   v.    Turner,    53     La.     Ann.  24.     Persons    dealing    with    receiver 
1613,  38  So.  158,  affirmed  in  Turner  v.  charged    with    knowledge    of    his    au- 
Richardson,    180    U.    S.    87,    45    L.    Ed.  thority.— Ellis    v.    Little,    27    Kan.    707, 
438.   21   S.   Ct.   295.  41    Am.    Rep.    434. 

22.  In  re  Earle,  92  Fed.  32.  As  the  power  of  a  receiver  of  a  na- 
An      instrument      assigning      certain       tional    bank    appointed    by    the    cornp- 

shares  of  stock  and  bonds  to  the  re-  troller  is  restricted,  a  person  dealing 
ceiver  of  a  national  bank  to  secure  a  with  him  in  his  official  capacity  is 
debt  from  the  assignor  to  the  bank,  bound  as  a  matter  of  law  to  have 
subject  to  certain  prior  pledges  of  a  knowledge  of  his  authority  to  act,  and 
portion  of  the  stock  and  bonds,  in  if  contracts  and  agreernents  are  en- 
terms  vested  the  receiver  with  "the  tered  into  with  the  receiver  in  excess 
rights  of  an  owner,  so  far  as  regards  of  his  authority  as  conferred  by  lawj 
sale,  disposition,  and  management."  the  parties  contract  at  their  own  peril. 
Held,  that  dealings  with  the  stock  and  and  the  estate  of  a  bank  can  not  be 
bonds  by  the  receiver  after  the  as-  charged  for  the  default  or  inability  of 
signer's  death,  with  the  approval  of  a  receiver  acting  outside  of  his  func- 
the  controller,  by  which  a  forced  sale  tions  as  receiver  and  beyond  the  du- 
was  prevented  by  prior  pledges,  and  ties  it  involves.  Beckham  v.  Shackel- 
all  parties  in  interest  were  benefited,  ford,  8  Tex.  Civ.  App.  660,  29  S.  W. 
could  not  be  attacked  in  equity  by  the  200.  .  ,  ,i 
assignor's  administrator  because  he  25.  Receiver  not  endowed  with  all 
did  not  assent  to  the  same.  Decree,  visitorial  powers  of  government.— 
Earle  v  McCartney,  113  Fed.  372,  af-  Brown  v.  Schleier,  55  C.  C.  A.  475, 
firmed  McCartney  v.  Earle,  53  C.  118  Fed.  981.  Decree  affirmed  in  194 
C.   A.   393,   115   Fed.   463.  U.  S.  18,  48  L.  Ed.  857,  34  S.  Ct.  558. 
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or  any  creditor  or  stockholder  of  the  bank.^s  f^g  (-j^jj  ^ot  charge  the  estate 
of  the  bank  by  his  executory  contract  unless  authorized  to  do  so  under  the 
provisions  of  the  National  Banking  Act  and  the  order  of  a  competent  court 
of  recofd  obtained  under  the  terms  of  that  act.^'^  A  receiver  of  a  national 
bank  is  not  liable  for  damages  sustained  by  a  person  on  account  of  the  fraud 
practiced  upon  him  by  the  bank  and  its  officers  in  inducing  him  to  purchase 
stock.28  j(^  provision  of  a  promissory  note  that,  if  not  paid  at  maturity,  the 
makers  and  indorsers  shall  be  liable  for  all  cost  of  collecting  or  attempt- 
ing to  collect  the  same,  including  an  attorney's  fee,  can  not  be  enforced 
beyond  the  allowance  of  statutory  cost  against  the  receiver  of  an  insol- 
vent national  bank  who  took  charge  of  its  assets  for  the  purpose  of  liqui- 
dation before  the  note  matured.^®     The  receiver  of  a  national  bank,  who 


86.  Not  authorized  to  challenge  or 
impeach    executed    transactions,    etc. — 

Brown  v.  Schleier,  55  C.  C.  A.  475,  118 
Fed.  981.  Decree  affirmed  in  194  U. 
S.   18,   48   L.   Ed.   857,   34   S.   Ct    558. 

The  owner  of  real  property  leased 
to  a  national  bank  for  building  pur- 
poses is  not  liable  to  account  to  the 
bank's  receiver  for  the  bank  building 
erected  thereon,  which  the  bank,  while 
insolvent  and  in  course  of  voluntary- 
liquidation,  turned  over  tn  him  in  con- 
sideration of  a  release  from  all- further 
liability  under  the* lease;  the  bank  be- 
in:?  at  the  time  in  arrears  for  rent  and 
taxes,  and  the  income  from  the  prop- 
erty not  exceeding  the  charges  against 
it.  Decree,  55  C.  C.  A.  475,  118  Fed. 
981,  affirmed.  Brown  v.  Schleier,  194 
U.  S.  18,  48  L.  Ed.  857,  24  S.  Ct.  558. 

"There  are  some  ultra  vires  acts, 
when  committed  by  a  national  bank, 
which  the  government  alone  is  per- 
mitted to  call  in  question  after  such 
acts  are  committed.  For  example,  in 
National  Bank  v.  Stewart,  107  U.  S. 
676,  27  L.  Ed.  592,  2  S.  Ct.  778,  where 
such  a  bank  had  loaned  money  on  the 
security  of  its  own  stock  in  admitted 
violation  of  §  5201,  Rev.  Stat.  (U.  S. 
Comp.  St.  1901,  p.  3494),  the  court  de- 
cided, in  substance,  that,  if  any  one 
'except  the  government'  could  chal- 
lenge the  transaction,  it  could  only  be 
done  before  the  contract  was  executed. 
In  the  well-known  case  of  National 
Bank  v.  Matthews,  98  U.  S.  621,  So  L. 
Ed.  188,  it  appeared  that  a  national 
bank  had  loaned  money  on  the  security 
of  real  property  in  violation  of  §  5136, 
Rev.  Stat.  (U.  S.  Comp.  St.  1901,  p. 
3456),  and  was  proceeding  to  fore- 
close the  mortgage,  whereupon  the 
mortgagor  sought  to  enjoin  the  fore- 
closure proceedings  upon  the  ground 
that  the  mortgage  was  a  nullity,  be- 
cause the  bank  had  no  authority  to  ac- 


cept it  as  security  for  a  loan.  It  was 
held,  however,  that  the  act  of  makmg 
the  loan  on  the  security  of  real  prop- 
erty, although  ultra  vires,  did  not  ren- 
der the  mortgage  void;  that  the  mort- 
gagor could  not  successfully  resist  the 
foreclosure  proceedings  because  of  the 
ultra  vires  character  of  the  transac- 
tion; and  that  the  United  States  alone 
could  challenge  it,  doing  so  by  a  pro- 
ceeding to  oust  the  bank  of  its  fran- 
chises. The  court  said  that  a  private 
person  could  not  directly  or  indirectly 
usurp  this  function  of  the  government, 
but  that  it  was  the  right  of  the  gov- 
ernment to  determine  whether  it 
would  complain  of  the  transaction. 
The  same  rule  was  reaffirmed  in  Rey- 
nolds V.  Crawfordsville  First  Nat. 
Bank,  112  U.  S.  405,  28  L.  Ed.  733,  5 
S.  Ct.  213,  and  was  followed  and  en- 
forced by  this  court  in  Sioux  City 
Terminal  R.,  etc.,  Co.  v.  Trust  Co.,  27 
C.  C.  A.  73,  S2  Fed.  124."  Brown  %<. 
Schleier,  55  C.  C.  A.  475,  118  Fed.  981. 

27.  Power  to  charge  bank  by  ex- 
ecuting contract. — Ellis  v.  Little,  37 
Kan.  707,  41  Am.  Rep.  434. 

The  receiver  of  a  national  bank 
gave  a  claim  to  an  attorney,  agreeing 
to  give  him  one-half  the  proceeds,  and 
directed  him  not  to  compromise  with- 
out his  consent.  This  contract  was 
not  authorized  by  any  court,  nor  by 
the  comptroller  of  the  currency.  Held, 
that  the  receiver  had  no  authority  to 
make  the  contract,  and  that  the  at- 
torney could  recover  no  part  of  a  lot 
conveyed  to  the  receiver  in  compro- 
mise of  the  claim.  Barrett  v.  Henrietta 
Nat.   Bank,  78  Tex.  223,  14  S.  W.  569. 

28.  Liability  for  damages  for  fraud 
practiced  by  bank  and  its  officers. — 
Lantry  v.  Wallace,  182  U.  S.  536,  45 
L.  Ed.  1218,  21  S.  Ct.  878,  affirming  38 
C.    C.   A.   510,   97    Fed.   865. 

29.  Enforcement    against     receiver, 
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is  not  the  "arm  of  a  court,"  but  the  appointee  of  a  federal  officer,  is  sub- 
ject to  the  general  rule  as  to  agents.  That  "in  seeking  to  enforce  contracts 
entered  into  by  agents,  the  principal  is  subject  to  have  them  impeached  by 
any  conduct  of  his  agent  which  would  have  had  that  effect  if  proceeding 
from  himself."^" 

§  287  (3b)  Agent  of  Stockholders.— An  agent  elected  by  the  stock- 
holders of  a  national  bank,  takes  the  place  of  the  receiver,  and  is  at  least  a 
quasi  public  officer,  the  regularity  and  validity  of  whose  appointment  can  not 
be  questioned  in  a  collateral  proceeding.^!  Such  agent  is  no  more  an  officer 
of  the  federal  court  than  the  receiver  was.^^  "Where  an  action  brought  by  a 
stockholder  in  a  national  bank,  in  behalf  of  the  corporation  while  in  the 
hands  of  a  receiver,  has  terminated,  an  agent  of  the  corporation  elected  to 
succeed  the  receiver  as  provided  by  law,  and  charged  with  the  duty  of  con- 
trolling and  disposing  of  its  assets  and  of  distributing  the  proceeds,  is  en- 
titled to  receive  the  proceeds  of  such  action,  less  a  reasonable  allowance  to 
the  plaintiff  for  his  costs,  disbursements,  and  attorney's  fees.^* 

§  287  (4)  Actions  by  or  against  Receiver  or  Agent — §  287  (4a) 
Authority  to  Sue  or  Defend. — In  General. — The  receiver  of  an  insolvent 
national  bank  is  authorized  to  sue  and  defend  actions  for  the  purpose  of 
collecting  the  assets,  and  for  the  adjudication  of  disputed  claims  against 
such  bank.s*  The  act  of  congress  authorizing  the  comptroller  of  the  cur- 
rency to  appoint  a  receiver  to  take  charge  of  any  national  bank  tliat  has  failed 
to  redeem  its  circulating  notes,  and  is  in  default,  with  full  power  to  collect 
all  debts  due  such  bank  or  association,  authorizes  such  receiver,  when  ap- 
pointed, to  sue  for  and  stand  in  judgment  in  the  courts  of  the  country  in 
all  cases  involving  the  collection  of  debts  due  such  bank  or  association.  The 
power  to  collect  debts  embraces  the  right  to  use  all  necessary  means  to  attain 
that  object.35     Suits  may  be  brought   by   the   receiver  of   a   national  bank 

of  provisions  of  promissory  note  as  to  h.   Ed.   782.   17    S.   Ct.   385.     See   ante, 

costs,  etc. — Citizens'   Bank,  etc.,  Co.  v.  "Receivers,"    §   287    (3a). 
Thornton,    98    C.    C.   A.    478,    174   Fed.  33.    Right   to   proceeds   of    suit     by 

752.  stockholder. — Chetwood    v.     California 

30.  Subject    to    general    rule    as    to  Nat.  Bank,  113  Cal.  649,  45  Pac.  854. 
agents. — Watts    v.    Dubois    (Tex.    Civ.  34.     Authority    to    sue    or    defend. — 
App.),    60   S.   W.    698.  Brown    v.    Tillinghast,    84    Fed.    71. 

The  receiver  of  a  national  bank,  like  35.    Case  v.  Berwin,  22  La.  Ann.  321. 

any  one  else,   is  bound  by  the  acts  of  The  receiver  of  a  national  bank  has 

his    agent,    within    the    scope     of      the  the  legal  title  to  the  property  covered 

business    with    which    he    is    intrusted,  by   his    appointment,    entitling   him   to 

and   that   knowledge    obtamed    by   him  maintain  an   action  at  law  in  his  own 

while  in  the  prosecution  of  sticli   busi-  name  in  the  state  courts.     Fish  v.  Olin, 

ness    was    the    knowledge    of    the    re-  76   Vt.   120,   56   Atl.   533. 

ceiver.      Watts    v.    Dubois    (Tex.    Civ.  Where   a   national  bank,   after  or  in 

App.),   66   S.  W.   698.  contemplatron  of  an  act  of  insolvency, 

31.  Status  of  stockholder's  agent. —  made  a  transfer  of  notes  to  a  creditor 
Chetwood  v.  California  Nat.  Bank,  113  as  a  preference,  which  was  void  under 
Cal.   649,   45   Pac.   854.  Rev.  St.,  §  5242  (U.  S.  Comp.  St.  1901, 

38.  Not  an  agent  of  federal  court.  p.  3517),  the  receiver  may  at  his  elec- 
— In   re    Chetwood,    165   U.    S.   443,   41      tion  maintain  an  action  at  law  against 
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at  law  or  in  equity,  and  he  may  sue  in  his  own  name  or  in  the  name  of  the 
association  for  his  use.^^  A  receiver,  in  order  to  sue  for  an  ordinary  debt 
due  the  bank,  is  not  obUged  to  get  an  order  of  the  comptroller  of  the  cur- 
rency.    It  is  a  part  of  his  official  duty  to  collect  the  assets. ^^    Where  a  share- 


the  creditor  for  their  conversion.  Ball 
V.  German  Bank,  109  C.  C.  A.  498,  187 
Fed.   750. 

36.  Power  of  receiver  to  sue  at  law 
or  in  equity,  etc. — Bank  v.  Pahquio- 
Que  Bank  (U.  S.),  14  Wall.  383,  20  L. 
Ed.  840;  Bank  v.  Kennedy  (U.  S.),  17 
Wall.  19,  21  L.  Ed.  551;  Lafayette  Trust 
Co.  V.  Higginbotliam,  136  App.  Div. 
747,  121  N.  Y.  S.  489;  Chicago  Fire 
Proofing  Co.  v.  Park  Nat.  Bank,  145 
111.  487,  32  N.   E.  536. 

In  Chicago  Fire  Proofing  Co.  v. 
Park  Nat.  Bank,  145  111.  487,  32  N.  E. 
356,  it  was  held  that  "after  the  ap- 
pointment of  a  receiver,  he  no  doubt 
had  the  right  to  take  possession  of 
the  assets  of  the  bank,  and  collect  the 
notes  and  other  obligations  due  the 
bank.  But  a  note  payable  to  the  bank 
might  be  sued  on  in  the  name  of  the 
bank,  or  in  the  name  of  the  receiver, 
as  he  might  elect."  Quoted  in  La- 
fayette Trust  Co.  V.  Higginbotham, 
136  App.   Div.   747,   121   N.   Y.   vS.   489. 

Rev.  St.,  §  721,  makes  state  law  ap- 
plicable as  rules  of  decision  in  trials 
at  common  law,  in  the  federal  courts, 
only  where  it  is  not  otherwise  pro- 
vided by  federal  enactment:  and  the 
right  of  a  receiver  of  a  national  bank 
to  bring  a  suit  in  his  own  name  to 
recover  an  assessment  laid  on  stock- 
holders, for  the  purpose  of  paying 
debts,  grows  out  of  Rev.  St.,  §  5234, 
and  the  state  rules  do  not  apply.  Stan- 
ton V.  Wilkeson,  Fed.  Cas.  No  13,299, 
8   Ben.   337. 

37.  Order  from  comptroller  of  cur- 
rency unnecessary. — Bank  v.  Kennedy 
rU.  S."),  17  Wall.  19,  21  L.  Ed.  551; 
Turner  v.  Richardson,  180  U.  S.  87,  43 
L.   Ed.   438,  21   S.   Ct.  295. 

-Authorization  by  the  comptroller  is 
not  necessary  to  entitle  a  receiver  of 
a  national  bank  to  bring  an  action  to 
establish  a  claim  of  the  bank  against 
an  insolvent  debtor,  and  for  the  sale 
of  collateral  held  by  the  bank,  since 
the  provision  of  Rev.  St.  U.  S  ,  §  5334 
[U.  S.  Comp.  St.  1901,  p.  3507],  to  the 
effect  that  the  receiver  shall  be  under 
the  direction  of  the  comptroller,  means 
only  that  he  shall  be  subiect  to  such 
direction,  and  not  that  he  shall  be 
obliged  to  get  special  authority  for 
every  act  that  he  does  in  collecting 
the  assets  and  debts  of  the  bank. 
Judgment,    Richardson   v.    Turner,     53 


La.  Ann.  1613,  28  So.  158,  affirmed. 
Turner  v.  Richardson,  180  U.  S.  87,  45 
L.    Ed.   438,   21    S.   Ct.   295. 

K  bill  by  the  receiver  of  an  in- 
solvent national  bank  against  the 
shareholders  to  recover  dividends  un- 
lawfully paid  out  of  the  capital  at 
times  when  the  bank  had  earned  no 
net  profits  may  be  brought  without  an 
express  order  from  the  comptroller  of 
the  currency.  Hayden  v.  Thompson, 
17   C.   C.   A.   592,   71    Fed.   60. 

It  need  not  be  specifically  averred 
that  each  and  all  of  the  several  thirgs 
had  been  done  which  were  provided 
for  in  sections  forty-six  and  forty- 
seven  of  The  National  Currency  Act, 
in  order  to  furnish  the  evidence  to 
satisfy  the  comptroller  that  the  bank 
had  refused  to  pay  its  notes  and  was 
in  default.  CaHle  v.  Baker  (TJ.  S.),  30 
Wall.    650,    22    L.    Ed.    448. 

In  Kennedy  v.  Gibson  (U.  S.),  S 
Wall.  498,  19  L.  Ed.  476,  the  receiver 
had  instituted  a  suit  in  equity  against 
some  of  the  stockholders  of  the  bank 
for  the  purpose  of  charging  them  with 
the  personal  liability  prescribed  by  the 
twelfth  section  of  the  act;  and  it  was 
held  that  he  had  no  right  to  do  this 
without  the  comptroller's  direction. 
But  it  will  be  perceived  that  that  was 
a  very  special  case,  out  of  the  ordinary 
course,  and  one  which  involved  an  im- 
portant consideration  of  the  policy  to 
be  pursued.  Stockholders  are  not  or- 
dinary debtors  of  the  bank,  but  are 
rather  in  the  light  of  creditors,  their 
stock  being  regarded  as  a  liability 
They  are  entitled  to  all  the  surplus 
that  remains,  if  any  should  remain, 
after  the  payment  of  the  debts.  They 
are  only  conrliLionally  liable  for  those 
debts  after  all  the  ordinary  resources 
of  the  bank  have  been  exhausted,  and 
they  ought  not  to  be  prosecuted  with- 
out due  regard  to  the  circumstances 
of  the  case.  The  determination  on  the 
part  of  those  charged  with  winding  up 
the  affairs  of  the  bank,  to  resort  to 
this  ultimate  remedv.  requires  the  ex- 
ercise of  due  consideration;  and  a  re- 
ceiver ought  not  to  take  it  upon  him- 
self to  decide  so  important  a  question 
without  reference  tr.  the  comptroller 
under  whose  direction  he  acts.  Al- 
though it  is  hi?  liuty  to  collect  the  as- 
sets of  the  institution  he  does  not  dis- 
tribute   them,    and    can    not    ordinarily 
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holder's  agent  has  been  appointed  to  take  charge  of  the  assets  of  a  national 
bank,  such  agent  may  sue  and  be  sued  in  his  own  name  or  in  the  name  of  the 
association.^* 

Power  of  Receiver  to  Move  to  Vacate  Attachment. — In  New  York 
under  the  former  practice  giving  the  right  to  move  to  dissolve  an  attach- 
ment to  a  defendant  only,  the  receiver  of  a  national  bank  had  no  status  in 
court  which  would  justify  him  in  making  a  motion  to  dissolve  an  attachment 
issued  against  the  bank  before  his  appointment,  until  he  had  obtained  an  order 
making  him  a  party  to  the  action.^^  Under  the  present  New  York  code, 
however,  extending  the  right  to  any  person  who,  after  the  attachment  issued, 
acquires  an  interest  in  or  lien  upon  the  property  attached,  the  receiver  ap- 
pointed after  issue  of  attachment  may  move  by  virtue  of  that  relation,  and 
need  not  be  a  party  to  the  suit.*"  Where  a  foreign  attachment  is  sued  out 
against  a  national  bank  after  its  insolvency,  and  before  final  judgment,  in 
violation  of  Rev.  St.  U.  S.,  §  5242,  the  attachment  will  be  quashed  on  a 
rule  taken  by  the  receiver  of  the  bank.*i  The  debtors  of  a  national  bank, 
when  sued  by  a  person  whom  the  comptroller,  professing  to  act  in  pursuance 
of  the  fiftieth  section  of  the  National  Currency  Act,  has  appointed  to  be  its 


know,  without  reference  to  the  comp- 
troller, whether  a  prosecution  of  the 
stockholders  will  be  necessary  or  not.' 
Hence  the  decision  in  the  case  of  Ken- 
nedy V.  Gibson  can  not  fairly  be 
quoted  for  the  government  of  a  case 
like  the  present,  which  is  a  suit  to  re- 
cover an  ordinary  debt.  Ba.ik  v.  Ken- 
nedy (U.  S.),  17  Wall.  19,  21  L.  Ed. 
551. 

38.  Authority  of  shareholder's  agent 
to  sue  or  defend. — Barron  v.  McKin- 
non,  179  Fed.  759. 

Where  a  shareholder's  agent  has 
been  appointed  to  take  charge  of  the 
assets  of  a  national  bank  under  Act 
June  30,  1876,  c.  156,  §  3,  19  Stat.  63 
(U.  S.  Comp.  St.  1901,  p.  3510),  pro- 
viding that  such  agent  may  sue  and 
be  sued  in  his  own  name  or  in  the 
name  of  the  association,  suit  was 
properly  instituted  against  him  by  an 
alleged  creditor  of  the  bank  to  re- 
cover on  a  guaranty  collateral  to  a 
sale  to  complainant  of  certain  stock 
owned  by  the  bank.  Barron  v.  Mc- 
Kinnon,   179    Fed.    759. 

39.  Povyer  of  receiver  to  move  to 
vacate  attachment  issued  before  his 
appointment. — Tracy  v.  First  Nat. 
Bank,  37  N.  Y.  523;  Allen  v.  Scandin- 
avian Nat.  Bank  (N.  Y.),  46  How. 
Prac.  71;  National  Shoe,  etc..  Bank  v. 
Mechanics'  Nat.  Bank,  89  N.  Y.  440. 

Where  an  insolvent  national  bank 
of  one  state  having  funds  on  deposit 
in  another  is  proceeded  against  in  the 
latter    state,    and    such    funds    are    at- 


tached, the  receiver  of  such  bank,  not 
being  a  party  to  the  action,  can  not 
move  to  set  aside  the  attachment  pro- 
ceedings. Allen  V.  Scandinavian  Nat. 
Bank   (N.  Y.),  46   How.  Prac.  71. 

40.  National  Shoe,  etc..  Bank  v.  Me- 
chanics' Nat.  Bank,  89  N.  Y.  440; 
Steuben  County  Bank  v.  Alberger,  78 
N.  Y.  252;  Key  West  Bldg.,  etc.,  Ass'n 
V.  Bank,  63  Hun  633,  18  N.  Y.  S.  390, 
45  N.  Y.  St.  Rep.  152;  Allen  z.  Bank, 
63  Hun  633,  18  N.  Y.  S.  391,  45  N.  Y. 
St.   Rep.   152. 

A  receiver  of  a  national  bank  of  an- 
other state,  though  not  a  party  to  an 
action  in  a  New  York  court,  has  such 
a  status  that  under  Code,  §  682,  he 
may  move  to  set  aside  attachment  pro- 
ceedings. People's  Bank  v.  Mechanics' 
Nat.  Bank  (N.  Y.),  62  How.  Prac. 
422. 

The  receiver  of  a  bank,  who  ac- 
quired title  to  attached  property  prior 
to  the  attachment,  can  not  move  to 
vacate  the  same  simply  because,  un- 
der such  attachment  against  the  bank, 
his  property  was  seized;  Code  Civ. 
Proc,  §  682,  allowing  only  those  whose 
interests  are  acquired  subsequent  to 
the  attachment  to  so  move.  Key 
West  Bldg.,  etc.,  Ass'n  v.  Bank,  63 
Hun  633,  18  N.  Y.  S.  390,  45  N.  Y.  St. 
Rep.  152;  Allen  v.  Bank,  63  Hun  633, 
18  N.  Y.  S.  391,  45  N.  Y.  St.  Rep.  152. 

41.  Quashal  of  foreign  attachment 
sued  out  in  violation  of  United  States 
Rev.  Stats.,  §  5242.— Commerce  Bank 
V.  City  Nat.  Bank  (Pa.),  12  Phila.  189. 
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receiver,  can  not  inquire  into  the  lawfulness  of  such  receiver's  appoint- 
ment.*^ 

Substitution  of  Agent  in  Suit  Commenced  by  Receiver. — When  the 
receiver  of  an  insolvent  national  bank  has  been  displaced  by  an  "agent"  ap- 
pointed under  the  acts  of  congress  in  that  behalf,  it  is  proper  practice  to  sub- 
stitute, on  motion,  the  "agent"  as  the  plaintiff  on  the  record  in  place  of  the 
"receiver,"  in  a  suit  already  commenced  by  the  latter.*^ 

Laches  as  Affecting  Right  to  Sue  Receiver. — Where  a  secured  creditor 
of  an  insolvent  national  bank  claims  dividends  on  the  whole  amount  of  the 
debt,  without  regard  to  his  collaterals,  but  is  required  by  the  comptroller 
to  first  exhaust  the  collaterals,  and  then  prove  for  the  balance,  and  the 
creditor  accordingly  pursues  this  course,  and  receives  dividends  on  such  bal- 
ance, a  delay  of  two  years  in  suing  the  receiver  to  recover  dividends  on  the 
whole  amount  of  the  debt,  is  not  such  as  to  raise  a  presumption  of  laches, 
or  create  an  estoppel,  no  other  creditor  having  been  harmed  by  the  tempo- 
rary submission  to  the  comptroller's  ruling.**  A  suit  by  a  depositor  in  a 
bank  against  its  receiver  to  recover  the  proceeds  of  a  check  fraudulently 
received  by  the  officers  of  the  bank  after  its  insolvency,  and  which  came  into 
the  hands  of  the  receiver,  commenced  within  three  years  after  the  insolvency, 
is  not  barred  by  laches,  in  the  absence  of  a  statute  of  limitations  which  would 
bar  an  action  at  law  of  like  character,  where  no  injury  to  any  one  has  re- 
sulted from  the  delay,  which  was  due  solely  to  a  misunderstanding  of  his 
rights  by  complainant,  caused  in  part,  at  least,  by  statements  made  to  him  by 
the  receiver.** 

§  287  (4b)  Jurisdiction. — Equity  Jurisdiction. — Equity  has  juris- 
diction of  a  bill  by  a  receiver  of  a  national  bank  to  set  aside  a  transfer  of 
notes  made  by  the  bank  to  prefer  a  creditor. *»    Where  the  controversy  in- 

42.    Debtors   of  bank   can  not  ques-  §  50)   to  be  satisfied,  to  authorize  him 

tion   lawfulness    of   receiver's    appoint-  to    appoint   a   receiver   of    a     national 

ment. — Cadle    v.    Baker    (U.     S.).      20  bank,  under  the  provisions  of  that  act, 

Wall.  650,  22  L.   Ed.  448.  is  sufficient  evidence  of  the  validity  of 

Under   the    act    of    congress    for    the  the  appointment  of  the  receiver  in   an 

organization    of    national    banks,    it    is  action  brought  by  him  as  such.     Piatt 

the  province  of  the   comptroller  of  the  v.  Beebe,  57  N.  Y.  339. 
currency    to    determine     whether      the  43.     Substitution    of    agent    in      suit 

emergency    whicn    authorizes    the    ap-  commenced    by    receiver.— McConville 

pomtmcnt  of  a  receiver  for  a  bank  has  y_    Gilmour,    36    Fed.    277,    1    L.    R.    A. 

risen    or    not.      And    whenever    he    de-  493 

termines     that     the     emergency     has  ^     ^^       ^^^  1 

arisen,    and    appoints    a     receiver      ac-  ^^^  ^^^^j^^^  ^^^  dividends.-Merrill  v. 

cordmgly,  his  determination  is  con-  National  Bank,  173  U.  S.  131,  43  L.  Ed. 
elusive   upon  the   debtors   of  the   bank,  jg  g    ^  affirmina'  decrees,  21 

though    It   may   not   be    so    upon     the  ^    ^    ^  y^  3^  ^    ^    ^ 

bank    itself.      Piatt    v.     Crawford      (N.  ^„„    _„  -r^^,   '  .„ 

Y.),  8  Abb.   Prac.   N.   S.,  297.  063    78  Fed.  298.  .,    ^     ^ 

A    certificate    of   the    comptroller    of  45.     Richardson  v.   Olivier,  44   C.   C. 

the   currency,   approved  and  concurred  A.  468,  105  Fed.  277,  53  L.  R.  A.  113. 
in  by  the  secretary  of  the  treasury,  re-  46.     Equity  jurisdiction  of  bill  to  set 

citing  the  existence  of  all  the  facts  of  aside     preferential   transfer. — .Alabama, 

which   the   former   is   required  by  The  etc.,  R.  Co.  v.  Austin,  36  C.  C.  A.  536, 

National    Currency    Act    (13    Stat.    99,  94  Fed.  897. 
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volves  the  question  on  what  basis  dividends  in  insolvency  should  have  been 
declared,  and  therein  the  enforcement  of  the  trust  in  accordance  with  law, 
there  is  no  doubt  of  the  jurisdiction  in  equity  to  compel  the  allowance  of  divi- 
dends by  the  receiver  of  a  national  bank  upon  a  proper  basis.*^ 

Receiver  Subject  to  Laws  of  State  in  Whose  Court  He  Sues. — A 
receiver  of  a  national  bank  coming  into  a  state  court  to  enforce  a  mortgage 
executed  to  him  to  secure  a  pre-existing  indebtedness  to  the  bank,  although 
he  is  practically  the  agent  of  the  comptroller  of  the  currency,  who  acts  for 
the  government,  is  subject  to  the  laws  of  the  state  relating  to  mortgages  exe- 
cuted in  fraud  of  creditors.** 

Removal  of  Causes. — A  receiver  of  a  national  bank  being  entitled  to  re- 
move actions  against  him  to  the  federal  courts  as  an  action  arising  under 
the  laws  of  the  United  States,  as  provided  by  U.  S.  Comp.  St.  1901,  p.  503, 
§  629.  a  defendant,  when  sued  in  a  state  court  by  sych  receiver,  is  also  en- 
titled to  exercise  the  same  right.*  ^ 

§  287  (4c)  Parties. — Parties  Defendant  in  General. — An  action 
to  establish  the  validity  of  a  claim  against  an  insolvent  bank  may  be  brought 
in  a  court  of  competent  jurisdiction  against  both  the  insolvent  bank  and  the 
receiver,  or  against  the  insolvent  bank  or  the  receiver.^"  If  an  action  to  es- 
tablish the  validity  of  a  claim  against  an  insolvent  bank  is  brought  against 
the  receiver  either  jointly  with  the  insolvent  bank,  or  against  him  only,  he 
may  be  directed  by  the  judgment  in  the  action  to  recognize  the  claim,  and  to 
provide  for  its  payment  along  with  the  other  claims  against  the  bank.^i  If  such 
action  be  brought  against  the  insolvent  bank  only,  it  is  binding  upon  the  re- 

47.  Jurisdiction  of  equity  to  compel  national  currency,"  and  providing  for 
allowance  of  dividends  by  receiver. —  the  appointment  of  a  receiver  in  case 
Merrill  v.  National  Bank,  173  U.  S.  131,  of  the  failure  of  a  bank,  the  receiver 
43  L.  Ed.  640,  19  S.  Ct.  360,  arfirming  is  a  proper  party  defendant  in  proceed- 
decrees  21  C.  C.  A.  282,  75  Fed.  148,  ings  for  the  adjudications  of  claims 
24  C.  C.  A.  663,  78  Fed.  298.  against  the  bank.     Turner  v.  First  Nat. 

48.  Receiver  bound  by  laws  of  state  Bank,  26  Iowa  562. 

in  whose  court  he  sues. — ^Watts  v.  Du-  In  an  action  against  a  national  bank 

bois   (Tex.  Civ.  App.),  66  S.  W.  69b.  for    which    a    receiver    had    been    ap- 

"It  is  true  that  the  receiver  is  prac-  pointed,  by  a  creditor,  to  establish  his 

tically  the  agent  of  the  comptroller  of  claim,  which  had  been  rejected  by  the 

the  currency,  who  acts  for  the  govern-  receiver,    the    latter    is    properly   made 

ment;  but  this  would  not  exempt  him  a  party.     Green  v.  Walkill  Nat.   Bank 

from    the    operation    of    the    laws    of  (N.  Y.),  7  Hun  63. 

Texas  when  he  comes  into  her  courts  The  appointment  of  a  receiver  under 

to  ask  that  rights  be  enforced  under  a  the  National  Bank  Act  does  not  abso- 

mortgagc,  which,  if  the  contentions  of  lutely    dissolve    the    corporation;    and, 

appellees    be    well    founded,    is,    under  in  an  action  to  establish  the  claim  of  a 

such  laws,  fraudulent  and  void."  Watts  creditor  which  has  been  rejected  either 

V.   Dubois    (Tex.   Civ.   App.),   66   S.   W.  by    the    United    States    comptroller    of 

698.  the  currency  or  the  receiver,  the  bank 

49.  Removal  of  causes. — Johnson  v.  and  the  receiver  may  both  be  »ade 
Rankin  (Tex.  Civ.  App.),  95  S.  W.  665.  parties    defendant.      Green    v.    WalkiU 

50.  Propriety  of  action  against  bank  Nat.  Bank  (N.  Y.),  7  Hun  63. 

and  receiver,   or  against  either. — Den-  51.     Judgment  in  action  to  establish 

ton  V    Baker,  24  C.  C.  A.  476,  79  Fed.  claim  brought  against  receiver  jointly 

Igg  with  bank  or  against  receiver  alone.— 

Under  the  Act  of  Congress  of  June  Denton   v.   Baker,   24   C.   C.   A.   473,  79 

3.   1864,   entitled  "An  act  to  provide   a  Fed.  189. 
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ceiver,  unless  void  by  reason  of  fraud  or  collusion. ^^  The  contract  is 
analogous  to  that  of  a  suit  brought  against  a  debtor  for  the  recovery  of  a 
debt,  after  a  general  assignment  of  his  property  made  to  a  trustee  for  the 
benefit  of  creditors.^^  The  contract  between  the  debtor  and  creditor  would 
still  subsist,  and  could  be  enforced  by  suit  against  the  debtor,  and  a  judg- 
ment between  the  original  parties  on  the  contract  would  necessarily  estab- 
lish the  existence  and  extent  of  the  obligation  between  them,  as  well  as 
against  a  trustee  of  his  estate  for  the  benefit  of  creditors.^*  In  an  action  to 
secure  the  application  of  part  of  the  funds  in  the  hands  of  a  receiver  of  a 
national  bank,  appointment  by  the  comptroller  of  the  currency,  in  satisfac- 
tion of  plaintiff's  claim  against  the  insolvent  bank  for  money  received  by  it 
as  collecting  agent,  the  bank  is  only  a  nominal  party,  for  the  receiver  is 
the  one  to  be  held  accountable  for  any  unauthorized  disposition  of  the  money 
sued  for.35  The  comptroller  of  the  currency  and  the  treasurer  of  the  United 
States  are  not  necessary  parties  defendant  in  an  action  against  the  receiver 
of  an  insolvent  national  bank  to  recover  an  assessment  made  by  the  comp- 
troller, but  paid  by  the  plaintiff  under  an  erroneous  belief  that  he  was  a 
stockholder.^^ 

Substitution  of  Receiver  as  Defendant  in  Place  of  Bank. — A  re- 
ceiver of  a  national  bank,  appointed  after  the  commencement  of  an  action 
against  the  bank,  to  recover  on  a  cashier's  check  issued  by  it,  is  entitled  to 
be  substituted  absolutely  as  defendant  in  the  place  of  the  bank,  and  it  is 
error  to  refuse  such  substitution,  and  merely  make  him  an  additional  party 
defendant."'^ 

§  287  (4d)  Conduct  of  Suits. — A  receiver  of  a  national  bank  is  an 
officer  and  agent  of  the  United  States  within  the  meaning  of  §  380  of  the  Re- 
vised Statutes  of  the  United  States,  providing  that  all  suits  and  proceedings 
arising  out  of  the  provisions  of  law  governing  national  banking  associations, 
in  which  the  United  States  or  any  of  its  officers  or  agents  are  parties,  shall 
be  conducted  by  the  District  Attorneys  of  the  several  districts  under  the  di- 
rection and  supervision  of  the  Solicitor  of  the  Treasury. ^^ 

§  287  (4e)  Pleading. — Showing  as  to  Grounds  for  Equitable  Re- 
lief.— In  a  suit  by  a  receiver  of  a  national  bank  to  establish  a  lien  in  favor 

52.  Denton  v.  Baker,  24  C.  C.  A.  their  validity.'"  Denton  v.  Baker,  34 
476,  79  Fed.  189.  C.   C.   A.   476,   79   Fed.   189. 

53.  Denton  v.  Baker,  24  C.  C.  A.  476,  55.  Grant  v.  Spokane  Nat.  Bank, 
79  Fed.  189.  47  Fed.  673. 

54.  Denton  v.  Baker,  34  C.  C.  A.  476,  56.  Comptroller  and  treasurer  of 
79  Fed.  189.  United  States  not  necessary  parties  de- 

"That  was  evidently  the  view  taken  fendant  in  action  against  receiver. — 
by  the  supreme  court  of  The  National  Brown  v.  Tilling-hast,  84  Fed.  71. 
Banking  Act  in  National  Pahquioque  57.  Substitution  of  receiver  as  de- 
Bank  V.  First  Nat.  Bank,  36  Conn.  32i3,  fendant  in  place  of  bank. — Sioux  Falls 
4  Am.  Rep.  80,  where  it  is  said:  'Claims  Nat.  Bank  v.  First  Nat.  Bank,  6  Dak. 
presented  by  creditors  may  be  proved  113,  ,50  N.  W.  829. 

before    the    receiver,    or    they   may    be  58.     Conduct  of  suits  by  district  at- 

put  in  suit  in  any  court  of  competent  torneys. — Gibson   v.    Peters,    150    U.    S. 

jurisdiction  as  a  means  of  establishing  343,  37  L.  Hd.  1104,  14  S.  Ct.  134. 
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of  the  bank,  the  usual  rule  applies  that  the  bill  must  show  sufficient  grounds 
for  equitable  relief.^^ 

Joinder  of  Counts. — In  an  action  by  the  receiver  of  an  insolvent  na- 
tional bank  to  recover  back  an  unlawful  reference,  the  first  count,  which  seeks 
to  recover  back  the  money  deposited  as  an  unlawful  payment  made  in  con- 
templation of  insolvency,  is  not  inconsistent  with  the  second  count,  which 
seeks  to  recover  on  the  certificate  of  deposit  as  a  valid  instrument.^*' 

Effect  of  Want  of  Interest  in  Subject  Matter. — A  bill  in  equity  was 
brought  by  an  alleged  assignee  from  a  national  bank  of  bonds  deposited  with 
the  treasurer  of  the  United  States  to  secure  its  circulating  notes,  against  the 
treasurer  and  the  comptroller  and  a  receiver  o|  the  bank,  praying  for  a  decree 
establishing  complainant's  title,  and  requiring  the  treasurer  and  comptroller 
to  pay  over  the  surplus  of  such  bonds  to  complainant.  Held,  that  a  de- 
murrer should  be  allowed  (per  Woodruff,  J.),  because  the  court  had  no 
jurisdiction  to  grant  the  relief  asked  in  respect  to  the  treasurer  and  comp- 
troller, and  because  the  receiver  had  no  concern  in  the  subject-matter.®^ 

Allegation  of  Appointment. — In  an  action  by  the  receiver  of  a  national 
Ijank  against  a  debtor  of  the  bank,  an  allegation  that  on  a  day  named  the 
comptroller  of  the  currency  appointed  the  plaintiff  receiver  of  the  bank  in 
accordance  with  the  provisions  of  the  act  of  congress,  and  the  plaintiff  has 
taken  possession  of  the  assets,  including  the  demand  in  suit,  is  a  sufficient 
allegation  of  appointment.'' ^ 

Set- Off  of  Deposit  against  Claim  of  Bank. — See  ante,  "Right  of 
Debtor  to  Set  Off  Claim  against  Bank,"  §  286  (3). 

§  287  (4f)  Proof. — In  General. — In  suits  by  and  against  receivers  of 
insolvent  national  banks,  the  usual  rules  of  procedure  apply,  that  the  alle- 
gations and  proofs  must  agree  that  the  court  can  consider  only  what  is  pat 
m  issue  by  the  pleadings,  and  that  averments  without  proofs  and  proofs 
without  averments  are  alike  unavailing.®^  The  complainant  must  prove  the 
essentials  of  his  bill  of  complaint.®* 

Proof  of  Insolvency. — The  decision  of  the  comptroller  of  the  currency, 

59.  ■  Showing  as  to  grounds  for  equi-  62.  Sufficient  allegation  of  appoint- 
table  relief. — A  bill  by  a  receiver  of  a  ment  of  receiver. — Piatt  v.  Crawford 
national  bank  to  establish  a  lien  in  fa-       (N.  Y.),  8  Abb.  Prac,  N.  S.,  297. 

vor  of  the  bank  on  a  note  which  the  63.     Application  of  usual  rules  as  to 

bank  held  for  collection  and  which  the  correspondence     of     allegations      and 

depositor,    who    was    financially    irre-  proof,    etc. — Alabama,    etc.,    R.    Co.    v. 

sponsible,  had  assigned  to  a  third  party,  Austin,  36  C.  C.  A.  536,  94  Fed.  397. 

examined,  and  held  to  show  sufficient  64.     Insufficient  proof  to  sustain  bill 

grounds  for  equitable  relief.     Gibbons  to    set   aside    preferential   transfer. — A 

V.  Hecox,  105  Mich.  509,  63  N.  W.  519,  bill   by   the    receiver    of   a  bank  to   set 

55  Am.  St.  Rep.  463.  aside    a   preferential   transfer   of  notes, 

60.  Consistency  of  counts. — National  in  violation  of  Rev.  St.,  §  5342,  is  not 
Security  Bank  v.  Butler,  139  U.  S.  223,  sustained  by  proof  that  fne  notes  were 
33  L.  Ed.  683,  9  S.   Ct.  281.  put  into  the  transferee's  hands  for  pay- 

61.  Bill  demurrable  where  receiver  ment  by  him,  and  that,  instead  of  pay- 
without  interest  in  subject  matter.—  ing  them,  he  wrongfully  kept  them. 
Van  Antwerp  v.  Hulburd,  Fed.  Cas.  Alabama,  etc.,  R.  Co.  v.  Austm,  36  C. 
No    16,827,   8   Blatchf.  283.  C.  A.  536,  94  Fed.  897. 
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that  a  national  bank  has  become  insolvent,  is  conclusive  upon  the  question 
of  insolvency,  for  the  purpose  of  conferring  upon  the  receiver  authority  to 
sue,  but  it  is  not  evidence  of  the  fact  of  insolvency  in  an  action  by  the  re- 
ceiver against  the  stockholders  for  contribution,  under  Rev.  Stat.,  §  5151, 
but  other  evidence  of  that  fact  must  be  given. ^^ 

Burden  of  Proof  in  Action  against  Receiver  to  Recover  Amount  of 
Collection  as  Trust  Fund. — In  an  action  against  a  receiver  of  a  national 
bank  to  recover  as  a  trust  fund  the  amount  of  a  draft  collected  by  the  bank, 
the  burden  of  the  proof  is  on  the  owner  of  the  draft  to  trace  its  proceeds  into 
the  common  assets.®" 

Burden  of  Proof  in  Action  to  Recover  Deposit. — Where  a  depositor 
sued  the  receiver  of  a  bank  for  the  amount  of  a  deposit,  and  he  pleaded  that 
a  part  of  the  deposit  was  used  to  pay  the  depositor's  subscription  to  the  cap- 
ital stock  of  the  bank,  the  burden  of  proof  was  on  the  receiver  to  show  that 
the  purchase  of  stock  was  actually  made.^'^  The  fact  that  the  depositor  proved 
his  deposit  account  before  the  receiver,  without  including  the  part  sued  for, 
did  not  estop  him  from  denying  that  he  subscribed  for  the  stock.®* 

§  287  (4g)  Province  of  Court  and  Jury. — In  actions  by  or  agaiijst 
receivers  of  national  banks  the  usual  rules  governing  the  province  of  court 
and  jury  apply.  Thus,  where  the  evidence  on  material  points  in  the  cast- 
is  conflicting  the  question  presented  is  one  of  fact  for  the  jury  and,  whether 
the  facts  be  disputed  or  undisputed,  if  different  minds  may  honestly  draw 
different  conclusions  from  them  the  case  is  properly  left  to  the  jury.®^     So, 

65.  Proof  of  insolvency. — Bowden  v.  cashier  on  the  terms  claimed  by  plain- 
Morris,  Fed.  Cas.  No.  1,715,  1  Hughes  tiff.  The  receiver's  evidence  showed 
378.  that  after  his  appointment  he  furnished 

66.  Burden  of  proof  to  trace  pro-  plaintiff,  at  her  request,  with  a  list  of 
ceeds  of  collections  into  assets  in  stockholders,  in  which  her  own  name 
hands  of  receiver. — American  Can  Co.  appeared,  and  that  she  did  not  disclaim 
V.  Williams,  176  Fed.  816,  judgment  being  a  stockholder,  and  did  not  begin 
affirmed  in  178  Fed.  420,  101  C.  C.  A.  suit  for  two  years  thereafter.  Certain 
634.  entries    on    the    bank's    books    showed 

67.  Burden  of  proof  to  show  pur-  plaintiff  to  be  a  stockholder,  but  she 
chase  of  stock  with  part  of  deposit. —  had  not  receipted  for  the  certificates 
Somerset  Nat.  Banking  Co.  v.  Adams,  she  held  on  the  bank's  books,  and  it 
34  Ky.  L.  Rep.  2083,  72  S.  W.  1125.  did   not   appear  that   she   knew   of   the 

68.  Somerset  Nat.  Banking  Co.  v.  entries.  In  the  letters  to  the  comp- 
Adams,  24  Ky.  L.  Rep.  2083,  72  S.  W.  troller  and  to  defendant,  written  after 
1125.  the    bank's    insolvency,    plaintiff,    who 

69.  Province  of  jury  to  determine  was  unexperienced  in  business  mat- 
controverted  questions  of  fact. — Em-  ters,  referred  to  herself  as  a  stock- 
merling  v.  First  Nat.  Bank,  38  C.  C.  holder.  Held,  that  the  evidence  did 
A.  399,  97  Fed.  739.                                         .  not   estop   plaintiff   from   showing  that 

Plaintiff  sued   the   receiver   of   a   na-  she   was   not   a    stockholder,    and   that 

tional  bank  for  money  loaned  the  bank  that   issue   was   properly    submitted    to 

for  which  bank  stock  had  been  given  the  jury.     American  Nat.  Bank  v.  Wil- 

as    collateral    security.      The    receiver  liams,  42  C.  C.  A.  101,  101  Fed.  943. 
defended  on  the  theory  that  the  trans-  In  a  suit  against  a  national  bank  and 

action    was    a   purchase    of    the    stock.  its  receiver  to  recover  the  value  of  se- 

At  the  trial,  plaintiff  and  another  tes-  curities    claimed    by    plaintiff    to    have 

tified     positively     that     plaintiff     con-  been   held   by  the   bank   as   her  agent, 

tracted    for    the    loan    with    the    bank  it    appeared    that    plaintiff,    a    German 
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also,  in  such  actions  the  general  rule  applies  that  the  direction  of  a  verdict 
for  a  defendant  is  proper  if,  considering  all  of  the  evidence  and  the  infer- 
ences which  might  naturally  and  logically  be  drawn  therefrom,  it  is  not 
sufficient  to  sustain  a  verdict  in  favor  of  the  plaintiff,  and  the  court  in  the 
exercise  of  a  sound  judicial  discretion  would  feel  impelled  to  set  aside  such 
a  verdict  if  returnedJ**  On  the  other  hand,  it  has  been  held  that  in  an  action 
by  a  receiver  to  set  aside  a  preference  a  verdict  may  be  directed  for  plaintiff 
where  the  intent  to  prefer  is  plain.'^^ 


woman  sixty  years  old,  and  with  little 
knowledge  of  business,  had  caused  the 
securities  to  be  delivered  to  the  bank, 
whose  cashier  receipted  for  them  to 
her  agent,  under  a  verbal  agreement 
with  the  president  that  they  should  be 
collected  when  due,  and  the  proceeds 
kept  reinvested  by  the  bank  for  plain- 
tiflf,  for  five  years;  that,  after  obtain- 
ing the  securities,  the  bank  notified 
plaintiff  that  it  was  necessary  for  her 
to  indorse  them,  and  that  she  had  her 
brother  come  for  that  purpose.  The 
question  at  issue  was  whether  at  that 
time  the  bank  redelivered  the  securi- 
ties to  plaintiff,  and  she  turned  them 
over  to  the  president  as  an  individual, 
'  on  which  there  was  conflict  of  testi- 
mony. The  securities  were  assigned 
by  plaintiff  as  directed  by  the  cashier, 
the  assignments,  so  far  as  appeared, 
being  in  blank  as  to  the  assignee.  The 
receipt  then  given  plaintiff  was  on  the 
letter  head  of  the  bank,  but  purported 
to  be  made  by  the  president  individ- 
ually. Plaintiff  and  her  brother  testi- 
fied that  such  receipt  was  handed  to 
plaintiff  in  an  envelope,  and  was  at 
once  sealed  by  the  brother,  and  taken 
for  safe-keeping,  without  being  read, 
and  that  nothing  was  said  about  any 
change  in  the  previous  verbal  agree- 
ment. The  subsequent  correspondence 
was  conducted  entirely  between  plain- 
tiff and  the  bank  through  its  cashier. 
On  her  request,  he  from  time  to  time 
remitted  her  money  from  interest  col- 
lected, sent  her  statements  of  the 
taxes  paid  for  her  by  the  bank,  and 
one  renewal  note,  subsequently  taken, 
and  sent  to  plaintiff,  was  made  payable 
to  and  indorsed  by  the  bank.  Held, 
that  the  question  whether  there  was 
an  actual  redelivery  of  the  securities 
and  change  of  depositary  was  one  of 
fact  for  the  jury,  since  the  receipt  was 
not  conclusive  on  plaintiff,  but,  if  it 
was  not  read  to  her,  and  she  was  in- 
duced to  accept  it  in  the  belief  that  it 
was  the  receipt  of  the  bank,  her  rights 
against  the  bank  were  not  prejudiced 
thereby.       Emmerling    v.     First     Nat. 


Bank,  38  C.  C.  A.  399,  97  Fed.  739. 

On  the  issue  whether  a  defendant 
delivered  collateral  security  to  M.  as 
president  of  the  L,.  Bank,  or  for  his 
frivate  use,  full  instructions  were  given 
to  the  jury  as  to  M.'s  authority  to  re- 
ceive it  for  the  bank,  after  which  the 
question  was  put  to  them,  "Did  the  de- 
fendant deliver  the  security  to  the  L. 
Bank?"  no  objection  being  made  to  its 
form,  and  the  jury  answered  the  ques- 
tion in  the  negative.  Held,  that  the 
special  finding  of  the  jury  rendered  the 
instructions  immaterial,  and  that  they 
must  have  understood  the  finding  to 
mean  that  the  security  was  not  deliv- 
ered to  M.  for  the  bank.  Corcoran  v. 
Batchelder,  147  Mass.  541,  18  N.  E.  420. 

70.  When  direction  of  verdict  for  de- 
fendant proper. — Swords  v.  Page,  98  C. 
C.  A.  538,  174  Fed.  916. 

71.  Directing  verdict  for  plaintiff. — 
Where,  from  the  facts  proved,  the  in- 
tent to  prefer,  on  the  part  of  the  bank, 
was  a  necessary  conclusion,  it  was  cor- 
rect in  the  district  court  to  direct  a 
verdict  for  the  plaintiff.  If  any  other 
\erdict,  on  the  facts  proved,  had  been 
rendered,  it  would  have  been  the  duty 
of  that  court  to  set  it  aside.  National 
Security  Bank  v,  Butler,  129  U.  S.  323, 
33   L.   Ed.   683,   9   S.   Ct.   381. 

In  an  action  by  the  receiver  of  an 
insolvent  national  bank  against  a 
former  stockholder  and  director  to  re- 
cover the  price  he  received  for  shares 
of  stock  which  it  was  alleged  he  sold 
to  the  cashier  and  received  payment 
from  funds  of  the  bank,  evidence  con- 
sidered, and  held  insufficient  to  charge 
defendant  with  notice  either  that  the 
stock  was  bought  by  the  cashier  or 
paid  for  with  funds  of  the  bank,  if  such 
was  the  fact;  it  appearing  that  he  de- 
livered the  stock  on  a  contract  signed 
by  the  cashier  as  agent  for  another 
director,  and  that  the  greater  part  was 
paid  for  by  such  director  to  whorri  it 
was  transferred,  and  who  received  divi- 
dends thereon.  Swords  v.  Page,  98  C. 
C.  A.  528,  174  Fed.  916. 
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§  287  (4h)  Judgment. — Form. — Where  judgment  is  rendered  against 
a  receiver  in  a  damage  action  against  the  bank,  its  form  should  be  that  the 
receiver  pay  the  claim  or  certify  it  to  the  comptroller  for  payment.^^ 

Decree. — In  a  suit  against  a  receiver  of  an  insolvent  national  bank  to 
establish  the  claim  of  a  creditor  and  his  right  to  a  dividend,  the  decree  should 
not  direct  the  payment  of  a  dividend  by  the  receiver,  since  the  assets  of  such 
bank  are,  under  the  statutes,  entirely  within  the  control  and  disposition  of 
the  comptroller  of  the  currency,  but  should  direct  that  the  claim  of  the  cred- 
itor, as  established,  be  certified  to  the  comptroller,  to  be  paid  in  due  course 
of  administration^^  A  decree  which  commands  the  receiver  of  an  insolvent 
national  bank  to  pay  over  a  large  sum  of  money  within  ten  days,  where,  as 
a  matter  of  fact,  and  in  accordance  with  law,  the  funds  are  in  the  custody 
of  the  comptroller  of  the  currency,  unduly  limits  the  time  for  satisfying  the 
decree,  and  might  result  in  the  receiver  being  in  contempt  for  not  paying 
over  moneys  which  are  not  within  his  control^* 

Amount  of  Recovery — ^Recovery  of  Interest. — In  a  suit  against  the 
receiver  of  a  national  bank  for  money  loaned  to  the  bank  while  it  was  a 
going  concern,  it  is  error  to  permit  plaintiff  to  recover  interest  on  the  loan 
after  the  bank's  suspension  and  the  appointment  of  a  receiver,'^  ^  since  debts 
of  an  insolvent  bank  must  be  liquidated  by  the  receiver  as  of  the  date  when 
insolvency  supervenes,  and  the  amount  of  all  debts  computed  as  of  that 
dayje 

Modification  of  Judgment. — Where,  in  a  judgment  against  the  receiver 
of  a  national  bank,  interest  on  the  claim  has  been  erroneously  allowed,  and 
the  amount  of  such  erroneous  interest  can  be  determined  by  the  court  of 
appeals  by  a  mathematical  competition,  the  judgment  of  the  trial  court  will 
be  cancelled  and  annulled  as  to  the  amount  of  such  interest,  and  affirmed  as 
to  the  balance.'^'' 

Conclusiveness  on  Receiver  of  Judgment  against  Bank. — While 
the  receiver  of  an  insolvent  national  bank  may  interpose  and  become  a  party 
to  a  suit  to  enforce  a  claim  against  the  bank,  he  is  not  a  necessary  party  to 
such  a  suit,  and  a  judgment  rendered  against  the  bank  by  a  court  of  com- 
petent jurisdiction,  in  a  suit  to  which  he  is  not  a  party,  is  binding  upon  the 
receiver  in  the  absence  of  fraud  or  collusionJ* 

§  287    (4i)    Costs. — Where,  upon    a    creditors'  bill  againsi  a  national 

72.  Case  v.  Citizens'  Bank,  100  U.  S.  iiams,  42  C.  C.  A.  101,  101  Fed.  943; 
446,  25  L.  Ed.  695.  White  v.  Knox,  111  U.  S.  784,  28  L.  Ed. 

73.  Form  of  decree  in  suit  against  re-  603,  4  S.  Ct.  686. 
^"^;?'^-T^"""  ^V^'."*  Nat.   Bank    21  76.  American  Nat.  Bank  v.  Williams, 
C.   C.  A.  383,   75   Fed.   148,   affirmed  in  43   c.   C.   A.   101,   101   Fed.   943. 

i^r^'i  T''V^^«^^o^^r;  ill  ".    Modification    and    affirmation  of 

ik    p-^^^^          '     T       •     -U     R^.Wr,.  judgment-American      Nat.      Bank     v. 

74.  Richardson  v.  Louisville  Banking  <ir;iT;n.^o  ^o  n  r  a  ini  im  w«^  o^^ 
Co.,  36   C.  C.  A.  307,  94   Fed.   442.  Williams,  42  C,  C.  A.  101,  101  Fed.  943 

75.  Recovery  of  interest  on  loan  after  .  78.  Conclusiveness  on  receiver  of 
bank's  suspension  and  appointment  of  judgment  agamst  bank.— Denton  v. 
receiver.— American  Nat.  Bank  v.  Wil-  Baker,  24  C.  C.  A.  476,  79  Fed.  189. 
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bank,  the  court  has  appointed  a  master  to  investigate  the  affairs  of  the  bank, 
and  subsequently  a  receiver  is  appointed  by  the  comptroller  of  the  currency, 
such  receiver  will  be  ordered  to  pay  the  master's  costs,  where  the  services 
of  the  latter  have  been  beneficial  to  the  bankJ^  Where  proceedings  against 
stockholders  to  ascertain  the  indebtedness  of  the  bank  and  the  amount  of 
assessments  to  be  made  are  being  prosecuted  by  one  creditor  as  representa- 
tive of  all,  and  the  stockholders  appeal  from  a  decree  against  them,  which 
decree  is  reversed,  with  costs,  the  costs  of  the  appeal  will  be  deducted  before 
any  dividend  will  be  declared.^" 

§  288.  Presentation,  Allowance,  and  Payment  of  Claims — §  288 
(1)  In  General. — Where  a  national  bank,  organized  under  the  United 
States  National  Banking  Act,  becomes  insolvent,  and  is  placed  in  the  hands 
of  a  receiver,  pursuant  to  the  provisions  of  such  act,  the  rights  and  liabilities 
of  its  debtors  and  creditors  become  fixed -at  the  appointment  of  the  receiver, 
and  thereupon  its  property  is  subject,  after  prior  government  claims,  if  any, 
to  disposal  and  ratable  distribution,  upon  principles  of  equity  among  all  its 
general  creditors. ^^  The  comptroller  is  required  by  the  provisions  of  the 
banking  act  to  make,  from  time  to  time,  a  ratable  dividend  of  the  rnoney 
paid  over  to  him  by  the  receiver,  on  all  such  claims  as  may  have  been  proved 
to  his  satisfaction  or  adjudication  in  a  court  of  competent  jurisdiction,  and, 
as  the  proceeds  of  the  assets  of  the  association  are  paid  over  to  him,  he  shall 
make  further  dividends  on  all  claims  previously  allowed  or  adjudicated.*^ 

§  288  (2)  Allowance  or  Rejection  by  Comptroller. — If  the  comp- 
troller is  satisfied  with  the  proof  which  is  furnished  to  him,  be  can  allow 
the  claim,  and  when  the  allowance  is  made,  the  creditor  becomes  entitled  at 
once  to  participate  in  all  dividends  that  may  be  declared. ^^  If  the  comptrol- 
ler declines  to  recognize  the  claim  as  valid  it  must  be  established  by  the  ad- 
judication of  some  competent  court  before  it  can  share  in  the  distribution 
of  assets.^*  When  adjudicated  in  favor  of  the  creditor,  it  is  established 
as  a  claim  against  the  bank,  and  must  be  treated  accordingly  by  the  comp- 

79.  Payments  of  master's  costs  by  are,  when  proved  to  the  satisfaction 
receiver. — McElhenny  v.  First  Nat.  of  the  comptroller  of  the  currency, 
Bank,  Fed.  Cas.  No.  8,779.  placed    upon    the    same    footing   as    if 

80.  Deduction  of  costs  of  appeal. —  they  were  reduced  to  judgments.  Na- 
■Irons  V.  Manufacturers'  Nat.  Bank,  36  tional  Bank  v.  Mechanics'  Nat.'  Bank, 
Fed.    843.  94   U.   S.   437,  24  L.   Ed.   176. 

81.  Property  of  insolvent  bank  to  be  84.  Necessity  for  adjudication  by 
ratably  distributed. — Balch  v.  Wilson,  court  in  case  of  rejection  of  claim  by 
25  Minn.  299,  33  Am.  Rep.  467.  comptroller. — White    v.    Knox,    111   U. 

82.  Provision   of   United   States   Re-  S.  784,  28  L.  Ed.  603,  4  S.  Ct.  686. 
vised  Stats.,   §   5236. — White   v.   Knox,  The  presentation  of  a  claim  against 
111  U.   S.  784,  28  L.   Ed.   603,  4   S.   Ct.  a  national  bank  in  the  hands  of  a  re- 
686.  ceiver,    and    the    disallowance    of    the 

83.  Allowance  of  claim  and  effect  claim  by  the  receiver,  is  not  conclu- 
thereof. — White  v.  Knox,  111  U.  S.  sive  in  respect  to  the  validity  of  the 
784,  28  L.  Ed.  603,  4  S.Ct.  686.  claim,   and   is   no   bar   to   an   action   at 

The  claims  of  depositors  in  a  na-  law  by  the  creditors.  National  Pah- 
tional  bank  at  the  time  of  its  suspen-  quioque  Bank  v.  First  Nat.  Bank,  36 
sion,  for  the  amount  of  their  deposits,      Conn.  325,  4  Am.  Rep.  80. 
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troller.®5  One  who  presents  several  different  claims  against  an  insolvent 
national  bank  is  not,  by  taking  dividends  on  the  claim  allowed  by  the  comp- 
troller of  the  currency,  estopped  to  sue  the  bank  on  the  disputed  claims,  or- 
dered by  the  comptroller  to  be  thrown  out  of  consideration,  to  be  settled 
elsewhere.^^ 

Effect  of  Presenting  Claim  as  General  One  upon  Right  to  Subse- 
quently Claim  Preference. — There  is  nothing  in  the  National  Banking 
Act  that  would  debar  the  creditor  of  an  insolvent  bank  holding  a  claim  en- 
titled to  preferred  payment  from  asserting  his  preference  after  presenting 
his  claim  as  a  general  one.^'^ 

§  288  (3)  Claims  Provable. — As  has  been  already  seen,  the  busi- 
ness of  a  national  bank  must  stop  when  its  insolvency  is  declared.*^  No 
new  debt  can  be  made  after  that.*^  j(-  follows  from  this  that  the  only  claims 
the  comptroller  can  recognize  in  the  settlement  of  the  affairs  of  the  bank 
are  those  which  are  shown,  by  proof  satisfactory  to  him  or  by  the  adjudi- 
cation of  a  competent  court,  to  have  had  their  origin  in  somethmg  done  be- 
fore the  insolvency.^" 


85.  Eifect  of  adjudication  in  favor 
of  creditor.— White  v.  Knox,  111  U.  S. 
784,  28   L.   Ed.   603,   4   S.   Ct.   686. 

86.  Effect  of  accepting  dividend  on 
allowed  claims  upon  right  to  sue  on 
those  rejected. — Chemical  Nat.  Bank 
V.  World's  Columbian  Exhibition,  170 
111.  83,  48  N.  E.  331,  affirming  67  111. 
App.  169. 

87.  Right  to  assert  preference  after 
presenting  claim  as  a  general  one. — 
Hunt  V.  Smart,  8  Tex.  Civ.  App.  425, 
28  S.  W.  63. 

Complainant  was  a  depositor  in  a 
national  bank,  and  on  the  day  the 
ftank  closed  its  doors,  and  when  it 
was  known  by  its  officers  to  be  in- 
solvent, he  deposited  a  check.  On 
the  statement  of  the  receiver  that  the 
proceeds  of  the  check  had  gone  into 
the  general  funds  of  the  bank,  he  in- 
cluded the  amount  of  the  check  in  the 
proof  of  his  claim  in  the  insolvency 
proceedings,  and  received  partial  divi- 
dends on  such  claim.  In  fact,  the 
check  was  collected  by  the  bank  ex- 
aminer after  the  suspension,  and  the 
proceeds  went  into  the  hands  of  the 
receiver.  Held,  that  the  action  of  com- 
plainant in  including  the  amount  of 
thei  check  in  his  claim  under  such 
circumstances  did  not  amount  to  an 
election  of  a  remedy,  or  create  an 
equitable  estoppel  which  precluded 
him,  on  learning  the  facts,  from  main- 
taining a  suit  against  the  receiver  to 
recover  the  proceeds  of  the  check  as 
his  oroperty,  on  tendering  back  the 
dividends  received  thereon,  before  the 
closing  of  the  estate  in  insolvency,  and 


while  the  money  was  still  in  the  re- 
ceiver's hands.  Richardson  v.  Olivier, 
44  C.  C.  A.  468,  105  Fed.  277,  53  L. 
R.  A.  113. 

88.  Termination  of  business  of  bank 
by  insolvency  United  States  Rev. 
Stats.,  §  5a28.— White  v.  Knox,  111  U. 
S.  784,  28  E.  Ed.  603,  4  S.  Ct.  686.  See 
ante,  "Insolvency  and  Its  Effect  in 
General,"  §  285. 

89.  White  v.  Knox,  111  U.  S.  784, 
28   L.   Ed.   603,  4   S.   Ct.   686. 

90.  Claims  provable. — White  v. 
Knox,  111  U.  S.  784,  28  E.  Ed.  603,  4 
S.  Ct.  686;  Merchants'  Nat.  Bank  v. 
School  Dist.  No.  8,  36  C.  C.  A.  432, 
94  Fed.  705. 

Claims  provable. — A  claim  for  rent 
which  was  due  nine  days  before  the 
suspension  of  the  bank  is  an  existing 
demand  which  is  entitled  to  be  proven 
up  for  participation  in  the  distribution 
of  the  assets.  Chemical  Nat.  Bank  v. 
Hartford  Deposit  Co.,  161  U.  S.  1,  40 
L.    Ed.    695,    16    S.    Ct.    439. 

Under  §  50  of  the  Act  of  Congress 
of  June  3,  1864,  entitled  "An  act  to 
provide  a  national  currency,"  and 
which  provides  for  the  appointment  of 
a  receiver  on  the  failure  of  a  bank,  and 
a  collection  of  its  assets,  and  that  a 
dividend  shall  be  declared  "on  all 
claims"  against  the  bank,  the  claim  of 
a  person  who  has  left  with  the  bank 
United  States  bonds  on  special  de- 
posit, and  for  safe-keeping,  is  a  debt 
against  the  bank,  within  the  meaning 
of  the  act.  Turner  v.  First  Nat.  Bank, 
26   Iowa   562. 


2156 


BANKS  AND  BANKING. 


§  288  (4) 


§  288  (4)  Basis  of  Distribution  of  Assets.— From  what  has  been 
stated  as  to  the  nature  of  claims  which  may  be  recognized  by  the  comptrol- 
ler, it  is  clearly  his  duty,  in  paying  dividends,  to  take  the  value  of  the  claim 
at  the  date  of  the  insolvency  as  the  basis  of  distribution,^!  and  not  the 
amount  of  a  judgment  for  a  contested  claim,  including  interest  to  date.^^ 


91.  Dividends  based  on  amount  of 
claim  at  date  of  insolvency. — White  v. 
Knox,  111  U.  S.  784,  38  L.  Ed.  603,  4 
S.  Ct.  686;  American  Nat.  Bank  v. 
Williams,  42  C.  C.  A.  101,  101  Fed. 
943;  Merchants'  Nat.  Bank  v.  School 
Dist.  No.  8,  36  C.  C.  A.  432,  94  Fed. 
705. 

"In  Cook  County  Nat.  Bank  v. 
United  States,  107  U.  S.  445,  27  L. 
Ed.  537,  2  S.  Ct.  561,  it  was  ruled  that 
the  statute  furnishes  a  complete  code 
for  the  distribution  of  the  effects  of  an 
insolvent  national  bank;  that  its  pro- 
visions are  not  to  be  departed  from; 
and  that  the  bankrupt  law  does  not 
govern  distribution  thereunder.  The 
question  now  before  us  was  not 
treated  as  involved  and  was  not  de- 
cided, but  the  case  is  in  harmony  with 
First  Nat.  Bank  v.  Colby  (U.  S.),  21 
Wall.  609,  22  L.  Ed.  687;  and  Scott  v. 
Armstrong,  146  U.  S.  499,  36  L.  Ed. 
1059,  13  S.  Ct.  148,  which  proceed  on 
the  view  that  all  rights,  legal  or  equi- 
table, existing  at  the  time  of  the  com- 
mission of  the  act  of  insolvency  which 
led  to  the  appointment  of  the  receiver, 
other  than  those  created  by  preference 
forbidden  by  §  5242,  are  preserved; 
and  that  no  additional  right  can  there- 
after be  created,  either  by  voluntary 
or  involuntary  proceedings.  The  dis- 
tribution is  to  be  'ratable'  on  the 
claims  as  proved  or  adjudicated,  that 
is,  on  one  rule  of  proportion  applica- 
ble to  all  alike.  In  order  to  be  'rata- 
ble' the  claims  must  manifestly  be  es- 
timated as  of  the  same  point  of  time, 
and  that  date  has  been  adjudged  to  be 
the  date  of  the  declaration  of  insol- 
vency. White  V.  Knox,  111  U.  S.  784, 
28  L.  Ed.  603,  4  S.  Ct.  686."  Merrill 
V.  National  Bank,  173  U.  S.  131,  43 
L.  Ed.  640,  19  S.  Ct.  360. 

92.  Interest  excluded  from  judgment 
on  contested  claim. — A  creditor  of  an 
insolvent  national  bank,  whose  debt 
had  been  disallowed  by  the  comp- 
troller, brought  suit  to  have  his  claim 
adjudicated,  and  recovered  a  judgment 
against  the  bank  for  the  amount  of 
his  claim  with  interest  added  to  the 
date  of  the  judgment.  Between  the 
time  of  the  failure  of  the  bank  and  the 
judgment,  the  comptroller  had  paid  to 
the  other  creditors,  under  the  require- 
ments of  §  5236,  Rev.  Stat.,  ratable  div- 


idends, amounting  in  the  aggregate  to 
sixty-five  per  cent  on  the  amounts  due 
them  respectively,  as  of  the  date  when 
the  bank  failed.  As  soon  as  this  claim 
was  adjudicated,  the  comptroller  cal- 
culated the  amount  due  him  accord- 
ing to. the  judgment  as  of  the  date  of 
■the  failure,  and  paid  him  sixty-five  per 
cent  on  that  amount.  This  was  cor- 
rect, although  the  creditor  claimed 
that  the  dividend  should  be  paid  on 
the  face  of  the  judgment.  White  v. 
Knox,  111  U.  S.  784,  28  L.  Ed.  603,  4 
S.  Ct.  686. 

The  comptroller  decided  that!  the 
payment  should  be  on  the  basis  of  the 
amount  due  him  on  his  adjudicated 
claim  as  of  the  date  of  the  failure  of 
the  bank,  because  the  dividends  to  the 
other  creditors  had  been  calculated  in 
that  way,  and  all  he  was  entitled  to 
was  a  share,  in  the  proceeds  of  the  as- 
sets equal  to  what  had  been  distrib- 
uted to  others  during  the  pendency  of 
his  litigation,  and  in  this  the  comp- 
troller was  right.  Dividends  are  to  be 
paid  to  all  creditors  ratably,  that  is  to 
say,  proportionally.  To  be  propor- 
tionate they  must  be  made  by  some 
uniform  rule.  They  are  to  be  paid  on 
all  claims  against  the  bank  previously 
proved  and  adjudicated.  All  creditors 
are  to  be  treated  alike.  The  claim 
against  the  bank,  therefore,  must  nec- 
essarily be  made  the  basis  of  the  ap- 
portionment. White  V.  Knox,  111  tj. 
S.  784,  28  L.   Ed.   603,  4  S.   Ct.  686. 

"If  interest  is  added  on  one  claim 
after  that  date  before  the  percentage 
of  dividend  is  calculated,  it  should  be 
upon  all,  otherwise  the  distribution 
would  be  according  to  different  rules, 
and  not  ratably  as  the  law  requires." 
White  V.  Knox,  111  U.  S.  784,  28  L. 
Ed.    603,    4    S.    Ct.    686. 

"It  is  his  function,  by  and  under  the 
direction  of  the  comptroller,  to  dis- 
burse the  fund  according  to  law.  _  In 
the  matter  of  the  allowance  or  disal- 
lowance of  claims  he  must  exercise  his 
judgment.  If  he  make  an  erroneous 
decision,  the  law  does  not  contemplate 
that  the  other  creditors  shall  suffer 
thereof."  Merchants'  Nat.  Bank  v. 
School  Dist.  No.  8,  36  C.  C.  A.  432,  94 
Fed.  705. 

Creditors  of  a  national  bank  in  liq- 
uidation,   who    received,    as    collateral, 
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A  secured  creditor  of  an  insolvent  national  bank  is  entitled  to  prove  and 
receive  dividends  on  the  full  amount  due  him  at  the  date  of  insolvency 
without  regard  to  his  collaterals,  or  any  collections  he  may  make  upon 
them,88  provided  only  that  the  sums  received  by  way  of  dividends  and  from 


paper  guarantied  by  the  bank,  and 
who  have  obtained  judgments  against 
the  bank  on  its  guaranty,  stand  on  the 
basis  of  general  creditors,  and  should 
receive  only  the  amount  due  them  by 
the  books  of  the  bank  when  it  sus- 
pended, less  payments  and  amounts 
collected  from  collaterals,  with  legal 
interest  upon  the  unpaid  balance. 
Irons  V.  Manufacturers'  Nat.  Bank,  27 
Fed.  591. 

An  order  directing  payment  of  in- 
terest by  the  receiver  of  a  national 
bank  from  date  of  judicial  demand  is 
erroneous,  as  funds  coming  into  the 
hands  of  a  receiver  are  turned  over 
to  the  comptroller,  and  could  not  earn 
interest,  and  any  payment  of  interest 
would  necessarily  be  taken  from  some 
other  trust  fund;  and  this  particularly 
where  the  involved  circumstances  of 
the  case  made  it  impossible  to  pay 
over  the  amount  without  investigation 
and  an  accounting.  Richardson  v. 
Louisville  Banking  Co.,  36  C.  C.  A. 
307,   94   Fed.   442. 

93.  Collateral  and  credit  not  de- 
ducted from  clciims  of  secured  credit- 
ors.— Merrill  v.  National  Bank,  173  U. 
S.  131,  43  L.  Ed.  640,  19  S.  Ct.  360,  af- 
firming decrees  in  Merrill  v.  First  Nat. 
Bank,  21  C.  C.  A.  283,  75  Fed.  148; 
Aldrich  v.  Chemical  Nat.  Bank,  176 
U.  S.  618,  44  L.  Ed.  611,  20  S.  Ct.  498, 
affirming  decree  in  Armstrong  v. 
Chemical  Nat.  Bank,  37  C.  C.  A.  601, 
83  Fed.  556;  Chemical  Nat.  Bank  v. 
Armstrong,  8  C.  C.  A.  155,  59  Fed. 
372,  28  L.  R.  A.  231,  reversing  50  Fed. 
798. 

Collections  from  collateral  securities 
made  by  a  creditor  of  a  national  bank 
after  the  declared  insolvency  of  the  bank 
need  not  be  deducted  from  the  amount 
on  which  the  dividends  are  to  be  com- 
puted by  the  receiver  of  the  bank,  as 
the  secured  creditor  is  a  creditor  to  the 
full  amount  due  him  when  the  insol- 
vency is  declared,  and  his  right  to  divi- 
dends is  unaffected  by  his  collateral. 
Decree,  Armstrong  v.  Chemical  Nat. 
Bank,  27  C.  C.  A.  601,  83  Fed.  556,  af- 
firmed. Aldrich  v.  Chemical  Nat. 
Bank,  176  U.  S.  618,  44  L.  Ed.  611,  20 
S.    Ct.    498. 

The  C.  Bank  advanced  a  large  sum 
of  money  to  the  F.  Bank  in  March  on 
collaterals,  and  in  June  advanced  fur- 
ther  sum   on   further   collaterals     The 


C.  Bank  collected  $75,000  on  the  March 
collaterals  after  the  maturity  of  the 
March  loan,  but  entered  a  general 
credit  thereof  to  the  F.  Bank.  Held, 
that  the  collections  should  have  been 
applied  to  the  March  loan,  and  were 
properly  deducted  therefrom  in  deter- 
mining the  amount  which  the  C.  Bank 
was  entitled  to  receive  as  a  dividend 
from  the  assets  of  the  F.  Bank  after 
its  insolvency.  Chemical  Nat.  Bank 
V.  Armstrong,  50  Fed.  798,  reversed  in 
8  C.  C.  A.  155,  59  Fed.  372,  16  U.  S. 
App.  465. 

"In  Merrill  v.  National  Bank,  173  U. 
S.  131,  43  Iv.  Ed.  640,  19  S.  Ct.  360, 
in  which  case  this  court  said  that  the 
inquiry  on  the  merits  was  whether 
a  secured  creditor  of  an  insolvent  na- 
tional bank  may  prove  and  receive 
dividends  upon  the  face  of  his  claim 
as  it  stood  at  the  time  of  the  declara- 
tion of  insolvency,  without  crediting 
either  his  collaterals  or  collections 
made  therefrom  after  such  declaration, 
subject  always  to  the  proviso  that 
dividends  must  cease  when  from  them 
and  from  collateials  realized  the 
claim  has  been  paid  in  full,  it  was  held 
that  in  the  distribution  of  insolvent 
estates,  'the  secured  creditor  is  a  cred- 
itor to  the  full  amount  due  him  when 
the  insolvency  is  declared,  just  as 
much  as  the  unsecured  creditor  is, 
and  can  not  be  subjected  to  a  different 
rule.  And  as  the  basis  on  which  all 
creditors  draw  dividends  is  the  amount 
of  their  claims  at  the  time  of  the 
declaration  of  insolvency,  it  necessa- 
rily results,  for  the  purpose  of  fixing 
that  basis,  that  it  is  immaterial  what 
collateral  any  particular  creditor  may 
have.  The  secured  creditor  can  not 
be  charged  with  the  estimated  value 
of  the  collateral,  or  be  compelled  to 
exhaust  it  before  enforcing  his  direct 
remedies  against  the  debtor,  or  to  sur- 
render it  as  a  condition  thereto,  though 
the  receiver  may  redeem  or  be  sub- 
rogated as  circumstances  may  require.' 
'When  secured  creditors  have  received 
payment  in  full,  their  right  to  dividends 
and  their  right  to  retain  their  securities 
cease,  but  collections  therefrom  are 
not  otherwise  material.  Insolvency 
gives  unsecured  creditors  no  greater 
rights  than  they  had  before,  though 
through  redemption  or  subrogation  or 
the   realization  of  a  surplus  they  may 
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the  collaterals  do  not  exceed  the  entire  debt.^* 

§  288  (5)  Priorities. — Effect  of  Diligence  in  Filing  Creditor's 
Bill  or  Obtaining  Judgment  against  Bank. — The  manifest  intention  of 
the  National  Banking  Act  is  a  distribution  of  its  assets,  in  case  a  bank  be- 
comes insolvent,  equally  among  all  the  unsecured  creditors;  and  the  dili- 
gence of  a  creditor  who  files  a  creditor's  bill  can  give  him  no  greater  rights 
than  are  given  any  other  creditor  to  share  in  the  distribution  of  the  assets,^^ 
and  a  prayer  in  the  bill  that  such  creditors  be  given  priority  over  other  cred- 
itors will  not  be  granted.^®  The  recovery  of  a  judgment  by  a  creditor 
against  a  national  bank  after  the  appointment  of  a  receiver  gives  no  lien 
or  preference  to  such  creditor.^'' 

Trust  Funds. — Generally  as  to  the  rule  that  trust  funds  received  by  a 
national  bank  should  be  returned  intact,  see  ante,  "In  General,"  §  287  (1). 
In  order  that  a  trust  fund  may  constitute  a  preferential  claim  against  the 
funds  of  a  national  bank  in  the  hands  of  a  receiver,  it  must  appear  that 
thes^  funds  were  actually  argumented  by  the  receipt  of  the  trust  fund.^* 


be  benefited.' "  Aldrich  v.  Chemical 
Nat.  Bank,  176  U.  S.  618,  44  L.  Ed.  611, 
30  S.  Ct.  498. 

Subject  always  to  the  proviso  that 
dividends  must  cease  when  from  them 
and  from  collaterals  realized,  the 
claim  has  been  paid  in  full.  Merrill 
V.  National  Bank,  173  U.  S.  131,  43  L. 
Ed.  640,  19  S.  Ct.  360. 

The  legislation  in  respect  to  the  ad- 
ministration of  national  banks  does 
not  require  the  application  of  the  bank- 
ruptcy rule,  but  what  is  called  the 
"equity  rule"  applies.  Merrill  v.  Na- 
tional Bank,  173  U.  S.  131,  43  L.  Ed. 
640,  19  S.  Ct.  360;  Cook  County  Nat. 
Bank  v.  United  States,  107  U.  S.  445, 
27   L.   Ed.   537,  2  S.   Ct.   561. 

94.  Merrill  v.  National  Bank,  173 
U.   S.   131,  43   L.   Ed.  640,   19   S.   Ct.   360. 

95.  No  priority  given  by  diligence 
in  filing  creditor's  bill. — Irons  v.  Manu- 
facturers'   Nat.    Bank,    17    Fed.    308. 

96.  Irons  v.  Manufacturers'  Nat. 
Bank,  17   Fed.  308. 

97.  No  lien  or  preference  acquired 
by  recovery  of  judgment  after  appoint- 
ment of  receiver. — Green  v.  Walkill 
Nat.  Bank  (N.  Y.),  7  Hun  63. 

98.  Trust  funds  as  preferential 
claims — ^Test  as  right  to  preference. — 
Beard  v.  Independent  Dist,  31  C.  C.  A. 
562,  88  Fed.  375. 

In  all  cases  where  an  insolvent  na- 
tional bank  held  funds  as  trustee,  to 
entitle  a  claim  therefor  to  a  prefer- 
ence over  those  of  general  creditors, 
it  must  be  shown  that  such  funds  have 
not  been  dissipated,  but  that  they  re- 
main in  the   estate  and   can  be  identi- 


fied, not  by  earmarks,  but  by  being 
traced  into  the  estate  and  there  now 
found,  to  its  ■  augmentation.  Lucas 
County  V.  Jamison,  170  Fed.  338. 

That  a  deposit  of  public  funds  in 
national  bank  was  wrongful,  and 
known  to  be  so  by  the  bank,  does  not 
entitle  a  claim  therefor  to  priority  of 
payment  over  those  of  general  credit- 
ors on  its  insolvency.  Lucas  County 
V.  Jamison,  170  Fed.  338. 

Under  Rev.  St.,  §  5242,  forbidding 
preferences  among  creditors  of  insol- 
vent national  banks,  a  county  whose 
money  has  been  deposited  in  a  national 
bank  that  has  become  insolvent  has 
no  superior  right  over  other  deposi- 
tors in  the  assets  of  the  bank  unless 
the  identical  funds  deposited  have 
come  into  the  hands  of  the  receiver. 
Spokane  <v.  Clark,  61  Fed.  538. 

Where  the  secretary  of  the  terri- 
torial board  for  leasing  school  lands 
without  any  authority  deposits  moneys 
and  checks  received  from  the  rents  of 
such  lands  in  a  national  bank,  which 
fails,  before  the  territory  can  be  paid 
ahead  of  the  other  creditors  of  the 
bank,  it  must  affirmatively  appear  that 
the  -particular  moneys  and  checks  so 
deposited,  or  the  proceeds  thereof, 
were  turned  over  to  the  receiver,  or 
went  to  swell  the  assets  of  such  bank. 
Cherry  v.  Territory,  17  Okl.  321,  89 
Pac.  192,  8  L.  R.  A.,  N.  S.,  1254. 

A  national  bank  received  funds  of 
a  school  district  which  it  had  no  right 
to  receive  as  an  ordinary  deposit,  or 
to  mingle  with  its  own  funds,  and 
which    it    undertook    to    hold    for    the 
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If  the  trust  fund  was  created  merely  by  a  check  on  the  same  bank  drawn 
by  a  general  depositor  in  favor  of  the  trustee,  the  amount  of  which  was 
then  shifted  to  the  latter's  credit,  there  is  no  right  to  a  preference.*®  One 
recovering  money  which  came  into  the  hands  of  the  receiver  of  an  in- 
solvent national  bank  as  a  trust  fund,  of  which  such  person  was  owner,  is 
not  entitled  to  interest  thereon. ^ 

Claims  Due  the  United  States. — National  banks  which  have  failed  are, 
by  the  provisions  of  the  National  Banking  Act,  withdrawn  from  the  class 
of  persons  out  of  whose  assets  demands  of  the  United  States  are  to  be  paid 
in  preference  to  the  claims  of  other  creditors.  The  law  of  1797,  re-enacted 
in  the  Revised  Statutes,  giving  priority  to  the  demands  of  the  United  States 
against  insolvents,  can  not  be  applied  to  demands  against  those  institutions. 
The  provisions  of  that  law,  and  of  the  National  Banking  Law,  being,  as  ap- 
plied to  demands  against  national  banks,  inconsistent  and  repugnant,  the 
former  law  must  yield  to  the  latter,  and  is,  to  the  extent  of  the  repugnancy, 
superseded  by  it.^    Although  the  United  States  has  a  Hen  on  all  the  assets 


special  purpose  of  paying  certain  bonds 
of  the  school  district,  and  no  other. 
It  did  in  fact  mingle  the  funds  with 
its  own,  and  became  insolvent,  none 
of  the  bonds  having  been  presented 
for  payment.  It  had  on  hand,  at  the 
time  it  suspended  business,  cash  in  ex- 
cess of  the  amount  of  such  deposit, 
which  came  into  the  hands  of  its  re- 
ceiver. Held,  that  such  deposit  con- 
stituted a  trust  fund,  which  was  re- 
coverable by  the  school  district  from 
the  receiver;  the  presumption  being 
that  so  much  of  the  cash  on  hand  as 
equaled  the  deposit  was  the  money  of 
the  school  district.  Merchants'  Nat. 
Bank  v.  School  Dist.  No.  8,  36  C.  C. 
A.   432,   94   Fed.   705. 

A  national  bank,  on  the  morning 
on  which  it  was  closed  by  the  comp- 
troller, presented  to  the  clearing-house 
association  a  large  amount  in  checks 
and  drafts  upon  other  banks,  a  number 
of  which  had  been  deposited  by  a 
city  and  by  another  bank.  The  mana- 
ger of  the  association  received  the  pro- 
ceeds of  all  such  checks  and  drafts, 
and  paid  therefrom  debts  of  the  bank, 
leaving  a  balance  to  the  credit  of  the 
bank.  Held,  that  the  payments  must  be 
presumed  to  have  been  made  with  the 
money  of  the  bank,  and  that  the  re- 
mainder included  that  belonging  to  the 
city  and  the  other  depositing  bank, 
and  constituted  a  trust  fund  in  the 
hands  of  the  receiver,  representing  the 
checks  and  drafts  the  title  to  which 
remained  in  the  depositors.  Philadel- 
phia V.  Aldrich,  98  Fed.  487. 

99.  Beard  v.  Independent  Dist.,  31 
C.   C.   A.   563,   88   Fed.   375. 


Generally,  as  to  the  rules  of  deter- 
mining the  liability  of  an  insolvent 
bank  as  trustee,  for  the  funds  col- 
lected by  it,  see  ante,  "Holding  Bank  as 
Trustee,"  §  166  (1). 

1.  Interest  not  allowed  on  trust 
fund  recovered. — Hallett  v.  Fish,  123 
Fed.  201. 

2.  Statutory  provisions  giving  pref- 
erence to  claim  of  United  States  in- 
applicable to  demands  against  insol- 
vent national  banks. — Cook  County 
]Srat.  Bank  v.  United  States,  107  U.  S. 
445,  27  L.  Ed.  537,  2  S.  Ct.  561. 

The  declaration  of  the  banking  law, 
that  for  any  deficiency  in  the  proceeds 
of  the  bonds  deposited  as  security  for 
the  circulating  notes  of  the  bank  of 
the  United  States  shall  have  a  para- 
mount lien  upon  all  of  its  assets,  which 
shall  be  made  good  in  preference  to  all 
other  claims,  except  for  costs  and  ex- 
penses in  administering  the  same,  con- 
sidered in  connection  with  the  ratable 
distribution  of  the  assets,  prescribed 
after  such  deficiency  is  provided  for, 
is  equivalent  to  a  declaration  that  no 
other  priority  in  the  distribution  of 
the  proceeds  of  the  assets  is  to  be 
claimed.  Cook  Countv  Nat.  Bank  v. 
United  States.  107  U.  S.  445,  27  L.  Ed. 
537,  2   S.   Ct.  561. 

"This  view  of  the  banking  law  is 
not  affected  by  the  subsequent  en- 
actment in  1867  of  the  Bankrupt  Act, 
giving  priority  to  the  demands  of  the 
United  States  against  the  estates  of 
bankrupts.  That  enactment  was 
dealing  with  the  estates  of  persons 
adjudged  to  be  insolvent  under  tha*- 
law,  and  covers  only  the  distribution  of 
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to  make  good  any  deficiency  in  the  bonds  deposited  to  secure  circulation,* 
the  surplus  from  the  proceeds  of  bonds  deposited  as  security  for  circulation, 
being  a  fund  for  all  the  creditors,  is  subject  to  be  distributed  to  them  im- 
mediately upon  the  reimbursement  of  the  advances  of  the  United  States,  and 
the  right  of  the  creditors  to  it  was  not  affected  by  the  fact  that  it  was  at 
the  time  in  the  actual  possession  of  the  treasury  department.  It  can  not 
be  applied  preferentially  to  other  demands  due  the  United  States.* 

Tax  Levied  Subsequent  to  Insolvency. — The  property  of  a  national 
bank  organized  under  the  act  of  1864,  levied  upon  by  a  county  treasurer  to 


their  estates.  It  has  no  further  reach.'' 
Cook  County  Nat.  Bank  v.  United 
States,  107  U.  S.  445,  37  L.  Ed.  537,  2 
S.   Ct.   561. 

3.  Lien  of  United  States  upon  as- 
sets.— "To  make  good  any  deficiency 
which  may  exist  in  the  proceeds  of 
the  bonds  to  meet  the  amount  ex- 
pended in  paying  the  notes  of  a  bank, 
the  act  declares  that  'the  United  States 
shall  have  a  first  and  paramount  lien 
upon  all  the  assets'  of  the  association. 
Whatever  disposition,  therefore,  may 
be  made  of  the  property  of  an  insol- 
vent bank,  the  lien  of  the  United 
States  thereon  must  exist  until  the 
government  is  fully  reimbursed." 
First  Nat.  Bank  v.  Colby  (U.  S.),  21 
Wall.  609,  23  L.  Ed.  687. 

"There  is  in  these  provisions  a  clear 
manifestation  of  a  design  on  the  part 
of  congress:  1st,  to  secure  the  gov- 
ernment for  the  payment  of  the  notes, 
not  only  by  requiring  in  advance  of 
their  issue  a  deposit  of  bonds  of  the 
United  States,  but  by  giving  to  the 
government  a  first  lien  for  any  defi- 
ciency that  may  arise  on  all  the  assets 
subsequently  acquired  by  the  insol- 
vent bank;  and,  2nd,  to  secure  the  as- 
sets of  the  bank  for  ratable  distri- 
bution among  the  general  creditors." 
First  Nat.  Bank  v.  Colby  (U.  S.),  21 
Wall.  609,  22  L.  Ed.  687,  quoted  in 
Woodward  v.   Ellsworth,   4   Colo.   5P0. 

4.  Surplus  from  proceeds  of  bonds 
to  be  distributed  to  creditors. — Cook 
County  Nat.  Bank  v.  United  States, 
]07  U.  S.  445,  27  L.  Ed.  537,  2  S.  Ct. 
561. 

"Nor  is  the  relation  of  the  United 
States  to  this  fund  changed  by  the 
forfeiture  of  the  bonds,  which  the 
comptroller  of  the  currency  was  au- 
thorized upon  the  failure  of  the  bank 
to  declare.  The  forfeiture  was  not  a 
confiscation  of  the  bonds  to  the  gov- 
ernment. It  amounted  only  to  an  ap- 
propriation of  them,  against  any  other 
claim,  to  the  specific  ourposes  for 
which  thev  had  been  deposited,  au- 
thorizing their   cancellation  at  market 


value  when  not  above  par,  or  their 
sale,  so  far  as  necessary  to  redeem 
the  circulation  or  reimburse  the  United 
States  for  moneys  advanced  for  that 
purpose.  When  that  purpose  was  ac- 
complished, the  bank  had  the  right  to 
any  surplus  of  their  proceeds,  equally 
as  though  that  right  had  been  in  ex- 
press {erms  declared."  Cook  County 
Nat.  Bank  v.  United  States,  107  U.  S. 
445,   27   L.    Ed.   537,  2   S.   Ct.   561. 

Bonds  deposited  under  Rev.  St.,  §§ 
5162,  5167,  to  secure  the  circulation 
of  a  national  bank,  are  held  by  the  gov- 
ernment as  a  trustee,  and  the  surplus 
of  the  proceeds  thereof,  after  payment 
of  the  notes  can  not  be  set  off  by  the 
government  against  an  unsecured  de- 
posit of  postal  funds,  but  must  be 
distributed  ratably  amona;  all  the  credit- 
ors. Cook  County  Nat.  Bank  v. 
United  States,  107  U.  S.  445,  27  L.  Ed. 
537,  3  S.  Ct.  561. 

Bonds  deposited  by  a  national  bank 
with  the  United  States  to  secure  cir- 
culation are  a  fund  out  of  which  on 
the  bank's  failure  the  government  may 
reimburse  itself  for  the  amount  of  any 
postal  funds  on  deposit  with  the  bank 
at  the  time  of  the  failure.  United 
States  V.  Cook  County  Nat.  Bank,  Fed. 
Cas.  No.  14,853,  9  Biss.  55. 

Act  March  3,  1879,  providing  that 
no  tax  on  the  capital  stock  of  _an_  in- 
solvent national  bank  shall  be  paid  into 
the  treasury  if  it. will  diminish  assets 
necessary  for  the  full  payment  of  all 
the  depositors,  applies  to  a  tax  levied 
before  the  passage  of  the  act  but  not 
paid  when  the  act  took  effect.  John- 
ston V.  United  States  (U.  S.),  17  Ct. 
CI.  157. 

The  5  per  cent  redemption  fund  de- 
nosited  by  a  national  bank  with  the 
United  States  treasurer  is  a  fund  for 
the  one  purpose  of  redeeming  circulat- 
ing notes,  and,  the  bank  becoming  in- 
solvent, can  not  be  appropriated  by  the 
Treasurer  for  payment  of  the  tax  due 
the  United  States  under  U.  S.  Rev.  St.. 
S  5215.  Tackson  v.  United  States  (U. 
S.),  20  Ct.  CI.  398. 
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satisfy  a  tax  levied  after  the  bank  has  become  insolvent,  can  not  be  sub- 
jected to  such  demand  against  a  claim  for  the  property  by  a  receiver  sub- 
sequently appointed.^ 

Debts  Due  Savings  Banks. — A  provision  of  a  state  statute  that  debts 
due  savings  banks  by  an  insolvent  bank  shall  be  preferred  is  repugnant  to 
the  provisions  of  the  National  Banking  Act  requiring  the  assets  of  an  in- 
solvent national  bank  to  be  distributed  ratably  among  the  creditors,  and  is 
therefore  void  when  attempted  to  be  applied  to  a  national  bank.® 

Priority  between  Bank's  Creditors  and  Pledgee  of  Stock. — A 
stockholder's  indebtedness  to  a  national  bank  can  not  be  set  off  against  the 
claims  of  a  pledgee  who  received  the  stock  as  security  for  a  loan  made  on 
the  faith  of  the  pledge,  and  without  knowledge  of  the  bank's  claim  or  its 
insolvency.'' 

Distribution  of  Funds  Obtained  by  Enforcing  Stockholder's  Lia- 
bility.— Where,  after  a  national  bank  has  gone  into  voluntary  liquidation, 
^several  creditors  take  'in  payment  of  their  claims  paper  belonging  to  the 
bank,  with  the  bank's  guaranty  of  payment,  which  paper  is  not  paid,  such 
creditors  are  not  entitled  to  share  in  the  assets  obtained  by  enforcement  of 
the  statutory  liability  of  the  stockholders,  since,  after  the  bank  went  into 
liquidation,  its  powers  being  limited  to  the  collection  of  assets  and  the  pay- 
ment of  debts,  it  could  not  guarantee  payment.* 

Distribution  by  Agent  of  Assets  Collected  after  Assessment  of 
Stockholders. — Where  a  shareholder  of  an  insolvent  national  bank  failed 
to  pay  an  assessment  of  less  than  the  par  value  of  his  stock,  made  by  the 
comptroller,  a  purchaser  for  value  of  the  former's  shares  is  not  entitled  to 
participate  in  the  equitable  distribution  by  the  shareholders'  agent  of  money 
collected  and  turned  over  to  him  by  the  comptroller  after  the  assessment 
was  made,  until  the  shareholders  who  paid  the  assessrnent  are  first  reim- 
bursed.^ 

§  288  (6)  Allowance  of  Interest  on  Claims. — Although,  as  has 
been  seen,  it  is  the  duty  of  the  comptroller,  in  paying  dividends,  to  take  the 
value  of  the  claim  at  the  date  of  insolvency  as  the  basis  of  distribution,  and 
not  the  amount  of  a  judgment  for  a  contested  claim,  including  interest  to 
date,i°  yet  it  has  been  held  that  where  a  national  bank  is  declared  in  default 
by  the  comptroller  of  the  currency,  and  a  receiver  of  it  is  appointed  by  him, 

5.  Tax  levied  subsequent  to  insol-  8.  Distribution  of  fund  obtained  by 
vency  of  bank. — Woodward  v.  Ells-  enforcing  stockholders'  1  i  a  b  i  1  i  t  y. — 
worth,  4  Colo.  580.                                              Richmond   v.    Irons,    121    U.    S.    27,    30 

6.  Provisions    of    state   statute    pre-       L.  Ed.  864,  7  S.  Ct.  788. 

ferring  debts  due  savings  banks  repug-  9_     Distribution   by    agent    of   assets 

nant  to  National  Banking  Act  and  void.  collected    after     assessment.— Richard- 

— Davis   V.   Elmira   Sav.    Bank,   161   U.  gg^  v.  Wallace,  39  S.   C.  216,  17   S.   E. 

S.  375,  40  L.   Ed.   700,  16  S.   Ct.   502.  735 

7.  Priority  between  bank's  creditors  ,„     „            .      u-d„^;^  „f  nv<.,-i,   *■„ 
and    pledge    of    stock.-McConville    v.  ^\    ^f -^s  prr   m            D'^*""^"''"" 
Means,   10    O.    Dec.   452,    21    Wkly.   L.  °f  ^^^<=t='     §  ^^^   ^^)- 

Bull.   193. 
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under  the  fiftieth  section  of  the  Act  of  June  3,  1864,  and  a  sufficient  fund 
is  realized  from  its  assets  to  pay  all  claims  against  it  and  leave  a  surplus, 
the  comptroller  ought  to  allow  interest  on  the  claims,  during  the  period  of 
administration,  before  appropriating  the  surplus  to  the  stockholders  of  the 
bank.ii  Though  the  comptroller  has  taken  control  of  the  affairs  of  a  na- 
tional bank  for  the  purpose  of  winding  them  up,  a  creditor  may  maintain 
c'-.n  action  against  the  bank  to  recover  interest  accruing  on  his  claim  since 
the  comptroller  took  possession. ^^  An  action  of  assumpsit,  by  the  holder 
of  a  claim  against  the  bank  to  recover  such  interest,  will  not  lie  against  the 
receiver  of  the  bank,  or  against  the  comptroller  of  the  currency,  but  will  lie 
against  the  bank.^^ 


11.    Allowance  of  interest  on  claims. 

— Chemical  Nat.  Bank  v.  Bailey,  Fed. 
Cas.   No.  2,635,  12  Blatchf.  480. 

In  an  action  of  assumpsit  by  the 
holder  of  a  claim  against  a  national 
bank,  which  has  been  declared  in  de- 
fault to  recover  interest  during  the 
period  of  administration,  interest  is 
recoverable  upon  all  demands  for 
money  due  and  unpaid,  by  way  of 
damages  for  the  nonpayment,  after  such 
demands  became  due.  Chemical  Nat. 
Bank  v.  Bailey,  Fed.  Cas.  No.  2,635, 
12    Blatchf.    480. 

A  depositor  in  a  national  bank,  when 
it  suspends  payment,  and  a  receiver 
is  appointed,  is  entitled,  from  the  date 
of  his  demand,  to  interest  upon  his 
deposit.  National  Bank  v.  Mechanics' 
Nat.  Bank,  94  U.  S.  437,  24  L.  Ed.  176. 

The  interest  being  in  a  liquidated 
sum  at  the  time  of  the  payment  of 
the  deposit,  an  action  lies  to  recover 
it,  and  interest  thereon.  National  Bank 
V.  Mechanics'  Nat.  Bank,  94  U.  S.  437, 
34  L.  Ed.  176. 

12.  Recovery  of  interest  by  action 
against  bank. — Chemical   Nat.   Bank  v. 


Bailey,  Fed.  Cas.  No.  2,635,  12  Blatchf. 
480. 

Necessity  for  demand  of  payment. — 
Since  a  national  bank,  by  defaulting, 
and  thus  initiating  proceedings  by  the 
comptroller  to  wind  up  its  affairs, 
thereby  disables  itself  from  paying  a 
deposit,  no  demand  of  payment  is  nec- 
essary to  entitle  the  depositor  to  re- 
cover interest  on  deposit  from  the  time 
the  comptroller  intervened.  Chemical 
Nat.  Bank  v.  Bailey,  Fed.  Cas.  No. 
2,635,  12  Blatchf.  480. 

13.  Depositor  remedy  by  action  of 
assumpsit  against  the  bank. — Chemical 
Nat.  Bank  v.  Bailey,  Fed.  Cas.  No. 
2,635,  12  Blatchf.  480. 

Assumpsit  can  not  be  maintained  by 
a  creditor  of*  an  insolvent  national 
bank  against  the  comptroller  to  re- 
cover interest  on  his  clairn  accruing 
during  the  period  of  administration, 
since  the  only  relief,  if  any  could  be 
had,  would  be  to  enforce  a  distribu- 
tion of  the  fund  in  the  comptroller's 
hands.  Chemical  Nat.  Bank  v.  Bailey, 
Fed.  Cas.   No.  3,635,  12  Blatchf.  480. 
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sumption of  Business. 
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§  309   (18)  Parties  to  Actions. 

V.  Savings  Banks. 

§  289.  Nature  and  Status. — Savings  banks  are  what  their  name  indi- 
cates, banks  of  deposit  for  the  accumulation  of  small  savings  belonging  to 
the  industrious  and  thrifty.^  Whether  a  bank  is  a  savings  bank  is  de- 
termined not  by  the   designation   in   its   charter,  but  by  its   organization, 

1.    Savings   banks   defined. — Mercan-  their    deposits    reach     $100,     at     their 

tile  Bank  v.  New  York,  121  U.  S.  138,  option   to   be   converted   into   stock,   if 

30  L.  Ed.  895,  7  S.  Ct.  826.     See,  also,  valid,  does  not  denote  a  savings  bank. 

Society  v.   Coite   (U.   S.),   6  Wall.  594,  State  v.   Lincoln   Sav.   Bank,   82   Tenn. 

18  L.   Ed.   897,  and   Provident  Inst.  v.  (14    Lea)    42;    State   v.    Nashville    Sav. 

Massachusetts   (U.  S.),  6  Wall.  611,  18  Bank,  84  Tenn.  (16  Lea)  111. 

L.  Ed.  907.  "Institutions  called  savings  and  build- 

"Until  recently,  the  primary  idea  of  ing  associations  are  *  *  *  stock  associa- 

a  savings  bank  has  been,  that  it  is  an  tions  of  a  novel  and  peculiar  character, 

institution    in    the    hands    of    disinter-  organized  under  a  general  law,  and  are 

ested    persons,    the    profits    of    which,  quite   distinct  from  savings   banks   and 

after  deducting  the  necessary  expenses  societies  for  savings,  which  are  merely 

of     conducting     the     business,     enure  banks   of  deposit  and  loan,   having  no 

wholly   to    the   benefit   of   the    deposi-  stock,   and   which   were   created   under 

tors,  in  dividends,  or  in  reserved   sur-  special    charters    from    the    legislature 

plus      for      their      greater      security."  of  the  state."     Society  v.  Coite  (U.  S.), 

Huntington  v.  National   Sav.   Bank,  96  6  Wall.  594,  18  L.   Ed.  897;   Provident 

U.  S.  388,  24  L.  Ed.  777.  Inst.  v.  Massachusetts   (U.  S.),  6  Wall. 

The  power  given  to  femes  covert  and  611,  18  L.  Ed.  907. 
minors    to    make    deposits,    and   when 
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powers  and  mode  of  doing  business,  provided  in  the  incorporation  act.* 
Not  infrequently  savings  banks  and  societies  for  savings  have  no  capital 
stock  or  stockholders,^  and  are  without  authority  to  make  discounts  or  issue 
any  circulating  medium."*  In  some  jurisdictions  savings  banks  are  defined 
by  statute,  or  their  purpose,  functions  and  powers  are  prescribed  by  the  act 
under  which  they  are  incorporated.^     In  absence  of  rules  assented  to  by  its 


Z.  How  question  whether  bank  is  a 
savings  bank  determined. — State  v. 
Lincoln  Sav.  Bank,  83  Tenn.  (14  Lea) 
43;  State  v.  Nashville  Sav.  Bank,  84 
Tenn.  (16  Lea)  111. 

3.  No  stock  or  stockholders. — So- 
ciety V.  Coite  (U.  S.),  6  Wall.  594,  18 
L.  Ed.  897;  Provident  Inst.  v.  Massa- 
chusetts (U.  S.),  6  Wall.  611,  18  L.  Ed. 
907;  Bank  v.  Collector  (U.  S.),  3  Wall. 
495,  18  L.  Ed.  207. 

National  savings  bank  of  the  Dis- 
trict of  Columbia. — The  Act  of  con- 
gress approved  May  34,  1870  (16  Stat. 
137),  incorporating  the  National  Sav- 
ings Bank  of  the  District  of  Columbia, 
does  not  authorize  the  creation  of  any 
corporate  stock  or  capital.  The  prof- 
its of  the  institution,  after  deducting 
the  necessary  expenses  of  conducting 
it,  enure  wholly  to  the  benefit  of  the  de- 
positors, in  dividends,  or  in  a  reserved 
surplus  for  their  greater  security. 
Huntington  v.  National  Sav.  Bank,  96 
U.  S.  388,  24  L.  Ed.  777. 

The  bond  filed  pursuant  to  the  11th 
section  of  that  act  is  in  no  sense  capi- 
tal owned  by  the  bank  or  the  corpora- 
tors. It  was  required  solely  to  secure 
depositors  and  creditors.  Hunting- 
ton V.  National  Sav.  Bank,  96  U.  S. 
388,  24  L.    Ed.   777. 

"The  institution  having  no  capital 
stock,  whatever  liability,  if  any,  there 
may  be  to  the  corporators,  must  be 
satisfied  out  of  the  profits  made  from 
the  deposits."  Huntington  v.  Na- 
tional Sav.  Bank,  96  U.  S.  388,  24  L.  Ed. 
777. 

4.  No  authority  to  make  discounts 
or  issue  circulating  medium. — Society 
V.  Coite  (U.  S.),  6  Wall.  594,  18  L.  Ed. 
897;  Provident  Inst.  v.  Massachusetts 
(U.  S.),  6  Wall.  611,  18  L.  Ed.  907; 
Bank  v.  Collector  (U.  S.),  3  Wall.  495, 
18  L.  Ed.  207. 

Corporation  held  not  a  mere  savings 
bank. — Articles  of  incorporation  stated 
that  the  "corporation  was  organized 
for  the  following  named  purposes: 
To  do  a  general  savings  and  commer- 
cial banking  business;  to  buy  and  sell 
real  personal  property;  to  discount 
bills,  notes,  and  other  commercial  and 
negotiable  paper    and    instruments;    to 


buy  and  sell  exchange;  to  receive 
money  on  deposit;  to  borrow  and  loan 
money;  and  to  do  any  and  all  acts  in- 
cident to  or  necessary  to  the  .trans- 
action of  any  and  all  the  matters  above 
stated.  Held,  that  this  corporation 
is  not  a  mere  savings  bank,  but  has  all 
the  attributes  of  an  ordinary  commer- 
cial bank.  Mitchell  v.  Beckman,  64 
Cal.  117,  28  Pac.  110. 

5.  Georgia  statute  defining  savings 
banks  construed. — A  charge  that,  in 
determining  whether  a  bank  is  a  sav- 
ings bank,  under  Act  1889,  p.  180,  de- 
claring savings  banks  to  be  those 
whose  deposits  are  not  "subject  to 
check,"  such  words  mean  subject  to 
payment  without  limitation  or  restric- 
tion, except  that  the  check  must  be 
presented  within  banking  hours  on 
banking  days,  is  correct.  Dottenheim 
V.  Union  Sav.  Bank,  etc.,  Co.,  114  Ga. 
788,  40  S.   E.  825. 

Savings  banks  as  organized  under 
laws  of  Massachusetts  and  New  York. 
— "The  main  purpose  and  chief  object 
of  savings  banks,  as  organized  under 
the  laws  of  Massachusetts,  are  the 
same  as  those  in  New  York,  as  con- 
sidered in  the  case  of  the  Mercantile 
Bank  v.  New  York,  121  U.  S.  138,  30 
L.  Ed.  895,  7  S.  Ct.  826.  They  are  sub- 
stantially institutions,  under  public 
management,  in  pursuance  of  a  great 
and  beneficial  public  policy,  organized 
for  the  purpose  of  investing  the  sav- 
ings of  small  depositors,  and  not  as 
banking  institutions  in  the  commer- 
cial sense  of  that  phrase."  National 
Bank  v.  Boston,  125  U.  S.  60,  31  L.  Ed. 
689,   8  S.   Ct.  773. 

The  National  Savings  Bank  of  the 
District  of  Columbia,  incorporated  un- 
der the  Act  of  congress  approved  May 
24,  1870  (16  Stat.  137),  "is  not  a  com- 
mercial partnership,  nor  is  it  an  ar- 
tificial being,  the  members  of  which 
have  property  interest  in  it,  nor  is  it 
strictly  eleemosynary.  Its  purpose  is 
rather  to  furnish  a  safe  depository  for 
the  money  of  those  members  of  the 
community  disposed  to  intrust  their 
property  to  its  keeping.  It  is  some- 
what of  the  nature  of  such  corpora- 
tions as  church  wardens  for  the  con- 
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customers,  a  savings  bank  is  to  be  governed  by  the  same  legal  principles 
which  apply  to  other  moneyed  institutions.® 

§  290.  Control  and  Regulation  in  General. — Savings  banks  are  sub- 
ject to  legislative  control  and  regulation.''' 

§  292.  Incorporation  and  Organization. — The  incorporation  and  or- 
ganization of  a  savings  bank  or  savings  society  must  be  in  conformity  with 
constitutional  and  statutory  provisions  authorizing  such  incorporation  and 
organization  and  prescribing  the  method  by  which  it  may  be  accomplished.® 
In  some  jurisdictions  it  is  made  a  penal  offense  to  advertise  or  put  forth  a  sign 
as  a  savings  bank,  or  in  any  way  to  solicit  or  receive  deposits  as  such.^     A 


servation  of  the  goods  of  a  parish,  the 
college  of  surgeons  for  the  promotion 
of.  medical  science,  or  the  society  of 
antiquaries  for  the  advancement  of  the 
study  of  antiquities.  Its  purpose  is  a 
public  advantage,  without  any  interest 
in  its  members.  The  title  of  the  act 
incorporating  it  indicates  its  purpose; 
namely,  an  act  to  incorporate  a  na- 
tional savings  bank;  and  the  only  pow- 
ers given  it  were  those  we  have  men- 
tioned— powers  necessary  to  carry  out 
the  only  avowed  purpose,  which  was 
to  enable  it  to  receive  deposits  for  the 
use  and  benefit  of  depositors,  dividing 
the  income  or  interest  of  all  deposits 
among  its  depositors  or  their  legal  rep- 
resentatives." Huntington  v.  Na- 
tional Sav.  Bank,  96  U.  S.  388,  24  L. 
Ed.  777. 

6.  Governed  by  legal  principles 
applicable  to  other  monied  institutions. 
—Mills  V.  Albany  Exch.  Sav.  Bank,  28 
Misc.  Rep.  251,  59  N.  Y.  S.  149;  Siegel 
V.  State  Bank  (App.  Div.),  123  N.  Y. 
S.   220. 

7.  The  Kansas  Banking  Act  of  1891 
was  intended  to  include  a  revision  of 
the  Savings  Bank  Act,  and  to  be  a  sub- 
stitute for  it,  and  therefore  superseded 
Gen.  St.  1868,  c.  23,  art.  16,  §  128,  beina; 
a  portion  of  such  act,  and  thereafter  alt 
savings  banks  previously  organized 
were  amenable  to  the  provisions  of 
such  Act  of  1891.  West  v.  Topeka 
Sav.  Bank,  66  Kan.  524,  72  Pac.  252,  63 
E.   R.  A.  137,  97   Am.   St.   Rep.   385. 

Savings  banks  not  required  to  take 
out  a  license. — A  savings  bank  author- 
ized by  its  charter  to  deal  in  notes, 
drafts,  and  bonds,  and  buy  and  sell 
bills  of  exchange,  is  not  within  the 
Missouri  statute.  Wag.  St.,  p.  247,  re- 
quiring money  brokers  and  exchange 
dealers  to  take  out  a  license,  since  the 
act  requiring  such  license  was  intended 
to  apply  only  to  moral  agents,  who 
are  capable  of  taking  oath,  and  sufifer- 
3  B  &  B— 26 


ing    the    penalties    for    perjury.     State 
V.  Field,  49  Mo.  270. 

8.  Incorporation  Eind  organization 
must  be  in  conformity  with  constitu- 
tional or  statutory  requirements. — Un- 
der the  Constitution  of  Illinois,  art.  11, 
§  5,  declaring  that  no  act  authorizing 
corporations  or  associations  with  bank- 
ing powers,  whether  of  issue,  deposit, 
or  discount,  shall  take  effect,  unless 
submitted  to  the  people  at  a  general 
election.  Act  111.  1887,  providing  for  the 
organization  of  savings  societies  au- 
thorized to  receive  and  invest  deposits, 
and  to  declare  dividends  on  them,  is 
void.  Section  5  is  not  confined  to  cor- 
porations having  stockholders  that 
own  the  bank.  Reed  v.  People,  125 
111.   592,  18   N.   E.   295,  1   L.   R.  A.  324. 

Statute  not  affecting  corporations 
not  electing  to  exist  under  it. — As  the 
California  Statute  Civ.  Code,  pt.  4,  § 
288,  repealing  the  Act  of  1862  so  far 
as  to  proihibit  future  incorporations 
under  it,  provides  that  no  existing 
corporation  should  be  affected  by  part 
4  unless  it  elects  to  continue  its  exist- 
ence under  it,  etc.,  the  adoption  of 
part  4  does  not  affect  corporations 
which  do  not  elect  to  exist  under  it. 
Murphy  v.  Pacific  Bank,  119  Cal.  334, 
51  Pac.  317. 

Statute  not  mandatory  as  to  banks 
organized  under  prior  statute. — The 
Minnesota  Statute,  Laws  1875,  c.  84, 
amending  Laws  1867,  c.  23,  providing 
for  the  incorporation  of  saving  asso- 
ciations, enacting  that  any  savings  as- 
sociation which  had  been  theretofore 
incorporated,  and  was  doing  business 
as  a  savings  association  or  bank,  might 
avail  itself  of  the  privileges  of  the  act, 
subject  to  all  the  liabilities  prescribed 
therein,  is  not  mandatory  as  to  sav- 
ings banks  organized  under  Act  1867. 
Richards  v.  Minnesota  Sav.  Bank,  75 
Minn.  196,  77  N.  W.  822. 

9.  Advertising,   or   soliciting   or  re- 
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savings  bank,  formed  for  the  pecuniary  benefit  of  its  members,  is  not  a  "be- 
nevolent" or  "charitable"  society  within  the  meaning  of  those  words  in  a 
statute,  authorizing  the  incorporation  of  benevolent  and  charitable  so- 
cieties.^^ 

§  293.  Corporators  and  Stockholders. — Depositors  Are  Creditors 
for  Whose  Debts  Stockholders  Are  Liable. — Depositors  in  a  savings  bank 
whose  deposits  are  payable  in  a  certain  time  after  demand,  and  bear  such 
interest  as  the  directors  may  determine,  the  profits,  less  such  interest  pay- 
ments, belonging  to  stockholders,  are  creditors  for  whose  debts  the  stock- 
holders are  liable.i^ 

Capital  Stock  a  Security  to  Nonstockholding  Depositors. — By 
statute  in  some  jurisdictions  the  capital  stock  of  savings  banks  is  made  a  se- 
curity to  depositors  who  are  not  stockholders. ^^ 


ceiving  deposits,  as  a  savings  bank, 
prohibited. — The  New  York  Statute, 
Laws  1883,  c.  409,  §  283,  making  it  un- 
lawful "to  advertise  or  put  forth  a 
sign  as  a  savings  bank,  or  in  any  way 
to  solicit  or  receive  deposits  as  a  sav- 
ings bank,"  does  not  forbid  the  car- 
rying on  of  a  business  substantially 
as  that  of  a  savings  bank,  but  it  only 
forbids  the  conducting  of  such  busi- 
ness under  a  claim  or  pretense  of  being 
a  savings  bank.  People  v.  Bingham- 
ton  Trust  Co.,  65  Hun  384,  29  N.  Y.  S. 
179,  47  N.  Y.  St.  Rep.  570,  affirmed  in 
139  N.  Y.  185.  34  N.  E.  898. 

The  purpose  of  the  New  Hampshire 
Statute,  Laws  1907,  p.  ill,  c.  112,  pro- 
viding that  no  person,  corporation,  or 
association,  except  savings  banks  in- 
corporated in  the  state,  etc.,  shall  make 
use  of  words  indicating  that  a  place 
of  business  is  the  office  of  a  savings 
bank,  nor  make  use  of  any  printed  or 
written  matter  having  words  indicat- 
ing that  a  business  is  the  business  of 
a  savings  bank,  nor  receive  deposits 
and  transact  business  in  the  manner 
of  a  savings  bank,  etc.,  is  to  prevent 
the  obtaining  of  the  money  of  deposi- 
tors on  a  false  .  representation  that 
the  party  receiving  it  is  authorized 
to  do  and  is  doing  a  business  like  that 
of  a  savings  bank,  and  the  act  does 
not  interfere  with  the  general  busi- 
ness of  investment  by  banking  institu- 
tions of  deposits  received  from  their 
customers  on  which  they  agree  to  pay 
interest,  and  the  act,  so  construed,  is 
intended  to  apply  to  and  includes  na- 
tional banks.  State  v.  People's  Nat. 
Bank,  75  N.  H.  27,  70  Atl.  542. 

The  New  Jersey  Statute,  P.  L.  1899, 
p.  455,  authorizing  trust  companies  "to 
receive   money   on   deposit   to  be   sub- 


ject to  check  or  to  be  repaid  in  such 
manner  and  on  such  terms  and  with 
or  without  mterest,  as  may  be  agreed 
upon  by  the  depositor  and  the  said 
trust  company,"  does  not  repeal,  by 
implication,  P.  L.  1876,  p.  357,  which 
declares  "that  it  shall  not  be  lawful  for 
any  bank,  banking  association,  iirm, 
stock  company,  corporation  or  indi- 
vidual banker,  to  advertise  or  put  forth 
a  sign  as  a  savings  bank,  either  directly 
or  indirectly,  or  in  any  way  to  solicit 
or  receive  deposits  as  a  savings  bank, 
except  in  the  case  of  banks  or  deposit 
companies  now  authorized  by  law  to 
receive  deposits  on  interest,  or  banks 
incorporated  under  this  act."  Barrett 
V.  Bloomfield  Sav.  Inst.,  64  N.  J.  Eq. 
425,  54  Atl.  543,  affirmed  in  66  N.  J.  Eq. 
431,  57  Atl.  1131. 

10.  Savings  bank  can  not  be_  incor- 
porated under  statute  authorizing  in- 
corporation of  benevolent  and  chari- 
table societies. — Sheren  v.  Mendenhall, 
23  Minn.  92,  construing  Pub.  St.  ch.  17, 
§§  56,  57. 

11.  Depositors  are  creditors  for 
whose  debts  stockholders  are  liable. — 
Wells  V.  Black,  117  Cal.  157,  48  Pac. 
1090,  37  L.  R.  A.  619,  59  Am.  St.  Rep. 
162. 

12.  Stockholders  receiving  certificate 
of  deposit  a  stockholding  depositor. — 
A  certificate  of  deposit  is  not  a  prom- 
issory note,  under  the  California  Stat- 
ute, Civ.  Code,  §  3095,  reciting  that 
"bills  of  exchange,"  "promissory  notes," 
and  "certificates  of  deposit"  are  classes 
of  negotiable  instruments,  and  hence 
a  bank  stockholder  receiving  a  certifi- 
cate of  deposit  does  not  loan  the  money 
to  the  bank,  but  is  a  mere  stockhold- 
ing depositor,  within  Act  April  11,  1862, 
§   10   (St.  1862,  p.   201),  providing  that 
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Effect  of  Limited  Liability  Clause. — A  provision  in  the  constitution 
of  a  savings-fund  society  that  the  joint  fund  shall  alone  be  liable  for  the 
debts  and  engagements  of  the  association,  and  that  no  creditor  shall  have  re- 
course to  the  separate  property  of  any  member,  will  not  relieve  the  members 
of  the  society  from  personal  liability  for  money  received  upon  special  de- 
posit where  the  certificates  of  deposit  are  without  limitation  as  to  personal 
liability  ;i^  and  this  is  so  notwithstanding  that  the  depositor  had  formerly 
been  a  member  of  the  society.^* 

Double  Liability  of  Stockholders. — In  some  states,  by  constitutional 
provision  or  statute,  a  double  liability  is  imposed  on  the  stockholders  of  a 
savings  bank,  if  the  bank  becomes  insolvent. ^^  But  where  the  stock  of  a 
bank  largely  exceeds  the  debts,  and  remains  wholly  unpaid,  the  double  lia- 
bility of  the  stockholders  can  not  be  enforced. ^^ 

Application  of  Stock  after  Stockholder's  Death. — A  savings  bank 
can  not  apply  stock  belonging  to  the  estate  of  one  deceased  in  payment  of 
his  indebtedness  to  the  bank.  The  administrator  is  entitled  to  the  amount 
for  distribution  among  creditors  generally." 

Facts  Not  Charging  Creditor  with  Knowledge  of  Bank's  Noncom- 
pliance with  the  Law. — A  creditor  of  a  savings  bank  proceeding  to  en- 
force the  secondary  liability  of  the  stockholders  is  not  chargeable  with  knowl- 
edge that  the  bank  has  not  complied  with  the  law  and  paid  up  half  of  its 
capital  stock  because  it  was  informed  that  certain  of  the  stockholders 
had  given  notes  for  their  subscription,  where  it  did  not  appear  that  such 
creditor  knew  that  the  notes  represented  the  entire  stock  subscription. i^ 

Liability  of  Stockholders  Not  a  Penal  Liability. — A  liability  of 
stockholders    in    a   savings   bank   to   the   depositors   and   creditors   of   the 

the  capital  stock  of  saving  banks  shall  Double    liability    constitutes    a    trust 

be  security  for  nonstockholding  depos-  fund. — The    double    liability    of    stock- 

itors.      Murphy    v.    Pacific    Bank,    130  holders   of  a  bank   created  by  Ky.   St. 

Cal.  543,  62  Pac.  1059.  1903,  §  547,  constitutes  a  trust  fund,  so 

13.  Effect  of  limited  liability  clause.  that  creditors  of  an  insolvent  savings 
— Beaver  v.  McGrath,  50  Pa.  479.  bank  may  sue  to  have  the  trust  admin- 

14.  Beaver  v.   McGrath,   50   Pa.   479.  istered   in    equity   without   first   having 

15.  Stock  not  within  constitutional  obtained  a  judgment  at  law  on  their 
provision  imposing  a  double  liability.  demands.  Conway  v.  Owensboro  Sav., 
— The    Minnesota   Statute,    Gen.    Laws  etc.,  Trust  Co.,  165  Fed.  823. 

1867,    providing   for   the    incorporation  ig.     when   double   liability   can   not 

of   savmgs    banks,    contains    no  _  provi-  be  enforced.— Herron  v.  Vance,  17  Ind. 

sion  for  capital  stock.     Under  tnis  act  595 

a  bank  was  incorporated,  which  by  Sp.  ,_      o^.     1       c^        ^     1  ,_   ,j     >     j     .1 

Laws   1873,   c.    117,   was    changed   to   a  ^^-     f  °<='^>  ^^??^'!°*=l'^°'^r/  <^*^*' 

bank  with   a  capital  stock  of  $100,000,  ^t^  "°\''^  ?Pp1'^*^p*° /"'^^^l^'^"^'^  *° 

which   stock  did  not  represent  the   as-  bank -Merchants    Bank  v.  Shouse,  103 

sets  of  the  institution,  but  was  a  guar-  ^' 

anty  fund  to  the  depositors;  the  hold-  .  The  lien  given  by  the_ general  bank- 
ers of  stock  having  no  power  to  elect  '"S  act  of  Pennsylvania  applies  to 
the  trustees,  nor  any  voice  in  the  man-  banks  of  issue  only.  Merchants'  Bank 
agement  of  the  institution.  Held,  that  -'■  Shouse.  102  Pa.  488. 
such  stock  was  not  within  the  consti-  18.  Facts  not  charging  creditor  with 
tutional  provision  imposing  a  double  knowledge  of  bank's  noncompliance 
liability  on  the  insolvency  of  the  bank.  with  the  law. — Dickason  v.  Grafton 
State  V.  Savings  Bank,  87  Minn.  473,  Sav.  Bank  Co.,  27  O.  C.  C.  357. 
93  N.  W.  403. 
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bank,  to  an  amount  equal  to  the  amount  of  their  stock,  respectively,  until 
after  a  transfer  of  stock,  published  in  a  public  newspaper,  is  not  9  penal 
liability.i8 

Suit  by  Depositor  against  Stockholder — Effect  of  Payment  to 
Other  Depositors. — In  a  suit  by  a  depositor  against  a  stockholder  of  a 
savings  bank  on  his  individual  liability  for  the  ultimate  redemption  of  the 
deposits  in  proportion  to  the  amount  of  stock  held  by  him,  it  is  a  good 
defense  that  previously  to  the  commencement  of  the  suit  defendant  has 
discharged  his  obligation  by  paying  to  depositors  other  than  the  plaintiff  an 
amount  equal  to  the  full  proportion  his  stock  bears  to  the  amount  due  to 
depositors.^''  But  if  such  payment  is  not  made  until  after  the  suit  is  begun, 
it  is  no  defense. 2^ 

The  fact  that  a  statute,  which  attempts  to  relieve  stockholders 
from  personal  liability  for  the  debts  or  savings  banks,  is  invaHd,  leaving 
in  existence  such  personal  liability,  does  not  alter  the  stockholder's  rights 
as  a  depositor.22 

Petition  for  Unpaid  Assessments — Failure  to  Give  Notice  of  As- 
sessments.— When,  in  a  petition  filed  by  an  assignee  of  a  savings  bank 
against  the  stockholders  for  unpaid  assessments,  the  assignee  has  failed  to 
give  the  notice  specified  in  the  decree  ordering  the  assessment,  a  verdict  is 
properly  rendered  against  the  bank.^^ 

§  294.  Officers  and  Agents— §  294   (1)  Eligibility  for  Office.— 

Where  the  charter  of  a  savings  institution  provides  that  no  director  or  offi- 
cer of  a  bank  of  circulation  or  deposit  shall  be  eligible  to  act  as  trustee  or 
officer  of  the  institution,  a  director  of  a  bank  of  circulation  and  deposit, 
who  has  allowed  himself  to  be  voted  for  as  an  officer  of  the  savings  institu- 
tion, will  be  presumed  to  have  thereby  resigned  as  director  in  the  bank,  and 
is,  therefore,  eligible  for  the  office. 2* 

§  294  (2)  Election. — Where  the  charter  of  a  savings  institution  re- 
quires the  vote  of  a  majority  of  the  trustees  present  to  elect  an  officer,  and 
at  a  meeting  of  twelve  trustees,  six  votes  are  cast  for  one  person,  four  for 

19.  Liability  of  stockholders  iiot  a  —Franklin  Sav.  Bank  v.,  Fatzinger 
penal    liability. — Queenan     v.    P.ilmer,       (Pa.\  8  Sad.  -31,  4  Atl.  91S. 

117  111.  Gla,  7  N.  E.  613.  Where  a  petition  is  filed  b3'  the  as- 

20.  vSuit  by  depositor  against  stock-  signee  of  a  savings  bank  fnr  tl'e  bene- 
holder— Effect  of  payment  to  other  de-  At  of  creditors,  against  the  stcckhold- 
positors.— Jones  v.  Wiltberger,  43  Ga.  ers,  for  unpaid  assessments,  and  the 
%^J              ■'  court,  in  accordance  with  the  petition, 

„r-i^,  .„  n      nr,-        orders    an    assessment,    it    if    error    to 

21.  Jones  v.  Wiltberger,  42  Ga.  57d.       ,^^j^   ^^^^^^    ^^^^   defendants    deny   lia- 

22.  Effect  of  invalidity  of  statute  at-  i^jiity  jq  p^y  assessments  on  other 
tempting  to  relieve  stockholders  frorc  grounds  than  want  of  notice,  they  are 
personal  liability. — Murphy  v.  Pacific  „„^  entitled  to  notice.  Franklin  Sav. 
Bank,  119  Cal.  334,  51  Pac.  317,  so  hold-  g^nk  v.  Fatzinger  (Pa.),  8  Sad.  SI,  4 
ing  in  relation  to  the  California  Stat-  ^ji    93^3 

ute,  St.  1863,  p.  301,  §  27.  24.      Eligibility     for    office— Charter 

23.  Petition  for  unpaid  assessments  construed. — People  v.  Conklin  (N.  Y.), 
^Failure  to  give  notice  of  assessments.      7  Hun  188. 
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another,  and  one  for  another,  one  trustee  refusing  to  vote,  there  is  no 
election.  2' 

§  294  (3)  Tenure  of  Office. — Under  a  statute  providing  that  the  trus- 
tees of  a  savings  bank  shall  be  chosen  annually,  and  shall  appoint  a  treas- 
urer, who  shall  hold  office  during  their  pleasure,  the  office  of  treasurer  is 
not  an  annual  one.  He  holds  office  during  the  pleasure  of  the  trustees. ^^ 
Where  a  by-law  of  a  savings  bank  provides  that  "the  attorney  shall  hold 
office  at  the  pleasure  of  the  trustees,"  the  appointment  of  an  attorney  for 
one  year  is  insufficient  to  constitute  a  contract  of  employment  for  that 
term.^'^ 

§  294  (4)  Compensation. — The  compensation  of  an  attorney  for  a 
savings  bank,  consisting  of  various  sums  paid  to  the  bank  from  time  to  time 
for  the  examination  of  the  title  to  securities  of  applicants  for  loans  from 
the  bank,  is  in  no  sense  a  "salary,"  as  that  word  means  "a  fixed  sum  to  be 
paid  by  the  year  or  periodically  for  services. "^^  Where  the  compensation 
of  an  officer  of  a  savings  bank  is  made  contingent  upon  its  net  profits,  and 
the  bank  holds  government  bonds,  which  rise  in  value,  but  which  the  bank 
does  not  propose  to  sell,  such  increase  in  value  is  not  a  "profit. "^^ 

§  294    (5)    Duties  and    Liabilities— §  294    (5a)    In    General.— 

Trustees  of  a  savings  association  occupy  a  fiduciary  relation  toward  its 
depositors. ^^  The  managers  of  a  savings  institution  are  trustees  of  a 
public  franchise  granted  to  and  held  by  them  for  the  benefit  of  the  public, 
and  especially  for  that  part  of  the  public  in  the  immediate  neighborhood,  as 
well  as  for  the  depositors. ^^  The  directors  of  a  savings  fund  society  are 
personally  liable  to  the  depositors  for  the  maladministration  of  their  office,^^ 

25.  Vote  of  majority  of  trustees  Sav.  Inst.,  64  N.  J.  Eq.  435,  54  Atl.  543, 
present  required  to  elect  an  officer. —  affirmed  in  66  N.  Y.  Eq.  431,  57  Atl. 
People  V.  Conklin   (N.  Y..),  7  Ilun  18:-i.       1131. 

26.  Tenure  of  office. — Commonwealth  The  managers  of  a  savings  institu- 
V.  Reading  Sav.  Bank,  129   Mass.  73.           tion  occupy  the  position  of  holders  of 

27.  Rebadow  v.  Buflfalo  Sav.  Bank,  a  public  trust  of  a  benevolent  and  char- 
63  Misc.  Rep.  407,  117 -N.  Y.  S.  283.  itable   nature,    and   it   is   their   duty   to 

28.  Salary  defined. — Rebadow  v.  preserve  and  foster  with  reasonable 
Buffalo  Sav.  Bank,  63  Misc.  Rep.  407,  zeal  the  object  of  the  trust.  Barrett 
117  N.  Y.  S.  383.  V.   Bloomfield   Sav.    Inst.,   64   N.  J.   Eq. 

29.  Compensation  made  contingent  425,  54  Atl.  543,  affirmed  in  66  N.  J.  Eq. 
upon  net  profits. — Jennery  v.  Olmstead      431,  57  Atl.  1131. 

(N.  Y.),  36  Hun  536.                   _  The   managers   of  a  savings   institu- 

30.  Trustees  occupy  a  fiduciary  re-  tion  have  no  more  right  to  destroy  the 
lation  toward  depositors. — Dickson  v.  entity  of  the  corporation  while  trans- 
Baker,  75  Minn.  168,  77  N.  W.  830,  74  ferring  to  themselves  its  most  valuable 
Am.  St.  Rep.  447.  asset,   its   good  will,   than   an   ordinary 

A  bank  which  allows  a  stated  inter-  trustee  of  property  has  to  purchase  the 

est  on  deposits  is  not  a  savings  bank,  property  himself,  though  paying  a  fair 

in    the    sense    that    the    directors    are  price  for  it.     Barrett  v.  Bloomfield  Sav. 

trustees,  and  hold  to  the  depositors   a  Inst.,  64  N.  J.  Eq.  435,  54  Atl.  543,  af- 

relation  of  confidence  and  trust.     Col-  firmed  in  66  N.  J.  Eq.  431,  57  Atl.  1131. 

orado  Sav.  Bank  v.  Evans,  12  Col.  App.  32.      Liability   for   maladministration 

334,  56  Pac.  981.  of  office. — Maisch  v.  Saving  Fund  (Pa.), 

31.  Managers  are  trustees  of  a  pub-  5  Phila.  30. 

lie    franchise. — Barrett    v.     Bloomfield  But  the  directors  of  such  a  society, 
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and  for  the  proper  care  of  the  deposits  intrusted  to  the  society.^^  The 
trustees  of  a  savings  bank  are  responsible  for  the  acts  of  the  officers  whom 
they  place  and  retain  in  position.**  The  managers  of  such  a  bank  are  lia- 
ble for  the  want  of  ordinary  care  and  diligence  in  the  management  of  the 
bank;35  ^nd  the  fact  that  they  are  unpaid  will  not  relieve  them  from  this 
liability.*^  Such  managers  are  liable,  if  they  participate  in  or  promote  pro- 
hibited acts  which  lead  to  loss,  or  if  they  neglect  to  bestow  on  the  affairs 
of  the  bank  that  measure  of  care  which  the  law  exacts  of  them,  and  in  con- 
sequence of  which  their  associates  are    enabled  to  do  acts  causing  loss.^''' 

§  294  (5b)  Liability  for  Losses  on  Loans  and  Investments. — The 

trustees,  directors,  managers  or  other  responsible  officers  of  a  savings  bank 
who  make  loans  or  invest  the  funds  of  the  bank  in  a  manner  contrary  to 
law,  or  prohibited  by  the  charter  of  the  bank  or  the  act  under  which  it  is 
incorporated,  are  personally  liable  for  losses  resulting  from  such  loans  or 
investments.38     Where  the  manager  or  a  responsible  officer  knows  of  an  ir- 


who  never  .took  their  seats  in  the 
boards,  and  against  whom  the  deposi- 
tors do  not  allege  any  knowledge  of 
frauds,  are  not  personally  liable  for 
maladministration.  Maisch  v.  Saving 
Fund  (Pa.),  5  Phila.  30. 

33.  Liability  for  proper  care  of  de- 
posits.—The  directors  of  a  savings 
fund  society,  though  ignorant  of  fraud 
in  its  organization,  are  liable  to  de- 
positors for  the  proper  care  of  the  de- 
posits intrusted  to  the  society.  Left- 
man  V.   Flanigan   (Pa.),  5   Phila.  155. 

34.  Responsibility  of  trustees  for  acts 
of  officers.— Paine  v.  Irwin  (N.  Y.),  59 
How.  Prac.  316. 

A  transaction  entered  upon  the  books 
of  a  savings  bank,  alihough  made  by 
the  bank  officers,  is  presumed  to  have 
been  done  with  the  knowledge  and  as- 
sent of  the  trustees.  Paine  v.  Irwm 
(N.  v.).  59  How.  Prac.  316. 

35.  Liability  of  managers.— -Williams 
V.  McKay,  40  N.  J.  Eq.  189,  53  Am. 
Rep.   775.  ^    ^ 

36.  Williams  v.  McKay,  40  N.  J.  Eq. 
189.  53  Am.  Rep.  775. 

37.  Wilkinson  v.  Dodd,  40  N.  J.  Eq. 
133  3  Atl.  360;  S.  C,  42  N.  J.  Eq.  334, 
7  Atl.  327,  affirmed  in  42  N.  J.  Eq.  G47, 
9  Atl.  685;  Williams  v.  McDonald,  43 
k.  J.  Eq.  393,  7  Atl.  866. 

A  charter  incorporating  a  savings 
bank  provided  that  it  should  be  con- 
ducted by  managers,  who  should  meet 
semiannually,  and  as  much  oftener  as 
a  majoritv  should  deem  expedient,  fill 
vacancies 'in  their  number,  and  choose 
officers,  who  should  give  security  for 
fidelity.  Held  that,  while  the  managers 
could  appoint  officers  and  committees 
to  conduct  the  affairs  of  the  bank,  they 


were  bound  to  such  circumspection  of 
the  actions  of  such  officers  and  com- 
mittees as  a  reasonably  prudent  man 
would  exercise  in  his  own  business, 
and  were  liable  for  losses  occasioned 
by  the  omission  of  such  circumspection. 
Williams  v.  McKay,  46  N.  J.  Eq.  S,^,  18 
Atl.  824. 

For  money  secretly  withdrawn  and 
covered  by  false  entries  in  the  books 
and  fictitious  mortgages.  running 
through  a  series  of  years,  and  not  dis- 
covered by  the  managers  or  the  mem- 
bers of  the  executive  committee  who 
examined  the  lists  containing  such 
mortgages  and  the  books,  managers 
in  office  during  the  entire  time  are  lia- 
ble, and  members  of  the  executive  com- 
mittee are  liable  for  moneys  so  with- 
drawn during  their  term  of  office.  Wil- 
liams V.  McKay,  46  N.  J.  Eq.  25,  18  Atl. 
824. 

38.  Loans  not  permitted  by  act  of 
incorporation. — Knapp  v.  Roche,  44  N. 
Y.  Super.  Ct.  247. 

Loan  made  to  president  on  insuffi- 
cient security. — The  president  is  pri- 
marily liable  for  loss  of  a  loan  made 
to  him  on  insufficient  security,^  not 
submitted  to  the  finance  committee. 
Williams  v.  McKay,  46  N.  J.  Eq.  25, 
18  Atl.  S24. 

Loan  to  one  person  of  sum  greater 
than  one-fourth  of  capital  stock.— The 
directors  of  a  savings  bank,  who  have 
lent  to  one  person  a  sum  greater  than 
one-fourth  of  the  bank's  capital  stock, 
contrary  to  the  prohibition  of  the  Mis- 
souri Statute,  Rev.  St.  1879,  §  916,  are 
liable  to  the  bank  or  its  receiver  for 
any  loss  that  may  accrue  from  such 
loan,   although   the   statute   itself  does 
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regular  or  unlawful  loan  and  acquiesces  in  it,  he  will  be  liable  for  losses 


not  provide  any  penalty  for  its  viola- 
tion. Thompson  v.  Greeley,  107  Mo. 
577,  17  S.  W.  962;  Thompson  v.  Swain, 
107   Mo.   594,  17   S.  W.  967. 

Investment  on  mortgage  on  real  es- 
tate prohibited  by  charter. — A  director 
and  member  of  the  finance  committee 
of  a  savings  bank,  which  afterwards 
became  insolvent,  having  acted  with 
the  president  in  investing  its  funds  on 
mortgage  on  real  estate  not  worth  at 
least  double  the  amount  of  tlie  sum  in- 
vested above  all  incumbrances,  against 
the  prohibition  in  its  charter  (Laws 
1869;  P.  L.  80,  §  10),  is  chargeable  with 
the  loss  on  the  investment.  Williams 
V.  McDonald,  42  N.  J.  Eq.  392,  7  Atl. 
866. 

The  treasurer  of  a  savings  bank,  who 
was  also  one  ol  its  managers,  assigned 
to  it  a  bond  and  mortgage  owned  by 
him  on  lands  not  v.'Orth  double  the 
mortgage,  as  required  by  the  bank's 
charter,  and  without  submitting  the 
investment  to  Lhe  iinance  commiitee 
for  approval,  as  required  by  its  by- 
laws. Held,  that  he  was  liable  for  a 
loss  sustained  on  such  bond  and  mort- 
gage, and  that  the  fact  that  the  man- 
agers did  not  object  to  or  repudiate 
the  transaction  for  six  years  was  no 
defense,  whether  his  breach  of  duty 
was  known  or  not  known  by  the  other 
managers.  Williams  v.  Riley,  34  N.  J. 
Ea.  398. 

Investments  by  president  and  treas- 
urer in  contravention  of  charter  and  by- 
laws.— The  by-laws  provided  that  the 
president  should  execute  all  releases 
and  nthet  documents  requiring  the 
common  seal,  and,  with  the  treasurer, 
have  charge  of  the  seal,  and  all  bonds, 
mortgages,  and  other  property  and  se- 
curities; and  that  the  treasurer  should 
make  an  itemized  report  to  thf"  meet- 
ings of  the  managers  of  the  bank's 
financial  condition.  A  finance  commit- 
tee was  appointed  to  attend  to  all  ap- 
plications for  loans,  and  to  meet  ■•is  re- 
auired  to  invest  and  loan  the  funds. 
The  executive  committee  was  emnow- 
ered  to  take  general  charge  of  the  bank, 
examine  the  books  of  account  and  se- 
curities, and  report  at  the  meetings  of 
the  m.anagers.  Tt  was  provid.-d  that 
all  checks  "should  be  drawn  by  the 
treasurer,  and  countersigned  by  the 
president.  It  appeared  that  it  was  the 
treasurer's  custom  to  sign  sheets  of 
blank  checks,  which  the  president  filled 
up  and  used  at  his  convenience.  Held, 
that  where  the  president  and  treasurer 
together  made   investments   on   securi- 


ties not  within  the  restriction  of  the 
charter,  or  not  such  as  ordinarily  pru- 
dent men  would  make  in  the  transac- 
tion of  their  own  business,  without 
submitting  them  to  the  finance  com- 
mittee and  securing  its  approval,  they 
were  primarily  liable  for  losses  oc- 
casioned therebv.  Williams  v.  McFay, 
46  N.  J.  Eq.  25,"l8  Atl.  824. 

Purchase  of  valueless  paper  of  an- 
other bank. — Under  the  constitution  of 
California  art.  12,  §  3,  providing  that 
the  directors  of  corporations  shall  I)e 
jointly  and  severally  liable  to  the  cred- 
itors and  stockholders  for  all  moneys 
misappropriated  by  officers  during  their 
terms  of  office,  the  directors  of  a  sav- 
ings bank  with  a  capital  of  $100,000, 
of  which  $20,000  was  paid  up.  and  with 
no  reserve  fund,  who  willfully  misap- 
propriated its  funds  to  hold  up  another 
bank,  which  was  principally  owned 
and  entirely  managed  by  them,  by  pre- 
tending to  purchase  its  valueless  pa- 
per, contrary  to  Civ.  Code.  4  571,  pro- 
viding that  loans  by  savings  banks 
must  be  on  adequate  security,  and  § 
574,  prohibiting  the  purchase  of  "secur- 
ities  of  any  kind  by  such  corporations 
other  than  those  of  the  United  States, 
state,  counties,  cities,  cities  and  coun- 
ties, or  towns  of  the  state,  unless  it 
has  a  capital  stock  or  paid-up  reserve 
of  not  less  than  $300,000.  are  liable  to 
creditors  and  stockholders  for  such 
misappropriation.  Rice  v.  Howard,  136 
Cal.  432,  64  Pac.  692,  69  Pac.  77,  89  Am. 
St.  Rep.   153. 

Loans  upon  insufficient  security  to 
corporation  in  which  a  trustee  is  a 
stockholder. — A  loan  was  made  by  a 
savings  bank,  to  three  persons,  of 
$20,000,  $15,000,  and  $15,000,  respec- 
tively, upon  a  promissorj'  note  by  each 
for  the  amount  he  received,  with  col- 
lateral security  of  promissory  notes  of 
a  foreign  corporation,  which  notes 
were  secured  by  trust  deeds  of  such 
corporation  upon  unimproved  vacant 
lots  without  the  state,  not  worth  over 
.tl  0.000.  One  of  the  trustees  of  the 
hank  at  the  time  of  the  loan  was  a 
lari-e  stockholder  in  said  corporation, 
and  the  loans  were  intended  to  be,  and 
were,  in  fact,  loans  to  the  corporation. 
These  facts  were  known  to  the  trus- 
tees of  the  bank,  or  could,  with  reason- 
able dilif^ence,  have  been  learned  by 
them.  The  Igans  were  intended  to  be 
to  said  trustee,  and  were  made  be- 
cause of  his  interest  in  the  corporation, 
and  the  loans  were  in  fact  loan's  upon 
the  security  of  the  lots.    Held,  that  un- 
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occasioned  thereby.^®  But  for  losses  sustained  by  reason  of  the  president's 
releasing  securities  for  a  loan  to  one  of  the  managers,  so  as  to  reduce  the 
security  below  the  lawful  limit,  without  authority  from  the  board  of  man- 
agers, the  president  and  the  manager,  to  whom  the  release  was  executed, 
are  alone  liable;  it  not  appearing  that  any  of  the  other  managers  knew  of 
such  release.*"  As  between  those  managers  not  individually  concerned  in 
unlawful  loans,  the  primary  liability  is  on  the  members  of  the  executive 
committee.*!     For  money  taken  by  the  president  from  the  bank  without 


der  the  laws  of  New  York  affecting 
savings  banks  the  transaction  was  un- 
authorized and  illegal,  and  a  demurrer 
to  the  complaint,  alleging  these  facts, 
in  an  action  to  hold  the  trustees  per- 
sonally liable,  would  not  be  sustained. 
Paine  v.  Irwin  (N.  Y.),  59  How.  Prac. 
316. 

Ultra  vires  loan  for  which  all  trus- 
tees are  personally  liable. — Under  the 
New  York  Statute,  Laws  1860,  c.  280, 
as  amended  by  Laws  1866,  c.  408,  pro- 
hibiting a  savings  bank  from  making 
a  loan  on  bond  and  mortgage  except 
on  productive  property  worth  double 
the  loan,  and  Laws  1868,  c.  845,  pro- 
hibiting loans  on  the  security  of  lands 
outside  the  state,  and  Laws  1860,  c.  280, 
prohibiting  a  trustee  from  indirectly 
borrowing  funds  of  the  bank,  a  loan 
by  a  savings  bank  to  a  corporation  of 
which  a  trustee  of  the  bank  is  a  stock- 
holder, secured  by  vacant  lots  in  an- 
other state,  worth  less  than  the  loan, 
IS  ultra  vires,  and  all  the  trustees  are 
personally  liable  therefor.  Paine  v. 
iBarnum  (N.  Y.),  59  How.  Prac.  303. 

Investments  by  means  of  checks 
signed  in  blank — Secondary  liability. — 
A  purchase  of  realty  by  officers  of  the 
bank  which  was  not  authorized  by  the 
charter,  and  which  was  not  submitted 
to  the  finance  committee  or  the  board 
of  managers,  rendered  ?uch  officers 
primarily  liable  for  loss  occasioned 
thereby;  and,  when  the  purchase  was 
made  by  means  of  checks  signed  in 
blank  by  the  treasurer,  he  was  second- 
arily liable.  Williams  v.  McKay,  46 
N.  J.  Eq.  25,  18  Atl.  824. 

For  losses  on  illegal  investments 
made  by  the  president  by  means  of 
checks  signed  and  left  in  blank  by  the 
treasurer,  the  president  was  primarily 
liable,  and  the  treasurer  was  seconda- 
rily liable.  Williams  v.  McKay,  46  N. 
J.  Eq.  25,  18  Atl.  824. 

39.  Acquiescence  in  unlawful  loans. — 
For  losses  occasioned  by  loans  made 
by  the  president,  habitually  and  con- 
tinually, in  disregard  of  the  charter 
and  by-laws,  and  not  interfered  with 
by  the  managers,   all  managers  in  of- 


fice at  the  time '  of  the  making  of  the 
loan  are  liable.  Williams  v.  McKay,  46 
N.  J.   Eq.  25,  18  Atl.  824 

But  they  are  not  liable  for  the  loss 
of  the  first  of  such  loans,  made  a  year 
or  more  before  the  others,  as  it  could 
not  reasonably  have  been  anticipated. 
Williams  v.  McKay,  46  N'.  J.  Eq.  25, 
18  Atl.  824. 

For  losses  sustained  by  reason  of  an 
unlawful  loan  made  by  the  president 
by  means  of  checks  signed  by  the  treas- 
urer in  blank  and  left  with  the  secre- 
tary, and  not  submitted  to  the  finance 
committee,  the  secretary  is  secondarily 
liable,  where  he  knew  of  the  irregu- 
larity of  the  transaction,  and  acqui- 
esced in  it.  Williams  v.  McKay,  46  N. 
J.  Eq.  25,  18  Atl.  834. 

For  losses  from  an  unlawful  and 
imprudent  loan  not  submitted  to  the 
finance  committee,  the  negotiator  of 
which  was  not  shown,  the  treasurer 
was  primarily  liable  for  allowing  the 
funds  to  be  used  for  that  purpose. 
Williams  v.  McKay,  46  N.  J.  Eq.  25,  18 
Atl.  824. 

Loans  by  bookkeeper  without  knowl- 
edge of  trustee. — A  trustee  is  not  per- 
sonally liable  for  prohibited  loans  made 
by  the  bookkeeper,  where  he  had  no 
knowledge  thereof.  Knapp  v.  Roche, 
44  N.  Y.'Super.  Ct.  247. 

After  the  bookkeeper  of  a  savings 
bank  had  made  a  loan  to  C.  such  as 
was  not  authorized  by  the  act  incor- 
porating the  bank,  he  informed  a 
trustee  thereof,  and  asked  him  what  he 
should  do  about  it,  and  the  trustee 
said:  "Do  whatever  you  please. 
Charge  it  to  C."  Held,  that  the  trustee 
had  not  ratified  the  loan,  so  as  to  make 
himself  personally  liable  therefor. 
Knapp  V.  Roche,  44  N.  Y.  Super,  Ct. 
247. 

40.  Securities  for  loan  released  with- 
out knowledge  of  managers. — ^Williams 
V.  McKay,  46  N.  J.   Eq.  25,  18  Atl.  834. 

41.  Primary  liability  as  between  man- 
agers not  individually  concerned. — 
Williams  v.  McKay,  46  N.  J.  Eq.  25,  18 
Atl.  824. 

For  money  withdrawn  by  the  presi- 
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security,  on  a  check  signed  by  himself  and  the  treasurer,  the  order  of  lia- 
bility is  (1)  the  president;  (2)  the  treasurer;  (3)  the  executive  committee; 
and  (4)  all  the  managers. *2  Though  the  directors  are  ignorant  of  the  affairs 
of  the  bank,  and  are  not  guilty  of  bad  faith,  they  are  liable  to  the  depositors 
for  losses  resulting  from  their  gross  negligence.*^  The  managers  can  not 
avoid  responsibility  for  losses  occasioned  by  prohibited  investments  "on  the 
grounds  that  they  did  not  have  time  or  ability  to  perform  their  duties,  and 
did  not  knovkf  of  such  investments,**  or  upon  the  ground  that  they  believed 
the  investments  to  be  legal,  if  it  does  not  appear  that  such  belief  arose  from 
a  misconstruction  of  the  charter.*'  But  a  director  will  not  be  held  liable  to 
indemnify  the  bank  against  a  loss  resulting  from  a  mortgage  investment,  in 
which  he  acted  in  good  faith,  and,  as  he  supposed,  for  the  benefit  of  the  bank, 
and  with  ordinary  care  and  prudence.*''     A  trustee  may  be  released  from 


dent  on  his  individual  check  and  de- 
mand note,  the  executive  committee 
are,  after  him,  primarily,  and  the  man- 
agers then  in  office  secondarily,  liable. 
Williams  v.  McKay,  46  N.  J.  Eq.  25,  18 
Atl.  824. 

42.  Money  taken  on  a  check  signed 
by  president  and  treasurer — Order  of 
liability.— Williams  v.  McKay,  46  N.  J. 
Eq.  25,  ]8  Atl.  824. 

43.  Facts  not  excusing  gross  negli- 
gence.— Marshall  v.  Farmers',  etc.,  Sav. 
Banlc,  85  Va.  676,  8  S.  E.  580.  2  L.  R. 
A.  534,  17  Am.  St.  Rep.  84. 

The  president  of  a  savings  bank  mis- 
appropriated its  funds  and  overdrew 
his  accounts,  and  a  brother  of  the  pres- 
ident, and  corporations  of  which  the 
officers  and  directors  were  also  offi- 
cers, largely  overdrew  their  accounts, 
and  were  loaned  large  sums  by  the 
bank  with  little  or  no  security,  though 
such  borrowers  were  responsible,  and 
another  borrower  was  permitted  to 
withdraw  his  security.  The  direct- 
ors, though  required  to  meet  v/eekly, 
met  but  once,  twice,  or  three  times  a 
year,  and  never  caused  the  books  to 
be  examined,  nor  called  for  statements 
of  accounts  with  other  banks.  The 
capital  of  the  bank  was  small,  and 
much  of  it  was  not  paid  up,  and  the 
paid-up  portion  was  treated  as  a  loan. 
The  bank,  on  suspension,  was  able  to 
pay  but  10  per  cent  on  the  deposits. 
Held,  that  the  directors  were  liable  to 
the  depositors.  Marshall  r.  Farmers', 
etc.,  Sav.  Baiik,  85  Va.  676,  8  S.  E.  586, 
3  L.  R.  A.  534,  17  Am.  St.  Rep.  84. 

44.  Facts  not  excusing  managers  for 
losses  occasioned  by  prohibited  invest- 
ments.— So  held  where  the  charter 
prohibited  the  investment  of  the  bank's 
funds  on  merely  personal  security,  and 
large  sums  were  invested  in  commercial 


paper,  such  investments  constituting 
one  of  the  principal  occupations  of  the 
bank.  Williams  v.  McKay,  46  N.  J. 
Eq.  25,  18  Atl.  824. 

45.  The  charter  provided  that  the 
bank  should  invest  no  money  in  pub- 
lic stock  other  than  that  of  the  United 
States,  and  certain  states  and  cities, 
"nor  on  bond  and  mortgage,  except  on 
real  estate,  worth,"  etc.  Held  that, 
even  if  this  were  misleading  as  to  the 
right  to  invest  in  personal  securities, 
a  belief  in  the  legality  of  such  invest- 
ments would  not  excuse  managers  for 
losses,  where  it  did  not  appear  that 
such  belief  arose  from  a  misconstruc- 
tion of  the  charter.  Williams  v.  Mc- 
Kay, 46   N.  J.   Eq.   25,   18  Atl.   824. 

The  charter  provided  that  "all  de- 
posits" should  be  .used  and  improved 
to  the  best  advantage,  and  that  the 
profits  should  be  divided  among  the 
depositors.  Held,  that  a  mistaken  be- 
lief by  manaarers  that  it  was  legal  to 
invest  "soecial  deposits,"  as  distin- 
guished from  "savings  deposits,"  in 
commercial  paper,  did  not  excuse  them 
from  liability  for  losses  occasioned 
thereby,  where  such  belief  arose,  not 
from  reading  the  charter,  but  from 
rumor,  and  misstatements  of  others. 
Williams  v.  McKay,  46  N.  J.  Eq.  25,  18 
Atl    824. 

Even  if  such  belief  arose  from  a  bona 
fide  misconstruction  of  the  charter,  the 
managers  are  not  excused  from  liabil- 
ity thereby  as  an  extensive  discount 
business  is  foreign  to  the  object  of  a 
savings  bank,  and  the  manager's  were 
put  upon  inquirv.  Williams  v.  McKay, 
46  N.  J.  Eq.  25,  18  Atl.  824. 

46.  Mortgage  investment  made  in 
good  fciith  and  with  ordinary  care  and 
prudence. — Williams  v.  McDonald,  37 
N.  J.  Eq.  409. 
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liability  for  an  illegal  investment  on  payment  of  the  loss  by  a  subsequent 
trustee.*^ 

§  294  (5c)  Liability  for  Improvidence  and  Reckless  Extrava- 
gance,— The  trustees  of  a  savings  bank  are  personally  liable  for  losses 
resulting  from  their  improvidence  and  reckless  extravagance.*  * 

§  294  (5d)  Liability  for  Paying  Dividends  or  Interest  Not 
Earned. — The  trustees  of  a  savings  bank  are  jointly  and  severally  liable 
for  a  payment  of  dividends  or  interest  not  earned,  under  a  resolution  de- 
claring dividends,  and  passed  either  with  their  concurrence  or  subseqiient 
approval.*^  • 

§  294  (5e)  Liability  of  Directors  for  Cashier's  Misapplication  of 
Funds. — Where  the  directors  of  a  savings  bank  act  with  ordinary  diligence 
in  the  employment  of  a  cashier,  but  are  deceived  by  a  systematic  and  ingen- 
ious statement  of  false  accounts,  they  are  not  liable  to  the  stockholders  for 
his  misapplication  of  the  funds  of  the  bank.  To  render  them  liable,  fraud 
or  wilful  neglect  of  duty  must  be  shown.^" 

§  294  (5f)  Liability  of  Trustees  Who  Do  Nothing  in  Execution  of 
the  Corporate  Power. — Trustees  qualified  under  a  statute,  for  the  estab- 
lishment of  savings  banks,  who  do  nothing  in  execution  of  the  corporate 
power,  but  under  a  corporate  name  do  a  general  banking  business,  and  loan 
money  at  interest,  and  give  certificates  of  deposit  signed  by  a  cashier,  are 
personally  liable  on  such  certificates,  and  are  not  shielded  from  liability  by 
the  mere  existence  of  the  corporate  agency.^^ 

47.  Release  from  liability  for  illegal  fully  co-operating  with  the  other  trus- 
investment. — Hun  v.  Van  Dyck  (N.  Y.),  tees  in  declaring  and  paying  dividends 
26  Hun  567,  affirmed  in  92  N.  Y.  660.  where    there    are    no    surplus    profits. 

48.  Liability  for  improvidence  and  Van  Dyck  v.  McQuade,  57  How.  Prac. 
reckless   extravagance. — The    assets    of  62,  45  N.  Y.  Super.  Ct.  620. 

a  savings  bank  were  less  than  its  debts  The    provisions    of    the    New    York 

by  several  thousand  dollars.     The  trus-  Statute,    Laws    1875,    c.    371,    declaring 

tees,    knowing   this,   bought    a   lot    for  the  trustees  of  savings  banks  who  vote 

$29,000,    paying    $10,000    in    cash,    and  for  the  declaring  and  crediting  of  any 

erecting  a  banking  house  at  a  cost  of  interest    or    dividend   in   excess   of  the 

$27,000,  giving  a  mortgage  for  $30,000.  interest    or    profits    earned    personally 

The  object  of  the  trustees  was  to  bet-  liable  to  the  corporation  for  the  amount 

ter  the  financial  condition  of  the  bank  of   the    excess,    does   not   limit   the   in- 

by   increasing   its    deposits.      Its    char-  terest  which  lawfully  may  be  voted  for 

ter  empowered  it  to  purchase  a  lot  for  to   net   profits.     If  a  trustee  votes  for 

a    banking    house.      Two    years    after-  a  dividend  less  than  the  whole  amount 

wards     the     bank     failed.       Upon     suit  of   interest    or   profits   earned,   without 

brought    by    the    receiver    against    the  any  deduction  therefrom  for  expenses, 

trustees,  held,  that  they  were  liable  for  although   the   earnings   have   not  been 

improvidence     and     reckless     extrava-  actually  received,   he   does   not,   in   the 

gance.     Hun  v.   Gary,   82  N.  Y.   65,   59  absence  of  fraud  or  bad  faith,  overstep 

How.  Prac.  439,  37  Am.  Rep.  546.  his   statutory   duty,   and  he   is   not  lia- 

49.  Liability  for  paying  dividends  or  ble  to  the  penalty.     Van  Dyck  v.  Mc- 
interest  not  earned?— Van  Dyck  v.  Mc-  Quade,  86  N.  Y.  38.                                 , 
Quade,    57    How.    Prac.    62,    45    N.    Y.  50.  Liability  of  directors  for  cashier  s 
Super.  Ct.  620.  misapplication  of  funds.— Dunn  v.  Kyle 

A  trustee  of  a  savings  bank  is  indi-       (Ky.).  14  Bush  134. 
vidually  liable  at  common  law  for  will-  51.  Liability  of  trustees  who  do  noth- 
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294  (5g)  Diligence  and  Good  Faith  Required  in  Selling  Prop- 
erty.— Where  the  treasurer  of  a  savings  bank,  who  is  also  a  trustee  and  a 
member  of  its  financial  committee,  is  intrusted  by  the  bank  with  the  duty 
of  selling  its  property,  he  acts  as  agent  of  the  bank,  and  is  bound  to  the  de- 
gree of  diligence  and  good  faith  which  should  govern  the  conduct  of  agents 
generally.  He  can  not,  by  claiming  to  act  as  trustee  and  member  of  the 
finance  committee,  escape  liability  to  the  bank  if  he  sells  the  property  for 
less  than  the  best  price  that  might  have  been  obtained.^^ 

§  294  (5h)  Method  of  Determining  Liability.— The  liability  of  dif- 
ferent members  of  a  board  of  directors  charged  with  mismanagement  of 
the  affairs  of  a  savings  fund  society,  will  be  determined  by  the  aid  of  a 
master  appointed  to  inquire  whose  default  occasioned  the  loss.^^ 

§  294  (5i)  Mode  of  Enforcing  Liability. — The  mode  of  enforcing 
the  liability  of  trustees  and  officers  of  savings  banks  is  in  some  states  pre- 
scribed by  statute.'* 

§  294  (6)  Prohibition  against  a  Trustee  Becoming  a  Surety. — By 

statute  in  New  York  a  trustee  of  a  savings  bank  was  prohibited  from  be- 
coming a  surety  for  money  loaned  by  the  bank.'s 

§  294  (7)  Prosecutions. — See  ante,  "Prosecution  and  Punishment," 
§  62 ;  "Prosecution  and  Punishment,"  §  85. 

§  295.  Powers  in  General— §  295  (1)  Power  to  Choose  Officers 
and  Admit  New  Members. — Like  other  corporations,  savings  banks  and 
societies  may  choose  their  own  officers  and  may  admit  new  members.'^ 

§  295  (2)  Power  to  Contract  in  General. — It  may  be  stated  as  a  gen- 
eral rule  that  a  savings  bank  is  a  corporation  with  limited  powers.  Its  au- 
thority to  contract  is  generally  limited  by  its  charter  or  by  statute,''^  and  it 

ing     in     execution     of     the     corporate  delinquent  officers  and  trustees.     Ryan 

power. — So   held   as   to   trustees   quali-  v.  Ray,  105  Ind.  101,  4  N.  E.  214. 
fied  under  the  Ohio  Statute,  Act  April  55.    Prohibition    against    trustee    be- 

16,  1867.    Ridenour  v.  Mayo,  40  O.  St.  9.  coming    a    surety— New    York    Statute 

52.  Diligence  and  good  faith  re-  construed. — A  trustee  of  a  savings 
quired  in  selling  property. — Greenfield  bank,  who,  to  make  up  a  deficiency  in 
Sav.  Bank  v.   Simons,  133  Mass.  41^.  its   assets,^  caused  by  a  loss   on  a  loan 

53.  Method  of  determining  liability.  made  by  it,  executes  a  mortgage  to  a 
— Lefifman  v.  Flanigan  (Pa.),  5  Phila.  party  that  assigns  the  same  to  the 
155,                                              _  bank,  does  not  thereby  become  a  surety 

54.  Mode  of  enforcing  liability — In-  or  obligor  for  money  loaned  by  the 
diana  Statute  construed. — The  mode  of  bank  within  the  Npw  York  Statute, 
winding  up  the  affairs  of  savings  banks  Laws  187.5.  c.  371,  §  21,  prohibiting  a 
and  enforcing  the  liability  of  their  trus-  trustee  from  becoming  such  surety, 
tees  and  officers  for  willful  or  fraudu-  Best  v.  Thiel,  79  N.  Y.  15. 

lent  misconduct  is  prescribed  by  the  56.  Power  to  choose  officers  and  ad- 
Indiana  Statute,  Rev.  St.  1881,  §  2757,  mit  new  members.— Society  v.  Coite 
and  that  mode  excludes  all  others,  and  (U.  S.),  6  Wall.  594,  18  L.  Ed.  897; 
those  whose  rights  are  involved  must.  Provident  Inst.  v.  Massachusetts  (U. 
through  the  proper  officer  of  the  state  S.),  6  Wall.  611,  18  L.  Ed.  907. 
in  that  proceeding,  find  the  means  of  57.  Limitations  upon  power  to  con- 
enforcing  the  statutory  liability  against  tract. — Laidlaw  v.  Pacific  Bank   (Cal.), 
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can  not  be  h^ld  liable  upon  a  contract  that  is  ultra  vires. ^^  It  may,  however, 
be  precluded,  upon  the  principle  of  estoppel,  from  pleading  that  a  contract 
into  which  it  has  entered  is  ultra  vires.^^ 

§  295  (3)  Power  to  Acquire  Property. — Acquisition  of  Title  to 
Stock  of  Another  Corporation. — A  savings  bank  may  acquire  title  to 
shares  of  stock  of  another  corporation,  where  such  stock  is  taken  in  com- 
promise or  discharge  of  debt  of  an  insolvent  debtor,  where  no  circumstances 
casting  suspicion  on  the  transaction  are  shown.^^*    After  a  savings  bank 


67  Pac.  897;  Batchelder,  etc.,  Co.  v. 
Saco  Sav.  Bank  (Me.),  79  Atl.  13. 

Powers  of  savings  banks  under  Cal- 
ifornia Statutes. — Under  the  California 
Statute,  Act  April  11,  1862,  §  10,  provid- 
ing that  it  shall  be  unlawful  for  a  savings 
bank  corporation  or  its  directors  to  con- 
tract- any  debt  or  liability  against  the 
corporation  for  any  purpose  whatsoever, 
is  to  be  construed  in  connection  with 
the  remainder  of  the  act,  which  author- 
izes such  corporation  to  purchase  a 
lot  and  building  for  its  business,  and 
to  employ  and  compensate  help,  and 
to  incur  other  expenses,  and  in  connec- 
tion with  the  amendatory  Act  of  March 
12,  1864,  conferring  on  such  corpora- 
tions power  to  do  a  commercial  bank- 
ing business,  buying  bonds,  securities, 
etc.,  and  hence  the  former  act  does  not 
prevent  the  bank  from  incurring  any 
liabilities  whatsoever,  but  only  those 
not  authorized  by  the  other  legislation 
mentioned.  Laidlaw  v.  Pacific  Bank 
(Cal.),   67   Pac.   897. 

58.  Bank  not  liable  upon  a  contract 
that  is  ultra  vires. — A  savings  bank  con- 
tracted with  plaintiff  to  act  as  plaintiff's 
agent  at  a  public  sale  to  take  notes  of 
purchasers  with  approval  security,  and 
retain  and  collect  such  notes.  Held, 
that  since  the  contract  was  ultra  vires 
of  the  bank,  and  beyond  its  apparent 
authority,  it  was  not  liable  to  plaintiff 
for  loss  resulting  from  the  negligence 
of  its  agent  in  taking  a  note  on  which 
the  indorsement  was  forged.  Willett 
V.  Farmers'  Sav.  Bank,  107  Iowa  69,  77 
N.  W.  519. 

A  savings  bank  incorporated  for  the 
purpose  of  receiving  deposits,  etc.,  with 
power  to  loan  money,  to  discount  in 
accordance  with  bank  usages,  and  "to 
borrow  money,  buy  and  sell  exchange, 
bullion,  banknotes,  government  stocks, 
and  other  securities,"  has  no  power  to 
deal  in  cotton  futures,  either  as  prin- 
cipal or  agent;  and,  in  an  action  by  a 
broker  to  recover  losses  sustained  upon 
transactions  had  through  him  in  behalf 
of  an  undisclosed  principal,  the  doc- 
trine of  ultra  vires  applies.  Jemison 
V.   Citizens'   Sav.   Rank,   322   N.   Y.    135, 


25  N.  E.  264,  19  Am.  St.  Rep.  482,  9  Ij. 
R.  A.  708,  affirming  44  Hun  412. 

Where  an  insolvent  savings  bank,  in 
order  to  resume  business,  agreed  to 
receive  new  deposits,  to  be  used  only 
in  paying  checks  on  the  new  accounts, 
such  contract  is  ultra  vires,  and  will 
not  be  enforced  in  equity,  since,  as  such 
new  deposits  were  intended  for  the 
purpose  of  making  new  discounts  in 
the  regular  course  of  business,  it  would 
necessitate  the  payment  of  checks  of 
the  new  depositors  in  the  proceeds  of 
maturing  paper,  which  proceeds  equi- 
tably belonged  to  old  depositors.  In  re 
Mutual  Bldg.  Fund  Sec,  Fed.  Cas.  No. 
9,976,  2  Hughes  374. 

5S.  Estoppel  to  plead  ultra  vires.-r- 
Where  the  debt  of  a  creditor  of  a  bank 
is  for  money  expended  for  its  benefit 
and  at  its  request,  it  will  not  be  heard, 
in  an  action  by  the  creditor  to  recover 
the  money,,  to  deny  liability  on  the 
ground  that  it  could  not  legally  be 
bound  by  a  contract  to  pav.  Laidlaw 
V.  Pacific  Bank  (Cal.),  67  Pac.  897. 

Even  if  a  savings  bank  has  no  author- 
ity to  pay  an  attorney  for  examination 
of  titles  to  securities  offered  for  loans, 
where  the  attorney  employed  for  that 
purpose  has  performed  the  services,  it 
can  not  plead  the  invalidity  of  his  em- 
ployment to  avoid  paying  him.  Reb- 
adow  V.  Buffalo  Sav.  Bank,  63  Misc. 
Rep.  407,  517  N.  Y.  S.  283. 

When  bank  is  not  estopped  to  plead 
ultra  vires. — In  an  action  by  a  com- 
mission merchant  against  a  savings 
bank  to  recover  commissions  and  for 
money  expended  for  speculating  pur- 
poses at  the  bank's  direction,  the  de- 
fendant is  not  estopped  from  plead- 
ing ultra  vires,  since  the  transaction 
was  not  only  immoral,  and  in  viola- 
tion of  the  rights  of  stockholders  and 
depositors,  but  the  bank  received  noth- 
ing thereby.  Temison  v.  Citizens'  Sav. 
Bank,  122  N.  Y.  135,  25  \.  E.  264,  19 
Am.  St.  Ren.  482,  9  L.  R.  A.  708,  af- 
firming  44   Hun   412. 

60.  Acquisition  of  title  to  stock  of 
another  corporation. — Hill  i'.  Shilling, 
69  Neb.   152,  95  N.  W.  24. 
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has  acquired  stock  in  another  corporation  in  settlement  of  a  debt,  the  bank 
becomes  subject  to  any  liability  thereon,  the  same  as  other  stockholders.®^ 

§  295  (4)  Power  to  Sell  Property. — A  savings  bank  generally  has 
the  power  to  sell  property  owned  by  it,  and  this  includes  such  incidental 
powers  as  are  essential  to  make  the  sale  advantageous.^ ^  A  savings  bank 
owning  stock  in  another  corporation  may  sell,  or  employ  a  broker  to  sell  on 
the  stock  exchange,  such  stock  with  the  option  in  the  seller  to  deliver  the 
stock  at  any  time  within  60  days  in  pursuance  of  the  contract,  stich  contract 
not  being  ultra  vires  as  a  speculative  contract.®^ 

§  295  (5)  Power  to  Borrow  Money  and  Give  Security. — A  sav- 
ings bank  incorporated  by  special  charter  has  the  implied  power  of  borrow- 
ing money  required  in  the  course  of  its  business,  and  of  making  negotiable 
paper  or  a  pledge  of  its  securities  as  a  means  of  borrowing.®*  By  statute 
in  some  jurisdictions  savings  banks  are  expressly  authorized  to  borrov/ 
money,®^  while  in  others  the  right  to  borrow  for  certain  purposes  is  m; 
hibited.®®  Where  savings  banks  are  prohibited  by  statute  from  borrowing 
money,  but  a  loan  is  made  to  a  savings  bank  and  the  indebtedness  repre- 
sented by  a  certificate  of  deposit,  no  recovery  can  be  had  upon  the  certificate 
itself.®'^  A  savings  bank  authorized  by  its  charter  to  give  security  for  public 
funds  deposited  with  it,  is  not  thereby  empowered  to  become  surety  for  a 
school  treasurer  on  his  official  bond.®^  Upon  the  principle  of  estoppel  de- 
positors may  be  precluded  from  pleading  that  loans  made  to  a  savings  bank 
were  void,  as  being  beyond  the  power  of  the  corporation.® ^ 

61.  Liability  of  bank  acquiring  stock  to  borrow  money.     Dickason  v.   Graf- 
in  settlement  of  a  debt.— Hill  v.  Shill-  ton  Sav.   Bank  Co.,  27  O.   C.  C.  3,57 
int?,  69  Neb.  152,  95  N.  W.  24.  66.    Borrowing  money  to  pay  a  de- 

62.  Power  to  sell  and  powers  inci-  posit  inhibited. — The  California  Stat- 
dent  thereto. — Batchelder,  etc.,  Co.  v.  ute,  Act  April  11,  1862,  §  10,  declares 
Saco   Sav.    Bank   (Me.),   79   Atl.    13.  it    unlawful    to    contract    any    debt    or 

It  was  not  ultra  vires  for  a  savings  liability  against  a  savings  bank  cor- 
bank,  owning  a  hotel  and  wishing  to  poration  for  any  purpose  wliate/er, 
sell  it,  to  expend  reasonable  amounts  but  its  stock  and  assets  shall  be 
to  put  It  in  condition  to  sell  well,  nor  security  to  nonstockholding  deposi- 
to  agree  with  the  intending  purchaser  tors.  The  act  and  Act  March  13,  1864, 
to  advance  money  to  get  the  hotel  amending  it,  give  the  corporation  cer- 
opened  and  in  running  order,  nor  to  tain  powers,  but  nowhere  qualify  the 
issue  a  letter  of  credit  to  effect  such  inhibition  against  incurring  indebted- 
purpose.  Batchelder,  etc.,  Co.  v.  Saco  ness,  so  as  to  allow  it  to  borrow 
Sav.  Bank  (Me.),  79  Atl.  13.  money  to  pay  a  deposit.     Held,  that  a 

63.  Sale  of  stock  held  not  a  specu-  contract  incurring  such  an  indebted- 
lative  contract. — Sistare  v.  Best,  88  N.  ness  was  ultra  vires,  and  not  cnforce- 
Y.  527.  affirming  24  Hun  384.  able    as    against    nonstockholding    de- 

64.  Implied  power  to  borrow  money  positors.  Laidlaw  v.  Pacific  Bank,  137 
and    give    security. — Fifth    Ward     Sav.  Cal.  392.  70  Pac.  277. 

Bank  v.   First   Nat.   Bank,   48   N.   J.   !,■■  67.    No   recovery   can   be   had   on   a 

513,   7   Atl.   318.  certificate   of    deposit    representing    a 

65.  Statute  authorizing  banks  to  loan. — Carroll  v.  Corning  State  Sav. 
borrow  money. — Under  the  Ohio  Stat-  Bank,  136  Iowa  79,  113  N  W.  500. 
ute,  Rev.  St.,  §  3256,  providing  that  a  68.  Authority  to  give  security  for 
corporation  may  borrow  money  and  public  funds  deposited. — In  re  Miners' 
issue  its  notes  or  registered  bonds  Bank  (Pa.),  13  Wkly.  Notes  Cas.  370. 
therefor,   a  savings  bank  is  authorized  69.    Depositors  estopped  from  plead- 
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§  295   (6)  Power  to  Loan  Money.- 

302  (3). 


-See  post,  "Loans  and  Discounts," 


§  296.  Rules  of  Bank. — Reasonable  rules,  made  by  a  savings  bank 
pursuant  to  statute  for  the  regulation  of  its  business,  should  not  be  inter- 
fered with  by  the  courts  without  substantial  reason  therefor.'^*'  Where  new 
by-laws  are  adopted  by  a  savings  bank  superseding  the  old  ones,  a  provision 
contained  in  the  old  by-laws  which  is  not  contained  in  the  new  is  no  longer 
in  ioTceJ^  Under  the  power  conferred  by  statute  on  all  corporations,  of 
making  by-laws  for  the  management  of  their  property  and  the  regulation 
of  their  affairs,  a  savings  bank  may  enact  a  by-law  requiring  its  cashier  to 
give  bond  for  the  faithful  performance  of  the  duties  of  his  office.''^  Where 
the  duties  of  the  president  of  a  savings  bank  are  defined  by  the  by-laws, 
which  also  provide  that  such  by-laws  can  only  be  amended  after  notice,  a 
resolution  enlarging  the  powers  and  duties  of  the  president  is  void  if  no 
notice  is  given.''' ^ 

As  to  rules  of  bank  as  part  of  contract  with  depositor,  see  post, 
"Deposits,"  §  298,  and  subsections. 

§  297.  Representation  of  Bank  by  Officers  and  Agents — §  297 
(1)  In  General. — The  powers  which  the  executive  officers  of  savings 
banks-  and  like  institutions  have,  merely    by    virtue  of  their  offices,  unen- 


ing  that  loans  were  beyond  power  of 
bank. — A  savings  bank  provided  by  its 
by-laws  for  three  classes  of  depositors 
— weekly  depositors,  who  were  stock- 
holders on  the  deposit  of  a  minimum 
sum,  special  depositors,  and  irregular 
depositors.  Plaintiff  made  a  special 
deposit,  receiving  a  certificate  ac- 
knowledging receipt  of  the  money  on 
special  deposit,  at  a  specific  rate  of 
interest,  if  not  drawn  out  within  one  . 
year.  Held,  that  the  special  deposit 
was,  in  effect,  a  loan,  creating  an  in- 
debtedness on  the  part  of  the  bank; 
and  the  weekly  depositors  having,  as 
stockholders,  received  benefits  from 
the  loans,  in  the  way  of  increased  divi- 
dends, they  are  estopped  from  plead- 
ing that  such  leans  were  void,  as  be- 
ing beyond  the  power  of  the  corpora- 
tion. Heironimus  p.  Sweeney,  83  Md. 
146,  34  .A,tl.  823,  33  L.  R.  A.  99,  55  Am. 
St.    Rep.    333. 

70.  Courts  should  not  interfere  with 
reasonable  rules  without  substantial 
reason. — Rosenthal  v.  Dollar  Sav. 
Bank,  61  Misc.  Rep.  244,  113  N.  Y.  S. 
787. 

71.  Effect  of  adoption  of  new  by- 
laws.—Act  April  11,  1863,  §  10  (St. 
1862.  p.  201),  provides  that  the  capital 
stock    of    savings    banks    shall    be      a 


security  for  nonstockholding  deposi- 
tors, and  that  the  by-laws  may  extend 
the  security  to  stockholding  depositors 
also.  Defendant's  by-laws  formerly 
extended  the  security.  Thereafter  a 
"committee  on  revision  of  by-laws  re- 
ported." The  minutes  recited  that 
"the  proposed  new  by-laws"  were  sub- 
mitted; and  subsequent  minutes  that 
"the  same  are  hereby  declared  to  be 
the  by-laws."  The  by-laws  were  set 
out  in  full  jn  the  minutes,  and  con- 
tained no  provision  making  the  capital 
stock  a  security  to  depositors,  whether 
stockholders  or  not.  Held,  that  the 
by-laws  as  adopted  in  the  later  meet- 
ings were  new  by-laws,  and  not  mere 
amendments  of  the  former  by-laws, 
and  hence  the  provision  of  the  old  by- 
laws extending  the  security  to  stock- 
holding depositors  was  not  continued 
in  force.  Murphy  v.  Pacific  Bank,  130 
Cal.    542,    62    Pac.    1039. 

72.  Power  conferred  to_  enact  by- 
law reauiring  cashier  to  give  bond. — 
Savings"  Bank  v.  Hunt,  72  Mo.  597,  37 
Am.  Rep.  449,  construing  Wag.  St., 
p.   289,  §  1. 

73.  Provision  requiring  notice  be- 
fore amendment  of  by-laws. — French 
V.  O'Brien  (N.  Y.),  52  How.  Prac. 
394. 


§  297  (3) 


SAVINGS    BANKS. 


2181 


larged  by  by-laws  or  by  votes  of  the  trustees,  are  very  strictly  limitedJ* 

§  297  (2)  President. — The  president  of  a  savings  bank  has  authority 
to  receive  deposits,  to  issue  certificates  of  deposit,''^  and  to  negotiate  com- 
mercial paper  with  another  bankJ^  Where  directors  of  a  savings  bank, 
which  holds  shares  of  stock  in  another  corporation  as  collateral  security  for 
a  debt,  authorizes  the  president  to  sell  such  shares  for  the  best  interest  of 
the  bank,  the  president  has  authority  to  employ  a  broker  to  sell  the  shares 
on  the  stock  exchangeJ'^  The  president  is  not,  virtute  ofificii,  invested  with 
the  power  of  borrowing  money  in  behalf  of  the  bank,^^  nor  has  he  author- 
ity, merely  by  virtue  of  his  office,  to  represent  the  bank  in  such  matters  of 
business  as  may  arise  in  connection  with  building  loansJ^ 

§  297  (3)  Treasurer. — The  treasurer  of  a  savings  bank  has  author- 
ity to  extend  a  note  from  time  to  time  by  receiving  interest  in  advance.^" 


74.  Powers  of  executive  officers 
very  strictly  limited. — Slattery  v.  North 
End  Sav.  Bank,  175  Mass.  380,  56  N. 
E.  606. 

75.  Authority  to  receive  deposits 
and  issue  certificates  of  deposit. — 
Where  a  bank  authorizes  the  estab- 
lishment of  a_savinss  department,  pay- 
ing interest  to  depositors,  and  no  par- 
ticular official  is  charged  with  the 
management  thereof,  if  the  president 
holds  himself  out  to  others  as  in  con- 
trol thereof,  and  such  others  deposit 
their  money  with  him  as  in  charge  of 
such  savings  department,  the  bank  is 
liable  therefor.  Bickley  v.  Commer- 
cial Bank,  43  S.  C.  538,  31  S.  E.  886. 

In  an  action  against  a  savings  bank 
to  recover  a  deposit,  instructions  that 
a  savings  bank  is  liable  on  a  certificate 
of  deposit  if  the  bank  actually  received 
the  money  represented  by  such  cer- 
tiiicate,  but  that  no  officer  of  a  savings 
bank  has  authority  to  issue  a  certifi- 
cate of  deposit  except  where  the  bank 
actually  receives  the  money  or  other 
valuable  consideration,  and  that  if  the 
certificate  sued  on  was  issued  by  the 
bank  president  in  payment  of  a  per- 
sonal indebtedness,  and  the  bank  did 
not  receive  any  valuable  considera- 
tion, the  verdict  should  be  for  defend- 
ant, are  improper,  as  the  failure  of  a 
bank  officer  to  pay  oyer  to  the  bank 
money  or  credits  received  at  its  usual 
place  of  business  is  one  for  which  the 
bank  is  responsible.  Scow  v.  Farm- 
ers', etc.,  Sav.  Bank,  136  Iowa  1,  111 
N.  W.  32. 

76.  Authority  to  negotiate  commer- 
cial paper  with  another  bank. — Where 
a  savings  bank  clothes  its  president, 
who  is  its  chief  executive  ofificer,  with 
apparent    authority   to   represent   it    in 


transacting  business  appropriate  to  the 
proper  discharge  of  its  corporate  func- 
tions, it  is  bound  by  his  dealings  in 
negotiating  commercial  paper  with  an- 
other bank,  though  he  appropriated 
the  procee'ds  to  his  own  use,  where 
the  other  bank  was  acting  in  good 
faith  and  without  notice  of  his  want  of 
fidelity  in  the  discharge  of  his  duties, 
since,  where  one  of  two  innocent  per- 
sons must  suffer  through  the  misfeas- 
ance of  an  agent  of  one,  the  one  who 
has  placed  the  agent  in  a  position  to 
perpetrate  the  fraud  must  suifer.  Car- 
roll V.  Corning  State  Sav.  Bank,  139 
Iowa    338,    115    N.    W.    937. 

77.  Authority  in  relation  to  sale  of 
stock  held  as  collateral  security. — 
Sistare  v.  Best,  88  N.  Y.  537,  affirming 
24   Hun  384. 

In  sucli  case,  the  president  has  au- 
thority to  employ  a  broker  to  sell  the 
shares  on  the  stock  exchange,  though 
the  resolution  of  the  directors  di- 
rected that  the  stock  should  be  sold 
in  such  form  as  would  protect  the  bank 
in  its  claim  against  the  pledgor,  it  be- 
ing presumed,  in  the  absence  of  evi- 
dence, that  the  terms  of  the  pledge  au- 
thorized such  sale,  and  that  the  bank 
was  fully  protected  from  any  claim 
against  it  by  the  pledgor.  Sistare  v. 
Best,  88  N.  Y.  537,  affirming  34  Hun 
384. 

78.  No  authority  to  borrow  money. 
—Fifth  Ward  Sav.  Bank  v.  First  Nat. 
Bank,  47  N.  J.  L.  357,  1  Atl.  478. 

79.  No  authority  to  represent  bank 
in  matters  connected  with  building 
loans. — Slattery  v.  North  End  Sav. 
Bank,   175   Mass.  3S0,   56  N.   E.   606. 

80.  Authority  to  extend  a  note  by 
receiving    interest     in     advance. — New 
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The  treasurer  also  has  power  to  collect  the  debts  of  the  bank,  and  can, 
under  orders  of  the  board  of  investment,  execute  the  power  of  sale  of  a 
mortgage  to  the  bank,  by  conveying  to  the  purchaser;  and  the  bank's  ac- 
ceptance of  the  purchaser's  deed  of  release  ratifies  its  treasurer's  act.^i  The 
presumption  is  that  the  treasurer  has  authority,  in  behalf  of  the  bank,  to 
take  possession  of  land  on  which  the  bank  holds  a  mortgage,  for  the  pur- 
pose of  gathering  growing  crops.s^  The  treasurer  has  authority  to  pay  oft 
a  mortgage  indebtedness  assumed  by  the  bank.^s  If  the  trustees  pass  a  vote 
authorizing  the  treasurer  to  assign  mortgages  held  by  the  bank,  such  vote 
is  not  ultra  vires  as  to  a  person  who,  in  good  faith  and  for  a  valuable  con- 
sideration, takes  an  assignment  of  a  mortgage  from  the  treasurer.^*  But 
the  fact  that  the  treasurer  by  verbal  consent,  and  under  direction  of  the  in- 
vestment committee,  has  assigned  mortgages  relating  to  other  estates,  does 
not  give  him  a  general  authority  to  assign  mortgages,  or  entitle  the  assignee 
to  infer  that  he  has  such  authority.s^  If  an  assignment  by  the  treasurer  is 
defectively  executed  a  court  of  equity  may  correct  it.8«     The  treasurer  is 


Hampshire  Sav.  Bank  v.  Ela,  11  N.  H. 
335. 

Where  the  treasurer  thus  extends  a 
note,  the  effect  of  the  extension  in  re- 
leasing the  surety  on  the  note  can  not 
be  avoided  by  the  bank,  notwithstand- 
ing the  officer  had  no  authority  to  dis- 
charge the  surety.  New  Hampshire 
Sav.  Bank  v.  Ela,  11  N.  H.  335. 

81.  Authority  to  collect  debts  and 
execute  power  of  sale  in  mortgage  to 
bank. — North  Brookfield  Sav.  Bank  v. 
Flanders,  161  Mass.  335,  37   N.   E.  307. 

82.  Authority  to  take  possession  of 
land  on  which  bank  holds  mortgage. 
• — Bangor  Sav.  Bank  v.  Wallace,  87 
Me.  38,  32  Atl.  716. 

83.  Authority  to  pay  off  mortgage 
indebtedness  assumed  by  bank. — Com- 
plainant was  to  pay  an  incumbrance 
on  property  conveyed  to  him.  He. 
subsequently  executed  to  the  grantor 
a  mortgage  of  the  property,  with  a 
verbal  agreement  that  the  amount  paid 
by  him  on  the  prior  incumbrance  was 
to  be  deducted  from  the  amount  due 
on  the  mortgage.  He  arranged  with 
a  bank  for  a  loan  on  the  propertj', 
whereby  it  was  agreed  that  the  bank 
should  pay  off  all  prior  incumbrances, 
making  its  mortgage  a  first  lien.  The 
bank,  through  its  treasurer,  paid  the 
grantor's  mortgage,  without  making 
any  deduction  for  the  prior  incum- 
brance. The  treasurer,  subsequently 
learning  that  a  mistake  had  been  made, 
continued  to  receive  payments  from 
complainant  without  giving  him  no- 
tice, and  leaving  him  to  suppose  that 
he  was  paying  the  full  interest  on  all 
mortgage  debts   on  his  property,  until 


the  grantor  became  insolvent,  whereby 
he  lost  his  chances  for  recovery 
against  him.  Held  that,  as  the  treas- 
urer was  acting  in  the  line  of  his  em- 
ployment, complainant  was  entitled  to 
an  allowance,  on  an  accounting  be- 
tween him  and  the  bank,  for  the 
amount  so  lost  through  the  treasurer's 
neglect.  Sherry  v.  Wake*icld  Inst.,  21 
R.    I.    162,    42   Atl.    268. 

84.  Authority  to  assign  mortgages. 
— Commonwealth  v.  Reading  Sav. 
Bank,    137    Mass.   431. 

Where  the  treasurer  of  a  savings 
bank,  having  the  authority  to  do  so, 
executed  an  assignment  of  a  mortgage 
in  the  name  of  the  bank,  and  indorsed 
the  noteto  a  bona  fide  purchaser,  the 
title  passes,  notwithstanding  he  per- 
petrated a  fraud  on  the  bank  and  con- 
verted the  purchase  money  to  his  own 
use.  Whiting  v.  Wellington,  10  Fed. 
810. 

85.  Holden  v.  Phelps,  135  Mass.  61. 

86.  Correction  of  defective  assign- 
ment.— An  assignment  of  a  mortgage 
held  by  an  incorporated  savings  bank 
purported  to  be  the  deed  of  the  bank 
and  to  assign  "the  mortgage  deed,  the 
real  estate  thereby  conveyed,  and  the 
note  and  claim  thereby  secured."  It 
was  signed  in  the  name  of  the  bank 
by  A.  B.,  treasurer.  The  in  testi- 
monium clause  read:  "In  witness 
whereof,  I,  A.  B.,  treasurer  of  said  cor- 
poration, have  hereunto  set  my  hand 
and  seal."  The  promissory  note  which 
the  mortgage  was  given  to  secure  was 
indorsed:  "A.  B.,  treasurer."  Held 
that,  if  the  assignment  was '  so  de- 
fectively  executed   as    not   to   transfer 
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not,  virtute  officii,  invested  with  the  power  of  borrowing  money  for  the 
bank,  and  pledging  its  securities  as  collateral.*^  Nor  has  he,  by  virtue  of 
liis  office  merely,  implied  authority  to  transfer  to  a  purchaser  a  promissory 
note  belonging  to  the  bank,*'*  or  to  bind  the  bank  by  indorsmg  the  name  of 
the  corporation  on  a  promissory  note.*^  But  his  authority  to  indorse  a  note 
for  the  bank  may  be  inferred  from  the  conduct  of  the  trustees,  without  any 
express  direction  or  vote.""  Such  authority  is  not  conferred  by  a  vote  of 
the  corporation  to  sell  notes  held  by  it."i  Nor  is  it  conferred  by  'a  provision 
in  the  by-laws  that  the  treasurer  "shall  draw  all  necessary  papers  and  dis- 
charge all  obligations  of  the  corporation,  and  his  signature  shall  be  binding 
upon  the  corporation.'"-'-  The  treasurer  of  a  co-operative  bank  has  no 
power  to  bind  it  by  acceptance  of  an  order  drawn  on  it."^     The  treasurer 


the  mortgage  and  land,  the  note  and 
claim  thereby  secured  passed,  and  that 
a  court  of  equity  would  correct  the 
assignment  and  treat  the  mortgage  as 
transferred  with  the  debt.  Common- 
wealth V.  Reading  Sav.  Bank,  137 
Mass.   431. 

87.  No  authority  to  borrow  money 
and  pledge  securities. — Fifth  Ward 
Sav.  Bank  v.  First  Nat.  Bank,  48  N. 
J.   L.   513,   7   Atl.   318. 

The  treasurer  of  a  savings  bank  can 
not,  by  virtue  of  his  general  powers, 
nor  by  virtue  of  a  clause  in  the  by- 
laws providing  that  "he  shall  draw 
all  necessary  papers  and  discharge  all 
obligations  of  the  corporation,  and  his 
signature  shall  be  binding  on  the  cor- 
poration," bind  the  corporation  to  re- 
pay sums  of  money  borrowed  by  him, 
and  diverted  to  his  own  use,  by  trans- 
ferring forged,  fictitious,  or  paid-up 
books  of  deposit,  pretended  by  him  to 
represent  sums  actually  due  from  the 
bank.  Commonwealth  v.  Reading 
Sav.  Bank,  133  Mass.  16,  43  Am.  Rep. 
495. 

A  treasurer  of  a  savings  bank,  with- 
out authority,  signed  two  notes  of  his 
bank  as  treasurer,  and  discounted  them 
at  another  bank,  and  also,  without  au- 
thority, pledged  certain  coupon  bonds 
payable  to  bearer,  belonging  to  his 
bank,  as  collateral  security  for  the  ad- 
vance, which  was  not  received  by  the 
bank,  but  converted  by  the  treasurer. 
Held,  that  the  bank  discounting  the 
notes  dealt  with  the  treasurer  as  one 
whose  authority  was  defined  by  the 
charter  of  his  bank,  and  by  cnm.mon 
usage,  and  assumed  the  risk,  should 
the  pledge  prove  unauthorized.  Fifth 
Ward  Sav.  Bank  v.  First  Nat.  Bank, 
48   N.    T.   U   513,   7   At!.   318. 

A  savings  institute  at  Fishkill  con- 
ducted  its   business   through    a     bank, 
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whose  cashier,  B.,  was  treasurer  of  the 
institute,  and  active  manager  of  both. 
Without  the  knowledge  or  consent  of 
tlie  other  officers  of  the  bank,  B.  took 
from  a  safe-deposit  company  in  New 
York  certain  securities  of  the  institute, 
and  pledged  them  to  secure  a  loan  for 
the  bank.  Held,  that  the  institute  was 
entitled  to  recover  for  the  conversion. 
Fishkill  Sav.  Inst.  v.  Bostwick,  19 
Hun   354. 

88.  No  authority  to  transfer  note  be- 
longing to  bank. — Holden  v.  Upton, 
134  Mass.  177. 

89.  No  authority  to  indorse  note. — 
Bradlee  v.  Warren,  etc.,  Sav.  Bank, 
137    Mass.    107,    34   Am.    Rep.    351. 

90.  Authority  to  indorse  note  may 
be  inferred  from  conduct  of  trustees. 
—Chase  V.  Hathorn,  61  Me.  505. 

91.  Authority  to  indorse  a  note  not 
conferred  by  vote  to  sell  notes. — 
Bradlee  v.  Warren,  etc.,  Sav.  Bank, 
127  Mass.  107,  34  Am.   Rep.  351. 

92.  Provision  in  by-laws  not  con- 
ferring authority  to  indorse  note. — 
Bradlee  v.  Warren,  etc.,  Sav.  Bank, 
137    jMass,    107,   34  Am.   Rep.   351. 

93.  No  power  to  bind  bank  by  ac- 
ceptance of  an  order  drawn  on  it. — • 
Jewett  V.  West  Somerville  Co-Opera- 
tive  Bank,  173  Mass.  54,  53  N.  E.  1085, 
73  Am.  St.  Rep.  259. 

Such  power  is  not  conferred  bv  the 
Massachusetts  Statute  (Pub.  St.,  c.  117, 
§  17),  providing  that  "all  payments 
made  by  the  corporation  for  anj'  pur- 
pose whatsoever,  shall  be  by  order, 
check  or  draft  upon  the  treasurer, 
signed  by  the  treasurer  and  secretary," 
and  that  the  "treasurer  shall  dispose 
of  and  secure  the  safe-keeping  of  all 
moneys,  securities  and  property  of  the 
corporation  in  the  manner  designated 
by  the  by-lav;s,"  where  there  is  no  au- 
thority therefor  in  the  by-laws.  Jewett 
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of  an  incorporated  institution  for  savings  has  no  authority,  as  such,  and 
without  being  specially  authorized,  to  execute  a  release  in  the  name  of  the 
corporation.^*  In  the  absence  of  authority  other  than  that  which  may  be 
inferred  from  his  office,  the  treasurer  of  a  savings  bank  can  not  bind  the 
bank  by  a  contract  incidental  to  a  building  loan  made  by  the  bank.*^ 

§  297  (4)  Cashier. — The  cashier  of  a  savings  bank  has  authority  to 
receive  a  bond  on  deposit.^®  Where  the  charter  of  a  savings  bank  provides 
what  shall  be  requisite  to  authorize  a  transfer  of  securities,  such  a  transfer 
by  the  cashier  without  the  required  authority  is  not  binding  on  the  bank.^'' 

§  297  (5)  Clerk. — A  savings  bank  cl§rk,  to  whom  authority  is  not 
given  to  make  agreements  outside  the  usual  course  of  business  of  the  bank, 
can  not  bind  the  bank  by  an  agreement  that  a  deposit  shall  be  withdrawn 
only  when  the  depositor  and  two  certain  persons  are  present."** 

§  297    (6)  Estoppel  of  Bank  to  Deny  Authority. — A  savings  bank 


V.  West  Somerville  Co-Operative  Bank, 
17.3  Mass.  54,  52  N.  E.  lOSo.  7,",  Am.  St. 
Rep.    359. 

94.  No  authority  to  execute  a  re- 
lease.— Dedham  Inst.  v.  Slack  (Mass.), 
6  Cush.  408. 

Acts  not  amounting  to  ratification  of 
release. — ^Where  the  treasurer  of  an  in- 
stitution for  savings  became  a  party 
to  an  assignment  for  the  benefit  of 
creditors,  and  thereby  undertook  to  re- 
lease one  of  the  promisors  on  a  joint 
and  several  note  belonging  to  the  in- 
stitution, but  without  any  authority, 
either  general  or  special,  for  that  pur- 
pose, and  payments  of  dividends  were 
subsequently  made  to  the  treasurer's 
successor  in  office,  and  indorsed  on 
the  note,  and  entered  in  the  books  of 
the  institution  as  so  much  received  of 
the  assignees  of  such  promisor,  and 
the  treasurer's  accounts  and  cash,  in- 
cluding the  sum  so  received,  and  the 
notes  of  the  institution,  including  the 
note  in  question,  were  subsequently 
examined  by  a  committee  and  certified 
as  correct,  it  was  held  that  these  acts 
did  not  amount  to  a  ratification  of  tbe 
release.  Dedham  Inst.  v.  Slack 
(Mass.),  6  Cush.  40S. 

95.  No  authority  to  bind  by  con- 
tract incidental  to  a  building  loan. — 
Slattery  v.  North  End  Sav.  Bank,  175 
Mass.   380,   56   N.   E.   606. 

96.  Authority  to  receive  a  bond  on 
deposit. — The  plaintiff's  husband  _  de- 
posited at  her  request,  in  a  savings 
bank,  a  bond  belonging  to  her.  The 
cashier  of  the  bank  placed  the  bond 
in    the    bank    safe,    and    returned    the 


plaintiff's  bank  book  to  the  husband, 
with  the  following  entry:  "Mrs.  A. 
Z.,  Bond,  $1,000  [with  description  of 
the  bond  and  date  of  entry]."  Held, 
that  the  bank  could  not  deny  that  the 
cashier  took  the  bond  in  behalf  of  the 
bank,  and  as  the  bond  of  the  plain- 
tiff. Zeugner  v.  Best,  44  N.  Y.  Super. 
Ct.  393. 

97.  Transfer  of  securities  without 
authority  required  by  charter. — The 
charter  of  a  savings  bank  provided 
that  five  of  the  trustees  should  form 
a  quorum,  and  that  the  affirmative 
vote  of  at  least  five  should  be  requisite 
to  authorize  a  sale  or  to  transfer 
security.  The  cashier  of  the  bank 
gave  to  A.  certain  securities,  on  an 
agreement  that  A.  should  pay  certain 
indebtedness  of  the  bank,  which  was 
pressing.  This  transfer  was  not  au- 
thorized by  the  trustees.  A.  paid  the 
indebtedness,  leaving  the  securities  in 
the  bank,  which  subsequently  failed, 
when  A.  brought  suit  against  the  as- 
signee to  recover  possession  of  the 
securities.  Judgment  for  the  defend- 
ant, upon  the  ground  that  the  cashier 
had  no  authority  to  transfer  the  securi- 
ties without  the  affirmative  vote  of  at 
least  five  trustees,  affirmed;  the  court 
holding  that  transactions  of  savings 
banks  are  governed  by  different  rules, 
with  regard  to  the  powers  of  cashiers, 
than  those  of  banks  of  discount.  Zim- 
merman V.   Miller,  2   Pa.  326. 

98.  No  authority  to  bind  bank  by 
agreement  as  to  withdrawal  of  de- 
posit.—Riley  V.  Albany  Sav.  Bank  (N. 
Y.),  36  Hun  513,  affirmed  in  103  N.  V. 
669. 
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may,  upon  the  principle  of  estoppel,  be  precluded  from  denying  the  authority 
of  an  officer  or  agent  to  act  for  it.^^ 

§  298.  Deposits— §  299.  In  General. — Right  to  Make  De- 
posits.— Money  in  limited  amounts  may  be  deposited  in  savings  banks  for 
safe-keeping  and  be  withdrawn  at  the  pleasure  of  the  owner,  under  such 
regulations  as  the  charter  and  by-laws  may  prescribe.^ 

Nature  of  Relation  Existing  between  Bank  and  Depositor. — Ac- 
cording to  the  weight  of  authority,  if  there  is  no  by-law  or  rfegulation  lim- 
iting the  liability  of  a  savings  bank,^  and  no  agreement  to  the  contrary,* 
the  deposit  of  money  in  the  bank  creates  the  relation  of  debtor  and  creditor 
between  the  depositor  and  the  bank.*  The  money  deposited  becomes  the 
property  of  the  bank,^  which  is  under  obligation  to  pay,  on  demand,  not  the 


99.  Estoppel  to  deny  authority  of 
treasurer  to  assign  a  mortgage. — A  by- 
law of  a  savings  bank  provided  that 
tlie  record,  wliich  it  was  the  duty  of 
the  secretary  and  treasurer  to  keep, 
should  "be  held  in  proof  of  the  votes 
and  transactions  of  the  corporation." 
The  treasurer  was  authorized  by  vote 
to  discharge  and  release  mortgages, 
and  he  fraudulently  altered  the  record 
so  that  it  purported  to  give  him  au- 
thority to  assign  them  also.  Held, 
that  the  bank  was  liable  for  his  act  in 
assignmg  a  mortgage,  the.  assignee 
taking  for  value  in  good  faith,  and  in 
reliance  on  the  record.  Common- 
wealth V.  Reading  Sav.  Bank,  137 
Mass.  431. 

Transfer  of  stock  by  treasurer — Es- 
toppel to  assume  inconsistent  attitude. 
— A  savings  bank  treasurer  caused  cer- 
tificates of  stock  belonsring  to  the  bank 
to  be  transferred  to  A.  and  new  cer- 
tificates issued.  On  the  strength  of 
these,  he  borrowed,  in  the  name  of  the 
bank,  money  from  A.,  which  he  con- 
verted. Held,  that  the  bank  could  not 
deny  the  validity  of  the  transfer  and 
at  the  same  time  claim  the  stock. 
Holden  v.  Metropolitan  Nat.  Bank,  138 
Mass.  48. 

No  estoppel  to  deny  liability  for  ma- 
terials purchased. — Where  the  presi- 
dent and  treasurer  of  a  savings  bank 
made  a  building  loan,  took  a  mort- 
gage on  the  premises,  and  retained  the 
proceeds  to  pay  for  the  materials 
which  it  was  agreed  the  bank  should 
purchase  at  the  mortgagor's  direction 
for  the  completion  of  the  building,  it 
was  held  that  the  bank  was  not  es- 
topped to  deny  its  liability  for  ma- 
terials so  purchased  and  used,  as  the 
building  in  which  the  material  was 
used  was  not  one  owned  by  the  bank, 
and  the  transaction  was  so  far  out  of 


the  ordinary  business  of  the  bank  that 
plaintiff  was  put  on  inquiry.  Slattery 
V.  North  End  Sav.  Bank,  175  Mass. 
380,    56    N.    E.    606. 

1.  Right  to  make  deposits. — Society 
V.  Coite  (U.  S.),  6  Wall.  594,  18  L. 
Ed.  897;  Provident  Inst.  v.  Massa- 
chusetts (U.  S.),  6  Wall.  611,  18  L. 
Ed.   907. 

2.  Nature  of  relation  existing  be- 
tween bank  and  depositor. — Eadd  v. 
Androscoggin  County  Sav.  Bank,  96 
Me.   530,   53  Atl.   1016. 

3.  Ide  V.  Pierce,  134  Mass.  260;  Pope 
V.  Burlington  Sav.  Bank,  56  Vt.  284, 
48  Am.  Rep.  781;  Zinn  v.  Mendel,  9 
W.   Va.   580. 

4.  Illinois. — Ward  v.  Johnson,  5  111. 
App.   30. 

Maine.  —  Ladd  v.  Androscoggin 
County  Sav.  Bank,  96  Me.  520,  52  Atl. 
1016. 

Massachusetts. — Ide  v.  Pierce,  134 
Mass.  260. 

New  Jersey. — Schippers  v.  Kemphes 
(N.  J.),  67  Atl.  1042,  affirmed  in 
72  N.  J.  Eq.  948,  73  Atl.  1118. 

New  York. — Crosby  v.  Bowery  Sav. 
Bank,  67  How.  Prac.  329,  50  N.  Y. 
Super.  Ct.  453;  People  v.  Mechanics', 
etc.,   Sav.   Inst.,  92   N.   Y.   7. 

Vermont. — Pope  v.  Burlington  Sav. 
Bank,   56   Vt.   284,   48   Am.   Rep.   781. 

West  Virginia. — Zinn  v.  Mendel,  0 
W.  Va.  580. 

Depositors  in  savings  banks  organ- 
ized under  state  laws  are  creditors  of 
the  bank,  and  have  the  same  rights  as 
depositors  in  other  banks.  Robinson 
V.  Aird,  29  So.  633,  43   Fla.  30. 

5.  Ide  V.  Pierce,  134  Mass.  260; 
Crosby  v.  Bowery  Sav.  Bank,  67  How. 
Prac.  329,  50  N.  Y.  Super.  Ct.  453; 
People  V.  Mechanics',  etc.,  Sav.  Inst., 
92   N.   Y.    7;    Pope   v.   Burlington   Sav. 
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identical  money  received,  but  a  sum  equal  in  legal  value."  Depositors  are 
not,  as  such,  stockholders  of  the  bank;'^  and  the  better  opinion  seems  to  be 
that  there  is  nothing  like  a  private  trust  between  the  corporation  or  its  trus- 
tees and  the  depositors,  in  respect  to  the  depositors,^  and  that  a  trust  rela- 
tion is  not  created  by  making  a  deposit  in  another  person's  name,  or  by 
making  it  payable  to  another's  order.9  But  in  some  jurisdictions  it  has  been 
held  that  a  trust  relation  exists  between  the  bank  and  its  depositors.^** 

Depositor's  Claim  against  Bank  a  Chose  in  Action. — The  claim  of 
a  depositor  against  a  savings  bank  for  his  deposit  is  a  chose  in  action,  and 
not  a  bailment. 11 

Special  Deposits  Defined. — Special  deposits  in  a  savings  bank,  not 
made  as  savings-bank  deposits,  nor  drawing  interest  or  dividends,  and  which 


Bank,    56    Vt.    284,    48    Am.    Rep.    781; 
Zinn  V.   Mendel,   9  W.   Va.   580. 

The  fund  arising  from  the  savings 
deposits  are  the  property  of  the  bank, 
so  that  it  has  full  power  to  negotiate 
or  pledge  any  of  its  securities  obtained 
by  loaning  said  funds.  Ward  v.  John- 
son,  5   111.   App.   30. 

6.  Zinn  v.  Mendel,  9   W.  Va.  580. 

But  it  seems  this  rule  does  not  ap- 
ply where  the  thing  deposited  is  not 
money  but  a  commodity.  Zinn  v. 
Mendel,  9   W.  Va.  580. 

7.  Savings  Bank  v  New  London,  20 
Conn.    111. 

But  in  New  Jersey  it  has  been  held 
that  depositors  are  in  the  nature  of 
partners  or  stockholders.  Barrett  v. 
Bloomfield  Sav.  Inst.,  64  N.  J.  Eq.  435, 
54  Atl.  543,  affirmed  in  66  N.  J.  Eq. 
431,    57    Atl.    1131. 

And  in  New  Hampshire,  the  rela- 
tion, of  a  depositor  to  the  bank  has 
been  held  not  to  be  that  of  a  mere 
creditor,  but  more  analogous  to  that 
of  stockholders  in  banks  of  discount, 
or  even  in  business  corporations.  Mann 
V.  State  Treasurer  (N.  H.),  68  Atl.  130. 

8.  People  V.  Mechanics',  etc.,  Sav. 
Inst.,  92  N.  Y.  7;  Pope  v.  Burlington 
Sav.  Bank,  56  Vt.  284,  48  Am.  Rep. 
781. 

9.  Pope  V.  Burlington  Sav.  Bank,  56 
Vt.   284, '48   Am.   Rep.   781. 

B.  deposited  money  in  defendant 
savings  bank  in  the  name  of  A.,  but 
payable  to  himself,  and  kept  the  de- 
posit book.  After  having  withdrawn 
more  than  half  the  money,  he  directed 
the  treasurer  to  change  the  entry  by 
adding  after  the  words,  "payable  to 
B.,"  "during  his  life,  and,  after  his 
death,  to  A."  In  his  will,  previously 
made,  he  confirmed  all  gifts  made  or 
to  be  made  to  his  children.  There  was 
no  other  evidence  of  any  trust.  The 
deposit  could  not  be  withdrawn  with- 


out the  production  of  the  book.  A. 
had  no  knowledge  of  the  transaction. 
Held,  that  the  bank  did  not  hold  the 
money  as  trustee  for  A.  Pope  v.  Bur- 
lington Sav.  Bank,  56  Vt.  284,  48  Am. 
Rep.   781. 

10.  An  incorporated  savings  institu- 
tion, founded  merely  for  investment 
of  money  and  payment  of  income,  is 
a  trustee,  and  subject,  as  such,  to 
equitable  control.  Chancery  may  in- 
terfere to  regulate  distribution  of  its 
assets.  In  re  Newark  Sav.  Inst,  28 
N.  J.   Eq.  552. 

But  the  relation  of  a  savings  bank 
to  its  depositors  is  a  trust  defined  by 
its  act  of  incorporation,  and  a  court 
of  chancery  has  not  the  power,  by 
virtue  of  its  general  jurisdiction  over 
trusts,  to  make  orders  changing  the 
constitution  and  terms  of  such  trusts 
as  established  by  the  legislature.  Dodd 
V.  Una,  40  N.  J.  Eq.  672,  5  Atl.  155. 

The  depositors  in  a  savings  bank  do 
not  personally  loan  the  money  de- 
posited, but  intrust  it  to  the  bank  as 
their  trustee  to  be  kept,  invested,  man- 
aged, and  paid  out,  according  to  the 
provisions  of  the  charter  and  by-laws 
of  the  bank,  and  where  there  is  a  loss 
they  share  it  according  to  the  amount 
of  their  deposits.  State  v.  People's 
Nat.   Bank,  75  N.   H.  37,  70  All.  542. 

The  depositors  in  a  savings  institu- 
tion occupy  a  double  relation  to  the 
corporation  as  such.  In  case  of  in- 
solvency, they  are  its  creditors;  in 
other  cases,  they  are  in  the  nature  of 
partners  or  stockholders;  but  in  all 
cases  they  are  the  cestuis  que  trustent 
of  the  managers.  Barrett  v.  Bloom- 
field  Sav.  Inst.,  64  N.  J.  Eq.  425,  54 
Atl.  543,  affirmed  in  66  N.  J.  Eq.  431, 
57  Atl.  1131. 

11.  Depositor's  cljiim  against  bank 
a  chose  in  action. — Lund  v.  Seaman's 
Bank  (N.  Y^,  37  Barb.  129. 
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go  into  the  general  funds  of  the  bank,  are  in  the  nature  of  loans,  the  true 
relation  between  the  depositors  and  the  bank  being  that  of  debtor  and  cred- 
itor, and  are  not  subject  to  losses,  as  general  deposits,  so  long  as  the  assets 
are  sufficient  to  pay  the  bank's  debts. ^^ 

What  Deposits  May  Be  Received. — Under  a  statute  providing  that 
savings  banks  may  receive  on  deposit  the  savings  and  funds  of  others,  pre- 
serve and  invest  the  same,  and  transact  the  usual  business  of  such  institu- 
tions, a  savings  bank  has  power  to  receive  a  special  deposit  of  securities 
for  safe-keeping.i^ 

Statute  Requiring  Pledge  of  Capital  Stock  and  Property  for  Se- 
curity of  Depositors. — A  statute  authorizing  a  corporation  to  establish 
a  savings  department,  requiring  such  company  to  pledge  its  entire  capital 
stock  and  property  for  the  payment  of  the  depositors,  and  providing  that 
deposits  may  be  received  after  such  pledge,  does  not,  of  itself,  create  a  lien 
on  such  capital  stock  and  property,  since  it  authorizes  and  requires  the  com- 
pany so  to  do,  and  contemplates  the  security  of  deposits  before  the  receipt 
of  deposits.!* 


§  300. 


By-Laws,  Rules  or  Pass  Books  as  Part  of  Contract. 


-Reasonable  by-laws  of  a  savings  bank  are  a  part  of  the  contract  between 


12.  Special  deposits  defined. — -Ab- 
bott V.  Wolfeborough  Sav.  Bank,  68 
N.   H.  290,   38  Atl.   1050. 

In  New  York  it  has  been  held  that 
a  savings  bank  that  pays  nothing  for 
the  money  it  receives,  and  agrees  to 
repay  the  same  to  the  depositor  per- 
sonally, or  to  his  order,  upon  the  pro- 
duction of  a  book  which  is  delivered 
to  him,  crediting  him  with  the  amount, 
holds  the  money  as  the  agent  or  the 
bailee  of  the  depositor,  under  a  per- 
sonal contract  to  restore  it,  or  its 
amount.  Lund  v.  Seaman's  Bank  (N. 
v.),  20  How.   Prac.  4B1 

13.  Special  deposit  of  securities  for 
safe-keeping — S  t  a  t  u  t  e  construed.. — 
Sherwood  v.  Home  Sav.  Bank,  131 
Iowa  528,  109  N.  W.  9,  construing 
Iowa   Code,   §   1841. 

14.  Statute  requiring  pledge  of  capi- 
tal stock  and  property  for  security  of 
depositors. — Newton  v.  Eagle,  etc., 
Mfg.  Co.,  101  Fed.  149,  constructing  a 
Georgia   Statute,   Act   Feb.   17,    1873. 

A  resolution  of  the  stockholders  au- 
thorizing the  directors  to  put  into 
operation  a  savings  department,  and 
action  by  the  directors  thereunder,  de- 
claring the  entire  property  of  the  com- 
pany pledged  for  the  payment  of  de- 
positors, were  not  a  full  compliance 
with  the  authority  and  requirements 
of  such  statute,  since  the  statute  con- 
templates a  mortgage  on  such  stock 
and  property.     Newton  v.   Eagle,   etc.. 


Mfg.  Co.,  101  Fed.  149. 

Such  action  of  the  stockholders  and 
directors  constituted  an  equitable  lien 
upon  such  property  in  favor  of  de- 
positors, or  those  who  became  de- 
positors, in  such  savings  department, 
though  no  particular  person  was 
named,  enforceable  against  the  com- 
pany and  others  with  notice.  Newton 
V.  Eagle,  etc.,  Mfg.  Co.,  101  Fed.  149. 

A  deed  of  trust  conveyed  the  real 
and  personal  property  of  the  corpora- 
tion to  secure  payment  of  bonds  is- 
sued to  pay  depositors  in  its  savings 
department.  Such  deed  recited  the 
statute  above  referred  to.  Act  Ga. 
Feb.  17,  1873,  authorizing  and  requir- 
ing such  corporation  to  pledge  its 
capital  stock  and  property  for  the  pay- 
ment of  such  depositors;  that  large  de- 
posits had  been  received;  that  such 
company  had  not  made  any  pledge  of 
its  capital  stock  or  property  for  pay- 
ment of  depositors,  nor  created  any 
lien  or  mortgage  of  any  kind  on  its 
property.  Held,  that  notice  of  an 
equitable  lien  existing  on  the  capital 
stock  and  property  of  such  corpora- 
tion by  reason  of  a  pledge  of  such 
property  declared  by  the  directors  un- 
der authority  of  a  stockholders'  reso- 
lution, and  in  pursuance  of  such  act, 
can  not  be  implied  from  knowledge 
of  the  contents  of  such  deed  and 
bonds.  Newton  v.  Eagle,  etc.,  Mfg. 
Co.,   101   Fed.   149. 
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the  bank  and  a  depositor  when  brought  to  the  notice  of  the  latter. i^  A  de- 
positor is  bound  by  the  reasonable  rules  of  the  bank  to  which  he  assents  by 
an  agreement  in  writing.^^  He  is  also  bound  by  a  rule  of  the  bank  adopted 
under  statutory  authority,  and  of  which  he  has  knowledge.^'^  The  adoption 
of  rules  and  regulations  which  affect  the  contractual  relations  between  a 
savings  bank  and  its  depositors  may  be  shown  by  their  long  use,  with  the 
knowledge  and  approval  of  the  trustees,  as  well  as  by  record  of  a  formal 
vote.^®  The  signature  of  a  depositor  thereto  is  not  the  only  way  to  show 
his  agreement  to  be  bound  by  the  regulations  of  a  savings  bank,  but  the 
agreement  may  be  evidenced  by  his  conduct.^^  By-laws,  rules  and  regula- 
tions printed  in  a  passbook  given  to  a  depositor  and  accepted  by  him,  be- 
come a  part  of  the  contract  between  him  and  the  bank.^o    Though  the  by- 


15.  By-laws  of  a  savings  bank  re- 
quiring the  presentation  of  the  deposit 
book  or  notice  to  the  bank  in  case  of 
loss,  as  conditions  precedent  to  pay- 
ment to  the  depositor  or  on  his  order, 
are  reasonable  and  are  a  part  of  the 
contract  when  brought  to  the  notice 
of  the  depositor.  Hough  Ave.,  etc., 
Banl-cing  Co.  v.  Anderson,  78  O.  St. 
341,   85   N.   E.   498. 

16.  Depositor  bound  by  reasonable 
rules  to  which  he  assents  in  writing. 
— Langdale  v.  Citizens'  Bank,  121  Ga. 
105,  48  S.  E.  708,  69  L.  R.  A.  341,  104 
Am.   St.  Rep.   94. 

17.  Depositor  having  knowledge  of 
rule  adopted  under  statutory  authority, 
bound  thereby. — Campbell  v.  Schene- 
ctady Sav.  Bank,  114  App.  Div.  337,  99 
N.   Y.   S.   937. 

18.  How  adoption  of  rules  and  regu- 
lations may  be  shown. — Ladd  v.  Au- 
gusta Sav.  Bank,  96  Me.  510,  53  Atl. 
1013,   58   L.   R.   A.   388. 

19.  How  agreement  to  be  bound  by 
regulations  may  be  shown. — Ladd  v. 
Augusta  Sav.  Bank,  96  Me.  510,  52  Atl. 
1013,   58   L.   R.   A.   388. 

20.  By-laws,  rules  and  regulations 
printed  in  passbook. — Chase  v.  Water- 
bury  Sav.  Bank,  77  Conn.  395,  59  Atl. 
37,  69  L.  R.  A.  339;  Cosgrove  v.  Provi- 
dent Inst.,  64  N.  J.  L.  653,  46  Atl.  S17, 
reversing  64  N.  J.  L.  39,  44  Atl.  936; 
Wall  V.  Provident  Inst.  (Mass.),  3 
Allen  96;  S.  C,  6  Allen  320;  Heath  v. 
Portsmouth  Sav.  Bank,  46  N.  H.  78, 
88  Am.  Dec.  194;  Warhus  v.  Bowery 
Sav.  Bank,  13  N.  Y.  Super.  Ct.  67,  af- 
firmed in  31  N.  Y.  543;  Kelley  v. 
Chenango  Valley  Sav.  Bank,  ?2  App. 
Div.  203,  47  N.  Y.  S.  1041,  reversmg 
31  Misc.  Rep.  340,  45  N.  Y.  S.  651; 
Ferguson  v.  Harlem.  Sav.  Bank,  43 
Misc.  Rep.  10,  83  N.  Y.  S.  835;  Mitchell 
V.  Home  Sav.  Bank  (N.  Y.),  38  Hun 
355. 


A  depositor  in  a  savings  bank,  who 
accepted  from  the  bank  and  used  a 
deposit  book  containing  printed  regu- 
lations relating  to  the  liability  ot  the 
bank  for  the  payment  of  the  deposit 
to  others  than  the  depositor,  assented 
to  the  regulations,  which  became  bind- 
ing on  both  the  bank  and  the  depos- 
itor. Chase  V.  Waterbury  Sav.  Bank, 
77  Conn.  295,  59  Atl.  37,  69  L.  R.  A. 
329. 

The  by-laws  of  a  bank  provided  that 
all  money  should  be  deposited  in  its 
name,  and  all  deposits  should  be  en- 
tered in  a  book  of  the  corporation,  and 
a  duplicate  furnished  each  depositor, 
which  should  be  his  or  her  voucher, 
and  evidence  of  property  in  such  in- 
stitution, and  that  the  depositor  should 
be  bound  by  the  by-laws  and  rules  of 
the  corporation  on  receiving  a  book 
in  which  the  same  were  printed. 
Held,  that  plaintiff,  having  had  due  no- 
tice of  these  by-laws,  which  were 
printed  in  the  deposit  book  which  he 
held,  could  not  recover  for  money  de- 
posited with  the  bank's  treasurer, 
■  where  plaintiff  had  changed  his  regu- 
lar deposit  book  for  one  which  did 
not  bear  the  bank's  name  or  its  by- 
laws, but  bore  the  name  of  a  bank  do- 
ing business  in  the  same  room,  upon 
a  representation  by  the  treasurer,  who 
was  also  cashier  of  such  other  bank, 
that  a  greater  rate  of  interest  would 
be  paid;  the  money  never  having  been 
received  by  the  bank  or  credited  on 
its  books,  but  having  been  converted 
by  the  treasurer.  Kelley  v.  Chenango 
Valley  Sav.  Bank,  23  App.  Div.  203, 
47  N.  Y.  S.  1041,  reversing  31  Misc. 
Rep.  240,  45  N.  Y.  S.  651. 

Signing  agreement  to  be  bound  by 
by-laws  printed  in  deposit  book.— 
Where  a  depositor,  on  makmg  his  first 
deposit  in  a  savings  bank,  signed  an 
agreement  to  be  bound  by  the  by-laws 
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laws  of  a  savings  bank  require  that  depositors  shall  subscribe  their  names 
in  a  book,  and  thereby  be  considered  as  assenting  to  all  the  by-laws,  such 
assent  may  be  implied,  and  will  be  where  a  depositor  living  at  a  distance, 
and  receiving  a  deposit  book  by  mail  with  the  by-laws  printed  in  it,  leaves 
the  deposit,  and  keeps  the  book  for  several  years,  without  going  to  the  bank, 
and  leaving  his  signature.^^  Where  no  notice  is  given  to  a  depositor  in  a 
savings  bank  of  a  change  in  its  by-laws,  and  the  depositor  has  no  knowl- 
edge of  any  change,  all  deposits  made  after  such  change  must  be  taken  to 
have  been  made  under  the  original  contract.^^  The  authority  to  make 
changes  in  its  by-laws  does  not  empower  a  bank  to  change,  without  the  con- 
sent of  a  depositor,  a  contract  made  with  such  depositor,  nor  to  discharge  the 
debt  to  the  depositor  by  payment  to  a  stranger. ^^  A  rule  of  a  savings  bank 
forbidding  any  gift  of  a  deposit,  except  by  an  assignment  in  writing,  duly 
acknowledged,  does  not  bind  one  who  became  a  depositor  before  the  rule 
was  made,  though  he  had  agreed  that  notices  as  to  deposits  should  be  deemed 
and  taken  as  personal  notices,  and  though  the  rule  had  been  posted  in  the 
bank  for  many  years  before  his  death. 2* 

§  301.  Title  to  and  Disposition  of  Deposits— §  301   (2)  To 

Whom  Payments  to  Be  Made. — By-Laws  and  Rules  of  Bank  Regu- 
lating Payments. — The  person  or  persons  to  whom  money  deposited  in  a 
savings  bank  will  be  paid  and  the  methods  of  its  withdrawal  are  matters  that 
are  generally  regulated  by  the  by-laws  and  rules  of  the  bank.    The  validity 

printed  in  the  deposit  book  then  given  Sav,  Bank,  141   Mass.  33,  6  N.   E.  342, 

him,  such  by-lavifs  governed  the  rights  55  Am.   Rep.  441. 

of  the   parties,   as    a   material   part    of  Where  a  depositor  in  a  savings  bank 

the      contract     of    deposit.      Brown    v.  signs  a  deposit  book  assenting  to  the 

Merrimack  River  Sav.  Bank,  67  N.  H.  by-laws   then   in   force,   and   "to   those 

549,  39   Atl.   336,   68  Am.   St.    Rep.   700.  which    may    be    thereafter    made     pnr- 

21.  Effect  of  by-law  requiring  de-  suant  to  the  power  granted  in  the 
positors  to  subscribe  their  names  in  a  third  article,"  providing  for  further 
book. — Gifford  v.  Rutland  Sav.  Bank,  by-laws  or  alterations  of  those  already 
63  Vt.  108,  21  Atl.  340,  11  L.  R.  A.  made,  and  that  "all  such  by-laws  and 
794,   25   Am.   St.   Rep.   744.  alterations  shall  be  equally  binding-  on 

22.  Change  in  by-laws  without  no-  all  depositors  as  those  by  them  sub- 
tice  to  depositor. — Kimins  v.  Boston,  scribed,  after  the  same  shall  have  been 
etc.,  Sav.  Bank,  141  Mass.  33,  6  N.  E.  duly  made  known,"  a  by-law  adopted 
242,  55  Am.   Rep.  441.  after   the    deposit  was   made,   and   not 

Where  the  plaintiff  deposited  money  made  or  attempted  to  be  made  known 
in  a  savings  bank,  and  the  by-laws  to  the  depositor,  binds  neither  the  de- 
then  in  force  provided  that  money  positor,  nor  any  one  representing  him, 
should  be  paid  only  in  a  certain  man-  nor  his  estate.  Hudson  v.  Roxbury 
ner,  and  subsequently,  without  the  Inst.,  176  Mass.  522,  57  N.  E.  1021. 
plaintiff's  knowledge,  and  without  no-  23.  Authority  to  change_  by-laws 
tice  to  her,  the  by-laws  were  amended,  does  not  authorize  change  without  de- 
making  money  payable  in  a  different  positor's  consent. — Kimins  v.  Boston, 
manner,  and  in  consequence  of  such  etc.,  Sav.  Bank,  141  Mass.  33,  6  N.  E. 
change  the  money  deposited  by  her  242,  55  Am.  Rep.  441,  construing  Mass. 
was  drawn  from  the  bank  bv  a  third  Pub.  St.  ch.  116,  §  29. 
person  on  forged  orders,  held  that  the  24.  Rule  forbidding  gift  of  deposit 
bank  was  hable  for  the  amount  of  the  except  by  written  assignment  duly  ac- 
deoosits  so  withdrawn,  and  that  plain-  knowledged. — Ranney  v.  Bowery  Sav. 
tiff  was  not  affected  by  the  passage  of  Bank,  39  Misc.  Rep.  301,  79  N.  Y.  S. 
such  by-laws.     Kimins  v.  Boston,  etc.,  487. 
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of  some  of  these  by-la^ys  and  rules  has  been  sustained  by  the  courts.^'-  In 
a  suit  against  a  bank  for  its  refusal  to  pay  a  deposit  the  right  to  set  up  the 
defense  that  the  plaintiff  had  not  complied  with  the  by-laws  may  be  lost  by 
waiver.^"' 

Money  Deposited  to  Credit  of  Husband  and  Wife. — Money  deposited 
in  a  savings  bank  to  the  joint  credit  of  a  man  and  his  wife  is  presumed  to 
belong  one-half  to  each  of  them.^l  The  mere  fact  that  a  savings  bank  book 
is  made  out  in  the  name  of  "J.  or  wife,  B.,"  does  not  prove  ownership  of 
J;  in  the  deposit,  but  simply  evidences  a  purpose  that  the  money  may  be 
drawn  out  by  either  of  the  persons  named. ^8 

When  Bank  Authorized  to  Pay  Wife  from  Husband's  Deposit. — A 
bank  is  authorized  to  pay  to  a  wife  money  from  her  husband's  account  if 
the  husband  actually  authorized  the  wife  to  present  his  bank  book  and  draw 
the  money,  or  if  the  bank  had  the  right  to  assume  that  he  had  authorized 
her  to  do  so  from  their  course  of  business  and  other  attending  circum- 
stances.^^ 


25.  By-law  excluding  all  other 
methods  of  withdrawing  deposit  but 
that  prescribed. — A  by-law  of  a  sav- 
ings bank,  to  the  effect  that  money 
might  be  drawn  personally,  or  on  the 
written  order  of  the  depositor  or  his 
attorney,  when  accompanied  by  the 
"passbook,"  excludes  by  implication 
all  other  methods  of  withdrawing  the 
deposit.  Smith  v.  Brooklyn  Sav.  Bank, 
101  N.  Y.  58,  4  N.  E.  123,  54  Am.  Rep. 
653. 

The  rule  providing  that  payment  to 
a  person  presenting  a  passbook  shall 
be  good  on  account  of  the  owner  un- 
less the  passbook  has  been  lost  and 
notice  in  writing  given  the  bank  be- 
fore payment  is  made  is  binding  on 
depositors  in  savings  banks.  Lang- 
dale  V.  Citizens'  Bank,  121  Ga.  105,  iS 
S.  E.  708,  69  L.  R.  A.  341,  104  Am.  St. 
Rep.  94. 

A  rule  of  a  savings  bank,  stipulating 
that  a  payment  to  a  party  presenting 
a  passbook  shall  be  a  valid  payment 
of  the  deposit,  adopted  under  the  New 
York  Statute,  Bank  Law,  Laws  1892, 
p.  1895,  c.  689,  §  113,  providing  that 
sums  deposited  with  a  savings  bank 
shall  be  repaid  to  the  depositor  in  such 
manner  and  at  such  times  and  under 
such  regulations  as  the  trustees  shall 
prescribe,  etc.,  and  known  to  a  de- 
positor, is  a  part  of  the  contract  be- 
tween the  bank  and  the  depositor. 
Campbell  v.  Schenectady  Sav.  Bank, 
114  App.  Div.  337,  99  N.   Y.  S.  927. 

Where  a  by-law  of  a  savings  bank 
provides  that  deposits  may  be  with- 
drawn   by    the    depositor,    or    one    au- 


thorized by  him,  on  producing  the 
original  deposit  book,  one  depositing 
money  in  a  bank  in  the  name  of  an- 
other thereby  constitutes  the  bank  a 
trustee  for  the  use  of  the  latter.  Bias- 
del  V.   Locke,   52   :^.   H.  238. 

26.  Defense  that  plaintiff  had  not 
complied  with  by-laws  lost  by  waiver. 
— Where  a  depositor  in  a  saving.s  bank 
is  a  nonresident  and  places  the  col- 
lection of  her  accounts  in  the  hands 
of  an  attorney,  who  presents  the  pass- 
book and  demands  of  the  bank's  ofiS- 
cers  the  payment  of  the  balance  shown 
therein,  the  rules  of  the  bank  allowing 
it  to  pay  out  deposits  to  anj'  one  hold- 
ing the  passbook,  and  the  officers  in- 
form the  attorney  that  they  will  not 
pay  the  interest  claimed  but  will  look 
into  the  question  of  paying  the  prin- 
cipal, in  a  suit  against  the  bank  it  can 
not  set  up  as  a  defense  that  the  at- 
torney had  not  complied  with  the  by- 
laws bv  showing'  \\riiten  authority 
from  his  client  to  collect  what  was 
due  her.  This  objection  not  having 
been  made  at  the  time  of  the  demand 
was  waived.  See  Fenn  v.  Ware,  100 
Ga.  563,  28  S.  E.  238;  Atlanta,  etc., 
Bankmg  Co.  v.  Close,  115  Ga  939,  4^ 
S.    E.   265. 

27.  Money  deposited  to  joint  credit 
of  husband  and  wife. — In  re  Brooks, 
5   Dem.   Sur.   326,  5   N.  Y.   St.  Rep.  381. 

28.  Bank  book  made  out  in  name  of 
"J.  or  wife  B."— Burke  v.  Slattery,  10 
Misc.  Pop.  754,  31  N.  y.  S.  SS.'J,  64  N. 
Y.   St.   Rep.  631. 

29.  When  bank  authorized  to  pay 
wife   from   husband's   deposit.— Molina 
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Money  Deposited  in  Name  of  a  Minor. — A  statute  which  provides 
that  money  deposited  in  a  savings  bank  in  the  name  of  a  minor  may  be  paid 
to  the  person  making  the  deposit,  does  not  validate  the  payment,  by  the 
bank  to  a  father,  of  deposits  standing  in  the  name  of  his  minor  child,  and 
made  partly  by  the  minor  and  partly  by  the  father,  except  as  to  the  amount 
deposited  by  the  father.^" 

Payment  without  Knowledge  of  Insanity  of  Depositor. — Where  a 
savings  bank  pays  a  deposit  without  knowledge  of  the  insanity  of  the  de- 
positor, and  without  knowledge  of  facts  which  should  charge  it  with  knowl- 
edge, it  is  protected  in  making  payment. ^^ 

Deposit  by  a  Treasurer  in  His  Own  Name. — A  treasurer  of  a  com- 
mittee, who  deposited  in  his  own  name  a  fimd  appropriated  for  a  particular 
purpose,  and  which  the  bank  paid  to  a  new  treasurer,  appointed  by  the 
committee  to  receive  it,  can  not  recover  the  same  of  the  bank.^^ 

Disposition  of  Deposits  Where  Depositor  Can  Not  Be  Found. — In 
some  states  provision  is  made  by  statute  for  the  disposition  of  deposits 
where  the  claimant  is  unknown  or  the  depositor  can  not  be  found. ^^ 

§  301  (3)  Negligence  in  Paying  tt>  Wrong  Person. — As  to  negH- 
gence  in  paying  to  one  wrongfully  in  possession  of  pass  book,  see  post, 
"Payment  to  One  Wrongfully  in  Possession  of  Pass  Book,"  §  301  (4). 
"Officers  of  savings  banks  in  making  payments  upon  account  of  deposits,  are 
required  to  act  in  good  faith,^*  and  to  exercise  reasonable  care  and  diligence 
to  avoid  payment  to  a  person  who  is  not  lawfully  entitled  to  receive  it,^* 

State  Sav.  Bank  v.  Liggett,  106  111.  33.  Statute  held  not  unconstitu- 
App.  223.  tional. — The  Massachusetts  Statute, 
Tlierefore,  on  an  action  by  a  hus-  Laws  Mas?.  1907,  c.  340,  providing  that 
band  against  a  bank  for  money  paid  deposits  which  have  remained  inactive 
to  his  wife  from  his  account,  an  in-  and  unclaimed  for  thirty  years,  where 
struction  to  the  jury  that,  unless  they  the  claimant  is  unknown  or  the  de- 
found  that  defendant  'had  shown,  by  positor  can  not  be  found,  shall  be  paid 
a  preponderance  of  the  evidence,  that  to  the  treasurer  and  receiver  general, 
plaintiff  intended  to  authorize  his  wife  to  be  held  by  him  as  trustee  for  the 
to  present  his  bank  book  and  draw  his  true  owner  or  his  legal  representative, 
money,  they  should  find  the  issues  for  is  not  unconstitutional.  Provident 
the  plaintiflf,  is  erroneous.  The  ques-  Inst.  v.  Malone,  221  U.  S.  660,  55 
tion  is,  not  what  plaintiflf  intended  to  L.  Ed.  899,  .31  S.  Ct.  661,  affirming 
authorize  his  wife  to  do,  but  what  he  judgment,  y^ttorney  General  v.  Provi- 
dther  actually  authorized  her  to  do,  dent  Inst.,  201  Mass.  23,  86  N.  E.  913. 
or  what  defendant  had  the  right  to  _  34.  Officers  of  bank  required  to  act 
assume  he  had  authorised  her  to  do.  in  good  faith. — Hough  Ave.  Sav.,  etc., 
Moline  State  Sav.  Bank  v.  Liggett,  106  Co.  7j.  Anderson,  7S  O.  St.  341. 
111.    App.    223.  35.    Officers  of  bank  required  to  ex- 

30.  Money   deposited  in  name   of   a  ercise  reasonable  care  and  diligence. — 
minor — Statute     construed. — Dickinson  Sullivan  v.  Lewiston  Inst.,  56  Me.  507, 
V.    Leominster    Sav.    Bank,    152    Mass.  96    Am.    Dec.    500;    Hough    Ave.    Sav., 
49,  25  N.   E.  12,   construing  Pub.   Stat.,  etc.,   Co.  v.  Anderson,  78   O.   St.  341. 
ch.  116,  §  29.  Jury     warranted     in     finding      that 

31.  Payment  without  knowledge  of  proper  diligence  was  not  used. — Where 
insanity  of  depositor. — Riley  v.  Al-  deposit  made  by  a  wife  in  a  savings 
bany  Sav.  Bank  (N.  Y.),  36  Hun  513,  bank  is  marked  "Special,"  and  she 
afifirmed  in  103  N.   Y.  669.  testifies    that    she    told    the    officer    to 

32.  Deposit  by  a  treasurer  in  his  pay  it  to  no  one  but  herself,  the  fact 
own  name. — Tay  v.  Concord  Sav.  that  the  bank  subsequently  paid  the 
Bank,  60  N.   H.  277  money  to  her  husband,  who  was  with- 
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and  if  they  fail  to  do  so  the  bank  will  be  liable  to  pay  again  to  the  rightful 
owner  of  the  deposit.^®  If  using  such  care  and  diligence,  but  lacking  pres- 
ent means  of  identifying  the  claimant  of  the  deposit,  the  officers  make  a  pay- 
ment upon  presentation  of  the  book  to  one  apparently  in  the  lawful  posses- 
sion of  it  as  owner,  the  true  depositor  is  bound  by  the  payment.^''^    But  pay- 


out authority  from  her,  merely  upon 
his- presenting  her  passbook  with  the 
assurance  that  he  was  hei  authorized 
agent,  is  sufficient  to  warrant  the  jury 
in  finding  that  proper  diligence  was 
not  used  by  the  bank  in  protecting 
her  interests.  Clark  v.  Saugerties  Sav. 
Bank,  62  Hun  34G,  17  N.  Y.  S.  215,  42 
N.   Y.   St.    Rep.  285. 

Facts  held  insufficient  to  show  neg- 
ligence.—A  rule  of  a  savings  bank 
provided  that  payments  made  to  per- 
sons presenting  a  passbook  should  be 
deemed  valid  payments  of  the  deposit. 
A  depositor  had  knowledge  of  the  rule. 
She  went  to  the  bank,  accompanied 
by  a  niece,  and  drew  out'  two  sums. 
Her  checks  were  signed  by  her  mak- 
ing a  mark,  witnessed  by  her  niece. 
Subsequently  she  gave  her  passbook 
to  her  attorney,  who  delivered  the 
same  to  the  niece,  who  presented  the 
passbook  to  the  bank,  and  checks  pur- 
porting to  have  been  signed  by  the 
depositor,  and  obtained  money  on 
them.  When  the  first  check  was  pre- 
sented by  the  niece,  reference  was 
made  to  the  signature  book  and  to  the 
former  checks,  and  she  was  then  asked 
if  she  saw  plaintifif  sign  the  check,  and 
she  replied  that  she  did.  The  first 
money  drawn  by  the  depositor  was 
about  fourteen  months  after  her  first 
deposit,  and  the  second  check  was 
drawn  about  fourteen  months  there- 
after. The  checks  drawn  by  the  niece 
were  drawn  in  six  months.  Held  in- 
sufficient to  show  negligence  on  the 
part  of  the  bank,  so  as  to  make  it 
liable  to  the  depositor  for  the  money 
paid.  Campbell  v.  Schenectady  Sav. 
Bank,  114  App.  Div.  337,  99  N.  Y.  S. 
927. 

36.  Liability  of  bank  where  officers 
fail  in  their  duty. — Hough  Ave.  Sav., 
etc.,  Co.  V.  Anderso^,  78  O.  St.  341; 
Sullivan  v.  Lewiston  Inst.,  56  Me.  507, 
96   Am.   Dec.   5U0. 

Where  a  savings  bank  failed  to  make 
a  physical  comparison  of  a  purported 
signature  to  a  draft  with  the  signature 
of  the  depositor  on  file  in  the  bank, 
and  in  point  of  fact  the  signature  was 
a  forgery,  the  bank  is  liable  for  such 
payment,  for  failure  to  exercise  due 
care  and  ordinary  caution.  Tudement, 
88  App.  Div.  374,  84  X'.  Y.  S.  643,  re- 
versed.    Kellcv  V.   Buffalo   Sav.   Bank, 


180   N.   Y.   171,   72   N.   E.   995,   69   L.    R. 
A.  317,  105  Am.  St.  Rep.  730. 

A  person  who  presented  a  passbook 
at  a  bank  failed  to  make  a  mark 
similar  to  that  of  the  depositor,  who 
was  illiterate,  but  answered  correctly 
questions  as  to  his  age,  parents,  and 
nativity,  and  was  identified  by  an- 
other depositor.  The  place  of  business 
given  by  him  was  near  the  bank,  but 
no  investigation  was  made  there. 
Held,  that  the  bank'  failed  to  use 
proper  care  and  diligence  before  pay- 
ing the  deposit,  and  was  liable  to  the 
depositor  for  the  amount  of  the  de- 
posit. Rosen  v.  State  Bank,  33  Misc. 
Rep.  231,   65   N.  Y.  S.  666. 

37.  Payment  upon  presentation  of 
book  by  one  apparently  in  lawful  pos- 
session.— Sullivan  v.  Lewiston  Inst, 
56   Me.   507,   96   Am.   Dec.   500. 

So  held  where  the  regulations  of* 
the  bank,  to  which  the  depositor  had 
assented,  contained  a  provision  that 
the  institution  would  not  be  respon- 
sible for  payments  made  on  presen- 
tation of  the  book  when  a  depositor 
had  not  given  notice  that  it  had  been 
stolen  or  lost.  Sullivan  v.  Lewiston 
Inst.,   56   Me.   507,   96   Am..   Dec.   500. 

Payment  by  a  savings  bank  to  a 
person  presenting  a  passbook  is  good, 
if  the  officers  h&ve  no  notice  of  fraud 
upon  the  depositor,  and  in  making  such 
payment  exercise  reasonable  care  and 
diligence.  Hayden  v.  Brooklyn  Sav. 
Bank  (N.  Y."),  15  Abb.  Prac.  N.  S., 
397. 

Depositor  not  prejudiced  by  failure 
of  officers  to  make  inquiries. — ^Where 
a  savings  bank  paid  a  deposit  to  a 
person  presenting  the  depositor's  pass- 
book and  a  check  purporting  Jo  bear 
the  signature  of  the  depositor,  the  de- 
positor was  not  prfjudiced  by  a  fail- 
ure of  the  bank  officials  to  rnake  in- 
quiries of  the  person  presenting  the 
passbook  and  check  as  to  the  reason 
why  the  depositor  did  not  appear  in 
person,  on  it  appearing  that  the  per- 
son presenting  the  passbook  and 
check  would  have  informed  the  bank 
officials  that  the  depositor  was  living 
in  her  family  and  supported  at  her 
house  and  was  ill.  Campbell  v.  Sche- 
nectadv  Sav.  Bank,  114  App.  Div.  337, 
99  N.  Y.  S.  927. 
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ment  of  a  deposit  to  a  person  not  entitled  to  receive  it,  but  who  presents 
the  pass  book,  will  not  discharge  the  bank  from  liability  to  the  owner,  if  at 
the  time  of  payment  any  fact  or  circumstance  was  brought  to  the  knowl- 
edge of  the  bank  officers  reasonably  calculated  to  excite  suspicion  and  in- 
quiry by  an  ordinarily  careful  person,  and  the  officers  failed  to  make  inquiry 
or  to  exercise  proper  care ;  and  the  bank  can  not  avoid  liability  by  the  adop- 
tion of  arbitrary  rules  and  causing  them  to  be  printed  in  its  pass  books. ^® 
Payment  by  a  bank  to  an  imposter  in  the  form  of  a  check  on  a  commercial 
or  national  bank  payable  to  the  order  of  the  real  depositor  does  not  exempt 
the  bank  from  liability  to  the  true  owner  of  the  deposit.^^  Under  a  by-law 
providing  that  money  may  be  withdrawn  by  the  depositor,  or  by  any  other 
person  duly  authorized  to  receive  it,  the  officers  of  the  bank  must  decide 
upon  the  genuineness  of  the  authority  presented  at  their  peril.*'' 

§  301  (4)  Payment  to  One  Wrongfully  in  Possession  of  Pass- 
book.— A  saving  bank  is  not  liable  for  money  paid  from  a  deposit  to  one 
wrongfully  in  possession  of  the  passbook,  if  it  has  exercised  reasonable  care 
to  protect  the  depositor.*^     But  if  it  has  failed  to  exercise  such  reasonable 


38.  Effect  of  circumstances  reason- 
ably calculated  to  excite  suspicion  and 
inquiry. — Gerardi  v.  New  York  Sav. 
Bank,  58  Misc.  Rep.  183,  109  N.  Y. 
S.  22. 

Where  the  tellers  of  a  savings  bank, 
upon  presentment  of  forged  checks, 
noticed  a  dissimilarity  of  the  signature 
on  the  checks  and  the  depositor's 
signature  on  tiie  bank's  signature 
book,  and  called  it  to  the  attention  of 
the  Isank  treasurer,  who  ordered  the 
checks  paid  without  takim?^  any  steps 
to  ascertain  the  genuineness  of  the 
signatures,  the  bank  was  negligent, 
and  is  liable  to  the  depositor  for  the 
loss  occasioned  by  the  forgeries. 
Gerardi  v.  New  York  Sav.  Bank,  58 
Misc.   Rep.   183,   ]09   N.   Y.   3.   32. 

'The  by-laws  of  a  savings  bank  pro- 
vided that,  in  order  to  draw  out  money, 
the  passbook  must  be  presented  at 
the  bank,  and  that  absent  depositors 
could  withdraw  their  deposits  on  their 
order  or  checks,  properly  witnessed. 
Held,  that  the  bank  was  liable  to  a 
depositor  for  money  paid  on  forged 
checks,  to  one  who  had  possession  of 
the  passbook  of  the  depositor,  which 
were  not  witnessed  as  required  bv  ihe 
by-laws.  People's  Sav.  Bank  v. 
Cupps,  91   Pa.  315. 

Bank  not  liable  though  officer  no- 
tices slight  irregularities  in  signature 
on  draft. — Where  the  passbook  of  a 
depositor  in  a  savings  bank  was  pre- 
sented to  the  bank  with  a  forged  draft 
against  the  deposit,  and  the  evidence 
shows    that    the    officer    of    the    bank 


making  payment,  upon  noticing  a  few 
slight  irregularities  in  the  signature, 
had  his  suspicion  aroused,  and  asked 
all  the  test  questions  for  identification, 
and  that  the  person  applying  for  pay- 
ment, with  the  passbook  in  his  pos- 
session, and  claiming  to  be  the  de- 
positor, correctly  answered  each,  the 
bank  had  the  right  to  rely  on  the  ap- 
pearances thus  presented  and  to  make 
the  payment  called  for.  Ferguson  v. 
Harlem  Sav.  Bank,  43  Misc.  Rep.  10, 
86  N.  Y.  S.  825. 

39.  Payment  to  impostor  by  check 
payable  to  order  of  depositor. — Ladd 
V.  Augusta  Sav.  Bank,  96  Me.  510,  52 
Atl.  1012,  58  L.   R.  A.  288. 

40.  By-law  authorizing  withdrawal 
by  depositor  or  other  person  author- 
ized to  receive  payment. — Ladd  v. 
Augusta  Sav.  Bank,  96  Me.  510,  53  Atl. 
1012,  58  L.  R.  A.  288.  See  post,  "Pay- 
ment to  One  Wrongfully  in  Possession 
of  Passbook,"  §  301   (4). 

41.  Bank  not  liable  if  it  has  exer- 
cised reasonable  care. — Ferguson  v. 
Harlem  Sav.  Bank,  92  N.  Y.  S.  261; 
Kennoy  v.  Harlem  Sav.  Bank,  61  Misc. 
Rep.  144,   114  N.   Y.   S.  749. 

Bank  held  to  have  exercised  reason- 
able care  to  protect  depositor. — Plain- 
tifif,  making  a  deposit  in  a  savings 
bank,  was  at  the  time  unable  to  write, 
but  made  his  mark.  Thereafter,  h-^v- 
inpf  learned  to  write,  he  signed  his 
name  in  the  signature  book,  and 
brought  action  thereafter  to  recover 
moneys  paid  out  on  alleged  forged 
drafts.     It  was  conceded  that  plaintiff 
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care  it  is  liable  to  the  depositor  for  the  amount  so  paid.'*^    The  fact  that  the 
person  presenting  a  passbook  demands  the  entire  amount  on  deposit,  where 


personally  never  drew  any  money,  but 
he  roomed  with  one  who,  from  his 
intimate  acquaintance  with  him,  was 
able  to  answer  all  the  identification 
questions  asked  by  the  bank's  teller  on 
presentation  of  the  drafts.  The  teller 
testified  that  when  a  forged  draft  was 
paid  the  passbook  was  produced  and 
a  correct  answer  given  to  each  of  the 
questions,  and  there  was  nothing  to 
arouse  suspicion  that  the  person  pre- 
senting, the  passbook  was  not  entitled 
to  the  same.  Held,  that  the  bank  had 
fulfilled  its  obligation  to  exercise  rea- 
sonable care  to  protect  the  depositor. 
Kenney  v.  Harlem  Sav.  Bank,  61  Misc. 
Rep.   144,   114   N.   Y.   S.   749. 

Though  the  signature  of  a  person 
presenting  a  passbook  to  a  savings 
bank  for  payment  of  a  deposit  made 
twelve  years  before  is  different  from 
the  signature  of  the  depositor,  written 
in  the  signature  book  at  the  time  he 
made  the  deposit,  still,  if  on  inquiry 
the  person  says  that  he  is  the  de- 
positor, and  correctly  answers  three 
of  the  eight  test  questions  written  in 
the  signature  liook,  giving  the  county 
in  a  foreign  country  where  the  de- 
positor was  born,  the  name  of  the  ves- 
sel on  which  he  came  to  this  country, 
and  his  mother's  maiden  name,  even 
though  the  teller  did  not  ask  him  the 
other  five  questions,  it  is  not  error  for 
the  court  to  hold,  as  a  matter  of  law, 
that  the  bank  used  reasonable  care  in 
paying  the  deposit.  Wall  v.  Emigrant, 
etc.,  Sav.  Bank,  64  Hun  249,  19  N.  Y. 
S.   194,   46   N.   Y.   St.   Rep.  601. 

On  the  issue  whether  a  savings  bank 
was  liable  for  the  withdrawal  of  a  de- 
positor's fund  on  a  forged  signature, 
it  was  shown  that,  when  the  payment 
was  made,  the  person  to  whom  it  was 
made  presented  a  draft,  together  with 
the  depositor's  passbook,  and  that  the 
person  answered  the  test  questions 
correctly.  An  entry  of  withdrawal 
was  made  in  the  passbook.  The  de- 
positor thereafter  had  possession  of 
the  book,  and  on  six  different  occasions 
he  personally  made  deposits,  which 
were  entered  therein  without  an  in- 
quiry as  to  the  meaning  of  the  with- 
drawal entry.  Held,  that  the  bank,  as 
a  matter  of  law,  was  not  liable;  there 
being  no  evidence  of  want  of  reason- 
able care  on  its  part.  Ferguson  v. 
Harlem   Sav.   Bank,  92  N.  Y.  S.  261. 

A  savings  bank,  on  opening  an  ac- 
count with  a  person  who  could  not 
write,   asked  him  certain  questions,  the 


answers  to  which  were  entered  in  the 
signature  book.  Afterwards  some  one 
stole  the  passbook,  and  presented  it 
to  the  bank.  He  was  asked  the  ques- 
tions which  had  been  asked  the  de- 
positor, and  answered  all  of  them 
satisfactorily,  whereupon  the  bank  paid 
the  amount  of  the  deposit  to  him. 
Held,  that  the  bank  exercised  due 
care  to  ascertain  the  identity^  of  the 
person  presenting  the  passbook.  39 
N.  Y.  S.  840,  reversed.  Geitelsohn  v. 
Citizens'  Sav.  Bank,  17  Misc.  Rep.  574, 
40  N.  Y.  S.  662,  75  N.  Y.  St.  Rep.  64. 

42.  Bank  liable  if  it  fails  to  exercise 
reasonable  care. — Hough  Ave.  Sav., 
etc.,  Co.  V.  Anderson,  9  O.  C.  C,  N. 
S.,    13,    19-29    O.    C.    D.   107. 

Facts  held  to  constitute  negligence. 
— A  savings  bank  which  has  paid  out 
all  oc  a  deposit  on  a  forged  order  pur- 
porting to  have  been  written  by  the 
depositor,  accompanied  by  the  pass- 
book which  had  been  lost  by  or  stolen 
from  the  depositor,  is  liable  to  the  de- 
positor for  the  amount  thus  paid  out, 
if  the  forged  signature  was  written 
"Anderson,"  and  the  depositor's  signa- 
ture, written  on  a  card  at  the  time  of 
opening  his  account,  was  "Andersson." 
It  is  negligence  in  the  bank  not  lo 
have  detected  and  been  warned  by  the 
discrepancy.  Hough  Ave.  Sav.,  etc., 
Co.  V.  Anderson,  9  O.  C.  C,  N.  S.,  13, 
19-29    O.    C.    D.   107. 

If  a  comparison  by  the  officers  of  a 
savings  bank  of  the  signature  of  the 
person  falsely  presenting  a  deposit 
book  with  the  genuine  one  on  file 
would  prevent  a  fraudulent  _  imposi- 
tion, then  payment  to  an  impostor 
without  such  comparison,  and  without 
requiring  any  pioof  of  the  identity  of 
the  person  demanding  payment,  other 
than  the  possession  of  the  bank  hook, 
is  no  defense  to  an  action  by  the  de- 
positor against  the  bank  to  recover 
the  deposit.  Ladd  v.  Augusta  Sav. 
Bank,  96  Me.  510,  52  Atl.  1012,  58  L. 
R.    A.    288. 

Suflicient  evidence  that  ordinary 
care  was  not  used. — In  an  action  by 
a  depositor  against  the  bank  for 
money  paid  out  by  it  on  a^  forged 
withdiawal  slip  presented  with  the 
passbook  by  one  who  had  stolen  it, 
the  evidence  showed  that  there  was  a 
marked  difference  between  the  signa- 
ture to  the  withdrawal  slip  and  that  of 
the  depositor  in  the  bank's  signature 
book,  and  there  was  no  evidence  that 
they  were  compared  by  the  teller  who 
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only  small  sums  had  been  drawn  out  theretofore,  is  not  a  suspicious  circum- 
stance, which  should  put  the  bank  on  inquiry  as  to  the  identity  of  the  per- 
son presenting  the  book,*^  Where  payments  are  made  by  the  officers  of  a 
bank  on  orders  purporting  to  be  signed  by  a  depositor,  but  in  fact  forgeries, 
accompanied  by  the  deposit  book,  of  the  loss  of  which  the  bank  has  not  been 
notified,  no  question  of  negligence  of  the  bank  is  involved  in  a  suit  by  the 
depositor  to  recover  his  money .■*■* 

Payment  to  One  Appointed  Administrator  under  Erroneous  Belief 
That  Depositor  Is  Dead. — A  depositor  in  a  savings  bank  may  maintain 
an  action  to  recover  the  amount  of  his  deposit,  although,  upon  production 
of  the  deposit  book,  the  bank  has  paid  the  amount  due  to  one  who  has  been 
appointed  as  his  administrator  under  the  erroneous  belief  that  he  was  dead, 
after  he  had  been  absent  for  more  than  seven  years  without  being  heard 
from.*  5 

Agreement  Rendering  Bank  Liable  Notwithstanding  Good  Faith 
and  Ordinary  Care. — A  bank  may  by  agreement  make  itself  liable  for  a 
payment  to  one  wrongfully  in  possession  of  the  deposit  book,  though  the 
payment  was  made  in  good  faith  and  in  the  exercise  of  ordinary  care,  and 
in  accordance  with  the  general  practice  among  savings  banks.*" 


made  the  payment.  Held,  that  there 
was  sufficient  evidence  that  ordinary- 
care  was  not  used.  Tobin  v.  Man- 
hattan Sav.  Inst.,  6  Misc.  Rep.  UO,  3d 
N.  Y.  S.  14,  57  N.  Y.  St.  Rep.  856,  af- 
firming judgment  in  3  Misc.  Rep.  628, 
23  N.  Y.  S.  1165;  S.  C,  7  Misc.  Rep. 
744,    27    N.    Y.    S.    1124. 

Facts  showing  negligence  on  part  of 
cashier  and  assistant  cashier. — The 
cashier  of  a  savings  bank  paid  a  part 
of  a  deposit,  on  a  forged  check  or  re- 
ceipt, to  a  stranger  who  had  stolen 
the  passbook  from  the  depositor, 
without  availing  him.'jelf  of  the  means 
at  hand  to  identify  the  person  de- 
manding payment.  Held,  in  an  action 
by  the  depositor  against  the  bank,  that 
a  finding  that  the  cashier  was  negli- 
f,''ent  would  not  be  disturbed.  Kummel 
V.  Germania  Sav.  Bank,  127  N.  Y.  488, 
28  N.  "E.  398,  13  L.  R.  A.  786,  affirm- 
ing 53  Hun  632,  6  N.  Y.  S.  101,  25  N. 
Y.  St.  Rep.  161,  2  Silvernail  531.  See, 
also,  Hager  v.  Buffalo  Sav.  Bank,  10 
Misc.  Rep.  455,  31  N.  Y.  S.  448,  64  N. 
Y.  St.  Rep.  25. 

Another  payment  on  the  deposit  was 
made  to  the  same  person  by  the  as- 
sistant cashier.  The  latter  testified 
that  he  doubted  the  genuineness  of 
the  signature  to  the  receipt,  and  that 
he  asked  the  person  presenting  it  if 
he  could  not  write  a  _  more  fluent 
hand,  and  received  as  an  answer  that 
he  was  not  feeline  well.  The  assistant 
cashier   also   testified    that   he   thought 


he  had  put  other  questions  to  the  per- 
son demanding  payment,  and  that  he 
received  correct  answers.  Held  that, 
in  view  of  the  fact  that  the  assistant 
cashier  was  an  interested  witness,  and 
that  plaintiff's  signature,  as  well  as  the 
forged  receipt,  were  in  evidence,  a 
finding  by  the  jury  that  the  assistant 
cashier  was  also  negligent  would  not 
be  disturbed.  Kummel  v.  Germania 
Sav.  Bank,  127  N.  Y.  488,  28  N.  E.  398, 
13  L.  R.  A.  786,  affirming  53  Hun  632, 
6  N.  Y.  S.  101,  25  N.  Y.  St.  Rep.  161, 
2  Silvernail  531. 

43.  Fact  not  putting  bank  on  in- 
quiry as  to  identity  of  person  present- 
ing book. — Geitelsohn  v.  Citizens' 
Sav.  Bank,  17  Misc.  Rep.  574,  40  N.  Y. 
S.   662,  75   N.   Y.   St.   Rep.   64. 

44.  Payments  made  under  circum- 
stances not  involving  question  of  neg- 
ligence.— Ladd  V.  Androscoggin  County 
Sav.   Bank,  96   Me.   520,  52  Atl.   1016. 

45.  Payment  to  one  appointed  ad- 
ministrator under  erroneous  belief  that 
depositor  is  dead. — Jochumsen  v.  Suf- 
folk  Sav.   Bank   (Mass.),   3   Allen   87. 

46.  Agreement  rendering  bank  lia' 
hie  notwithstanding  good  faith  and  or- 
dinary care. — Such  is  the  effect  of  an 
agreement  that  deposits  and  dividends 
withdrawn  shall  be  paid  only  to  the 
depositor,  or  his  order  or  legal  repre- 
sentatives, and  then  only  on  the  de- 
positor's book  being  presented,  in  the 
absence  of  any  modifying  agreement, 
where   the   bank   makes   a  payment   on 
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By-Laws  and  Rules  Intended  to  Protect  Bank  from  Liability. — The 

by-laws  or  rules  of  savings  banks  usually  contain  a  provision  intended  to  pro- 
tect  the  bank  from  liability  for  payments  made  to  one  who  has  wrongfully 
obtained  possession  of,  and  who  presents  at  the  bank,  a  passbook  belong- 
ing to  a  depositor,  and  it  is  customary  to  print  such  rules  in  the  passbook. 
While  these  by-laws  and  rules  are  somewhat  variant  in  phraseology,  there 
is  in  substance  and  legal  effect  much  similarity  between  them.  One  of  these 
by-laws  or  rules  that  is  commonly  printed  in  the  passbook  provides  that  all 
payments  to  persons  producing  the  passbook  shall  be  valid  payments  to  dis- 
charge the  bank.  It  has  been  held  that  such  a  by-law  or  rule,  or  one  of 
similar  import,  will  not  prevent  a  recovery  by  a  depositor  whose  passbook 
has  been  stolen,  or  obtained  from  him  by  fraud,  and  the  deposit  in  whole 
or  in  part  withdrawn,  unless  the  bank  used  ordinary  care  in  making  the  pay- 
ment.*''  But  where  the  bank  is  not  chargeable  with  want  of  diligence  or  any 
omission  of  duty  in  making  the  payment,  such  payment  is  valid  and  binding 
upon  the  depositor,*^  and  in  such  case  it  is  immaterial  that  the  passbook 


a  forged  order  of  one  who  had  fraud- 
ulently obtained  possession  of  the  de- 
posit book.  Chase  v.  Waterbury  Sav. 
Bank,  77  Conn.  295,  59  Atl.  37,  69  L. 
R.  A.  339. 

But  in  Georgia  it  has  been  held  that 
a  rule  of  a  savings  bank  that  depositors 
must  always  present  their  passbooks 
when  depositing  or  withdrawing  money, 
and  that  "if  not  present  personally"  an 
order  signed  and  witnessed  must  accom- 
pany the  presentation  of  the  book,  does 
not  affect  the  principle  that  where  a 
bank  pays  in  good  faith  a  forged  check 
to  a  person  presenting  the  bank  book, 
and  whom  it  believes  to  be  the  depos- 
itor, it  is  not  liable  to  the  depositor 
therefor.  Langdale  v.  Citizens'  Bank, 
121  Ga.  105,  48  S.  E.  708,  69  L.  R.  A. 
341,  104  Am.  St.  Rep.  94. 

47.  By-laws  and  rules  protecting 
bank  from  liability  for  payments  to 
persons  producing  passbook.— Acken- 
hausen  v.  People's  Sav.  Bank,  110  Mich. 
175,  68  N.  W.  118,  33  L.  R.  A.  408,  64 
Am.  St.  Rep.  338;  Kelly  v.  Emigrant, 
etc.,  Sav.  Bank  (N.  Y.),  2  Daly  227; 
Appleby  v.  Erie  County  Sav.  Bank,  62 
N.  Y.  12;  Allen  v.  Williamsburgh  Sav. 
Bank,  69  N.  Y.  314;  Cornell  v.  Emigrant 
Industrial  Sav.  Bank,  44  Hun  630,  9  N. 
Y.  St.  Rep.  72;  Saling  v.  German  Sav. 
Bank,  7  N.  Y.  S.  642,  15  Daly  386,  27 
N.  Y.  St.  Rep.  975;  Clark  v.  Saugerties 
Sav.  Bank,  62  Hun  346,  17  N.  Y.  S.  315, 
43  N.  Y.  St.  Rep.  285;  Kummel  v.  Ger- 
mania  Sav.  Bank,  127  N.  Y.  488,  28  N. 
E.  398,  13  L.  R.  A.  786;  Wall  v.  Emi- 
grant, etc.,  Sav.  Bank,  64  Hun  349,  19 
N.  Y.  S.  194,  46  N.  Y.  St.  Rep.  601; 
Kress  v.  East  Side  Sav.  Bank,  66  Hun 


635,  31  N.  Y.  S.  653,  50  N.  Y.  St.  Rep. 
273;  Tobin  v.  Manhattan  Sav.  Inst.,  6 
Misc.  Rep.  110,  26  N.  Y.  S.  14,  57  N.  Y. 
St.  Rep.  856,  affirming  3  Misc.  Rep. 
638,  33  N.  Y.  S.  1165;  Abramowitz  v. 
Citizens'  Sav.  Bank,  17  Misc.  Rep.  397, 
40  N.  Y.  S.  385;  Israel  v.  Bowery  Sav. 
Bank  (N.  Y.),  9  Daly  507. 

A  stipulation  between  a  savings  bank 
and  a  depositor  that  his  deposit  may 
be  paid  to  any  one  presenting  his  book, 
does  not  relieve  the  bank  from  the  duty 
of  exercising  reasonable  care  in  the 
payment  of  the  money.  Kimball  v. 
Norton,  59   N.  H.  1,  47  Am.   Rep.  171. 

A  provision  in  the  by-laws  of  a  sav- 
ings bank,  signed  by  depositors,  that 
the  "bank  will  not  be  responsible  for 
frauds  committed  on  the  officers  by 
producing  the  passbook  and  drawing 
money  without  the  knowledge  or  con- 
sent of  the  owner,"  does  not  discharge 
the  bank  from  the  obligation  to  exercise 
ordinary  care  as  to  the  identity  of  per- 
sons presenting  passbooks.  Saling  v. 
German  Sav.  Bank,  7  N.  Y.  S.  643,  15 
Daly  386,  27  N.  Y.  St.  Rep.  975;  Apple- 
by V.  Erie  County  Sav.  Bank,  62  N. 
Y.  13. 

48.  Schoenwald  v.  Metropolitan  Sav. 
Bank,  57  N.  Y.  418,  reversing  33  N.  Y. 
Super.  Ct.  440. 

Instruction  held  erroneous.— \yh  ere, 
in  an  action  by  a  depositor  against  a 
savings  bank  to  recover  the  amount 
paid  out  on.  a  stolen  passbook,  it  ap- 
pears that-  the  bank's  rules  provide 
that  presentation  of  the  book  shall  be 
sufficient  authority  to  pay  the  deposit 
to  the  bearer,  it  is  error  to  charge  that 
possession  by  a  stranger  of  the  book 
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when  presented  was  accompanied  by  a  forged  order,  purporting  to  have  been 
signed  by  the  depositor.*"  The  requisite  degree  of  care  is  not  shown  where 
the  payment  is  made  to  a  person  producing  a  deposit  book  under  such  cir- 
cumstances as  to  raise  a  reasonable  suspicion  as  to  his  ownership  thereof,^" 
or  where  any  fact  or  circumstance  existed  calculated  to  put  the  bank  on 
inquiry.si  It  has  been  held  that  a  bank  can  not  avail  itself  of  the  protec- 
tion of  such  a  by-law  or  rule  unless  it  shows  that  it  was  brought  to  the 
knowledge  of  the  depositor  at  the  time  when  he  made  the  deposit  j^^  and 


constitutes  no  right  to  draw  the  money 
thereon.  Geitelsohn  v.  Citizens'  Sav. 
Bank,  17  Misc.  Rep.  574,  40  N.  Y.  S. 
663,  75  N.  Y.  St.  Rep.  64. 

49.  Immaterial  that  passbook  was 
accompanied  by  a  forged  order. — Scho- 
enwald  v.  Metropolitan  Sav.  Bank,  57 
N.  Y.  418,  reversing-  33  N.  Y.  Super. 
Ct.  440. 

Where  a  bank  deposit  book  stated 
that  all  payments  made  to  persons  pro- 
ducing the  book  should  be  deemed 
valid  as  to  depositors,  who  alone  were 
responsible  for  the  safe-keeping  of  their 
books;  that  no  withdrawal  would  be 
allowed  without  the  book,  and  the 
book  was  the  order  of  withdrawal; 
and  plaintiff  testified  that  a  few 
days  after  she  received  the^  book 
she  allowed  her  husband  to  take  pos- 
session of  it,  and,  on  his  afterwards 
telling  her  that  he  lost  it,  she  gave  no 
notice  to  the  bank;  and  orders  signed, 
or  purporting  to  be  signed,  by  her  were 
produced,  together  with  the  book,  at 
the  time  disputed  payments  were  made 
— there  was  nothing  in  the  circum- 
stances to  put  the  bank  on  notice  re- 
quiring it  to  exercise  more  diligence 
regarding  such  payments  than  in  cases 
where  only  the  book  was  produced. 
Winter  v.  Williamsburgh  Sav.  Bank, 
68  App.  Div.  193,  74  N.  Y.  S.  140. 

50.  When  ordinary  care  is  not 
shown. — Allen  v.  Williamsburgh  Sav. 
Bank,  69  N.  Y.  314. 

51.  Geitelsohn  v.  Citizens'  Sav.  Bank, 
17  Misc.  Rep.  574,  40  N.  Y.  S.  663,  75 
N.  Y.  St.  Rep.  64. 

Where  a  person  gives  to  another  a 
power  of  attorney  to  draw  money  from 
a  savings  bank,  and  describes  himself 
in  the  body  of  the  instrument  as  exec- 
utor of  the  estate  owning  the  de- 
posit, and  gives  the  number  of  the  bank 
book,  and  signs  the  document  merely 
as  an  individual,  it  confers  no  author- 
ity on  the  bank  to  pay  the  money  to 
the  attorney,  and  such  payment  on 
presentation  of  the  passbook  does  not 
show  the  ordinary  care  that  will  re- 
lieve the  bank  from  liability,  when  the 
passbook  and  power  of  attorney  were 


obtained  by  fraud,  although  the  by- 
laws of  the  bank  authorized  it  to  pay 
to  the  person  presenting  the  passbook. 
Gearns  v.  Bowery  Sav.  Bank,  135  N. 
Y.  557,  33  N'.  E.  349. 

52.  Necessity  of  by-law  or  rule  be- 
ing brought  to  knowledge  of  depos- 
itor.— In  an  action  by  a  depositor 
against  a  savings  bank,  it  appeared  that 
the  bank  had  paid  money  on  an  order 
to  a  person  who  brought  with  him  the 
depositor's  bank  book.  The  order  was 
forged,  and  the  bank  book  had  been 
stolen.  The  savings  bank  had  a  stand- 
ing rule,  on  account  of  the  difBculty 
of  identifying  its  depositors,  that  any 
person  bringing  the  bank  book  of  a 
depositor  should,  in  the  absence  of  sus- 
picious circumstances,  be  taken  to  be 
the  depositor,  or  to  have  an  order 
from  him.  Held  that,  in  the  absence 
of  anything  to  show  that  the  rule  had 
been  brought  distinctly  to  the  knowl- 
edge of  the  depositor  at  the  time  when 
he  made  the  deposit,  the  bank 
could  not  avail  itself  of  the  payment 
on  a  forged  order  as  a  defense  to  plain- 
tiff's suit.  Eaves  v.  People's  Sav. 
Bank,  37  Conn.  239,  71  Am.  Dec.  59. 

A  passbook  of  a  savings  bank  had 
printed  therein  its  rules  and  regula- 
tions from  the  charter  anil  by-laws, 
one  of  which  was  that  the  secretary 
will  use  his  best  efforts  to  prevent 
frauds,  "but  all  payments  to  persons 
producing  deposit  books  shall  be 
deemed  good  and  valid  payments  to 
depositors,  respectively."  Held,  that 
where  the  bank,  on  delivering  the  de- 
posit book  to  a  depositor,  did  not  call 
her  attention  to  its  contents,  and  after- 
wards paid  money  to  another  who  pro- 
duced such  deposit  book  and  a  forged 
order  for  the  money,  it  was  liable  to 
the  depositor  for  the  money  so  paid. 
Schoenwald  v.  Metropolitan  Sav.  Barik, 
33  N.  Y.  Super.   Ct.  440. 

A  by-law  of  a  savings  bank,  which 
is  organized  under  the  general  banking 
laws,  and  which  is  required  by  stat- 
ute to  have  capital  stock  and  stock- 
holders, providing  that  the  bank  shall 
not  be  liable   to  a   depositor   for  pay- 
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where  there  is  a  statute  providing  that  the  regulations  of  the  bank  shall  be 
put  in  some  conspicuous  place  where  the  business  shall  be  transacted,  and 
shall  be  printed  in  the  passbooks,  the  bank  will  not  be  exempted  by  such 
a  by-law  from  liability  for  money  paid  to  a  person  presenting  a  stolen  pass- 
book, unless  it  shows  affirmatively  that  it  has  complied  with  the  statute.^^ 
The  by-laws  or  rules  not  infrequently  contain,  in  addition  to  the  provision 
that  payments  to  persons  producing  the  passbook  shall  be  valid  payments 
to  discharge  the  bank,  the  additional  provision  that  the  bank  will  endeavor 
to  protect  depositors,  or  that  it  will  endeavor  to  prevent  fraud  and  imposi- 
tion. Under  such  provisions  the  bank  is  required  to  exercise  ordinary  care 
and  diligence  to  identify  persons  presenting  "passbooks,  or  to  ascertain 
whether  they  are  authorized  to  receive  payment.^*     The  by-laws  or  rules 


merits  of  the  moneys  deposited  to  the 
holder  of  his  passbook,  though  it 
should  be  stolen  from  the  depositor, 
is  not  binding  on  the  depositor,  unless 
he  has  notice  thereof,  where  there  is 
a  statute  providing  that  deposits  shall 
be  paid  to  the  depositor  or  his  per- 
sonal representatives.  Ackenhausen 
V.  People's  Sav.  Bank,  110  Mich.  175, 
68  N.  W.  118,  33  L.  R.  A.  408,  64  Am. 
St.  Rep.  338,  construing  Pub.  Laws 
1887,  p.   333. 

53.  A  New  York  Statute,  Laws  1875, 
c.  371,  §  33,  provides  that  deposits  in 
savings  banks  "shall  be  repaid  after 
demand,  under  such  regulations  as  the 
board  of  trustees  shall  prescribe,  which 
regulations  shall  be  put  in  some  con- 
spicious  place  where  the  business  shall 
be  transacted,  and  shall  be  printed  in 
the  passbooks."  Held,  that  by-laws 
reciting  that  "on  making  the  first  de- 
posit each  depositor  shall  be  required 
to  subscribe  his  name  in  the  signature 
book,  thereby  signifying  assent  to  the 
by-laws,"  and  that  "all  payments  made 
to  persons  producing  the  deposit  book 
issued  by  the  bank  shall  be  deemed 
valid  payments  to  the  depositors  re- 
spectively," did  not  exempt  the  bank 
from  liability  for  money  paid  to  a  per- 
son presenting  a  stolen  passbook,  un- 
less it  was  shown  affirmatively  that 
the  bank  had  complied  with  the  stat- 
ute. Kress  v.  East  Side  Sav.  Bank,  66 
Hun  635,  31  N.  Y.  S.  653.  50  N.  Y.  St. 
Rep.   373. 

54.  Provision  in  addition  to  that  pro- 
tecting bank  that  bank  will  endeavor 
to  protect  depositors. — Kummel  v.  Ger- 
mania  Sav.  Bank,  137  N.  Y.  488,  38  N. 
E.  398,  13  L.  R.  A.  786,  affirming  53 
Hun  633,  6  N.  Y.  S.  101,  35  N.  Y.  St. 
Rep.  161,  3  Silvernail  531;  Clark  v. 
Saugerties  Sav.  Bank,  63  Hun  346,  17 
N.  Y.  S.  315,  43  N.  Y.  St.  Rep.  285; 
Wall  V.  Emigrant,   etc.,   Sav.   Bank,  64 


Hun  349,  19  N.  Y.  S.  194,  46  N.  Y.  St. 
Rep.  601;  Tobin  v.  Manhattan  Sav. 
Inst.,  6  Misc.  Rep.  110,  36  N.  Y.  S.  14, 
57  N.  Y.  St.  Rep.  856,  affirming  judg- 
ment 3  Misc.  Rep.  638,  33  N.  Y.  S.  1165; 
S.  C,  7  Misc.  Rep.  744,  37  N.  Y.  S. 
1124;  Kenney  v.  Harlem  Sav.  Bank,  61 
Misc.  Rep.  144,  114  N.  Y.  3.  749;  Ficken 
V.  Emigrants',  etc.,  Sav.  Bank,  33  Misc. 
Rep.  93,  67  N.  Y.  S.  143;  Ferguson 
V.  Harlem  Sav.  Bank,  43  Misc.  Rep.  10, 
86  N.  Y.  S.  835;  Appleby  v.  Erie  County 
Sav.  Bank,  63  N.  Y.  13. 

The  by-laws  of  a  savings  bank  pro- 
vided that  the  passbook  should  be  the 
voucher  of  the  depositor,  and  that  its 
possession  should  be  sufficient  author- 
ity to  the  bank  to  warrant  any  pay- 
ment made,  and  entered  in  it,  and  that, 
although  the  bank  would  endeavor  to 
prevent  fraud  on  its  depositors,  yet  all 
payments  made  to  persons  producing 
the  passbook  should  be  valid  payments 
to  discharge  the  bank.  Held  that, 
notwithstanding  the  protective  charac- 
ter of  the  by-laws  as  to  payments,  the 
bank  was  not  relieved  from  the  exer- 
cise of  that  investigation  necessary  to 
carry  out  the  undertaking  expressed 
by  the  words  that  it  "would  endeavor 
to  prevent  fraud  on  its  depositors," 
and,  failing  to  use  such  care  as  thereby 
prevented  an  unauthorized  payment 
made  to  one  other  than  the  owner, 
who  presented  the  passbook,  would 
not  discharge  it.  Cornell  v.  Emigrant 
Industrial  Sav.  Bank,  44  Hun  630,  9  N. 
Y.   St.  Rep.  72. 

Bank  held  not  to  have  used  ordinary 
care. — Where  one  deposited  money  in 
a  savings  bank  for  an  infant,  and  the 
deposit  was  paid  to  the  child's  father 
on  presentation  of  the  passbook  by 
him,  a  by-law  of  the  bank,  printed  in 
the  passbook,  to  the  effect  that,  while 
the  bank  would  endeavor  to  protect 
depositors,    all     payments    to    persons 
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sometimes  provide  that  the  depositor  must  notify  the  bank  if  his  passbook 
is  lost  or  stolen,  or  that  the  bank  will  not  be  responsible  for  loss  sustained 
when  the  depositor  has  not  given  notice  of  his  book  being  lost  or  stolen,  and 
this  notice  is  sometimes  required  to  be  in  writing.  Such  a  requirement  is 
reasonable  and  binding  upon  depositors  j^^  and  this  is  so  even  in  the  case  of 
a  depositor  who  is  illiterate  and  can  not  read  the  rules  of  the  bank.^*'     But 


producing  passbooks  should  discharge 
the  bank,  did  not  relieve  the  bank  of 
liability  to  the  beneficiary,  since,  know- 
ing the  one  presenting  the  book  to 
be  her  father,  it  did  not  use  ordinary 
care.  Ficken  v.  Emigrants',  etc.,  Sav. 
Bank,  33  Misc.  Rep.  93,  07  N.  Y.  S. 
143. 

Bank  held  to  have  exercised  suf- 
ficient diligence  before  paying  a  check, 
afterwards  ascertained  to  have  been 
forged,  presented  with  the  passbook, 
to  preclude  recovery  by  the  depositor 
of  the  amount  so  paid.  Langdale  v. 
Citizens'  Bank,  131  Ga.  105,  48  S.  E. 
708,  69  L.  R.  A.  341,  104  Am.  St.  Rep. 
94. 

Dissimilarity  of  signatures  as  evi- 
dence of  negligence. — The  rules  of  a 
savings  bank,  provided  in  substance, 
that,  although  the  bank  would  endeavor 
to  prevent  fraud  upon  its  depositors, 
yet  that  the  possession  of  the  passbook 
issued  by  it  would  be  sufficient  author- 
ity to  warrant  any  payment,  and  that 
all  payments  to  persons  producing  such 
book  would  be  valid.  It  was  the  cus- 
tom of  the  bank  to  require  a  signature 
of  each  depositor,  at  the  opening  of 
an  account,  in  a  book  kept  for  that  pur- 
pose. The  book  of  a  depositor,  who 
had  so  signed,  was  stolen,  and  was  pre- 
sented to  the  bank  by  a  person  who 
signed  such  depositor's  name  to  a  re- 
ceipt for  the  amount  of  the  deposits, 
and  received  the  same.  In  an  action 
by  the  depositor  against  the  bank  to  re- 
cover the  amount,  defendant's  assist- 
ant teller,  who  paid  the  money,  tes- 
tified that  he  compared  the  signature 
to  the  receipt  with  that  of  plaintifif's 
upon  the  book,  and  was  satisfied  that 
the  former  was  genuine.  Plaintiff's 
evidence  tended  to  show  that  the  sig- 
ratures  were  unlike.  Held,  that  while 
the  bank  was  not  absolutely  discharged 
by  a  payment  upon  production  of  the 
passbook,  irrespective  of  the  exercise 
of  ordinary  care  in  the  examination  of 
the  signature,  yet,  to  be  evidence  of 
negligence,  the  dissimilarity  must  be 
so  marked  and  apparent  that  it  would 
be  readily  discovered  by  a  person  com- 
petent to  hold  the  position  of  teller; 
pnd  that  it  did  not  appear  affirmatively 
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that  the  dissimilarity  was  of  such  a 
character.  Appleby  v.  Erie  County 
Sav.  Bank,  63  N.  Y.  13. 

55.  By-laws  or  rules  requiring  notice 
that  passbook  is  lost  or  stolen — Bind- 
ing upon  depositors. — A  rule  providing 
that  "every  effort  will  be  made  to  pro- 
tect depositors  against  fraud,  but  pay- 
ment made  to  a  person  presenting  a 
passbook  shall  be  good  and  valid 
on  account  of  the  owner,  unless  the 
passbook  has  been  lost  and  notice 
in  writing  given  to  (the)  bank  before 
cuch  payment  is  made,"  is  reasonable 
and  binding  upon  depositors,  and  under 
its  terms  where  a  passbook  is  presented 
by  a  person  other  than  the  depositor 
to  whom  it  belongs,  together  with  a 
forged  check  bearing  a  signature  simi- 
lar to  that  of  the  depositor,  and  there 
is  nothing  to  arouse  the  suspicion  of 
the  teller  or  put  him  upon  inquiry,  as 
a  reasonably  prudent  man,  as  to  the 
genuineness  of  the  check,  and  the  bank 
in  good  faith  pays  the  check,  believing 
the  person  presenting  it  to  be  the  de- 
positor, it  is  not  liable  in  a  suit  by  the 
depositor  to  recover  the  money  so  p^id. 
Langdale  v.  Citizens'  Bank,  131  Ga. 
105,  48  S.  E.  708,  69  E.  R.  A.  341,  104 
Am.  St.  Rep.  94. 

56.  Requirement  binding  notwith- 
standing illiteracy  of  depositor.— 
Among  the  rules  of  a  savings  bank 
was  the  following:  "If  any  person 
shall  present  a  deposit  book  at  the 
office  of  this  corporation,  and  allege 
himself  or  herself,  untruly,  to  be  the 
depositor  named  therein,  and  shall 
thereby  obtain  from  the  officers  of  this 
corporation  the  amount  deposited,  or 
any  part  thereof,  and  the  actual  de- 
positor shall  not  have  given  previous 
notice  at  the  office  of  his  or  her  book 
having  been  lost  or  taken  from  him 
or  her,  this  corporation  will  not  be  re- 
sponsible for  the  loss  so  sustained 
by  any  depositor,  neither  will  this  in- 
stitution be  liable  to  make  good  the 
same:  Provided,  that  such  payment  has 
been  entered  in  the  book  of  the  de- 
positor at  the  time  when  made."  The 
book  of  a  depositor  was  temporarily 
abstracted  from  his  trunk  and  certain 
moneys  drawn  from  the  bank  without 
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such  a  by-law  or  rule  does  not  relieve  the  bank  from  the  duty  of  acting 
in  good  faith,  and  with  reasonable  care,  in  making  payment  on  presentation 
of  a  passbook.s'^     The  binding  effect  of  such  a  rule  is  not  affected  by  ariother 


the  knowledge  of  the  depositor.  He 
afterwards  brought  suit  for  the  amount, 
and  it  was  alleged  that  the  above  rule 
relieved  the  bank  from  liability.  Held, 
that  the  rule  of  the  bank  was  reason- 
able and  necessary  for  its  safety,  and 
that  plaintiff  could  not  recover.  Held, 
further,  that  the  fact  that  plaintiff  was 
illiterate  and  could  not  read  the  rules 
in  the  bank  book  delivered  to  him. 
made  no  difference.  Burrill  v.  Dollar 
Sav.  Bank,  92  Pa.  134. 

57.  Ladd  v.  Augusta  Sav.  Bank,  96 
Me.  510,  52  Atl.  1012,  58  h-  R.  A.  288; 
Brown  v.  Merrimack  River  Sav.  Bank, 
67  N.  H.  549,  39  Atl.  336,  68  Am.  St. 
Rep.  700. 

In  Massachusetts  it  has  been  held 
that  where  the  by-laws  of  a  savings 
bank,  contained  in  the  deposit  book  of 
a  depositor,  provide  that  "as  the  of- 
ficers of  the  institution  may  be  unable 
to  identify  every  depositor,  the  insti- 
tution will  not  be  responsible  for  any 
loss  sustained,  when  a  depositor  has 
not  given  notice  of  his  book  being 
stolen  or  lost,  if  such  book  be  paid  in 
whole  or  in  part,  on  presentation,"  the 
bank  will  not  be  liable  for  paying  the 
deposit  in  whole  or  in  part  to  one  who 
falsely  personates  the  depositor  in 
presenting  a  stolen  book,  provided  the 
payment  is  made  in  good  faith  with- 
out negligence  and  without  notice  that 
the  book  had  been  stolen.  Goldrick  v. 
Bristol  County  Sav.  Bank,  123  Mass. 
320;  Kimins  v.  Boston,  etc.,  Sav.  Bank, 
141  Mass.  33,  6  N.  E.  242,  55  Am.  Rep. 
441;  Kingsley  v.  Whitman  Sav.  Bank, 
382  Mass.  252,  65  N.  E.  161,  94  Am. 
St.  Rep.  650;  Donlan  v.  Provident  Inst., 
127  Mass.  183,  34  Am.  Rep.  358.  See, 
also,  Jochumsen  v.  Suffolk  Sav.  Bank, 
(Mass.),  3  Allen  87. 

But  such  a  by-law  was  held  not  to 
protect  the  bank  from  liability  for  mak- 
ing a  payment  to'  one  who  falsely 
claimed  to  act  under  authority  from  the 
depositor;  it  being  so  held  where  *'-  - 
payment  was  made  to  one  presenting 
the  passbook  and  forged  orders  nur- 
porting  to  be  signed  by  the  depositor. 
Kingsley  v.  Whitman  Sav.  Bank,  182 
Mass.  252,  65  N.  E.  161,  94  Am.  St. 
Rep.  650.  See,  also,  Kimins  v.  Boston, 
etc.,  Sav.  Bank,  141  Mass.  33,  6  N.  E. 
242,  55  Am.  Rep.  441. 

It  was  also  held  that  such  a  by-law 
would  not  prevent  a  depositor  from 
maintaining  an  action  against  the  bank 


to  recover  the  amount  of  his  deposit, 
which,  upon  production  and  delivery 
to  it  of  the  deposit  book,  the  bank  had 
paid  to  one  who  had  been  appointed 
as  administrator  of  the  depositor  un- 
der the  erroneous  belief  that  he  was 
dead,  after  he  had  been  absent  for  more 
than  seven  years  without  being  heard 
from.  Jochumsen  v.  Suffolk  Sav.  Bank 
(Mass.),  3  Allen  87. 

Where  a  by-law  sirriilar  to  the  one 
quoted  above  contained  the  following 
additional  clause:  "In  all  cases  a  pay- 
ment upon  presentation  of  a  deposit 
book  shall  be  a  discharge  to  the  cor- 
poration for  the  amounts  so  paid,"  it 
was  held  that  this  additional  clause 
enlarged  the  by-law,  so  as  to  protect 
the  bank  if  it,  using  reasonable  care, 
in  good  faith  paid  the  whole  of  the 
plaintiff's  deposit  upon  the  presenta- 
tion of  his  book,  although  the  book 
had  been  stolen,  and  an  order  pur- 
porting to  be  signed  by  the  depositor 
forged.  Levy  v.  Franklin  Sav.  Bank, 
117  Mass.  448.  See,  also,  McCarthy  v. 
Provident  Inst,  159  Mass.  527,  34  N. 
E.  1073,  and  Kingsley  v.  Whitman  Sav. 
Bank,  182  Mass.  252,  65  N.  E.  161,  94 
Am.   St.  Rep.  650. 

Negligence  rendering  bank  liable 
notwithstanding  depositor's  failure  to 
give  notice. — A  savings  bank  which 
has  paid  out  all  of  a  deposit  on  a  forged 
order  purporting  to  have  been  written 
by  the  depositor,  accompanied  by  the 
passbook  which  had  been  lost  by  or 
stolen  from  the  depositor,  is  liable  to 
the  depositor  for  the  amount  thus  paid 
cut  if  the  forged  signature  was  writ- 
ten "Anderson,"  and  the  depositor's 
sipnature,  written  on  a  card  at  the 
time  of  the  opening  his  account,  was 
"Andersson."  It  is  negligence  in  the 
bank  not  to  have  detected  and  been 
warned  by  the  discrepancy,  and  the 
rule  to  which  the  depositor  has  sub- 
scribed, that  he  must  notify  the  bank 
if  his  passbook  be  lost  or  stolen,  will 
not  defeat  his  recovery  though  he  has 
failed  to  observe  it.  Hough  Ave.  Sav., 
ttc,  Co.  V.  Anderson,  9  O.  C.  C,  N.  S., 
]3,  19-29  O.  C.  D.  107. 

Reasonable  care  held  to  have  been 
used. — The  brother  of  a  depositor  in 
defendant  bank,  neither  of  whom  was 
known  to  the  bank  officers,  presented 
the  deposit  book  for  payment,  repre- 
senting himself  as  the  owner,  and,  when 
asked  how  the  deposit  had  been  made. 
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rule  of  the  bank,  requiring  the  depositors  to  present  their  passbooks  when 
depositing  or  withdrawing  money,  and  providing  that  "if  not  present  per- 
sonally, an  order  properly  signed  and  witnessed  must  accompany  the  pres- 
entation of  the  book,  in  case  of  withdrawal."^*  Where  the  by-laws  of  a 
savings  bank,  printed  in  the  passbooks  of  depositors,  provide  that  deposits 
withdrawn  shall  be  paid  only  to  the  depositor  or  to  his  order,  and  then  only 
on  the  depositor's  books  being  presented,  but  that  it  will  not  be  responsible 
to  any  depositor  for  any  fraud  practiced  on  it,  by  forged  signatures,'  or  by 
presenting  a  depositor's  book  and  drawing  money  without  the  knowledge  or 
consent  of  the  owner,  the  bank  is  not  relieved  of  its  duty  of  exercising  ordi- 
nary care  in  preventing  payment  of  a  deposit  to  a  wrong  person,  though  he 
present  a  depositor's  book,^^  j^^t  j^  jg  ^gt  liable  to  a  depositor  for  payments 
made  in  the  exercise  of  ordinary  care  to  a  person  wrongfully  in  possession 
of  the  passbook.^'' 

§  301   (5)  Payment  on  Death  of  Depositor. — A  savings  bank  must 


he  correctly  replied  that  it  was  by  let- 
ter from  a  third  person.  In  signing  the 
name,  he  formed  an  initial  so  ob- 
scurely that  it  caused  comment  from 
the  president.  Notice  of  the  loss  of 
the  book,  required  by  the  by-laws  to 
be  given  defendant  as  a  guard  against 
a  wrong  payment,  and  as  a  prerequi- 
site to  defendant's  liability  therefor, 
was  not  given.  Held,  that  defendant 
used  reasonable  care  in  making  pay- 
ment, and  was  not  liable.  Gifford  v. 
Rutland  Sav.  Bank,  63  Vt.  108,  21  Atl. 
340,  11  L.  R.  A.  794,  35  Am.  St.  Rep. 
744. 

The  negligence  of  a  depositor  in  a 
savings  bank  in  losing  his  book  does 
r.ot  excuse  the  officers  of  the  bank 
from  the  exercise  of  reasonable  care  to 
prevent  payment  to  an  impostor,  not- 
withstanding a  by-law  requiring  im- 
mediate notice  to  the  bank  by  the  de- 
positor of  the  loss  of  his  book.  L,add 
V.  Augusta  Sav.  Bank,  96  Me.  510,  52 
Atl.  1012,   58  L.  R.  A.   288. 

58.  Provision  not  affecting  binding 
effect  of  rule. — Langdale  v.  Citizens' 
Bank,  121  Ga.  105,  48  S.  E.  708,  69  L. 
R.  A.  341,  104  Am.  St.  Rep.  94. 

59.  By-laws  protecting  bank  and  de- 
positors harmonized  and  construed. 
— Chase  V.  Waterbury  Sav.  Bank,  77 
Conn.   295,   59   Atl.   37,   69   L.  R.   A.   329. 

Where  the  by-laws  of  a  savings  bank, 
assented  to  by  depositors,  provide  that 
no  payment  shall  be  made  unless  the 
depositor  shall  call  in  person,  or  by 
an  attorney  duly  constituted  in  writ- 
ing, the  bank  is  liable  to  a  depositor 
for  its  negligent  payment  of  the  de- 
posit, on  a  forged  check  or  receipt,  to 


a  stranger  who  had  stolen  the  deposi- 
tor's passbook,  though  another  by- 
law exempts  the  bank  from  liability 
for  fraud  committed  on  its  officers 
in  producing  the  pass  book  and  draw- 
ing the  money  without  the  knowledge 
or  consent  of  the  owner,  as  the  latter 
by-law  does  not  relieve  the  bank  from 
active  vigilance  in  order  to  detect  fraud 
and  forgery.  Kummel  v.  Germania 
Sav.  Bank,  127  N.  Y.  488,  28  N.  E.  398, 
11  L.  R.  A.  786,  affirming  53  Hun  632, 
6  N.  Y.  S.  101,  25  N.  Y.  St.  Rep.  161, 
2  Silvernail  531  criticising  Schoenwald 
V.  Metropolitan  Sav.  Bank,  57  N.  Y. 
418,  affirming  53  Hun  632,  6  N.  Y.  S. 
101. 

60.  Chase  v.  Waterbury  Sav.  Bank, 
77  Conn.  295,  59  Atl.  37,  69  L.  R.  A. 
329. 

A  savings  bank  adopted,  and  caused 
to  be  printed  upon  its  deposit  books, 
a  by-law  which  provided  that  "depos- 
its and  dividends  shall  be  drawn  out 
only  by  the  depositors  in  person,  or 
by  their  written  order,  or  by  some 
person  legally  authorized,  and  only 
upon  production  of  the  depositor's 
book,  that  such  payments  may  be  en- 
tered therein,  and  all  payments  to 
persons  who  present  the  deposit  book 
shall  be  valid  payments  to  discharge 
the  bank  and  its  officers."  Held,  that 
a  payment  made  by  the  bank,  in  good 
faith  and  in  the  exercise  of  due  care, 
to  any  person  who  produces  the  pass- 
book, operates  to  discharge  the  bank, 
without  regard  to  whether  or  not  such 
person  is  entitled  to  draw  the  money. 
Judgment  64  N.  J.  L.  39,  44  Atl.  936, 
reversed.  Cosgrove  v.  Provident  Inst., 
64  N.  J.   L.  653,  46  Atl.  617. 
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exercise  diligence  to  ascertain  whether  one  who  presents  a  decedent's  pass- 
book is  entitled  to  receive  payment,  and  if  in  such  case  it  negligently  makes 
payment  to  a  person  not  entitled  to  receive  it  it  will  be  liable  for  the  amount 
so  paid.*^ 

Joint  Tenancies  in  Deposits. — Where  a  savings  bank  deposit  is  in 
joint  names,  and  the  intent  appears  to  create  a  joint  tenancy,  the  survivor 
takes  title  to  the  entire  fund,  irrespective  of  whether  he  ever  had  any  pos- 
sessiori  of  the  passbook.^^    Joint  tenancies  of  savings  bank  deposits  may  be 


61.  Liability  for  negligently  paying 
to  wrong  person. — Podmore  v.  South 
Brooklyn  Sav.  Inst.,  48  App.  Div.  218, 
68  N.  Y.  S.  961;  Kelley  v.  Buffalo  Sav. 
Bank,  180  N.  Y.  171,  72  N.  E.  995, 
(.9  L.  R.  A.  317,  105  Am.  St.  Rep.  720. 

A  savings  bank  must  exercise  or- 
dinary care  in  paying  money  out  of 
.'I  depositors  account  after  his  death, 
upon  the  production  of  his  bank  book, 
jnd  the  presentation  of  a  draft  pur- 
porting to  bear  his  signature,  when 
the  bank  has  had  no  actual  notice  of 
the  depositor's  death,  and  nothing  has 
transpired  to  charge  it  with  knowledge 
of  that  fact.  Kelley  v.  Buffalo  Sav. 
Bank,  180  N.  Y.  171,  73  N.  E.  995,  69  L. 
R.  A.  317,  105  Am.  St.  Rep.  720. 

Where  in  such  a  case  a  bank  fails  to 
make  a  physical  comparison  of  the 
purported  signature  to  the  draft  with 
the  signature  of  tl^e  depositor  on  file  in 
the  bank,  and  in  point  of  fact  the  signa- 
ture is  a  forgery,  the  bank  is  liable  as 
it  has  failed  to  exercise  due  care  and 
ordinary  caution.  Kelley  v.  Buffalo 
Sav.  Bank,  180  N.  Y.  171,  73  N.  E.  995, 
C9  L.   R.  A.  317,  105  Am.   St.   Rep.  730. 

By-law  not  relieving  bank  from  exer- 
r'siner  diligence. — AVhcre  a  bank  by-law 
provided  that  the  bank  would  en- 
deavor to  prevent  frauds,  but  that  pay- 
ment to  any  one  presenting  a  pass- 
book would  discharge  the  bank,  and 
another  by-law  provided  that,  on  the 
death  of  a  depositor,  his  deposit  should 
be  paid  to  his  personal  representative, 
the  first  applied  only  to  payments 
made  in  the  lifetime  of  the  depositor, 
and  did  not  relieve  the  bank  from  ex- 
ercising diligence  to  ascertain  whether 
one  who  presented  decedent's  pass- 
book was  entitled  to  receive  payment. 
Podmore  v.  South  Brooklyn  Sav.  Inst., 
48   App.   Div.  318,   63   N.   Y.   S.   961. 

62.  Joint  tenancies. — Judgment,  93 
.^.pp.  Div.  539,  87  N.  Y.  3.  54,  affirmed. 
Farrelly  v.  Emigrant,  etc.,  Sav.  Bank, 
179  N.  Y.  594,  73  N.  E.  1141,'  compare 
Schippers  v.  Kempkes  (N.  J.),  67  Atl. 
1043,  affirmed  in  72  N.  J.  Eq.  948,  73 
.■\tl.  1118. 


Facts  held  to  show  a  joint  tenancy. 

— Where  two  persons  are  accepted  as 
depositors  by  a  savings  bank,  and  both 
sign  the  depositor's  book,  and  the 
moneys  are  made  payable  to  either, 
the  contract  is  with  both  jointly,  and 
has  the  incident  of  survivorship, 
Dunn  V.  Houghton  (N.  J.),  51  Atl.  71. 

Where  a  mother,  who  had  a  deposit 
in  a  savings  bank  to  her  credit,  caused 
the  account  to  be  so  changed  as  to 
read,  "In  account  with  S.  or  son  F.," 
and  shortly  before  her  death  she  de- 
livered the  book  to  a  third  person,  tell- 
ing her  to  keep  it  for  the  son,  the  facts 
sufficiently  showed  that  the  mother 
mtended  to  make  the  son  a  joint  owner 
in  the  account.  Judgment,  92  App. 
Div.  529,  87  N.  Y.  S.  54,  affirmed.  Far- 
relly V.  Emigrant,  etc.,  Sav.  Bank,  179 
N.   Y.   594,   72   N.   E.   1141.  " 

The  New  York  Banking  Law  (Con- 
sol.  Laws  1909,  c.  2),  §  143,  provides 
that  the  bank  book  issued  by  savings 
banks  shall  be  evidence  between  the 
banks  and  the  depositors  holding  the 
same  of  the  terms  on  which  the  de- 
posits are  made.  M.  and  S.  opened 
an  account  with  a  savings  bank,  "pay- 
able to  either  and  to  the  survivor,"  and 
signed  the  usual  bank  signature  book, 
agreeing  to  be  bound  by  the  rules  of 
the  bank,  one  of  which  provided  that 
the  bank  book  was  a  voucher  between 
the  bank  and  the  depositor,  subject  to 
equities  arising  between  the  parties. 
Both  were  at  the  bank  at  the  same 
time  to  open  the  account.  The  bank 
book  remained  in  the  possession  of 
M.,  and  he  drew  on  the  account  from 
lime  to  time,  while  S.,  who  owned  the 
money  deposited,  drew  nothing  on  the 
account.  Held,  that  M.  and  S.  were 
joint  owners  of  the  deposit,  and  M., 
surviving  S.,  was  entitled  to  the  bal- 
ance remaining.  Bonnette  v.  Molloy, 
153   App.   Div.   73,  138   N.  Y.   S.   67. 

Facts  held  not  to  show  a  joint  ten- 
ancy.— A  and  B  deposited  money  in  a 
savings  bank,  the  credit  beine  given 
to  "A  or  B"  at  their  request.  They  aft- 
erwards deposited  frequently  in  the 
same  way,  stating  to  the  bank  officers 
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created,  if  so  the  parties  intend,  irrespective  of  wiiether  the  tenants  be  hus- 
band and  wife,  and  in  such  case  the  right  of  survivorship  exists.*^ 
Money  Deposited  in  Depositor's   Name  in  Trust  for  Another. — 

Where  one  deposits  money  in  a  savings  bank  in  his  own  name  in  trust  foi 
another  the  presumption  is  that  a  valid  trust  is  created,  and  upon  the  death 
of  the  depositor  the  cestui  que  trust  is  entitled  to  the  amount  so  deposited  f'^ 


that  either  or  both  could  draw  the 
money.  B  died.  A  notified  the  bank 
that  B's  widow  and  administratrix  had 
the  book,  and  directed  the  bank  not  to 
pay  her.  The  bank  did  pay  her  the  de- 
posit, however,  on  her  producing  the 
book  and  her  letters.  Held,  a  joint  ten- 
ancy was  not  created,  but  that  A  could 
maintain  an  action  for  her  actual  share 
of  the  deposits.  Mulcahey  v.  Emi- 
grant, etc„  Sav.  Bank,  89  N.  Y.  435,  re- 
versing 62  How.  Prac.  463. 

Where  a  deposit  in  a  savings  bank 
was  made  by  D.  out  of  his  own  funds, 
but  in  the  name  of  "D.  or  G.,"  a  joint 
tenancy  was  not  created,  and  the  sav- 
ings bank  was  protected,  on  payment 
of  the  funds  to  D.'s  executrix  on  pres- 
entation by  her  of  the  passbook  and 
testamentary  letters,  where  G.  had 
never  made  any  claim  to  the  deposit 
up  to  that  time,  and  had  never  de- 
posited or  withdrawn  any  money, 
and  had  never  had  the  passbook; 
and  D.'s  intention  in  making  the  de- 
posit in  the  form  recited  was  imma- 
terial. Judgment,  74  N.  Y.  S.  741,  69 
App.  Div.  566,  37  Misc.  Rep.  30,  af- 
firmed, Granng  v.  Irving  Sav.  Inst., 
69   App,    Div.    566,   75    N.    Y.    S.   48. 

63.  Joint  tenancy  may  be  created  by 
husband  and  wife. — Judgment  123  App. 
Div.  846,  108  N.  Y.  S.  493,  affirmed. 
West  V.  McCulIough,  194  N.  Y.  518, 
87   N.   E.   1130. 

Order  to  merge  accounts  of  hus- 
band and  wife, — A  husband  and  wife, 
having  separate  accounts  in  a  savings 
bank,  addressed  the  bank  in  writing, 
requesting  that  their  accounts  be 
merged  so  as  to  run  to  either  or  the 
survivor  of  them.  Held  to  constitute 
an  order  for  the  change  of  the  accounts 
so  as  to  make  each  a  joint  owner  of  the 
entirety,  so  that  on  the  death  of  one 
the  survivor  would  become  the  owner 
of  the  whole,  but  which  was  revocable 
by  either  party  at  any  time  before  the 
order  had  been  presented  to  the  bank 
and  complied  with.  Judgment,  90  App. 
Div.  613,  86  N.  Y.  S.  1128,  reversed. 
Augsbury  v.  Shurtlifif,  180  N.  Y.  138,  72 
N.   E.  927. 

In  such  case,  if  the  order,  after  exe- 
cution, is  left  with  the  husband,  he  is 
the  agent  of  the  wife,  and   if  he  fails 


to  deliver  the  order  to  the  bank  before 
the  death  of  the  wife,  it  is  thereby 
revoked.  Augsbury  v.  Shurtliff,  180  N. 
Y.  138,  73  N.  E.  927,  reversing  90  App. 
Div.    613,   86    N.   Y.   S.   1128. 

Facts  not  creating  a  joint  tenancy 
in  husband  and  wife. — A  husband  de- 
posited money  belonging  to  himself  in 
a  savings  bank,  saying  that  he  wanted 
it  so  that  either  he  or  his  wife  could 
draw  the  money,  and  both  he  and  his 
wife  entered  their  names  on  the  sig- 
nature book  opposite  which  the  clerk 
of  the  bank  wrote  the  words  "to  be 
drawn  by  either."  A  passbook  was 
given  to  the  husband  as  a  voucher  for 
the  deposit.  The  wife,  after  the  death 
of  her  husband,  presented  the  passbook 
at  the  bank,  and  drew  out  the  money, 
giving  a  receipt  therefor,  signed  by 
her  in  behalf  of  her  husband.  Held,  she 
was  bound  to  refund  the  money  in  an 
action  brought  by  her  husband's  ad- 
ministrator. Brown  v.  Brown  (N.  Y.), 
23  Barb.  565. 

64.  Effect  of  deposit  in  depositor's 
name  in  trust  for  another. — Martin  v. 
Funk,  75  N.  Y.  134,  31  Am.  Rep.  446; 
Harrison  v.  Totten,  53  A.pp.  Div.  178, 
65  N.  Y.  S.  725;  Williams  v.  Brooklyn 
Sav.  Bank,  51  App.  Div.  332,  64  N.  Y. 
S.  1021;  Scott  V.  Harbeck,  49  Hun  393, 
1  N.  Y.  S.  788;  Robertson  v.  McCarthy, 
54  App.  Div.  103,  66  N.  Y.  S.  337; 
In  re  Finn,  44  Misc.  Rep.  632,  9  N.  Y. 
S.  159;  Weaver  v.  Emigrant,  etc.,  Sav. 
Bank  (N.  Y.),  17  Abb.  N.  C.  83. 

Where  money  is  deposited  in  a 
savings  bank  by  one  person  for  the 
use  of  another,  on  the  death  of  the 
depositor  and  the  beneficiary  the  exec- 
utor of  the  latter  has  the  right  to 
collect  the  money.  Fowler  v.  Bowery 
Sav.  Bank,  47  Hun  399,  14  N.  Y.  St. 
Rep.    515. 

Mary  F.,  whose  name  prior  to  her 
marriage  was  Mary  M.,  was  appointed 
administratrix  to  her  husband's  estate. 
There  were  certain  savings  bank  ac- 
counts standing  in  the  name  of  "James 
F.,  in  trust  for  Mary  F.,  his  wife," 
"James  F.,  in  trust  for  Mary  F.,"  and 
"James  F.,  for  Mary  F."  The  money 
in  the  latter  account  had  been  trans- 
ferred from  an  account  standing  in 
the  name  of  James  F.,  in  trust  for  Mary 
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and  this  is  so  though  the  cestui  que  trust  was  not  notified  of  such  deposit, 
and  the  depositor  kept  the  passbook,^^  jf  the  depositor  dies  leaving  the  trust 
account  open  and  unexplained.^^  But  it  would  seem  that  a  deposit  so  made 
is  not  such  conclusive  evidence  of  a  trust  as  to  preclude  evidence  of  con- 


M.  Held,  that  in  settling  her  accounts 
the  administratrix  was  not  chargeable 
with  such  money  as  that  of  the  dece- 
dent. In  re  Finn,  44  Misc.  Rep.  622, 
y  N.  Y.  S.  159. 

A  woman  deposited  money  in  a  sav- 
ings bank  in  her  name,  as  trustee  for 
her  husband,  and  drew  the  interest 
thereon  during  her  life.  She  survived 
her  husband,  and  at  her  death  the  pass- 
book was  found  among  her  assets, 
but  was  presented  to  the  bank,  and 
the  deposit  drawn  out,  by  the  adminis- 
trator of  her  husband,  before  any  de- 
maid  was  made  therefor  by  the  ad- 
ministrator of  the  wife.  Held,  in  the 
absence  of  proof  rebutting  the  pre- 
sumption of  trust,  that  the  bank  was 
protected  in  its  payment.  Bishop  v. 
Seaman's  Bank,  33  App.  Div.  181,  53 
N.   Y.   S.   488. 

65.  Martin  v.  Funk,  75  N.  Y.  134, 
?.l  Am.  Rep.  446;  Robertson  v.  Mc- 
Carthy, 54  App.  Div.  103,  66  N.,  Y.  S. 
327;  Cunningham  v.  Davenport,  147  N. 
\.  43,  41  N.  E.  412,  32  L.  R.  A.  373, 
49  Am.  St.  Rep.  641;  reversing  74  Hun 
53,  26  N.  Y.  S.  323,  56  N.  Y.  St.  Rep. 
171;  Weaver  v.  Emigrant,  etc.,  Sav. 
Bank  (N.  Y.),  17  Abb.  N.  C.  82. 

66.  Cunningham  v.  Davenport,  147 
N.  Y.  43,  41  N.  E.  413,  32  L.  R.  A.  373, 
49  Am.  St.  Rep.  641,  reversing  74  Hun 
53,  26  N.  Y.  S.  322,  56  N.  Y.  St.  Rep. 
171. 

Rule  in  Massachusetts. — A.  B.  de- 
posited in  a  savings  bank  a  sum  of 
money  belonging  to  her,  in  the  name 
of  -'A.  B.,  trustee  for  C.  D.,"  and  al- 
ways retained  the  passbook.  C.  D. 
did  not  know  of  the  deposit  till  after 
the  death  of  A.  B.  A  by-law  of  the 
bank  provided  that  no  one  should  re- 
ceive his  deposit  without  producing 
his  passbook.  A  suit  was  brought 
against  C.  D.  in  which  the  bank  was 
summoned  as  trustee,  and  the  admin- 
istrator of  A.  B.'s  estate  appeared  as 
claimant.  Held,  that  the  administra- 
tor was  entitled  to  the  money  as  against 
the  plaintifif,  although  evidence  was  of- 
fered of  the  intent  of  A.  B.  to  create 
a  trust  in  favor  of  C.  D.  Clark  v. 
Clark,  108  Mass.  523. 

Where  one  deposited  his  own  money 
in  his  own  name  as  trustee  for  an- 
other, but  retained  the  bank  book,  and 
I'ever   gave   to   the   alleged   donee   any 


notice  of  the  deposit;  and  there  was 
evidence  that  it  was  made  in  that  mode 
in  order  to  evade  a  by-law  of  the  cor- 
poration, which  prohibited  so  large  a 
deposit  in  the  name  of  one  person, 
it  was  held  that  the  facts  showed  no 
intention  on  the  part  of  the  depositor 
to  transfer  to  the  plaintifif  a  present 
title  to  the  property.  Brabrook  v. 
Boston,  etc.,  Sav.  Bank,  104  Mass.  228,  6 
Am.   Rep.   222. 

In  an  action  by  the  executor  of 
A.  against  a  savings  bank  to  recover 
money  deposited  by  A.,  it  appeared 
that,  after  depositing  in  his  own  name 
and  on  his  own  account  all  that  he 
was  allowed  to  by  the  rules  of  the 
bank,  A.  made  three  other  deposits  as 
trustee,  one  of  which  was  in  trust 
for  his  only  son  by  name,  and  the 
others  in  trust  for  his  two  grand- 
children by  name;  that  for  these  de- 
posits he  took  separate  bank  books 
containing  entries  of  the  same,  which 
after  his  death  were  found  among  his 
effects,  having  never  been  delivered 
to  the  persons  named  or  to  any  one 
else  for  them;  and  that  A.  continued 
during  his  lifetime  to  collect,  receipt 
for  and  use,  as  his  own,  all  dividends 
declared  upon  these  deposits.  A  by- 
law of  the  bank  provided  that  "no 
person  shall  receive  any  part  of  the 
principal  or  interest,  without  produc- 
ing the  original  books,  in  order  that 
such  payment  may  be  entered  ' 
thereon;"  and  another  by-law  pro- 
vided that  "any  depositor,  at  the  time 
of  making  his  deposit,  may  designate 
the  person  for  whose  benefit  the 
same  is  made,  which  shall  be  binding 
on  his  legal  representatives."  The  son 
and  grandchildren  of  A.,  who  appeared 
as  claimants  of  the  money  under  the 
St.  of  1876,  c.  203,  §  19,  oflfered  to 
prove,  in  addition  to  the  facts  above 
stated,  that  A.  had  said  to  each  of 
them,  at  dififerent  times,  "that  he  had 
put  this  money  in  the  bank  for  them; 
that  he  wanted  to  draw  the  interest 
during  his  lifetime;  and  that  after  he 
was  gone  they  were  to  have  the 
money."  Held,  that  upon  all  the  evi- 
dence, a  jury  would  be  justified  in 
finding  that  A.  had  fully  constituted 
himself  a  trustee  for  the  claimant. 
Gerrish  v.  New  Bedford  Inst.,  128 
Mass.  159,  35  Am.  Rep.  365. 
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temporaneous  facts  and  circumstances  constituting  res  gestae,  to  show  that 
the  real  motive  of  the  depositor  was  not  to  create  a  trust,  but  to  accomphsh 
some  independent  and  different  purpose  inconsistent  with  an  intention  to  di- 
vest himself  of  the  beneficial  ownership  of  the  fund  f  and  it  has  been  held 
that  a  trust  is  not  created  where  the  depositor  survives  the  beneficiary,  and 
the  evidence  clearly  shows  that  there  was  no  intention  to  create  a  trust.^* 
But  the  fact  that  the  depositor  dies,  leaving  a  will  which  can  operate  on 
nothing  if  not  on  the  fund  deposited,  will  not  negative  the  existence  of  a 
trust. ®8  Where  a  trust  is  created  it  can  not  be  defeated  by  the  depositor 
afterwards  withdrawing  the  money. '^'^ 

Deposit  in  Names  of  Different  Persons. — Where,  after  one's  death, 
savings  bank  books  are  found,  showing  deposits  in  the  name  of  different  per- 
sofis,  in  the  absence  of  evidence  of  the  sources  from  which  the  moneys  were 
derived,  the  claims  of  those  intended  must  be  determined  by  the  names  on 
the  books.'' 1 

Authority  to  Appoint  Person  to  Whom  Deposit  Shall  Be  Paid. — An 
act  incorporating  a  savings  fund  society,  and  providing  that  a  book  shall  be 
kept  at  the  office,  in  which  every  depositor  shall  be  at  liberty  to  appoint  some 
person  to  whom  at  death  the  money  shall  be  paid,  if  not  otherwise  disposed 
of  by  will,  is  constitutional,'^ 2  ^^^  under  it  the  appointee  of  a  depositor,  and 
not  his  administrator,  is,  upon  the  depositor's  death,  entitled  to  the  deposit.'^^ 

Where  a  by-law  of  a  savings  bank  provides  that  the  deposit  of  a 
deceased  depositor  shall  be  paid  to  her  representative,  and  the  bank 
has  on  file  a  power  of  attorney,  executed  by  the  depositor  to  a  third  person, 
to  draw  the  deposit,  the  power  is  revoked  by  the  death  of  the  depositor,  and 

67.  Deposit  in  depositor's  name  in  that  she  opened  the  accounts  person- 
trust  for  another  not  conclusive  evi-  ally,  and  took  the  bank  books.  Held, 
dence  of  a  trust. — Mabie  v.  Bailey,  95  to  justify  a  conclusion  that  in  making 
N.  Y.  206;  Cunningham  v.  Davenport,  (he  deposit  the  daughter  had  no  in- 
147  N.  Y.  43,  41  N.  E.  412,  32  L.  R.  tent  to  give  the  money  to  her  mother, 
A.  373,  49  Am.  St.  Rep.  641,  reversing  74  in  view  of  evidence  of  repeated  decla- 
Hun  53,  36  N.  Y.  S.  322,  56  N.  Y.  St.  rations  by  the  mother  that  she  had  no 
Rep.  171.  property.     In  re  Barefield   (N.   Y.),  69 

68.  When   a  trust  is   not   created. —  N.  E.  732. 

A  bank  depositor  changed  a  deposit  69.  Fact  not  negativing  existence  of 
standing  in  his  own  name  to  one  in  trust.— Weaver  v.  Emigrant,  etc.,  Sav. 
his  name  in  trust  for  his  brother,  but  Bank  (N.  Y.),  17  Abb.  N.  C.  82. 
did  not  inform  his  brother  of  the  ac-  ''^.-  Trust  can  not  be  defeated  by  de- 
count,  stated  that  he  did  not  intend  to  positor  withdrawing  money.— Martm 
give  the  money  to  his  brother,  and  re-  ^'-  Funk,  75  N.  Y.  134,  31  Am.  Rep. 
tained  possession  of  the  bank  books  *46;  Scott  v.  Harbeck,  49  Hun  292,  1 
vntil  after  his  brother's  death.  Held,  J^-  Y.  S.  788;  Robertson  v.  McCarthy, 
that  no  trust  arose  in  favor  of  the  5*  App.  Div,  103,  66  N,  Y.  S.  327. 
brother.  Cunningham  v.  Davenport,  71.  Deposits  in  names  of  different 
147  N.  Y.  43  41  N.  E.  413,  32  E.  R.  A.  persons.— In  re  Smith  (N.  Y.),  17  Abb. 
373  49  Am  St  Rep  641  N.  C.  78;  Gaffney  v.  Public  Administra- 
'  X  daughter  deposited  certain  mon-  ^°^  (N.  Y,),  4  Dem.  Sur._223. 
eys  in  a  savings  bank  in  her  name,  as  72.  Authority  to  appoint  person  to 
trustee  for  her  mother,  while  the  lat-  '"hom  deposit  shall  be  paid.— Knorr  s 
ter    was    living.      The    uncontradicted  Appeal,  89  Pa.  93. 

evidence  showed  that  the  moneys   de-  73.   Fidelity  Ins.  Co.  v.  Wright  (Pa.), 

posited    were    those    of    the    daughter;  16  Wkly.   Notes   Cas.   177. 
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the  bank  will  be  liable  to  his  administrator  if  it  pays  the  deposit  to  the  holder 
of  such  power  J* 

Certain  by-laws  and  rules  of  savings  banks  intended  to  protect 
the  bank  from  liability  for  payments  of  deposits,  in  whole  or  in  part,  to 
persons  not  entitled  thereto,  have  been  construed  by  the  courts  in  relation  to 
their  effect  on  the  bank's  liability,  where  the  payment  is  made  after  the  death 
of  the  depositor  J  8 

Gifts  of  Deposits  and  Rights  of  Donees  after  Depositor's  Death. — 
The  delivery  by  a  depositor  of  his  bank  book  together  with  an  order  for 
the  payment  of  his  deposit,  constitutes  a  valid  gift  inter  vivos ;  and  this  gift 


74.  By-law  requiring  deposit  of  de- 
ceased depositor  be  paid  to  his  rep- 
resentative.— Hoffman  v.  Union  Dime 
Sav.  Inst.,  41  Misc.  Rep.  517,  85  N.  Y. 
S  16,  reversed  on  other  grounds  in  95 
App.  Div.  329,  88  N.  Y.  S.  686. 

75.  Construction  of  by-laws  and 
rules  intended  to  protect  bank  from 
liabiUty  for  unauthorized  payments. — 
Where  a  savings  bank,  after  the  death 
of  a  depositor,  pays  the  deposit  to  a 
third  person  having  a  power  of  at- 
torney, it  is  not  protected  in  such  pay- 
ment ijy  a  by-law  providing  that  the 
bank  should  be  discharged  on  payment 
of  the  deposit  to  any  one  producing 
the  deposit  book,  as  such  by-law  is 
for  the  protection  of  the  living  alone. 
Hoffman  v.  Union  Dime  Sav.  Inst.,  41 
Misc.  Rep.  517,  85  N.  Y.  S.  16,  judg- 
ment reversed  on  other  grounds  in  95 
App.    Div.   329,   88    N.   Y.    S.    686. 

Where  a  depositor  in  a  savings  bank 
.;ent  the  bank  a  writing  requesting 
that  another  person  be  allowed  to  sign 
the  signature  book,  and  that  the  bank 
change  the  account  so  that  the  depos- 
itor or  the  other  might  draw  the 
money,  and  the  request  was  complied 
with,  unless  there  had  been  a  gift  of 
the  money  to  the  other,  payment  of 
tihe  deposit  to  him  on  presentation  of 
the  book  by  the  bank,  with  knowledge 
of  the  depositor's  death,  was  no  pro- 
tection to  the  bank  as  against  his  es- 
tate, notwithstanding  its  rule  that  pay- 
ments made  to  persons  producing  a 
passbook  should  be  deemed  a  valid 
payment.  O'Brien  v.  Elmira  Sav. 
Bank,  99  App.  Div.  76,  91  N.  Y.  S. 
£.64. 

A  deposited  money  in  a  savings 
bank,  the  passbook  stating  that  the 
account  was  with  her  "in  trust  for 
B."  A  drew  a  year's  interest,  and 
died,  and  the  bank  paid  the  amount 
to  her  administrator  upon  his  pro- 
ducing his  letters  and  the  passbook; 
the  production  of  the  book,  by  rule  of 


the  bank,  entitling  the  bearer  to  pay- 
ment. The  bank  received  no  nojice 
frofn  B  of  his  rights  in  the  deposit. 
Held,  that  B's  administrator  could 
not  maintain  an  action  against  the 
bank.  Boone  v.  Citizens'  Sav.  Bank, 
84  N.  Y.  83,  9  Abb.  N.  C.  146,  38  Am. 
Rep.  498,  reversing  21   Hun  235. 

A  deposited  money  in  a  savings 
bank,  whose  by-laws,  contained  in  his 
deposit  book,  provided  that  the  bank 
will  not  be  responsible  for  loss  sus- 
tained when  a  depositor  has  not  given 
notice  of  his  book  being  stolen  or  lost, 
il  such  book  be  paid  in  whole  or  in 
part  on  presentment;  that  the  bank 
does  not  undertake  to  be  answerable 
for  the  consequences  of  mistakes  as 
to  identity,  if  it  pays  to  a  wrong  party 
upon  the  bank  book  being  presented; 
and  that  every  depositor  shall  sign  the 
by-laws,  and  agree  to  conform  to 
them,  and,  in  case  of  the  loss  or  theft 
of  the  bank  book,  shall  give  immediate 
notice  the"reof  to  the  bank.  After  the 
death  of  A,  of  which  the  bank  had 
no  actual  notice,  it  paid  the  amount 
deposited,  without  negligence,  and 
without  notice  that  the  book  had  been 
stolen,  to  B,  who,  fraudulently  per- 
sonating A,  presented  the  book.  After 
A's  death,  and  before  payment  by  the 
bank,  his  executor  published  the  usual 
probate  citation,  addressed  to  the  heirs 
at  law,  next  of  kin,  and  all  persons  in- 
terested in  his  estate,  to  appear  and 
show  cause,  if  any,  against  the  pro- 
bate of  his  will.  Held,  that  the  exec- 
utor of  A  could  not  maintain  an  ac- 
tion against  the  bank  for  the  amount 
so  paid.  Donlan  v.  Provident  Inst., 
:27   Mass.   183,  34  Am.  Rep.  358. 

As  to  the  construction  of  by-laws 
and  rules  intended  to  protect  the  bank 
from  liability  for  unauthorized  pay- 
ments, in  relation  to  their  effect  on 
the  banks  liability  for  payments  made 
during  the  life  of  the  depositor,  see 
?nte,  "Payment  to  One  Wrongfully 
in  Possession  of  Passbook,"  §  301  (4"). 
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Deing  notified  to  the  bank  is  a  complete  assignment  of  his  right  to  the  fund 
deposited.  Therefore,  upon  the  subsequent  death  of  the  depositor,  the  as- 
signee and  not  the  administrator  of  the  depositor  is  the  person  to  whom  the 
deposit  should  be  paid.''®  And  even  though  the  donee  does  not  present  the 
bank  book  and  order  to  the  bank  until  after  the  depositor's  death,  his  title 
is  good  as  against  the  next  of  kin  of  the  depositor."  Possession  of  a 
depositor's  passbook  under  a  parol  gift,  made  a  day  previous  to  the  de- 
positor's death,  entitles  the  donee  to  draw  the  deposit  as  the  "legal  repre- 
sentative" of  the  donor,  under  a  by-law  of  the  bank  which  provides  that  on 
the  death  of  a  depositor,  payment  shall  be  made  to  his  "legal  representa- 
tive.'"^^ Where  one  has  an  active  savings  bank  account  which,  because  of 
her  incapacity  resulting  from  age,  she  changes  to  the  name  of  herself  and 
son,  the  son  thereby  acquires  the  right  to  draw  money  from  the  account  with 
the  right  of  survivorship,  but  he  acquires  no  title  by  gift  which  he  can  en- 
force after  the  death  of  the  depositor.''^  Where  there  is  a  gift  causa  mortis 
of  money  on  deposit  in  a  bank  and  a  delivery  to  the  donee  of  the  bank 
book,  and  the  bank  pays  the  money  to  the  donor's  administrator  after  re- 
ceiving notice  of  the  donee's  claim,  the  donee  is  not  compelled  to  look  to  the 
administrator,  but  may  recover  from  the  bank.^°  But  where  the  rules  of  a 
bank  provide  that  on  the  death  of  a  depositor  the  fund  shall  be  paid  only  to 
his  personal  representative,  payment  to  one  presenting  the  book  and  claim- 
ing the  deposit  by  gift  causa  mortis  is  unwarranted  f'^  and  this  is  so  notwith- 
standing another  rule  of  the  bank  providing  that  possession  of  the  passbook 
is  authority  to  the  bank  to  pay,  as  such  rule  ceases  to  be  effective  upon  the 
death  of  the  depositor.*^ 

Payment  to  Administrator  Appointed  in  Another  State. — Where  a 
savings  bank  pays  a  deposit  standing  in  the  name  of  a  decedent,  in  good  faith, 
to  his  administrator  appointed  in  the  state  of  his  domicile,  such  payment  is 
good  as  against  an  administrator  appointed  in  the  state  where  the  bank  is 
located,  if  the  latter  administrator  has  been  guilty  of  laches,  and  the  bank 
has  had  no  notice  of  his  appointment,  though  the  appointment  has  been  re- 

76.  Effect  of  delivery  of  bank  book  affirmed  in  72  N.  J.  Eq.  948,  73  Atl. 
and   order   for    payment    of   deposit. —       1118. 

Foss   V.    Lowell,    etc.,    Sav.  Bank,    111           gO.     Gifts    causa    mortis.— Walsh    v. 

Mass.  285.  Bowery  Sav.  Bank,  7  N.  Y.  S.  669,  15 

77.  Kimball  v.  Leland,  110  Mass.  Daly,  403,  28  N.  Y.  St.  Rep.  402,  af- 
325.  firming  judgment  7  N.  Y.  S.  97. 

78.  Possession  of  passbooks  under  gi.  parmer  v.  Manhattan  Sav.  Inst., 
a  parol  gift.— So  held  where  the  by-  qo  Hun  463,  15  N.  Y.  S.  235;  Mahon  v. 
laws  of  the  bank  also  provided  that  pouth  Brooklyn  Sav.  Inst,  175  N.  Y. 
payments  to  persons  producmg  bank  gg,  67  N.  E.  118,  96  Am.  St.  Rep.  603, 
books  should  be  valid,  and  that  pos-  affirming  67  App.  Div.  619,  73  N.  Y.  S 
session  of  a  book  should  warrant  pay-  1145. 

ment.      Cosgriff   v.    Hudson    City    Sav.  ga!     Farmer  v.  Manhattan  Sav.  Inst., 

Inst,  24  Misc.  Rep.  4,  53  N.  Y.  S.  189,  qq  Hun  463,  15  N.  Y,  S.  235;  Mahon  v. 

27  Civ.  Proc.  R.  263.  South   Brooklyn   Sav.   Inst.,   175   N.   Y. 

79.  Account  changed  to  name  of  de-  69,  67  N.  E.  118,  96  Am.  St.  Rep.  603, 
positor  and  her  son. — Decree,  Schip-  affirming  67  App.  Div.  619,  73  N.  Y.  S. 
pers  V.  Kempkes   (N.  J.),  67  Atl.  1043,  1145. 
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corded  in  the  surrogate's  office,  where  there  are  no  creditors  in  the  state.^^ 
Waiver  of  Claim  against  Bank. — One  having  a  valid  claim  against  a 
bank  to  money  deposited  by  another  in  his  own  name,  may,  after  the  death 
of  the  depositor,  lose  such  claim  by  waiver.^* 

§  301  (6)  Contributory  Negligence  of  Depositor. — As  to  the  effect 
of  a  by-law  or  rule  of  the  bank  requiring  a  depositor  to  give  notice  of  his 
passbook  being  lost  or  stolen,  see  ante,  "Payment  to  One  Wrongfully  in 
Possession  of  Passbook,"  §  301  (4).  Where  a  bank  in  good  faith  pays 
money  deposited  with  it  to  one  who  is  not  authorized  to  receive  it,  the  de- 
positor can  not  recover  from  the  bank  the  arnount  so  paid,  if  his  contribu- 
tory negligence  has  been  the  proximate  cause  of  his  loss.®^  But  where  the 
by-laws  of  a  bank  printed  in  the  passbook  of  a  depositor  provide  that  money 
deposited  will  be  paid  only  to  the  depositor,  or  to  his  order,  or  to  his  legal 
representative,  upon  presentation  of  the  passbook,  and  the  bank  negligently 


83.  Payment  to  administrator  ap- 
pointed in  another  state. — Maas  v.  Ger- 
man Sav.  Bank,  176  N.  Y.  377,  68  N.  E. 
658,  98  Am.   St.  Rep.  6S9. 

84.  Claim  held  to  have  been  waived. 
— A.  first  learned,  after  his  wife's  dcatb, 
that  she  had  deposited  his  money  in  a 
savings  bank  in  her  own  name.  He 
learned  the  fact  from  the  cashier  of 
the  bank,  who  informed  him  of  it  upon 
his  ordering-  the  cashier  not  to  pay  out 
any  of  his  money,  as  he  could  not  find 
the  bank  book.  The  cashier  advised 
him  to  procure  the  appointment  of 
some  one  as  administrator,  which  A. 
did,  and  the  person  so  appointed  de- 
manded and  received,  as  administrator, 
the  amount.  Held,  that  A.  had  no 
claim  against  the  bank;  that,  if  his  no- 
tification to  the  cashier  would  have 
given  him  any  claim,  it  must  be  deemed 
to  have  been  waived.  McDermott  v. 
Miners'  Sav.  Bank,  100  Pa.  285. 

85.  Contributory  negligence  pre- 
cluding recovery  from  bank. — Plaintiff, 
deposited  money  in  a  bank  in  the  name 
of  a  third  party,  giving  his  name  as 
that  of  the  third  party,  leaving  with 
them  a  deposit  slip  in  which  he  re- 
corded his  name  as  that  of  the  third 
party,  and  giving  his  place  of  residence 
and  other  information.  Such  third 
party,  having  learned  of  the  deposit, 
drew  out  a  part  of  the  money.  Held, 
that  plaintiff  could  not  recover  against 
the  bank;  he  being  guilty  of  negligence 
in  making  his  deposit,  and  the  bank 
having  acted  in  good  faith  and  with- 
out knowledge  that  the  money  be- 
longed to  plaintiff.  Arkofsky  v.  State 
Sav.  Bank,  91  Minn.  440,  98  N.  W.  336, 
103  Am.  St.  Rep.  519. 

In  an  action  by  a  depositor  against 


a  savings  bank  to  recover  the  deposit 
after  the  bank  has  paid  it  out  to  the 
wrong  person,  who  had  presented  the 
passbook,  and  correctly  answered  the 
test  questions  written  in  the  signature 
book  at  the  time  the  deposit  was  made, 
where  the  evidence,  though  it  might 
be  sufficient  to  require  the  submission 
to  the  jury  of  the  question  of  defend- 
ant's negligence,  shows  that  the  in- 
formation which  enabled  the  person 
to  correctly  answer  the  test  questions 
was  given  by  plaintiff  in  response  to 
a  letter  of  inquiry  from  a  stranger,  it 
is  proper  for  the  court  to  direct  a  ver- 
dict for  defendant,  since  plaintiff's  con- 
tributory negligence  was  the  proximate 
cause  of  the  loss.  Wall  v.  Emigrant, 
etc.,  Sav.  Bank,  64  Hun  249,  19  N.  Y.  S. 
194.  46  N.  Y.   St.   Rep.  601. 

Where  a  depositor  in  a  savings  bank 
was  negligent  in  the  care  of  the  pass- 
book by  consenting  that  the  same  might 
be  delivered  to  a  third  person,  who,  on 
presenting  the  passbook  and  checks 
in  the  depositor's  name,  obtained  the 
deposit,  the  loss  of  the  deposit  resulted 
primarily  from  the  depositor's  negli- 
gence, and  the  bank  was  not  liable  un- 
less its  officers  were  negligent.  Camp- 
bell V.  Schenectady  Sav.  Bank,  114 
App,  Div.  337,  99  N.  Y.  S.  927. 

Facts  held  not  to  constitute  negli- 
gence.— ^Where  plaintiff  was  shot  by  the 
man  who  stole  the  passbook,  and  re- 
mained helpless  until  the-next  day,  when 
he  endeavored  to  look  after  his  valua- 
bles, but  the  bank  had  paid  the  money 
the  same  day,  before  plaintiff  discovered 
the  theft  of  the  book,  his  failure  to  no- 
tify the  bank  of  such  theft  was  not 
negligence.  Wegner  v.  Second  Ward 
Sav.  Bank,  76  Wis.  242,  44  N.  W.  1096. 
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pays  a  deposit  on  forged  orders  to  one  who  has  fraudulently  obtained  the 
passbook  from  the  owner,  it  will  not  be  relieved  from  liability  by  showing 
that  the  owner  was  negligent.^^  And  where  the  by-laws  of  a  bank  provide 
that,  in  order  to  draw  out  money,  the  passbook  must  be  presented  at  the 
bank,  and  that  absent  depositors  can  withdraw  their  deposits  on  their  order 
or  check  properly  witnessed,  the  bank  is  liable  to  a  depositor  for  money  paid 
on  forged  checks,  to  one  who  has  possession  of  the  passbook  of  the  depositor, 
which  are  not  witnessed  as  required  by  the  by-laws,  regardless  of  whether 
the  depositor  was  guilty  of  contributory  negligence,  in  parting  with  the  cus- 
tody of  the  book,  as  it  is  a  case  of  mispayment  in  violation  of  the  published 
regulations  of  the  bank.^'' 

§  301^.  Assignment  of  Deposits. — As  to  the  rights  of  the  assignee 
of  a  deposit  after  the  death  of  the  depositor,  see  ante,  "Payment  on  Death 
of  Depositor,"  §  301  (5).  The  passbook  of  a  savings  bank  is  not  a  nego- 
tiable instrument,^*  and  its  possession,  in  itself,  constitutes  no  evidence  of  a 
right  to  draw  money  thereon. ^^  a.  passbook  is  not  rendered  a  negotiable 
instrument  by  an  order,  signed  by  the  depositor,  directing  payment  to  a  third 
person ;®''  nor  by  a  by-law  of  the  bank,  assented  to  by  its  depositors,  provid- 
ing that  the  passbook  of  each  depositor  containing  his  account  shall  be 
.transferable  to  order.^i  But  a  depositor  may  assign  or  transfer  his  interest 
in  his  deposit  for  a  valuable  consideration,  without  the  delivery  of  the  pass- 
book.^^     Transfer  of  the  passbook  and  the  giving  of  an  order  for  the  bank 

86.  When  depositor's  negligence  22  Atl.  568,  13  h-  R.  A.  737,  25  Am.  St. 
will  not  relieve  bank  from  liability. —      Rep.  323. 

Chase     v.    Waterbury     Sav.    Bank,     77  91.  Witte  v.  Vincenot,  43  Cal.  325. 

Conn.  295,  59  Atl.  37,  69  L.  R.  A.  329.  _  92.    Interest   in    deposit   may   be    as- 

See,  also,  Ladd  v.  Androscoggin  County  signed    without    delivery    of   passbook. 

Sav.  Bank,  96  Me.  520,  52  Atl.  1016.  —Order  114  App.  Div.  626,  99  N'.  Y.  S. 

87.  People's  Sav.  Bank  v.  Cupps,  91  S89,  affirmed.  Augsbury  v.  Shurtliff, 
Pa    315  190  N.  Y.  507,  83  N.  E.  1122. 

88.  Passbook  not  a  negotiable  in-  ^^^^^  "°*  precluding  depositor  from 
strument.-Witte  v.  Vincenot,  43  Cal.  Passmg  demand  by  gift  mter  vivos.- 
325;  McCaskill  v.  Connecticut  Sav.  M^s  of  a  savmgs  bank  that  drafts 
vt-.J.u    ,'n  r^„„    Qnn    90    Atl    <;fiQ    15   T  sent  by  mail  or  otherwise  will  not  be 

R  a'  737  25  Am  V  rI  323  Smitfi  ^"''''^'^  '°  P^y'"^"^  ""'"^  the  deposit 
R.  A.  737,  25  Am    St    Rep    323     Smith       i^^^^    j^    produced,    and    the    depositor 

V  r'^fX^^r-    p^      '««    M-,7       A,*       sends,     by     letter     accompanying     the 

V  E.  123,  54  Am.  Rep.  653;  Mills  ^   Al-       j^^f   '  ^^/^^^^  ^^^^^^^  ^^  ^^^  questions 

^f^^r^lfKH^-.^^     '  ■       ^P-  asked  when  the  first  deposit  was  made 

251,  59  M.   Y.  b.  149.  ;„  ^^^  bank;"  that  "on  the  decease  of 

89.  Smith  V.  Brooklyn  Sav.  Bank,  the  depositor  the  amount  standing  to 
101  N.  Y.  58,  i  N.  E.  123,  54  Am.  Rep.  the  credit  of  the  deceased  shall  be  paid 
653.  to  his  or  her  legal  representative;"  and 

90.  A  stranger,  H.,  presented  for  de-  that  "drafts  may  be  made  personally, 
posit  at  defendant  savings  bank  a  check  or  by  the  order  in  writing  of  the  de- 
on  another  bank,  and  received  two  positor,  if  the  bank  have  Ihe  signature 
passbooks,  a  portion  of  the  amount  of  the  party  on  their  signature  book, 
being  entered  in  each.  The  check  or  by  letters  of  attorney  duly  authenti- 
proved  to  be  fraudulent.  Held,  that  cated" — do  not  prevent  the  depositor, 
the  passbook,  issued  by  the  savings  as  a  creditor  of  the  bank,  from  passing 
bank,  was  not  rendered  a  negotiable  the  demand  by  gift  inter  vivos.  Gam- 
instrument  by  an  order,  signed  by  the  mond  v.  Bowery  Sav.  Bank,  8  N.  Y.  S. 
pretended  depositor,  directing  Day-  856,  15  Daly,  483,  26  N.  Y.  St.  Rep.  136, 
ment  to  a  third  person.  McCaskill  v.  affirming  judgment  7  N.  Y.  S.  321,  26 
Connecticut   Sav.    Bank,   GO   Conn.   300,  N.  Y.  St.  Rep.  930. 
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to  pay  the  amount  of  the  deposit  on  production  of  the  book  import  a  con- 
sideration.^^  The  deHvery  of  a  savings  bank  book,  although  unaccompanied 
by  a  written  assignment,  and  with  the  intention  only  that  it  shall  be  held  as 
collateral  security  for  the  payment  of  a  debt,  transfers  an  equitable  title  to 
the  deposit  represented  by  the  book,  which  will  prevail  against  a  subsequent 
attachment  of  it  by  trustee  process.®*  An  order  on  a  savings  bank,  made  by 
a  depositor  in  favor  of  a  third  person,  for  a  good  consideration,  for  the 
amount  due  him  in  his  bank  book,  although  accepted  by  the  bank  "except 
the  amount  trusteed,"  is  a  valid  assignment,  taking  effect  when  delivered, 
of  all  the  depositor's  fUnds  then  held  by  the  bank,  and  will  prevail  against 
the  trustee  process.®^  An  assignment  of  a  savings  bank  account,  which 
has  been  completed  between  the  parties  by  the  execution  and  delivery  of  a 
writing  as  required  by  statute,  is  valid,  though  not  delivered  to  the  bank 
as  the  statute  requires  until  after  the  assignor's  death. ^^  After  an  assign- 
ment of  a  deposit,  if  the  bank,  with  knowledge  thereof,  pays  it  to  one  other 
than  the  assignee,  it  will  be  liable  to  the  assignee  for  the  fund  so  paid.®'' 
No  depositor  can  convey  to  another  any  greater  right  in  the  funds  of  the 
bank  than  he  has  himself,  and  any  defense  on  the  part  of  the  bank  which 
is  good  against  the  original  depositor  is  equally  good  against  his  assignee, 
unless  there  are  facts  to  create  an  estoppel.®^  Where  a  passbook  is  obtained 
from  a  bank  by  depositing  a  forged  check  and  assigned  as  security  for  a 
loan,  the  assignee,  if  he  has  been  guilty  of  negligence,  and  is  not  a  bona  fide 
holder  of  the  passbook,  can  not  recover  from  the  bank  the  amount  standing 
to  the  credit  of  his  assignor  in  such  book.®® 

93.  From  what  consideration  will  be  own  name  as  "trustee  for  D."  Plain- 
imported. — ^McGuire  v.  Murphy,  107  tiff  then  notified  the  bank  that  he 
App.  Div.  104,  94  N.  Y.  S.  1005.  claimed  the  fund  under  his  earlier  as- 

94.  Delivery  of  bank  book  with  in-  signment,  but  the  bank  paid  it  to  B. 
tention  that  it  be  held  as  collateral  se-  Held,  that  the  bank  was  liable  to 
curity. — Taft  v.  Bowker,  133  Mass.  277.  plaintiff    for   the   fund    so   paid    to   B. 

95.  Order  in  favor  of  a  third  person.  with  knowledge  of  the  former's  claim 
— Kingman  v.   Perkins,   105   Mass.   111.  thereto.     McCarthy  v.  Provident  Inst.. 

96.  Written  assignment  not  delivered  159  Mass.  527,  34  N.  E.  1073. 

to  bank  until  after  assignor's  death. —  98.  Depositor  can  not  convey  greater 

Stacks  V.  Buten,  141  Wis.  235,  124  N.  right  than  he  has  himself. — McCaskill 

W.  403,  construing  Sanborns  St.  Supp.  v.    Connecticut    Sav.    Bank,    60    Conn. 

1906,   §    2319c,    as   amended    by    Laws  300,  22  Atl.  568,  13  L.  R.  A.  737,  25  Am. 

1901,  p.  563,  c.  390.  St.  Rep.  323. 

97.  Liability  of  bank  for  paying  to  A  woman's  money  was  deposited  in 
one  other  than  assignee. — D.  assigned  the  name  of  herself  by  her  husband  as 
her  deposit  in  a  savings  bank  to  plain-  agent.  It  was  paid  out  from  time  to 
tifif,  in  trust  for  certain  purposes,  at  the  time  on  presentation  of  the  pass  book, 
same  time  giving  him  her  deposit  book.  sometimes  to  ber,  sometimes  to  him. 
The  bank  objected  to  the  form  of  this  She  knew  of  his  drafts,  and  some  of 
assignment,  and  it  was  agreed  between  the  money  drawn  by  him  was  used  for 
it  and  plaintifif  that  it  should  pay  no  her.  Held,  that  the  bank  was  not  lia- 
attention  thereto  till  it  heard  from  him  ble  to  her  assignee,  even  independ- 
further.  Subsequently  D.  obtained  the  ently  of  its  by-law,  providing  that  it 
book  from  plaintiff,  under  the  pretext  should  be  discharged  by  payments 
that  she  wished  to  examine  it,  and  then  made  on  presentation  of  the  book, 
delivered  it,  together  with  an  assign-  Wilcox  v.  Onondaga  County  Sav. 
ment  of  the  fund,  to  B.,  who  collected  Bank  (N.  Y.),  40  Hun  297. 

the   fund  from  the  bank,  and  immedi-  99.    Negligence    precluding    assignee 

ately    redeposited    it    by    itself    in    her      from   recovering  on  passbook  fraudu- 
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§  302.  Investments,  Loans,  and  Discounts— §  302  (1)  In  Gen- 
eral.— Power  to  Deal  in  Commercial  Paper. — One  of  the  basic  func- 
tions of  banking  is  the  dealing  in  notes,  bills  or  exchange,  and  credits.^ 
Ordinarily  incidental  powers  essential  to  the  execution  of  those  expressly 
conferred  by  statute  will  be  implied,  and  hence,  in  the  absence  of  limitation, 
the  authority  to  "discount,  purchase,  sell,  and  make  loans  upon  commercial 
paper,  notes,"  etc.,  carries  with  it  the  power  to  employ  the  means  and  assume 
the  obligations  customary  in  such  transactions,  and  savings  banks  in  deal- 
ing with  such  paper  may  incur  such  liability  in  transferring  it  as  is  cus- 
tomary under  the  law  merchant. ^ 

§  302  (2)  Investments. — Under  the  power  conferred  by  statute,  on 
savings  and  loan  corporations,  to  "invest"  the  funds  of  their  members, 
stockholders,  and  depositors,  they  may  use  their  funds  to  buy  interest-bear- 
ing notes  and  mortgages.^  Under  authority  to  purchase  notes,  a  savings 
bank  can  make  a  contract  for  the  purchase  of  notes,  notwithstanding  a 
statutory  provision  prohibiting  such  banks  from  contracting  any  debt  except 
for  deposits  and  necessary  expenses  of  management.*  A  statute  prohibit- 
ing savings  banks  from  loaning  money  on  notes,  drafts,  or  other  personal 
security,  does  not  necessarily  render  void  the  purchase  of  notes  by  a  savings 
bank.s     In  some  states  savings  banks  are  authorized  by  statute  to  purchase 


lently  obtained. — McCaskill  v.  Con- 
necticut Sav.  Bank,  60  Conn.  300,  33 
Atl.  Ses,  13  L.  R.  A.  737,  35  Am.  St. 
Rep.  333. 

A  stranger,  H.,  presented  for  deposit 
at  defendant  savings  bank  a  check  on 
another  bank,  and  received  two  pass- 
books, a  portion  of  the  amount  being 
entered  in  each.  The  check  was  a  for- 
gery, and  the  bank  published  notice 
thereof.  Afterwards  H.  presented  one 
of  the  books  to  plaintiff,  requesting  a 
loan  thereon.  Plaintiff  declined,  but 
afterwards  gave  to  a  bank  there  his 
draft,  accepted  by  H.,  and  indorsed  by 
himself.  The  bank  discounted  the 
draft  for  H.,  and  took  the  book,  with 
his  order  for  collection.  On  learning 
that  the  book  was  obtained  by  fraud, 
the  bank  returned  it  to  plaintiff,  who 
paid  the  draft.  Held,  that  plaintiff  was 
guilty  of  negligence,  and  was  not  a 
bona  fide  holder  of  the  book.  McCas- 
kill V.  Connecticut  Sav.  Bank,  60  Conn. 
300,  33  Atl.  568,  13  L.  R.  A.  737,  25  Am. 
St.  Rep.  333. 

1.  Power  to  deal  in  commercial 
paper. — Carroll  v.  Corning  State  Sav. 
Bank,  139  Iowa  338,  115  N.  W.  937. 

2.  Carroll  v.  Corning  State  Sav.  Bank, 
139  Iowa  338,  115  N.  W.  937. 

An  Iowa  statute.  Code,  1897,  §  1850, 
subd.  5,  authorizes  savings  banks  to 
"discount,    purchase,     sell,     and    make 


loans  upon  commercial  paper,"  etc. 
Section  1851  empowers,  them  to  pur- 
chase places  of  business  and  convey 
any  realty  that  may  be  acquired.  Sec- 
tion 1855  provides  that  no  savings  bank 
shall  contract  any  debt  or  liability  for 
any  purpose  whatever,  except  for  de- 
posits and  the  necessary  expenses  of 
managing  its  business,  etc.  Held,  that 
§  1855,  construed  with  the  other  sec- 
tions on  the  same  subject,  was  in- 
tended to  prohibit  the  creation  of  any 
indebtedness  or  liability  except  as  au- 
thorized in  the  other  sections  and  for 
purposes  therein  named,  and  does  not 
curtail  the  power  under  §  1851  to  deal 
in  commercial  paper,  by  forbidding  the 
assumption  of  obligations  incident 
thereto,  and  hence  the  banks  may  guar- 
antee and  indorse  'iuch  paper  in  trans- 
ferring it.  Carroll  v.  Corning  State 
Sav.  Bank,  139  Iowa  338,  115  N.  W. 
937. 

3.  Power  to  "invest"  funds. — Savings 
Bank  v.  Barrett,  126  Cal.  413,  58  Pac. 
914,  construing  Civ.  Code,  §  571. 

4.  Statute  not  negativing  authority 
to  purchase  notes. — Ubbinga  v.  Farm- 
ers' Sav.  Bank,  108  Iowa  231,  78  N.  W. 
840. 

5.  Statute  not  necessarily  rendering 
void  the  purchase  of  notes. — Citizens' 
Sav.  Bank  v.  Couse,  OS  Misc.  Rep.  153, 
]34  N.  Y.  S.  79,  construing  Banking 
Law  (Consol.  Laws,  c.  3),  §  150. 
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mortgages.  Some  of  these  statutes  have  been  interpreted  by  the  courts.® 
In  New  Jersey  the  court  of  chancery  is,  by  statute,  given  guardianship  over 
savings  banks,  and  such  a  bank  can  invest  in  mortgages  only  under  authority 
from  that  court.'^  A  subscription,  by  the  trustees  of  a  savings  institution, 
to  the  capital  stock  of  another  corporation,  at  a  time  when  they  have  no 
funds  to  pay  therefor,  is  ultra  vires. ^  By  statute,  in  New  York,  savings 
banks  are  authorized  to  keep  ten  per  cent  of  their  deposits  on  deposit  in  any 
incorporated  bank.^ 

§  302  (3)  Loans  and  Discounts — §  302  (3a)  Power  to  Loan  and 
Discount. — A  charter  conferring  on  a  savings  institution  the  power  to  in- 
vest deposits  made  with  it  in  public  stocks  or  "other  securities,"  authorizes 
the  lending  upon  bills,  bonds,  notes,  and  mortgages,  as  well  as  stocks,  and 
also  the  power  of  making  loans  by  way  of  discount. i"  Authority  to  "invest 
in  personal  security"  empowers  a  bank  to  loan  money  on  paper,  discount 
bills  of  exchange,  notes,  drafts,  etc.,  and  not  to  loan  on  chattel  mortgages. ^^ 
A  charter  authorizing  the  trustees  to  keep  one-third  of  the  deposits  to  meet 
payments,  "and  which  may  by  them  be  kept  on  deposit  on  interest  or  other- 
wise, in  such  available  form  as  the  trustees  may  direct,"  does  not  authorize 
the  trustees  to  loan  the  funds  on  notes  and  mortgages. ^^  Under  the  au- 
thority   given  to  a    bank    to    keep    its    available    funds    "on    deposit,    on 


6.  Interpretation  of  statutes  author- 
izing purchase  of  mortgages. — The  ex- 
ception by  the  California  Statute,  Civ. 
Code,  §  574,  subd.  5,  of  mortgages  on 
real  estate  from  personal  property 
which  it  prohibited  savings  and_  loan 
corporations  from  purchasing,  irhplies 
that  they  are  authorized  to  purchase 
such  mortgages;  and  the  authority  to 
do  so  necessarily  carries  with  it  the 
right  to  purchase  obligations  secured 
thereby.  Savings  Bank  v.  Barrett,  126 
Cal.  41H,  58  Pac.  914. 

Whether  the  purchase  of  a  mortgage 
is  required  by  the  purposes  of  the  cor- 
poration, within  the  California  Stat- 
ute, Civ.  Code,  §  354,  subd.  4,  author- 
izing all  corporations  to  purchase  such 
personal  estate  "as  the  purposes  of  the 
corporation  may  require,"  not  exceed- 
ing limitations  thereon,  is  to  be  de- 
termined by  its  board  of  directors,  by 
whom,  as  provided  by  §  305,  its  corpo- 
rate powers  are  exercised;  and  it  is 
not  open  to  investigation  at  the_  in- 
stance of  the  mortgagor.  Savings 
Bank  v.  Barrett,  126  Cal.  413,  58  Pac. 
914. 

7.  In  New  Jersey  investments  m 
mortgages  must  be  under  authority 
from  chancery  court. — In  addition  to 
the  requirements  of  Laws  1878,  p.  393, 
"for  the  better  security  of  depositors 
in  savings  banks,"  there  must  be,  when 
a  bank,  a  ward  of  the  court,  invests  in 


mortgages,  a  certificate  of  the  counsel 
of  the  bank  that  the  title  is  good,  and 
the  mortgage  legally  valid,  and  also 
a  certificate  in  writing  by  a  master 
designated  by  this  court  approving  the 
security  as  a  proper  and  unexceptional 
investment  of  trust  money.  In  re  Ne- 
wark Sav.  Inst,  32  N.  J.  Rq.  644. 

8.  Subscription  to  capital  stock  of 
another  corporation. — Franklin  Co.  v. 
Lewiston  Inst,  68  Me.  43,  28  .A.m. 
Rep.  9. 

9.  In  New  York  deposits  may  be  de- 
posited in  any  incorporated  bank. — 
Laws    J  875,    c.   371,    §§   27,   28. 

Therefore  a  contract  of  deposit  by 
a  savings  bank  with  a  national  bank, 
calling  for  interest,  does  not  aflfect  an 
unauthorized  loan,  and  such  a  contract 
is  not  a  violation  of  the  statute  pre- 
scribing the  securities  in  which  mvest- 
ments  by  savings  banks  may  be  made. 
Erie  County  Sav.  Bank  -j.  Coit,  104  N. 
y.  532,  11  N.  E.  54. 

10.  Power  to  invest  deposits  in  pub- 
lic stocks  or  "other  securities." — Dun- 
can V.  Maryland  Sav.  Inst.  (Md.),  10 
Gill  &  J.  299. 

11.  Authority  to  invest  in  personal 
security. — Colorado  Sav.  Bank  v. 
Evans,  12  Colo.  App.  334,  56  Pac.  981. 

12.  Charter  provision  not  authoriz- 
ing trustees  to  loan  funds  on  notes 
and  mortgages. — Paine  v.  Barnum  (N. 
Y.),  59   How.   Prac.  303. 
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interest  or  otherwise,  or  in  such  available  form  as  the  trustees  may 
direct,"  a  loan  on  the  promissory  note  of  the  borrower  is  author- 
ized.^^  Under  its  charter  power  to  invest  its  capital  in  "bonds,  notes, 
*  *  *  and  other  evidences  of  debt,"  and  "to  hold  any  real  estate 
necessary  to  carry  on  its  business,"  a  savings  bank  has  power  to  loan  money, 
and  to  secure  the  same  by  a  trust  deed.^*  A  savings  bank  does  not  lend  on 
a  "note"  in  violation  of  statutes,  prohibiting  loans  on  notes,  bills  of  ex- 
change, or  other  personal  securities,  if  it  lends  on  the  security  of  a  bond 
and  mortgage,  as  well  as  the  note.^^  A  savings  bank  empowered  to  discount 
notes  may  purchase  such  notes, ^'^  and  may  purchase  and  hold  city  warrants.^' 
A  savings  bank  does  not  "discount"  a  bond  in  violation  of  statute,  if  it  pays 
for  its  full  face  value,  not  reserving  interest.'^  A  savings  bank  duly  incor- 
porated, whose  charter  does  not  restrict  its  power  to  loan  money  upon  se- 
curity in  or  out  of  the  state,  may  take  and  hold  a  mortgage  upon  lands  in 
another  state,  and  may  enforce  such  mortgage  in  the  courts  of  such  state.^^ 
Persons  dealing  with  savings  banks  must  take  notice  of  their  limited  powers, 
and  no  recovery  can  be  had  against  a  bank  for  breach  of  contract  in  failing 
to  make  a  loan,  where  a  condition  precedent  to  making  the  loan,  pre- 
scribed by  statute,  has  not  been  complied  with.^" 


13.  Loan  on  promissory  note  of 
borrower  authorized. — Rome  Sav.  Bank 
V.  Kramer  (N.  Y.),  32  Hun  370. 

14.  Power  to  loan  money  and  secure 
same  by  a  trust  deed. — Tishimingo 
Sav.    Inst.    V.    Buchanan,    60    Miss.    496. 

15.  Statutes  prohibiting  loans  on 
notes  construed. — Auburn  Sav.  Bank 
V.  Brinkerhoff,  44  Hun  142,  8  N.  Y.  St. 
Rep.  275,  construing  Laws  1875,  c.  371, 
§   30,   and   Laws   1882,   c.   409,   §   260. 

Note  not  security  for,  but  evidence 
of,  debt. — The  act  incorporating  the 
Knickerbocker  Savings  Institution  pro- 
hibited it  from  loaning  its  funds  on 
mere  personal  securities.  It  made  a 
loan,  for  which  it  took  the  borrower's 
note,  and  a  pledge  of  stocks  in  the 
Knickerbocker  Bank.  The  savings  in- 
stitution failed.  The  plaintiff  was  ap- 
pointed receiver,  and  instituted  a  suit 
on  the  note.  Held,  that  the  note  was 
not  security  for,  but  iCvidence  of,  the 
debt,  and  that  the  loan  was  not  a  vio- 
lation of  the  act.  United  States  Trust 
Co.  V.  Brady  (X.  Y.),  20  Barb.  119. 

Notes  discounted  void,  but  mortgage 
enforcible  as  valid  security  for  loan. — 
The  New  York  Statute,  Laws  1868, 
c.  816,  chartering  the  People's  Safe- 
Deposit  &  Savings  Institution,  did  not 
empower  it  to  loan  money  on  personal 
security,  and  1  Rev.  St.,  p.  712,  §§  3, 
6,  prohibited  it  from  discounting  com- 
mercial oaper;  but  its  charter  (§  11) 
authorized  it  to  invest  in  bonds  and 
mortgages.     On  foreclosure  of  a  mort- 


gage given  to  secure  the  institution  for 
any  indebtedness  it  had  against  E. 
upon  "any  promissory  note,  bill  of  ex- 
change, overdraft,  or  otherwise,"  held, 
that  notes  given  by  E.  after  the  bond 
and  mortgage,  and  discounted  by  the 
institution  for  a  loan,  were  void,  but 
that  the  mortgage  was  enforceable  as 
a  valid  security  for  the  loan.  Pratt  v. 
Eaton,  79  N.  Y.  449,  reversing  18  Hun 
293. 

16.  Authority  to  discount  notes  au- 
thorizes their  purchase. — Pape  v.  Cap- 
itol Bank,  20  Kan.  440,  27  Am.  Rep. 
183. 

17.  Authority  to  discount  notes  au- 
thorizes purchase  of  city  warrants. — 
Aull  Sav.  Bank  v.  Lexington,  74  Mo. 
104. 

18.  Transaction  not  violative  of  stat- 
utory prohibition  against  discounting 
bonds. — Auburn  Sav.  Bank  v.  Brinker- 
hoff, 44  Hun  142,  8  N.  Y.  St.  Rep.  275. 
construing  1   Rev.   St.,   p.   600,  §   4. 

19.  Power  to  take  mortgage  upon 
lands  in  another  state. — Lebanon  Sav. 
Bank  v.  Hallenbeck,  29  Minn.  322,  13 
N.  W.  145. 

20.  Condition  precedent  to  making 
loan  not  complied  with. — A  contract  by 
a  savings  bank  to  lend  money  on  mort- 
gage security  can  not  be  made  the 
basis  of  an  action  for  a  breach  in  fail- 
ing to  make  the  loan,  when  there  is 
no  report  in  writing  by  at  least  two 
members  of  the  bank's  board  of  invest- 
ment, together  with  their  certificate  of 
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§  302  (3b)  Loans  and  Discounts  in  Contravention  of  Statutory 
Prohibitions. — A  statute  prohibiting  savings  banks  from  loaning  money 
on  personal  security  is  directory  to  the  trustees,  and  designed  for  the  protec- 
tion of  the  depositors,^^  and  if  a  bank  receives  corporate  stock  as  a  pledge 
for  a  loan,  its  title  thereto  is  merely  voidable,  not  void.^^  Such  a  statute 
will  not  prevent  a  bank  from  enforcing  payment  of  a  promissory  note;^* 
nor  will  it  affect  a  bank's  liability  for  damages,  where  the  bank  directs  a 
broker  to  sell,  at  a  price  named,  certain  stock  which  it  has  taken  to  secure  a 
loan,  and  after  the  broker's  sale  informs  him  that  it  has  already  sold  the 
stock,  and  refuses  to  deliver  it.  2*  A  saving^  bank  which  is  prohibited  by 
statute  from  discounting  commercial  paper  has  no  right  to  discount  such 
paper,  and  notes  discounted  by  it  are  illegal  and  void,  but  such  an  act  is 
simply  mahtm  prohibitum,  and  is  no  defense  to  an  action  against  parties  re- 
ceiving the  benefits  of  the  illegal  loan  for  money  had  and  received. ^^  Where 
a  statute  requires  that  real  estate  on  which  savings  banks  make  loans  shall 
be  unincumbered,  and  provides  that  no  loan  shall  be  made  except  on  the  re- 
port of  the  committee,  if  an  action  is  brought  against  the  maker  of  a  mort- 
gage bond,  on  which  a  bank  has  made  a  loan,  the  defendant  can  not  show 
by  way  of  defense  that  the  realty  was  incumbered  by  liens  prior  to  the  mort- 
gage, or  that  no  committee  had  reported  on  the  loan.^^  The  assignment  of  a 
mortgage  to  a  savings  bank  in  good  faith  to  protect  it  can  not  be  assailed 
because  the  bank  is,  by  statute,  prohibited  from  taking  the  assignment,  and 
under  its  charter  powers  from  binding  itself  by  the  accompanying  agree- 
ment.^^ A  violation  of  a  statute,  prohibiting  directors  and  officers  of  sav- 
ings and  loan  corporations  from  borrowing  therefrom,  and  declaring  thai 
their  offices  shall  immediately  become  vacant  therefor,  is  available  only  to 

the  value  of  the  premises  to  be  mort-  money    on   personal    security,    and   the 

gaged,   as   required  by  the   Massachus-  constitution     and      statutes     expressly 

etts   statute,   St.   1894,    c.   317,   §   21,   cl.  prohibit  such  corporations  from  doing 

1,  as  a  condition  precedent  to  the  mak-  a  banking  business,  if  the  corporation 

ing   of   a    loan    on    mortgage    security.  loans   money   by   discounting  notes   of 

Gilson    V.    Cambridge    Sav.    Bank,    130  the   borrower,   the    loan   itself,   as   well 

Mass.   444,   62   N.   E.   728.  as  the  notes,  is  void,  and  the  corpora- 

21.  Statutory  prohibition  against  tion  can  not  recover  for  money  had 
loaning  money  on  personal  security.  and  received.  In  re  Jaycox,  Fed.  Cas. 
— Farmington    Sav.    Bank    v.    Fall,    71  No.  7,237,  13  Blatchf.  209. 

Me    49  24.     Sistare  v.  Best  (N.  Y.),  16  Hun 

22.  Sistare  v.  Best,  8B  N.  Y.  537,  af-  «"'  construing  l^aws  1853,  c.  257  §  6. 
f,^^\„r.  Di  w„r,  QSA  25.  Statutory  prohibition  against  dis- 
firmmg  24  Hun  384.  counting    commercial    paper.-Pratt  v. 

23.  Farmmgton  Sav.  Bank  v.  Fall,  Short,  79  N.  Y.  437,  35  Am.  Rep.  533, 
71  Me.  49.  affirming  53   How.   Prac.   506,   constru- 

The    want   of    power    of   a     savings  ing  1  Rev.  St.  712,  §§  3,  6. 

bank   to    discount    a   note    can    not   be  26.     Statutory  limitation  of  power  to 

pleaded   by  way   of   defense   to   a   suit  make   loans   on  real   estate   security. — 

on  a  note  so  discounted.     United  Ger-  Auburn    Sav.    Bank   v.    Brinkerhoflf,   44 

man  Bank  v.   Katz,  57  Md.  128.  Hun  142,  8  N.  Y.  St.  Rep.  275. 

But  in  a   case   in  a  federal  court,   it  27.      Statutory     prohibition     against 

was  held  that  where  the  charter  of  a  taking     assignments    of     mortgages. — 

safe-deposit     and     savings     institution  Gerrity    v.    Wareham    Sav.    Bank,    202 

provides    in    what   it    shall    invest    its  Mass.    214,    88    N.    E.    1084,   construing 

funds,    but   gives   it   no   power   to   loan  Rev.  Laws  1903,  c.  113,  §  26,  cl.  1. 
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the  sovereign  power,  and  a  loan  made  to  a  director  is  not  invalid,  and  may 
be  recovered,  and  a  pledge  securing  the  same  held  until  the  loan  is  paid.^^ 

§  302  (3c)  Amount  That  May  Be  Loaned.— A  statute  v^fhich  pro- 
vides that  the  total  liabilities  to  any  savings  bank  association  of  any  person, 
firm  or  corporation  for  money  borrowed  shall  at  no  time  exceed  20  per 
centum  of  the  capital  stock  of  the  association  actually  paid  in,  does  not  apply 
to  a  bond  intended  to  indemnify  the  obligee  association  from  the  principal's 
failure  to  pay  present  and  future  indebtedness,  not  restricted  to  that  which 
has  been  or  should  be  incurred  for  borrowed  money. ^^  Such  a  statute  does 
not  make  a  loan  in  excess  of  the  per  centum  named  void.^** 

§  302  (3d)  Time  for  Which  Loans  May  Be  Made.— A  statute  pro- 
viding that  a  savings  bank  shall  not  make  a  contract  or  agreement  to  loan 
or  extend  the  time  of  payment  of  a  loan  on  personal  security  for  a  longer 
time  than  one  year  is  not  violated  by  an  agreement  extending  the  time  of 
payment  of  a  note  until  the  payee  shall  be  dissatisfied  with  the  security  or 
until  payment  is  demanded  or  offered. ^^ 

§  302  (Be)  Requirements  as  to  Value  of  Real  Estate  Security. — 

Under  statutes  or  charter  provisions  in  some  of  the  states  savings  banks  are 
not  permitted  to  accept  real  estate  as  security  for  a  loan  unless  it  is  worth 
double  the  amount  of  the  loan.^^ 

§  302  (3f)  Requirement  as  to  Additional  Security  When  Funds 
Are  Loaned  on  Stocks  or  Mortgages. — Where  the  charter  of  a  savings 
bank  provides  that  its  funds  shall  be  invested  in  or  loaned  on  pubhc  stocks 
or  private  mortgages,   and  that,   when  loaned  on — not  invested   in — such 

28.  Statutory  prohibition  against  di-  rectors  to  invest  one-half  of  the  de- 
rectors  and  officers  borrowing  from  posits  in  personal  security  and  in 
bank. — Order  112  Cal.  1,  44  Pac.  339,  United  States  and  other  bonds  and  on 
aiifirmed.  Brittan  v.  Oakland  Bank,  124  realty  worth  double  the  loan,  does  not 
Cal.  282,  57  Pac.  84,  71  Am.  St.  Rep.  58.  require    the    bonds    or    other    security, 

29.  Statutory  limitation  of  amount  except  the  realty,  to  be  worth  double 
that  may  be  loaned.— Benton  County  the  loan  Colorado  Sav.  Bank  v.  Ev- 
Sav.  Bank  v.  Boddicker,  105  Iowa  ans,  12  Colo.  App.  334,  56  Pac.  981. 
548,  75  N.  W.  632,  45  L.  R.  A.  321,  67  ,  \  clause  m  the  charter  of  a  sayings 
Am.  St.  Rep.  310,  construing  Acts  15th  bank,  providing  that  the  bank  shall  m- 
Gen.  Assam,  c.  60,  §  18.  -^est    no    money      on    bond    and    mort- 

„„      T,     ,         r^        i       c         -D     1  gage,    except   on .  real   estate   worth   at 

T,l°H-  u^"*iT-  T^°"    Z«  ^^Vm   w   «,9-  least    double    the    amount    of   the    sum 

Boddicker   lOo  Iowa  548,  75  NW,  632,  -^^^^^^^^      ^^ove      all      incumbrances," 

45  L    R.  A.   331,   67  Am.   St.   Rep.   310,  ^^^^^    -j^^^    ^^^^    ^^^j    ^^^^^^    ^l^^ll    ^^ 

construmg   Acts    15th    Gen.    Assem.    c.  ^^^^^   ^^  j^^^^   ^^^^1^   ^j^^   investment 

'  ^  and    double    the    incumbrances.     Wil- 

31.  Time  for  which  loans  may  be  ijams  v.  McKay,  46  N.  J.  Eq.  25,  18 
made — Statute  construed. — Lyndon  Sav.  ^tl.  824. 

Bank  v.   International  Co.,   78  Vt.   169,  There  is    nothing  in  the    charter  of 

63  Atl.  50,  112  Am.  St.   Rep.  900,  con-  the       Maryland      Savings      Institution 

struing  V.   S.   4099.  which    requires    two    securities    to    be 

32.  Requirements  as  to  value  of  taken  for  money  lent.  Duncan  v. 
real  estate  security. — The  Colorado  Maryland  Sav.  Inst,  (Md.),  10  Gill  & 
savings    bank    act,    authorizing   th'e    di-  J.  399. 
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stocks  or  mortgages,  "a  sufficient  bond  or  other  satisfactory  personal  se- 
curity in  addition  shall  be  required  of  the  borrower,"  the  promissory  note 
of  the  borrower  is  perfectly  lawful,  and,  though  secured  merely  by  a  pledge 
of  bank  stock,  is  valid.^^ 

§  302  (3g)  Usury. — A  savings  bank,  unless  authorized  to  do  so  by  its 
charter,  or  by  statute,  can  not  charge  a  higher  rate  of  interest  on  loans  than 
that  allowed  by  law.^*  Where  a  bank  discounts  a  note  at  a  usurious  rate  of 
interest,  the  transaction  is  not  entirely  void,  but  void  only  as  to  the  excess 
of  interest  over  the  legal  rate.^^ 

§  303.  Interest  and  Dividends  on  Deposits — Dividends  Distin- 
guished from  Interest. — Where  depositors  in  a  savings  bank  do  not  re- 
ceive a  fixed  rate  of  interest  independently  of  what  the  bank  itself  makes 
or  loses  in  lending  their  money,  but  receive  a  share  of  such  profits  as  the 
bank,  by  lending  their  money,  makes,  after  deducting  expenses,  etc.,  such 
share  of  profits  is  a  dividend,  and  not  interest.^^ 

Out  of  What  Funds  Dividends  May  Be  Paid. — Interest  on  loans  and 
investments  of  a  savings  bank,  accrued  but  not  paid,  though  secured  by 
mortgages,  and  drawing  interest,  can  not  enter  into  the  dividends  which 
savings  banks  are  authorized  to  make  out  of  their  "surplus  profits,"  since 
profits  must  consist  of  earnings  actually  received.^'^ 

Agreement  as  to  Time  and  Amount  of  Payments. — A  savings  bank, 
if  it  pays  interest  to  its  depositors,  can  agree,  at  what  time  it  will  pay  interest 
and  in  what  amounts.^* 

Agreement  by  Special  Depositor  Not  to  Draw  Out  Interest. — An 
agreement  between  a  savings  bank  and  a  special  depositor  that  he  will  not 

33.  Requirement  as  to  additional  se-  repugnant  to  the  constitutional  pro- 
curity  when  funds  are  loaned  on  stocks  hibition  against  special  or  local  laws. 
or  mortgages. — Mott  v.  United  States  Union  Sav.,  etc.,  Trust  Co.  v.  Dotten- 
Trust  Co.   (N.  Y.),  19  Barb.  568.  heim,  107  Ga.  606,  34  S.  E.  317. 

34.  Charter  not  authorizing  more  There  is  a  dictum,  however,  in  the 
than  legal  rate  of  interest.— The  Del-  case  of  Union  Sav.,  etc.,  Trust  Co.  v. 
lar  Savings  Bank  of  Atlanta  has  no  Dottenheim,  107  Ga.  606,  34  S.  E.  317, 
authority,  under  its  charter,  to  charge  to  the  effect  that  such  a  special  pro- 
interest  at  a  higher  rate  than  that  al-  vision  in  a  particular  bank  charter 
lowed   by   law.      Candler   v.    Corra,    54  would  be  unconstitutional. 

Ga.  190.  35.     Effect    of    discounting    note  at 

Constitutionality  of  statute  allowing  usurious'    rate    of    interest. — Chafin    v. 

interest    at    more    than    legal    rate. —  Lincoln  Sav.  Bank,  54  Tenn.  (7  Heisk.) 

Though  a  loan  upon  which  interest  is  499. 

calculated  at  the  highest  lawful  rate  36.  Dividends  distinguished  from  in- 
fer the  full  period  thereof,  and  the  ag-  terest. — Cary  v.  Savings  Union  (U.  S.), 
gregate  of  the  principal  and  interest  23  Wall.  38,  33  L.  Ed.  779. 
calculated,  is  divided  into  as  many  37.  Dividends  out  of  "surplus  prof- 
notes  as  the  period  embraces  months,  its" — "Surplus  profits"  defined'. — Peo- 
one  of  such  notes  maturing  each  pie  v.  San  Francisco  Sav.  Union,  72 
month,  is  usurious,  yet  an  act  allow-  Cal.  199,  13  Pac.  498,  construing  Act 
ing  "all  savings  institutions  which  pay  of  April  11,  1863. 

interest   to   depositors,   and  whose   de-  38.     Agreement     as     to     time     and 

posits  .are    not     subject   to    check,"    to  amount    of    payments. — Dottenheim    v. 

make    such   loans   and   declaring  them  Union    Sav.    Bank,    etc.,    Co.,    114    Ga. 

not  usurious,  is  a  general  law  and  not  788,  40  S.  E.  835. 
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draw  out  the  interest  due  on  his  deposits,  and  allow  it  to  remain  and  draw 
interest  as  new  principal,  is  not  illegal  or  void,  as  ultra  vires. ^^ 

Statutory  Regulations  and  Restrictions. — In  some  states  there  are 
statutory  regulations  and  restrictions  as  to  the  interest  and  dividends  to  be 
paid  by  savings  banks  on  deposit,  and  some  of  these  statutes  have  been 
interpreted  by  the  courts.*"  A  savings  bank  incorporated  under  a  special 
act  is  not  bound  by  the  provisions  of  a  statute  enacted  prior  thereto,  regulat- 
ing the  amount  of  interest  to  be  paid  on  deposits,  if  such  provisions  are  in- 
compatible with  the  provisions  of  the  special  act.^^ 

Interest  Recoverable  by  Donee  of  a  Deposit. — Where  a  savings  bank 
contracts  to  pay  four  per  centum  upon  a  deposit,  and  the  deposit  is  made 
the  subject  of  a  gift  mortis  causa,  and  the  donee  sues  the  bank,  interest  at 
the  rate  of  four  per  centum  only  is  to  be  computed  to  the  date  of  judg- 
ment*^ 

Effect  of  a  Depositor's  Withdrawal  of  Reduced  Amount  Where 
Deposits  Are  Scaled. — Under  a  statute  which  makes  the  depositors  of  an 
insolvent  savings  banks,  when  their  deposits  are  scaled,  the  equitable  owners 
in  common  of  the  property  of  the  bank,  a  depositor's  withdrawal  of  the  re- 


39.  Agreement  by  special  depositor 
not  to  draw  out  interest. — Heironimus 
V.  Sweeney,  83  Md.  146,  34  Atl.  823,  33 
L.  R.  A.  99,  55  Am.  St.  Rep.  333;  Ed- 
wards V.  Sweeney,  83  Md.  146,  34  Atl. 
833. 

40.  Statutory  restrictions  on  amount 
of  interest  or  dividends.^Under  New 
Jersey  statutes.  Laws  1876,  p.  341,  and 
1878,  p.  393,  a  savings  bank  can  not 
divide  more  thaq  5  per  cent  per  an- 
num among  its  depositors,  until  after 
its  surplus  exceeds  15  per  cent  of  its  . 
deposits.  In  re  Provident  Inst.,  80 
N.  J.  Eq.  5. 

A  Connecticut  statute.  Gen.  St.  1902, 
§  3440  declares  that  the  net  income  of 
any  savings  bank  in  excess  of  one- 
eighth  of  1  per  cent  of  its  deposits 
actually  earned  during  the  preceding 
six  months  may  be  divided  among  its 
depositors,  but  that  no  dividend  shall 
exceed  4  per  cent  per  annum,  except 
as  provided  in  §  3441,  which  declares 
that  no  dividend  shall  be  made,  except 
as  provided  in  §  3440,  until  the  bank's 
surplus  equals  3  per  cent  of  its  depos- 
its, that  such  banks  shall  not  carry  a 
contingent  fund  of  more  than  10  per 
cent,  and  that  any  surplus  beyond  that 
amount  shall  be  divided  among  depos- 
itors. Held,  that  such  sections  did  not 
militate  against  the  right  of  depositors 
of  a  non-stock  savings  bank  to  its  in- 
come or  profits,  which  are  to  be  re- 
garded as  a  part  of  the  deposits.  Bank 
Comm'rs  v.  Watertown  Sav.  Bank,  81 
Conn.  261,  70  Atl.  1038. 


Interest  on  deposits  that  are  in  ex- 
cess of  the  statutory  limit. — Under  the 
New  York  statute,  Laws  1885,  c.  477, 
declaring  that  Laws  1882,  c.  409,  §  290, 
limiting-  the  amount  of  any  individual 
deposit  or  deposits,  shall  not  be  con- 
strued as  prohibiting  the  credit  of  in- 
terest on  accounts  which  may  have 
reached  the  maximum  limit,  provided 
that  thereafter  no  interest  shall  be  al- 
lowed on  such  increase,  a  depositor 
whose  deposits  are  in  excess  of  the 
limit  can  not  recover  interest  on  such 
excess.  Taylor  v.  Empire  State  Bank, 
66  Hun  538,  21  N.  Y.  S.  643,  50  N.  Y. 
St.    Rep.    269. 

41.  Bank  not  bound  by  provisions  of 
a    previous    statute    incompatible    with 
its    charter. — A   savings    bank   incorpo- 
rated   under    a    special    act    passed    in* 
1859   was   sued  by  a   depositor   for  the 

1  per  cent  additional  interest  required 
by  Laws  1853,  p.  550,  c.  257,  to  be  paid 
on  deposits  under  $500,  above  that  paid 
on  larger  deposits.  Held,  that  the 
bank,  having  been  incorporated  in 
1859,  was  not  bound  by  the  provision^ 
oi  the  previous  statute  of  1853,  incom- 
patible with  its  charter;  and  as,  by  the 
later  act,  its  trustees  were  empowered 
to  regulate  the  rate  of  interest  to  be 
paid  on  all  deposits  without  distinction, 
and  had  fixed  a  uniform  rate,  the  ac- 
tion must  fail.  Werner  v.  German 
Sav.  Bank   (N.  Y.),  2  Daly  406. 

42.  Interest  recoverable  by  donee  of 
a  deposit. — Pierce  v.  Boston,  etc.,  Sav. 
Bank,  139  Mass.  435,  37  Am.  Rep.  371. 
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duced  amount  is  not  a  gift  of  his  share  of  the  property  to  the  other  de- 
positors.    The  latter,  however,  on  the  winding  up,  may  claim  interest.*^ 

Right  to  Surplus  after  Payment  of  Depositors. — Where  a  savings 
institution,  whose  charter  provides  that  the  depositors  shall  receive  as  in- 
terest their  ratable  proportions  of  the  profits,  after  deducting  expenses  and 
retaining  a  reasonable  surplus  or  contingent  fund,  and  that  neither  the  bank 
nor  its  managers  shall  receive  any  benefit  from  any  deposit,  or  the  produce 
thereof,  goes  into  voluntary  liquidation,  and  after  paying  all  of  its  de- 
positors, has  a  surplus  in  hand,  such  surplus  belongs  to  those  depositors 
only  who  had  deposits  when  the  winding-up  proceedings  were  com- 
menced, and  to  the  exclusion  of  all  those  who  withdrew  their  deposits  prior 
to  that  time,  and  will  be  distributed  among  them  ratably  according  to  the 
amount  of  their  respective  deposits.^* 

§  304.  Losses. — As  to  losses  where  insolvency  proceedings  are  had,  see 
post,  "Insolvency  and  Receivers,"  §  309. 

By  Whom  Losses  Must  Be  Borne. — Where  a  savings  bank  is  incorpo- 
rated, for  the  purpose  of  receiving  deposits  to  be  used  to  the  best  advantage, 
the  income  to  be  divided  among  the  depositors,  and  the  officers  receiving  no 
compensation,  there  is  no  absolute  promise  to  repay  to  any  depositor  the  full 
amount  of  his  deposit,  and,  in  case  of  loss  from  an  investment  carefully  and 
lawfully  made,  it  must  be  borne  pro  rata  by  the  depositors.*^  Where,  under 
the  by-laws  of  a  savings  bank,  the  depositors  stand  on  an  equality,  though 
only  profits  are  spoken  of  in  them,  and  in  statements  on  the  books  given  to  de- 
positors, by  intendment  of  law,  losses  are  to  be  shared  equally.*®  As  a 
savings  bank,  in  the  ordinary  course  of  business,  is  only  an  incorporated 
agency  for  receiving  and  investing  money  of  depositors,  if  a  loss  of  de- 
posits is  incurred,  one  depositor  can  not  recover  from  the  bank  his  share  of 
the  loss.*'' 

Mode  of  Paying  Reduced  Deposits. — The  court  can  not  order  the  sums 
to  which  the  deposits  of  a  savings  bank  are  reduced  under  the  Maine 
statute**  to  be  paid  by  installments.*^ 
•  Assumption,  after  Fifty  Years,  That  Apportionment  of  Loss  Was 
Just  and  Notice  Thereof  Given. — Where,  by  vote  of  the  officers  of  a  sav- 
ings bank,  5  per  cent,  was  deducted  from  the  accounts  of  all  depositors,  on 
account  of  a  loss  by  the  bank,  and  three  days  later  a  depositor  withdrew  her 
deposit  from  which  the  discount  was  made,  and  the  account  was  balanced 

43.  Effect  of  a  depositor's  withdrawal  19  N.  E.  365,  13  Am.  St.  Rep.  535,  1 
of  reduced  amount  where  deposits  are      L.  R.  A.  785. 

scaled. — In  re  Francestown  Sav.  Bank,  46.   Lewis   v.   Lynn   Inst,   148   Mass. 

63  N.  H.  138,  construing  Gen.  Laws,  c.  335,  19  N.  E.  365,  13  Am.  St.  Rep.  535, 

170.  1  L.   R.   A.   785. 

44.  Right  to  surplus  after  payment  of  47.  Bunnell  v.  Collinsville  Sav.  Soc, 
depositors. — Morristown   Inst.    v.    Rob-  38  Conn.  303,  9  Am.  Rep.  380. 

erts,   42   N.   J.   Eq.  496,   8   Atl.   315.  48.  Laws  1877,  c.  318,  §  36._ 

45.  By  whom  losses  must  be  borne.  49.  Mode  of  paying  deposits  reduced 
Lewis  V.  Lynn  Inst.,  148   Mass.   335,      under  Maine  statute.— In  re    Newport 

Sav.  Bank,  68  Me.  396. 
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on  the  books  of  the  bank,  in  a  suit  by  the  depositor's  administrator  50  years 
after,  to  recover  the  amount  of  the  discount,  it  vi^ill  be  assumed  that  the  ap- 
portionment was  just,  that  notice  was  given  to  the  depositors,  and  that  it 
was  known  to  the  depositor  or  her  attorney  to  whom  the  money  was  paid.^" 

§  305.  Repayment  of  Deposits. — Right  to  Sue  for  Money  De- 
posited to  Be  Repaid  at  Certain  Times. — Money  deposited  with  a  sav- 
ings institution,  to  be  repaid  at  certain  times  prescribed  by  the  institution, 
may,  on  demand,  in  pursuance  of  the  by-laws,  be  sued  for  in  assumpsit; 
and  it  affords  no  defense  that  the  institution,  having,  in  accordance  with  its 
by-laws,  invested  its  funds  in  stocks  which  have  depreciated,  is  unable  to 
pay  the  whole  amount  received. ^i 

A  savings  bank  unjustifiably  refuses  to  pay  a  deposit  if,  although 
the  name  of  the  depositor  was  an  assumed  one,  his  identity  is  shown  by 
possession  of  the  passbook,  and  an  affidavit  of  the  fact.^^ 

A  party  who  converts  a  savings-bank  book  obtains  no  title  to  the 
deposits,  and  the  true  owner  may  sue  to  recover  the  money  deposited. ^^ 

Statutes,  By-Laws  and  Rules  Requiring  Production  of  Passbook. — 
The  by-laws  or  rules  of  savings  banks  generally  contain  a  provision  which, 
in  substance,  if  not  in  exact  phraseology,  declares  that  deposits  will  not  be 
paid  except  on  production  of  the  passbook.  Such  a  requirement  is  for 
the  benefit  of  the  bank,^*  and  is  reasonable,^'  and  when  printed  in  a  pass- 
book is  part  of  the  contract  between  the  bank  and  the  depositor  ;5^  and  the 
latter  can  not  recover  his  deposit  without  producing  either  the  book,  or  evi- 
dence of  its  loss. 5''     The  framing  and  hanging  of  such  by-laws  or  rules  in 

50.  Assumption,  after  fifty  years,  that  with  the  qualification  that  proof  of  its 
apportionment  of  loss  was  just  and  no-  loss,  or  that  the  fact  that  it  can  not  be 
tice  thereof  given. — Lewis  v.  Lynn  found  after  due  search,  will  entitle  the 
Inst.,  148  Mass.  335,  19  N.  E.  365,  12  depositor  to  draw  his  deposit  without 
Am.  St.  Rep.  535,  1  L.  .R.  A.  785.  it.     Warhus   v.   Bowery   Sav.    Bank,   21 

51.  Right  to  sue  for  money  deposited  N.  Y.  543,  affirming  12  N.  Y.  Super.  Ct. 
to  be  repaid  at  certain  times. — Makin  ^"^^ 

V.  Institution,  19  Me.  128,  36  Am.  Dec.  56.    Part   of    contract   between   bank 

740.     See,  also,  Makin  v.  Savings  Inst.,  and  depositor.— Wall  v.  Provident  Inst. 

23   Me.  350,  41  Am.  Dec.   389.  (Mass.),   3   Allen   96;   Warhus  v.   Bow- 

52.  When  bank  is  not  justified  in  re-  ^^^^  ^av.  Bank,  12  N,  Y.  Super.  Ct.  67, 
p     ■         .                J          -i     Vv                L.  arnrmed  in  31   N.   Y.  543. 

fusing    to    pay  dep^it.--Davenport    v.  ^^          ■          ^  ^       ^         evidence 

Savmgs   Bank   (N.  Y.),   36   Hun  303.  ^f  ^^p^^j^^  ;„  ^  ^^^j^^^  ^^^^^  ^^^  ^^^ 

53.  One  converting  book  obtains  no  following  clause:  "Depositors  are  alone 
title  to  deposit.— Newman  v.  Munk,  36  responsible  for  the  safe-keeping  of 
Misc.  Rep.  639,  74  N.  Y.  S.  467.  the    book,    and    the   proper   withdrawal 

54.  Requirement  is  for  benefit  of  of  their  money.  No  withdrawal  will 
bank. — Mills  v.  Albany  Exch.  Sav.  be  allowed  without  the  book,  and  the 
Bank,  28  Misc.  Rep.  351,  59  N.  Y.  S.  book  is  the  order  for  the  withdrawal" 
149.  — it    was    held    that    the    clause    made 

55.  Requirement  is  reasonable. — Ros-  part  of  the  contract  between  the  bank 
enthal  v.  Dollar  Sav.  Bank,  61  Misc.  and  the  depositor.  Heath  v.  Ports- 
Rep.  344,  113  N.  Y.  787;  Warhus  v.  mouth  Sav.  Bank,  46  N.  H.  78,  88  Am. 
Bowery  Sav.  Dank,  13  N.  Y.  Super.  Ct.  Dec.   194. 

67,  affirmed  in  21  N.  Y.  543.  57.  Production  of  book  or  evidence  of 

A  savings  bank's  regulation  that  the  its  loss   essential. — Warhus   v.   Bowery 

deposit   will    be    paid    only   upon    pro-  Sav.  Bank,  12  N.  Y.  Super.   Ct.  67,  af- 

duction   of  the  passbook  is  reasonable  firmed  in  21  N.  Y.  543. 
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several  conspicuous  places  in  the  banking  room,  as  required  by  the  charter 
of  the  corporation,  is  constructive  notice  to  all  depositors  of  their  con- 
tents.^® But  such  a  by-law  can  not  be  applied  to  a  depositor  who  is  unable 
to  produce  his  book  by  reason  of  its  loss,  destruction,  or  the  wrongful  re- 
tention thereof  by  another.  ^^  And  where  it  is  undisputed  that  the  bank  book 
of  a  depositor  has  been  stolen,  it  will  not  defeat  an  action  by  him  to  recover 
a  balance  to  his  credit  in  the  bank  that  he  is  unable  to  produce  the  book, 
though  there  is  a  statutory  requirement  that  no  savings  bank  may  make 
any  payment  except  on  production  of  the  book.®*"  The  provisions  of  a 
statute  and  rules  of  a  bank  made  pursuant  thereto,  that  deposits  shall  not  be 
paid  to  any  person  unless  the  depositor's  passbook  be  produced,  are  bind- 
ing on  an  assignee  of  a  deposit  made  in  the  name  of  the  assignor  and  his 
wife  and  payable  to  either  of  them,  and  the  assignee's  failure  to  produce  the 
passbook,  though  caused  by  the  wife's  refusal  to  surrender  it,  justifies  the 
bank  in  refusing  payment  to  him.^i  The  by-laws  of  some  banks  which  pro- 
vide that  no  depositor  shall  receive  any  part  of  his  principal  or  interest  with- 
out producing  his  original  deposit  book,  make  an  exception  to  the  rule  where 
it  is  proved  to  the  satisfaction  of  the  officers  of  the  bank  that  the  book  has 
been  lost.^^  Under  such  a  statute  the  test  of  whether  the  book  has  been  lost 
or  not  is  not  the  arbitrary  decision  of  the  trustees  or  treasurer,  but  the  mind 
of  a  reasonable  man.*^ 

When  Bank  May  Require  Indemnity  as  a  Condition  of  Payment. — 
Though  the  duty  devolves  upon  a  bank's  officers  to  exercise  care  to  protect 
depositors   from  fraud,  and  they  are  not  absolved  from  liability  for  dis- 

58.  Constructive  notice  of  contents  1893,  pp.  1895,  1899,  c.  689),  ■§§  113,  122. 
of  by-laws  and  rules. — Warhus  v.  62.  Statutory  exception  to  rule  where 
Bowery  Sav.  Bank,  12  N.  Y.  Super.  Ct.  book  is  proved  to  have  been  lost.— 
67,  affirmed  in  31  N.  Y.  543.  Webber  v.   Cambridgeport    Sav.   Bank, 

59.  Effect    of    loss,    destruction    or  186  Mass.  314,  71  N.  E.  567. 
wrongful   retention   of    book. — Palmer  By-laws  not  precluding   suit  by  de- 
V.  Providence  Inst,  14  R.  I.  68,  51  Am.  positor  where  book  is  lost. — A  by-law- 
Dec.    341.  of    a    savings    bank    declared    that    no 

Notwithstanding  a  provision  in  a  person  should  have  the  right  to  de- 
savings  bank  charter  and.  by-law  that  mand  any  part  of  the  principal  or  in- 
a  deposit  shall  not  be  paid  unless  the  terest  of  his  deposit  without  produc- 
book  be  produced,  the  depositor's  ad-  ing  the  original  deposit  book,  that  pay- 
ministrator  may  recover  the  deposit  ments  might  be  entered  therein.  An- 
from  the  bank  if  the  book  is  withheld  other  by-law  declared  "that,  should 
from  him  by  the  depositor's  family.  any  depositor  lose  his  book,  he  is  re- 
Palmer  V.  Providence  Inst.,  14  R.  I.  68,  quired  to  give  immediate  notice 
51  Am.  Rep.  341.  thereof  to  the  institution,  and,  in  cases 

And  where  a  deposit  book  has  been  of  doubt  as  to  the  identity  of  the  de- 
destroyed  by  fire,  the  depositor's  ad-  positors  or  claimants,  the  board  may 
ministrator  is  thereby  excused  from  require  such  testimony  and  security 
producing  it.  Hudson  v.  Roxbury  as  they  may  deem  necessary."  Held, 
Inst.,  176  Mass.  523,  57  N.  E.  1012.  that  such  by-laws  did  not  signify  that 

60.  Statute  requiring  production  of  if  the  deposit  book  was  lost  its  non- 
book — Effect  of  book  being  stolen.—  production  was  a  bar  to  the  right  of 
Kenney  v.  Harlem  Sav.  Bank,  61  Misc.  the  depositor  to  demand  and  sue  for 
Rep.   144,   114   N.  Y.   S.   749.  his   deposit.     Wagner  v.   Howard  Sav. 

61.  Regulation    binding    on    assignee  Inst.,  52  N.  J.  L,.  225,  19  Atl.  313. 

of   deposit.— Rosenthal   v.    Dollar   Sav.  63.  Test  of  whether  book  has  been 

Bank,  61  Misc.  Rep.  344,  113  N.  Y.  S.  lost— Webber  v.  Cambridgeport  Sav. 
787,    construing    Banking  Law     (Laws       Bank,   186   Mass.   314,   71   N.   E.   567. 
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regarding  constructive  notice  thereof  when  paying  a  person  in  possession  of 
a  passbook,  they  can  not  require  a  bond  of  indemnity  or  absolute  security 
as  a  condition  of  payment.®^  Where  the  identity  of  the  depositor  with  the 
intestate  is  admitted  by  the  bank,  and  the  deposit  book  is  shown  to  have 
been  destroyed  in  a  fire,  the  administrator  can  not  be  required  to  furnish  a 
bond  of  indemnity  as  a  condition  of  payment.^^  But  where  a  depositor's 
bank  book  contains  a  provision  that  no  withdrawal  will  be  allowed  without 
the  book,  which  is  made  the  order  of  withdrawal,  a  depositor  who  has  lost 
his  book  can  not  recover  his  deposit  of  the  bank  upon  evidence  of  such  loss 
without  offering  indemnity. ^^  Where  a  by-law  of  a  bank,  which  is  printed 
in  its  deposit  books,  provides  that  "no  person  shall  receive  any  part  of  their 
principal  or  interest  without  producing  the  original  book,"  an  administrator 
of  a  depositor  can  not  maintain  an  action  against  the  bank  for  the  deposit, 
without  producing  the  book,  or  tendering  in  lieu  thereof  a  satisfactory  bond 
of  indemnity.®'''  But  it  has  been  held  that  a  statute  which  declares  that  no 
payment  or  check  against  any  savings  account  shall  be  made  unless  accom- 
panied by  and  entered  in  the  passbook,  except  for  good  cause  shown  and  on 
assurances  satisfactory  to  the  officers  of  the  bank,  does  not  authorize  a  refusal 
to  pay  unless  the  book  is  presented  or  indemnity  given,  where  the  passbook 
is  not  negotiable,  the  demand  is  made  by  the  duly  qualified  administrator 
of  the  depositor's  estate,  and  no  other  demand  has  been  made,  though  several 
months  intervened  between  the  death  and  the  demand  made.®^  A  by-law 
of  a  bank,  providing  that,  "in  case  of  lost  books,  the  bank  will  decide  as  to 
the  persons  to  whom  payment  shall  be  made,"  does  not  authorize  a  refusal 
to  pay  unless  the  book  is  presented  or  adequate  indemnity  given,  where, 
notice  of  the  loss  of  the  book  was  given  more  than  seven  years  before  the 
commencement  of  action,  and  no  claim  had  been  made  for  the  deposit,  ex- 
cept by  the  depositor  and  her  executor. ^^     Where  a  by-law   of  a  bank, 

G4.  Indemnitv  can  not  be  required  of  their   books.     Wallace   v.   Lowell   Inst. 

one   in   possession   of  passbook. — ^Cos-  (Mass.),  7  Gray  134. 

griff    V.    Hudson    City    Sav.    Inst.,    24  65.  Where  book  destroyed  in  fire  ad- 

Misc.  Rep.  4,  5a  N.  Y.  S.  189,  37  Civ.  ministrator  not  required  to  furnish  in- 

Proc.    R.   263.  demnity. — Hudson     v.     Roxbury    Inst., 

If  money  is  deposited  in  a  savings  176  Mass.  522,  57  N.  E.  1021. 
bank  by  an  agent  in  the  name  of  his  66.  Indemnity  required  where  book 
principal,  and  the  agent  receives  from  is  lost  and  rules  require  production  of 
the  bank  a  deposit  book  in  which  the  book. — Heath  v.  Portsmouth  Sav. 
principal  is  credited  with  the  deposit.  Bank,  46  N.  H.  78,  88  Am.  Dec.  194. 
the  principal,  upon  giving  sufficient  67.  Requirement  that  book  be  pro- 
proof  of  ownership,  is  entitled  to  be  duced — Indemnity  by  administrator. — 
'  paid  the  amount  of  the  deposit,  and  he  Wall  v.  Provident  Inst.  (Mass.),  3  A.1- 
may  maintain  an  action  therefor  with-  len   96. 

out      tendering      a      bond      indemnity.  68.  Vincent  v.  Port  Huron  Sav.  Bank, 

Wallace    v.    Lowell    Inst.     (Mass.),    7  147   Mich.   437,   111    N.   W.   90. 

Gray    134.  Under   such    statute   the    question    of 

And    this    is    so,    although    it    is    the  "good   cause"   and   "satisfactory    assur- 

custom  of  the  bank  to  require  deposit-  ance"  is  for  judicial  triers,  not  the  offi- 

ors  to   sign  their  names  when  making  cers  of  the  bank.     Vincent  v.  Port  Hu- 

their  first   deposit,  and  not   to  receive  ron   Sav.   Bank,   147   Mich.  437,   111   N. 

any    deposits    by    one    person    for    the  W.   90. 

benefit  of  another  unless  so  entered  in  69.   By-law  not  authorizing  bank  to 


2222  BANKS  AND  BANKING.  §    305 

printed  in  its  passbooks,  provides  that  deposits  will  not  be  paid  except  on 
production  of  the  book,  except  that  in  case  of  loss  of  the  book  payment  will 
be  made  upon  satisfactory  proof  and  adequate  indemnity,  if  the  book  is 
lost  the  deposit  can  be  recovered  only  when  security  is  furnished  J"  Such 
a  by-law  is  reasonable.'''^ 

Order  by  Depositor  to  Allow  His  Wife  to  Draw  Deposit. — An  order 
by  a  depositor  on  the  treasurer  of  a  savings  bank  to  allow  the  depositor's 
wife,  naming  her,  to  sign  the  bank's  books,  and  to  draw  any  and  all  money 
standing  in  his  name  as  a  depositor,  is  upon  its  face  no  more  than  an  au- 
thority to  the  wife  to  receive  money  for  the  depositor .''^ 

Right  to  Recover  Money  Deposited  in  Excess  of  Amount  Bank  Is 
Entitled  to  Receive. — A  statute  making  it  unlawful  for  a  savings  bank 
to  receive  from  any  person  a  deposit  in  excess  of  a  certain  amount,  does 
not  prevent  such  a  person  from  recovering  money  deposited  by  him  in  ex- 
cess of  that  amount.''^ 

Estoppel  to  Deny  Liability  to  Repay  Depositors. — Where  a  savings 
bank  takes  a  depositor's  money  as  a  special  deposit,  and  converts  it  to  its  use, 
and  enjoys  gratuitous  benefits  therefrom,  it  is  estopped  from  denying  its 
liability  to  repay  the  money,  whether  the  receiving  of  the  money  as  such 
deposit  was  ultra  vires  or  not.''*  A  savings  bank  is  not  estopped  to  claim 
that  it  was  not  authorized  by  its  charter  to  receive  for  safe-keeping  United 
States  bonds  delivered  to  a  clerk  of  its  treasurer,  when  neither  the  bonds 
nor  their  avails  have  come  to  its  possession.''^ 

Waiver  of  Defense  by  Bank. — In  a  suit  against  a  savings  bank  for  its 
,  refusal  to  pay  a  deposit,  the  bank  can  not  set  up  as  a  defense  that  the  plain- 
tiff had  not  complied  with  the  by-laws  of  the  bank'  by  showing  a  written 

require  indemnity  where  book  is  lost.  his  passbook  had  been  lost  or  stolen, 

— Mills  V.  Albany  Exch.  Sav.  Bank,  28  the    bank   was    not   entitled   to   require 

Misc.  Rep.  251,  59  N.  Y.  S.  149.  him  to  give  bond  to  protect  the  bank 

70.  By-law  requiring  indemnity  where  against  payment  to  the  wrong  person. 

book  is  lost. — Wall  v.   Provident   Inst.  Bayer    v.    Commonwealth     Trust      Co. 

(Mass.),  3  Allen  96;  S.  C,  6  Allen  320;  (Ma),  129   S.  W.  268. 

Mitchell  V.  Home   Sav.   Bank   (N.   Y.),  71.    Mitchell  v.  Home  Sav.  Bank  (N. 

38  Hun  255.  Y.),   38   Hun   255. 

But  in   a  Missouri  case    where     the  72.    Order  by  depositor  to  allow  his 

rules   of  a  bank  provided  that:     "The  wife  to  draw  deposit.— Wayne  County 

passbook    must    be    presented,    in    or-  Sav.    Bank  v.   Airey,   95    Mich.   520,   55 

der    that    payment     may      be      entered  N.  W.  355. 

therein,  provided,  however,  that  pay-  73.  Right  to  recover  money  de- 
ments may  be  made  without  the  pro-  posited  in  excess  of  amount  bank  is 
duction  of  the  passbook,  if  the  de-  entitled  to  receive.— Taylor  v.  Empire 
positor  shall  prove  to  the  satisfaction  State  Bank,  66  Hun  538,  21  N.  Y.  S. 
of  the  executive  committee  that  his  643,  50  N.  Y.  St.  Rep.  269,  construing 
book  has  been  lost,  stolen  or  de-  Laws  1882,  c.  409,  §  290. 
stroyed,  and  shall  give  to  the  com-  74.  Estoppel  to  deny  liability  to  re- 
pany  a  written  discharge,  with  satis-  pay  special  deposit.— Abbott  v.  Wolfe- 
factory  indemnity  against  loss,  for  borough  Sav.  Bank,  68  N.  H.  290,  33 
any  payment  made  without  the  pro-  Atl.  1050;  Cogswell  v.  Rockingham, 
duction  of  said  book,"  it  was  held  etc.,  Sav.  Bank,  59  N.  H.  43.  _ 
that  where  there  was  no  question  75.  No  estoppel  to  deny  authority 
about  the  identity  of  a  depositor,  and  to  receive  bonds  for  safe-keeping.— 
the  officers  of  the  bank  were  satisfied  Greeley  v.  Nashua  Sav.  Bank,  63  JN. 
that  he  was  the  right  party,   and   that  H.   145. 
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authority  from  the  depositor  to  collect  the  deposit,  as  the  bank,  by  not 
making  this  objection  at  the  time  of  plaintiff's  demand,  waives  itJ® 

§  306.  Actions— §  306  (1^)  Prerequisites  to  Action.— The  claim 
of  a  creditor  of  a  savings  bank  need  not  be  reduced  to  a  judgment  before 
bringing  action  against  the  directors  of  the  bank  for  a  misappropriation  of 
its  funds. ''"^ 

§  306  (IVz)  Whether  Eemedy  Is  at  Law  or  in  Equity. — Under  a 
statute  making  the  trustees  of  a  savings  bank  liable  to  creditors  for  any  ex- 
cess of  indebtedness,  contracted  over  a  certain  amount,  the  remedy  is  in 
equity  alone,  for  the  benefit  of  all  the  creditors.''^ 

§  306    (li)  Whether  a  Joint  Action  or  Separate  Actions  Proper. 

— If  a  person  makes  deposits  on  two  separate  accounts  at  a  savings  bank  in 
trust  for  two  of  his  children,  the  claims  of  the  children  against  the  bank  after 
his  death  are  several,  and  not  joint,  and  can  not  be  united  in  one  action;  and 
the  fact  that  the  bank  at  the  trial  made  no  objection  to  the  joint  action  can 
not  enable  the  appellate  court  to  enter  a  judgment  which  the  law  does  not 
warrant.'^®  A  joint  action  for  the  purpose  merely  of  collecting  the  amount 
due  on  subscriptions  to  capital  stock  of  a  savings  bank  can  not  be  maintained 
against  all  the  subscribers.^" 


76.  Waiver    of    defense    by   bank. — 

Atlanta,  etc.,  Banking  Co.  v.  Close,  115 
Ga.    939,    43    S.    E.    265. 

Where  a  depositor  in  a  savings  bank 
is  a  nonresident,  and  places  the  col- 
lection of  the  account  in  the  hands  of 
an  attorney,  who  demands  it  of  the 
bank  officers  presenting  the  passbook, 
and  the  officers  inform  the  attorney 
that  they  will  not  pay  the  interest 
clairned,  but  will  look  into  the  ques- 
tion as  to  the  principal,  in  a  suit 
against  the  bank  it  can  not  set  up  as 
a  defense  that  the  attorney  had  not 
complied  with  the  by-laws  by  show- 
ing written  authority  to  collect.  At- 
lanta, etc..  Banking  Co.  v.  Close,  115 
Ga.   939,   43   S.   E.  265. 

77.  Judgment  on  claim  -not  essential 
prerequisite  to  action  against  directors 
for  misappropriation. — Rice  v.  Howard, 
136  Cal.  433,  64  Pac.  693,  69  Pac.  77, 
89   Am.    St.    Rep.   153. 

78.  Remedy  of  creditors  where 
bank's  indebtedness  exceeds  legal 
limit. — Hornor  v.  Henning,  93  U.  S. 
328,   23    L.    Ed.    879. 

The  Act  of  congress  (16  Stat.  98), 
under  which  certain  corporations  are 
organized  in  the  District  of  Columbia, 
contains  a  provision,  that,  "if  the  in- 
debtedness of  any  company  organized 


under  this  act  shall  at  any  time  ex- 
ceed the  amount  of  its  capital  stock, 
the  trustees  of  such  company  assent- 
ing thereto  shall  be  personally  and  in- 
dividually liable  for  such  excess  to 
the  creditors  of  the  company."  Held: 
1.  That  an  action  at  law  can  not  be 
sustained  by  one  creditor  of  a  sav- 
ings bank  organized  thereunder  for 
the  liability  thus  created,  or  for  any 
part  of  it,  but  that  the  remedy  is  in 
equity.  3.  That  this  excess  consti- 
tutes a  fund  for  the  benefit  of  all  the 
creditors,  so  far  as  the  condition  of 
the  company  renders  a  resort  to  it 
necessary  for  the  payment  of  its  debts. 
Hornor  v.  Henning,  93  U.  S.  238,  23 
L.    Ed.   879. 

But  in  Missouri  it  has  been  held  that 
the  liability  of  the  directors  of  a  sav- 
ings bank,  who  have  loaned  to  one 
person  a  sum  greater  than  one-fourth 
of  the  bank's  capital  stock,  contrary 
to  Rev.  St.  1879,  §  916,  may  be  en- 
forced by  an  action  at  law,  where  no 
accounting  is  necessary  in  order  to  de- 
termine the  extent  of  the  loss.  Thomp- 
son V.  Greenley,  107  Mo.  577,  17  S.  W. 
963. 

79.  Claims  that  can  not  be  united  in 
one  action. — Ellison  z'.  New  Bedford, 
etc.,   Sav.   Bank,  130  Mass.   48. 

80.  Herron  v.  Vance,  17   Ind.  595. 
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§  306  (1%)  When  Cause  of  Action  Accrues. — Where  a  savings 
bank  refuses  payment  to  a  depositor  who  has  failed  to  comply  with  the  by- 
laws and  rules  of  the  bank,  without  requesting  such  compliance,  the  depos- 
itor's cause  of  action  against  the  bank  accrues  immediately  on  such  refusal.^"^ 
An  action  brought  against  a  savings  bank,  within  ninety  days  after  demanding 
the  amount  of  a  deposit,  to  recover  the  deposit,  is  not  premature,  where  the 
bank  refused  to  pay,  not  on  the  ground  that  it  was  entitled  to  ninety  days' 
notice,  but  on  the  ground  that  it  had  paid  the  money  to  another.^^ 

§  306  (If)  Statute  of  Limitations. — Managers  of  a  savings  bank 
are  trustees.  Therefore  if  they  commit  a  l^each  of  trust,  they  can  not 
plead  the  statute  of  limitations.*^ 

§  306  (2)  Parties. — As  to  parties  to  actions  after  a  bank  has  been 
placed  in  the  hands  of  a  receiver,  see  post,  "Parties  to  Actions,"  §  309  (18). 

§  306  (2a)  To  Actions  against  Bank. — The  assignee  of  a  deposit 
book  issued  by  a  savings  bank  can  not  maintain  an  action  on  it  in  his  own 
name  against  the  bank.**  But  one  to  whom  a  depositor  in  a  savings  bank  has 
given  the  bank  book  and  an  order  for  payment  of  the  deposit  may,  after  due 
notice  to  the  bank,  death  of  the  depositor,  and  payment  by  the  bank  to  the 
administrator,  recover  the  amount  in  an  action  against  the  bank,  brought  in 
the  name  of  the  administrator,  without  his  assent.^^  j^  some  states  there 
are  statutes  prescribing  who  may  be  made  a  defendant  in  an  action  against  a 
savings  bank  to  recover  a  deposit.**  ' 

§  306  (2b)  To  Actions  against  Officers  of  Bank.— By  Whom  Ac- 
tion May  Be  Brought. — A  creditor  of  a  savings  bank  may  sue  the  directors 

81.    When  cause  of  action  accrues. —  trust  can  not  plead  statute. — Williams 

Kenny  v.   Harlem  Sav.   Bank,  65   Misc.  v.    McKay,   40    N.   J.    Eq.   189,   53   Am. 

Rep.  466,  130  N.  Y.  S.  82,  reversing  61  Rep.    775. 
Misc.  Rep.  144,  114  N.  Y.  S.  749.  34.     Assignee   of   deposit    book    can 

Where  a  savings  bank  depositor  lias  not  maintain  action  in  his  own  name. 

informed   the   bank   that   his   book   has  — Howard    v.    Windham    County    Sav. 

been  stolen  from  him  and  that  he  can  Bank    40  Vt.  597. 

not  produce  it,  and  demands  payment,  gg_ '  oo^ee'  of  deposit  may  maintain 

which  IS  refused,  without  any  reques  ^^^j^^  j^  ^^^^  ^^  depositor's  adminis- 

for    him    to    comply   with    the    special  trator.-Foss     v.     Lowell,     etc.,     Sav. 

rules   or  by-laws  authorized  by  Bank-  g^^^    ^^^    j^^^^^     3g5 
mg  Law    (Consol.   Laws,   c.   3),   §   153,  j_(^„j,_t- 

forbidding  payment  to  a  depositor  un-  86     Who  may  be  made  a  defendant. 

less  he  produces  his  passbook,  but  au-  —The   Massachusetts  statute,  St    1876, 

thorizing    the    trustees    to    provide    by  c.    303,    §    19,    only    authorizes    to    be 

their    by-laws     for     payments      where  summoned  m  as  a  party  defendant  to 

passbooks    are    lost,     the      depositor's  an   action   against   a   savings  bank  tor 

cause   of   action   against   the   bank   ac-  money  on  deposit  therewith    any  other 

crues    immediately    on     such      refusal.  party  than  the  plaintiff  in  such  action 

Order,   Kenney  v.  Harlem   Sav.   Bank,  Under  this  statute  the   depositors  ad- 

61    Misc.    Rep.    144,    114   N.   Y.    S.   749,  mimstrator,    in    an    action    brought    in 

reversed  in  65  Misc.   Rep.  466,  120  N.  his   nanie,    and   stated   in   the   declara- 

Y    o    00  tion  to  be  for  the  benefat  01  one  claim- 

82      Abramowitz     v.     Citizens'     Sav.  ing  the  deposit  by  gift  of  the  intestate 

Bank,   17   Misc.   Rep.   297,  40  N.  Y.  S.  can^not^be  -de^a^de^fendant  ^  Pie^rce 

83.    Managers  committing  breach  of      593. 
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thereof  for  a  misappropriation  of  its  funds,  although  he  became  a  creditor 
after  the  misappropriation  had  been  made.^'^  Directors  of  a  savings  bank 
may  make  themselves  liable  in  an  action  at  law  for  damages  resulting  from 
false  representations  made  or  caused  to  be  made  by  them,  and  perhaps  acts 
done  or  caused  to  be  done  by  them,  with  intent  thereby  to  deceive  and  de- 
fraud the  plaintiff.88  In  West  Virginia  it  has  been  held  that  a  creditor 
of  a  savings  bank  can  not  maintain  an  action  at  law  against  the  directors 
for  damages  resulting  from  their  negligence  in  the  management  and  dispo- 
sition of  the  moneys  and  property  of  the  corporation. ^^  But  in  Virginia  the 
contrary  rule  prevails. ^'^  Under  an  Indiana  statute,  the  auditor  of  the  state 
is  the  only  person  authorized  to  maintain  an  action  against  the  officers  and 
trustees  of  savings  banks  for  violation  of  their  statutory  duties. ^^  The 
assignee  of  a  depositor  in  a  savings  bank  can  maintain  an  action  against 
the  directors  of  such  bank  for  a  misappropriation  of  funds. ^^ 

Joinder  of  Parties. — The  trustees  of  a  savings  bank  may  be  sued  for 
exceeding  their  authority  in  making  an  unsafe  loan  without  joining  the 
borrowers  as  parties  defendant,  who  had  no  knowledge  of  the  breach  of 
trust  on  the  part  of  the  trustees. ^^  In  an  action  against  trustees  of  a  savings 
bank,  the  legal  personal  representatives  of  a  deceased  trustee  are  properly 
joined. 8* 

§  306    (3)  Interpleader  and  Substitution  of  Parties. — A  savings 


87.  Creditor  may  sue  directors  for 
misappropriation  of  funds. — Rice  v. 
Howard,  136  Cal.  432,  64  Pac.  693,  69 
Pac.   77,   89   Am.   St.   Rep.   153. 

This  action  may  be  brought  by  any 
one  creditor,  independent  of  the  oth- 
ers, especially  where  it  does  not  ap- 
pear that  there  were  other  creditors. 
Rice  V.  Howard,  136  Cal.  432,  64  Pac. 
692,  69  Pac.  77,  89  Am.   St.   Rep.   153. 

88.  Creditor  may  sue  directors  for 
damages  resulting  from  false  repre- 
sentations or  fraud. — Zinn  v.  Mendel, 
9  W.  Va.   580. 

89.  Action  at  law  against  directors 
for  damages  resulting  from  their  neg- 
ligence.— Zinn  V.  Mendel,  9  W.  Va. 
580. 

90.  The  president  of  a  savings  bank 
misappropriated  its  funds  and  over- 
drew his  accounts,  and  a  brother  of 
the  president,  and  corporations  of 
which  the  officers  and  directors  were 
also  officers,  largely  overdrew  their  ac- 
counts, and  were  loaned  large  sums 
by  the  bank  with  little  or  no  security, 
though  such  borrowers  were  irrespon- 
sible, and  another  borrower  was  per- 
mitted to  withdraw  his  security.  The 
directors,  though  required  to  meet 
weekly,  met  but  once,  twice,  or  three 
times  a  year,  and  never  caused  the 
books   to  be   examined,   nor  called  for 


statements  of  accounts  with  other 
banks.  The  capital  of  the  bank  was 
small,  and  much  of  it  was  not  paid  up, 
and  the  paid-up  portion  was  treated  as 
a  loan.  The  bank,  on  suspension,  was 
able  to  pay  but  10  per  cent  on  the  de- 
posits. Held,  that  though  the  di- 
rectors were  ignorant  of  the  affairs 
of  the  bank,  and  were  not  guilty  of 
bad  faith,  they  were  guilty  of  such 
negligence  as  rendered  them  liable  to 
the  depositors.  Lewis,  P.,  and  Rich- 
ardson, J.,  dissenting.  Marshall  v. 
Farmers',  etc.,  Sav.  Bank,  85  Va.  676, 
8  S.  E.  5S6,  2  L.  R.  A.  534,  17  Am.  St. 
Rep.    84. 

91.  Action  for  violation  of  statutory 
duties — Indiana  statute  construed. — 
Ryan  v.  Ray,  105  Ind.  1^1,  4  N.  E.  214, 
construing  Rev.   St.   1881,   §   3757. 

92.  Assignee  of  depositor  may  main- 
tain action  for  misappropriation  of 
funds.— Rice  v.  Howard,  136  Cal.  432, 
64  Pac.  693,  69  Pac.  77,  89  Am.  St.  Rep. 
153. 

93.  Trustees  may  be  sued  for  mak- 
ing imsafe  loan  without  joining  bor- 
rowers.— Paine  v.  Barnum,  59  How. 
Prac.   303. 

94.  Personal  representatives  of  de- 
ceased trustee  properly  joined. — Paine 
V.  Irwin  (N.  Y.),  59  How.  Prac.  316. 


2226 


BANKS  AND  BANKING. 


§  306  (3) 


bank  can  not  interplead  an  adverse  claimant  of  a  deposit  who  claims  by  title 
superior  to  that  of  the  depositor,  where  such  adverse  claimant  does  not  pro- 
ceed by  process  of  law  to  enforce  his  rights.^^  Before  an  interpleader  will 
be  permitted  under  the  New  York  statute,^*  in  an  action  against  a  bank  to 
recover  a  deposit,  substituting  other  claimants  of  the  fund  as  defendants, 
the  affidavits  and  papers  on  which  the  motion  is  founded  must  set  out  facts 
showing  that  there  is  some  foundation  for  the  claim  asserted  to  the  fund, 
or  some  plausibility  in  the  claim,  or  such  a  state  of  facts  as  justifies  a  rea- 
sonable doubt  in  the  mind  of  the  moving  party  as  to  its  validity.^'^  Under 
a  New  York  statute,^®  if  an  action  is  brought. against  a  savings  bank  to  re- 
cover moneys  on  deposit,  and  any  persons  not  parties  to  the  action  claim 
the  same  fund,  the  court  may,  on  petition  of  the  bank,  make  such  claimants 
parties  defendant.^^    Where,  in  an  action  against  a  savings  bank  to  recover 


95.  Interpleader  of  one  who  claims 
by  title  superior  to  depositor's. — Ger- 
man Sav.  Bank  v.  Friend,  20  N.  Y.  S. 
434,  48  N'.  Y.  St.  Rep.  400,  61  N.  Y. 
Super.   Ct.  400. 

96.  Code  of  Civ.  Proc,  §  820. 

97.  When  interpleader  permitted  un- 
der New  York  statute. — Mars  v.  Al- 
bany Sav.  Bank,  64  Hun  424.  19  N.  Y. 
S.  791,  46  N.  Y.  St.  Rep.  464,  affirmed 
in  69  Hun  398,  23  N.  Y.  S.  658,  53  N.  Y. 
St.   Rep.   144. 

In  an  action  against  a  bank  by  an 
administratrix  to  recover  a  deposit 
made  by  lier  intestate,  the  bank  filed 
an  affidavit  that  the  deposit  was 
claimed  by  certain  persons  as  a  gift, 
and  asked  that  they  be  substituted  as 
defendants.  Tlie  affidavit  stated  that 
such  claimants  presented  to  defendant 
copies  of  orders  purporting  to  be 
signed  by  intestate,  directing  the  de- 
posit to  be  paid  them  as  per  accom- 
panying passbook,  and  that  tlie  orders, 
together  with  the  passbook,  were  de- 
livered to  a  certain  person,  with  di- 
rections to  deliver  them  to  claimants 
on  the  death  of  intestate.  The  affi- 
davit further  stated  that  affiant  was 
informed  by  claimants'  attorney  that 
the  orders  were  delivered  to  claimants, 
as  directed,  but  that  for  some  un- 
known reason  the  passbook  came  into 
the  possession  of  intestate  before  his 
death,  and  thence  into  the  possession 
of  plaintiff.  Held,  that  in  the  absence 
of  the  original  orders,  or  any  proof 
by  affidavit  of  claimants  or  the  person 
to  whom  the  orders  and  passbook 
were  delivered,  there  was  nothing  au- 
thorizing the  presumption  of  gift,  and 
an  order  for  substitution  of  parties  was 
properly  denied.  Mars  v.  Albany  Sav. 
Bank,  69  Hun  398,  23  N.  Y.  S.  658,  53 
N.  Y.  St.  Rep.  144,  affirming  64  Hun 
424,  19  N.  Y.  S.  791,  46  N.  Y.  St.  Rep. 
464. 


98.  Banking  Law,  §  115  (Laws  1882, 
ch.  409,  §  259,  and  Laws  1892,  ch. 
689). 

99.  Substitution  of  parties  defendant 
under  New  York  statute. — Mahro  v. 
Greenwich  Sav.  Bank,  16  Misc.  Rep. 
537,  40  N.  Y.  S.  29,  74  N.  Y.  St.  Rep. 
639,  reversing  16  Misc.  Rep.  275,  38 
N.  Y.  S.  126;  McKeown  v.  Bank,  26 
Misc.  Rep.  824,  56  N.  Y.  S.  1080,  modi- 
fving  25  Misc.  Rep.  797,  54  N.  Y.  S. 
1106. 

An  application  under  thi^  statute  is 
not  an  application  for  an  interpleader. 
Mahro  v.  Greenwich  Sav.  Bank,  16 
Misc.  Rep.  537,  40  N.  Y.  S.  29,  74  N. 
Y.  St.  Rep.  639,  reversing  16  Misc. 
Rep.  275,  38  N.  Y.   S.  126. 

It  is  only  essential  that  such  appli- 
cation make  it  appear  that  the  per- 
son sought  to  be  made  defendant 
claims  the  fund  in  suit,  and  it  need 
not  state  facts  showing  the  nature  of 
his  claim.  Mahro  v.  Greenwich  Sav. 
Bank,  16  Misc.  Rep.  537,  40  N.  Y.  S. 
29,  74  N.  Y.  St.  Rep.  639,  reversing  16 
Misc.     Rep.  275,  38  N.  Y.  S.  126. 

Where  the  fund  in  controversy  is 
deposited  in  the  name  of  plaintiff  and 
another,  defendant  is  entitled,  under 
the  statute,  to  have  the  latter  made  a 
party.  Order,  25  Misc.  Rep.  797,  54 
N.  Y.  S.  1106,  modified.  McKeown  v. 
Bank,  26  Misc.  Rep.  824,  56  N.  Y.  S. 
1080. 

Where  a  depositor's  administrator 
claimed  a  deposit  standing  in  the  name 
of  his  intestate  before  action  brought 
by  plaintiii  to  recover  the  deposit  un- 
der an  alleged  gift  from  the  intestate, 
the  bank  is  entitled  under  the  statute 
to  have  the  administrator  joined  as  a 
party  defendant.  Quinn  v.  Bank,  86 
N.  Y.  S.  285;  McGuire  v.  Auburn  Sav. 
Bank,  78  App.  Div.  22,  79  N.  Y.  S.  91- 

And  it  is  not  essential  in  such  case 
that    the    bank    should   show   that   the 
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a  deposit  by  an  alleged  donee  thereof,  an  order  is  made  substituting  the  de- 
positor's administrator,  as  a  defendant,  it  is  proper  for  the  court,  in  its  dis- 
cretion, to  direct  the  passbook  to  be  surrendered  to  the  bank.^ 

§  306  (4)  Pleading— §  306  (4a)  In  Actions  against  Bank— 
§  306  (4aa)  Complaint. — A  complaint  in  an  action  to  recover  money 
from  a  savings  bank,  alleging  that  certain  money,  the  property  of  plaintiff, 
was  deposited  with  defendant  by  a  third  party,  and  that  defendant  refuses 
to  pay  over  the  money  on  demand,  is  defective  in  failing  to  allege  that  de- 
fendant knew  that  the  money  was  plaintiff's,  or  that  it  was  left  for  his  ben- 
efit or  in  trust  for  him.^  In  a  proceeding  by  quo  warranto  against  a  savings 
bank  prosecuted  for  usury,  an  allegation  that  the  bank  purchased  negotiable 
bills  at  amounts  exceeding  the  current  rates  of  exchange,  with  a  view  to 
evading  the  charter  restrictions  as  to  interest,  is  insufficient  to  charge  usury. 
Where  the  charter  merely  restricted  the  interest  to  be  charged  on  notes,  and 
did  not  affect  its  purchase  of  bills  of  exchange  at  whatever  rates  might  be 
agreed  upon  between  itself  and  those  dealing  with  it.^ 

§  306  (4ab)  Answer. — Where,  in  an  action  to  recover  a  savings  bank 
deposit,  the  bank  answers,  denying  possession  of  the  amount  claimed,  to 
escape  a  default,  before  moving  to  have  an  adverse  claimant  of  the  deposit 
made  a  party  defendant,  the  answer  does  not  affect  the  bank's  right  to  such 
relief.*  Where,  in  an  action  by  a  creditor  against  a  bank,  the  defense  of 
ultra  vires  in  the  contract  incurring  the  indebtedness  is  pleaded  by  defendant 
to  plaintiff's  complaint  only,  and  the  answer  to  the  pleading  of  an  intervener, 
claiming  as  an  attaching  creditor  of  plaintiff's  assignor,  merely  denies  the 
indebtedness  to  the  assignee,  the  finding  of  ultra  vires  required  by  the  evi- 
dence should  be  against  the  intervener,  as  well  as  the  plaintiff;  it  appearing 

administrator's   claim   is   well   founded.  Though  the  city  court  of  New  York 

McGuire  v.  Auburn  Sav.  Bank,  78  App.  can  not,  after  entry  of  an  order  of  in- 

Div.  22,  79  N.  Y.  S.  91.  terpleader    under     Code      Civ.      Proc, 

The  statute  has  no  application  where  §  820,  proceed  with  the   action,   it  can 

persons  claiming  the  fund  in  suit  have  grant    a    similar   motion,    and   proceed, 

only  a  future  interest,  and  not  a  pres-  when    the     order      is      granted      under 

ent  right  to  the  fund.  Gifford  v.  Oneida  Banking   Law,    Laws    1893,   p.    1896,    c. 

Sav.    Bank,   99   App.   Div.  25,   90   N.   Y.  689,   §   115,   and  when  the   action   is   to 

S.    693.  recover  money  on  deposit;  the  statute 

Where    an    administrator     sued     for  expressly     conferring       such       power, 

savings  deposits  made  by  his  intestate  Gottschall    v.    German    Sav.    Bank,    45 

in    defendant's   bank   in   her   name   "in  Misc.  Rep.  27,  90  N.  Y.  S.  896. 

trust    for   T.    H.,"    plaintiff   having    al-  1.    Court's  discretion  to  direct  pass- 

leged  that  the  name  "T.   H."   was  fie-  book  to  be    surrendered     to     bank. — 

titious,    that    the    deposits    were    really  Quinn  v.  Bank,  86  N.  Y.  S.  385. 

made  by  decedent  for  her  own  benefit,  2.     Complaint   in    action    to    recover 

and   that   the   defendant   knew   this   to  money   deposited   by   a   third   party. — 

be  true,  plaintiff's  case  depends  on  her  Crosby  v.  Bowerj'  Sav.  Bank,  67  How. 

proving   such    allegations,    and    defend-  Prac.   339,   50  N.   Y.   Super.   Ct.   453. 

ant  is  not,  therefore,  entitled  under  the  3.    Allegation   insufficient   to    charge 

statute,  to  an  order  making  T.  H.  and  usury. — State   v.   Boatmen's   Sav.    Inst, 

other    parties    defendants.      Order,     61  48   Mo.   189. 

N.    Y.    S.    971,    29    Misc.    Rep.    492,    af-  4.    Answer  not  affecting  bank's  right 

firmed.     Washington  v.  Seaman's  Bank,  to  have  adverse  claimant  made  a  party 

47  App.  Div.  625,  48  App.  Div.  632,  62  defendant.— Quinn   v.    Bank,    86    N.    Y. 

N.   Y.   S.   1150.  S.  285. 
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that  such  intervener  was  not  harmed  by  the  omission  to  again  plead  ultra 
vires  and  that  the  court  treated  it  as  properly  pleaded  against  him.^ 

§  306  (4b)  In  Actions  against  Officers  or  Stockholders  of  Bank 
— §  306  (4ba)  Complaint  or  Bill. — Where  the  directors  of  a  savings 
bank  are  sued  for  ^damages  resulting  from  false  representations  made  or 
caused  to  be  made,  or  acts  done  or  caused  to  be  done  by  them,  and  relied  on 
by  the  plaintiff;  the  false  representations  or  acts,  and  the  intent  thereby  to 
deceive  and  defraud  the  plaintiff,  must  be  averred  in  positive  terms.* 
Where  a  bill  filed  by  a  receiver  charges  that  defendants,  as  managers  of  a 
savings  bank,  have  improperly  loaned  corporate  funds  without  adequate  se- 
curity, and  that  the  receiver  was  compelled  to  accept  in  settlement  securities 
which  then  were,  and  ever  since  have  been,  worth  $400,000  less  than  the 
loan,  a  loss  is  sufficiently  averred,  although  the  securities  have  not  been 
turned  into  cash.'^  Where  a  statute  required  persons  seeking  to  organize  a 
bank  to  file  with  the  secretary  of  state  a  certificate  specifying,  among  other 
things,  the  names,  residence,  and  amount  of  shares  of  each  stockholder,  a 
suit  to  enforce  the  liability  of  stockholders  on  their  subscriptions,  and  settle 
the  affairs  of  a  savings  bank  which  has  become  insolvent,  should  be  based 
on  such  certificate,  which  should  be  filed  with  the  complaint.® 

§  306  (4bb)  Demurrer. — Where  a  bill  in  equity  avers  a  long  and 
systematic  violation  of  a  savings  bank  charter  by  the  president  and  com- 
mittee men,  the  managers  can  not  demur  on  the  ground  that  the  misconduct 
was  not  traced  to  them.^ 

§  306  (i^)  Demand  for  an  Accounting. — An  action  by  a  creditor 
of  a  savings  bank  against  the  directors  thereof  for  a  misappropriation  of 
its  funds  is  not  primarily  an  action  to  enforce  an  accounting,  and  a  specific 
demand  for  an  accounting  need  not  be  made.i** 

§  306  (5)  Evidence—!  306  (5a)  Presumptions  and  Burden  of 
Proof. — One  who  seeks  to  charge  as  a  partner  a  person  who  has  purchased 
stock  in  an  organized  bank  doing  business  as  a  savings  bank  has  the  burden 
of  proving  that  the  bank  was  a  partnership. ^^     In  an  action  against  a  sav- 

5.  Effect  of  failure  to  again  plead  775,  reversing  Williams  v.  Halliard,  38 
ultra   vires     after    intervention. — Laid-      N.  J.  Eq^  373. 

law   V.    Pacific    Bank,    137    Cal.   393,    70  Prima  facie,   in   such  case,  the  man- 

Pac.   277.  agers  must  be  presumed  to  have  known 

6.  Intent  to  deceive  and  defraud  of  the  conduct  of.  the  president  and 
must  be  averred  in  positive  terms. —  committee  men,  and  they  are  liable  for 
Zinn  V.   Mendel,   9  W.  Va.   580.  injury    from    want    of    ordinary    care. 

7.  Loss  resulting  from  improper  Williams  v.  McKay,  40  N.  J.  Eq.  189, 
loan  sufficiently  averred. — Dodd  v.  53  Am.  Rep.  775,  reversing  Williams 
Wilkinson,  41  N.  J.  Eq.  566,  7  Atl.  337.  v.   Halliard,  38  N.  J.   Eq.  373. 

8.  Certificate  required  to  be  filed  10.  In  action  against  directors  for 
with  complaint. — Herron  v.  Vance,  17  misappropriation  demand  for  accoimt- 
Ind.  595,  construing  1  Rev.  St.  1852,  ing  not  required. — Rice  v.  Howard,  136 
p.   159.  Cal.    433,    64    Pac.    693,    69    Pac.    77,    89 

9.  Ground    for    demurrer    by    man-  Am.  St.   Rep.  153. 

agers    held     insufficient. — Williams     v.  11.  Burden  of  proving  that  bank  was 

McKay,  40  N.  J.  Eq.  189,  53  Am.  Rep.       a    partnership. — In    re    Gibbs,    157    Pa. 
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ings  bank  to  recover  a  deposit,  plaintiff  need  not  show  that  by  the  rules  of 
the  bank  the  depositor  was  entitled  to  the  money  without  prior  notice,  as 
there  is  no  legal  presumption  that  the  bank  had  a  rule  entitling  it  to  prior 
notice.^^  A  bank,  in  an  action  by  a  depositor  to  recover  the  balance  of  a 
savings  account,  has  the  burden  of  proving  an  alleged  payment  of  or  with- 
drawal by  the  depositor.^*  In  an  action  against  savings  bank  to  recover 
money  deposited  by  plaintiff,  which  the  bank  refused  to  pay  on  the  ground 
that  it  had  been  paid  to  a  third  person  presenting  the  passbook,  it  is  not 
incumbent  on  plaintiff  to  show  negligence  on  the  part  of  the  bank.^* 

§  306  (5b)  Admissibility. — Where  one  deposits  money  in  a  savings 
bank  to  the  credit  of  another,  retaining  the  deposit  book  herself,  and  hav- 
ing minuted  upon  it  that  the  money  could  be  paid  to  her,  evidence  aliunde 
is  admissible,  upon  her  death,  to  show  her  intent  in  making  the  deposit.^' 
Where  one  deposits  money  in  his  own  name  as  trustee  for  another,  evidence 
of  his  acts  and  declarations  is  admissible  upon  his  death,  to  show  whether 
he  intended  to  create  a  trust.^®  In  an  action  against  a  savings  bank  on  an 
account  annexed,  to  recover  the  amount  of  a  deposit,  the  deposit  book  is 
admissible  to  show  the  amount  of  plaintiff's  money  received  by  the  bank, 


59,  27  Atl.  383,  22  L.  R.  A.  276;  Appeal 
of   Pease,    157   Pa.   75,    27   Atl.    386. 

12.  No  presumption  of  rule  entitling 
bank  to  prior  notice  of  withdrawal  of 
deposit. — Weld  v.  Eliot,  etc.,  Sav. 
Bank,   158    Mass.   339,   33   N.    E.   519. 

13.  Burden  of  proving  payment  of 
a  deposit. — Robinson  &  Sons  v.  Up- 
ton, 13  O.  C.  C,  N.  S.,  314,  21-31  O. 
C.  D.  330. 

14.  Burden  not  on  plaintiff  to  show 
bank's  negligence  in  making  payment. 
— Abramowitz  v.  Citizens'  Sav.  Bank, 
17  Misc.  Rep.  297,  40  N.  Y.  S.  385.  But 
see,  Israel  v.  Bowery  Sav.  Bank  (N. 
Y.),  9  Daly  507. 

15.  Evidence  admissible  to  show  in- 
tent in  making  deposit  to  another's 
credit.— Northrop  v.  Hale,  72  Me.  275. 

16.  Evidence  admissible  to  show 
whether  depositor  intended  to  create 
a  trust. — Gerrish  v.  New  Bedford  Inst., 
128  Mass.  159,  35  Am.  Rep.  365. 

In  an  action  by  the  executor  of  A. 
against  a  savings  bank  to  recover 
money  deposited  by  A.,  it  appeared 
that,  after  depositing  in  his  own  name 
all  allowed  by  the  rules,  he  made  other 
deposits  as  trustee,  one  for  his  only 
son  by  name,  and  the  others  for  his 
two  grandchildren  by  name;  that  for 
these  deposits  he  took  separate  bank 
books,  which,  after  his  death,  were 
found  among  his  effects,  having_  never 
been  delivered,  and  that  A.  during  his 
lifetime  collected,  receipted  for,  and 
used  all  dividends  declared  upon  these 
deposits.     A  by-law  of  the  bank  pro- 


vided that  "any  depositor,  at  the  time 
of  making  his  deposit,  may  designate 
the  person  for  whose  Ijenefit  the  same 
is  made,  which  shall  be  binding  on  his 
legal  representatives."  The  son  and 
grandchildren,  who  appeared  as  claim- 
ants, under  St.  1876,  c.  203,  §  19,  of- 
fered to  prove,  in  addition  to  the  facts 
above  stated,  that  A.  had  said  to  each 
of  them,  at  different  times,  "that  he 
had  put  this  money  in  the  bank  for 
them;  that  he  wanted  to  draw  the  in- 
terest during  his  lifetime;  and  that, 
after  he  was  gone,  they  were  to  have 
the  money."  Held,  that  the  evidence 
offered  was  admissible.  Gerrish  v. 
New  Bedford  Inst,  128  Mass.  159,  35 
Am.  Rep.  365. 

A  by-law  of  a  savings  bank  provided 
that  any  depositor  might  designate  at 
the  time  of  the  deposit  for  whose  bene- 
fit the  same  was  made,  and  should  be 
bound  by  such  condition.  A  father 
deposited  a  sum  in  his  own  name — 
David  Knowles — -and  a  like  sum  in  the 
name  "David  Knowles,  trustee  for 
Eliza  Knowles" — his  daughter.  In  an 
action  brought  by  her  against  the  bank 
after  his  death,  for  the  latter  sum, 
held,  notwithstanding  his  assent  to 
the  by-laws,  that  parol  evidence  was 
admissible  to  show  that  both  deposits 
were  his  money,  and  that  one  was 
made  in  her  name  because  the  amount 
of  both  exceeded  the  sum  which  the 
law  allowed  the  bank  to  hold  for  a 
single  depositor.  Brabrook  v.  Boston, 
etc.,  Sav.  Bank,  104  Mass.  228,  6  Am. 
Rep.   222. 
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although  such  book  contains  printed  conditions  of  deposit  and  payment. i" 
In  an  action  against  a  bank  by  a  husband  for  money  paid  to  his  wife  from 
his  account,  evidence  that  his  wife  frequently  made  deposits  on  his  account, 
presenting  his  bank  book  and  drawing  the  money  from  the  bank  on  account 
of  her  husband,  and  that  the  bank  had  no  notice  of  any  change  in  the  re- 
lationship between  the  husband  and  wife,  is  admissible  to  show  whether  or 
not  the  wife  had  actual  or  implied  authority  from  the  husband  to  draw  on 
his  account.is  In  an  action  against  a  savings  bank  to  recover  a  deposit, 
evidence  that  the  depositor,  whose  bank  book  had  been  stolen,  and  the  bal- 
ance therein  paid  to  the  thief,  was  at  the  time  of  his  death,  about  two  and  a 
half  months  after  such  money  was  drawn,  po^essed  of  but  a  small  amount 
of  money,  was  properly  admitted,  as  tending  to  negative  defendant's  posi- 
tion that  such  depositor,  or  some  one  with  whom  he  was  in  collusion  to 
defraud  defendant,  drew  such  money.^^ 

§  306  (5c)  Weight  and  Sufficiency. — Cases  relating  to  the  weight 
of  the  evidence  and  its  sufficiency  to  prove  particular  facts,  in  actions  by  or 
against  savings  banks,  or  against  the  officers  or  stockholders  of  such  banks, 
or  between  persons  claiming  money  deposited  in  such  banks,  will  be  found 
in  the  appended  note.^*' 


17.  Deposit  book  admissible  to  show 
amount  received  by  bank. — Brown  v. 
Abington  Sav.   Bank,  119  Mass.  69. 

18.  Evidence  admissible  to  show 
whether  wife  had  authority  to  draw  on 
husband's  account. — Moline  State  Sav. 
Bank  v.   Liggett,   106   111.   App.   223. 

19.  Evidence  admissible  to  negative 
defense  of  fraud. — Brown  v.  Merri- 
mack River  Sav.  Bank,  67  N.  H.  549, 
39  Atl.  336,  68  Am.  St.  Rep.  700. 

20.  Evidence  not  proving,  prima 
facie,  that  bank  was  a  partnership. — 
One  who  seeks  to  charge  as  a  partner 
a  person  who  has  purchased  stock  in 
an  organized  bank  doing  business  as 
a  savings  bank  has  the  burden  of  prov- 
ing that  the  bank  was  a  partnership, 
and  not  even  a  prima  facie  case  is  made 
by  evidence  that  the  bank  was  organ- 
ized under  the  name  of  the  Home  Sav- 
ings Bank,  with  a  president,  cashier, 
and  board  of  directors;  that  its  cer- 
tificates of  stock  recited  organization 
under  the  laws  of  the  state,  and  the 
division  of  its  capital  into  shares  of 
$100  each;  and  that  its  profits  were 
distributed  in  the  shape  of  dividends 
on  stock.  In  re  Gibbs,  157  Pa.  59,  27 
Atl.  383,  23  L.  R.  A.  276;  Appeal  of 
Pease,  157  Pa.  75,  37  Atl.  386. 

Evidence  establishing  husband's 
ownership  of  deposits. — In  a  contest 
involving  the  ownership  of  deposits  in 
a  savings  bank,  as  between  the  estates 
of  deceased  husband  and  wife,  the 
books  showed  deposits  in  the  name  of 


the  wife,  and  there  was  evidence  of 
the  following  circumstances:  The 
husband's-  ability  and  the  wife's  in- 
ability to  earn  and  accumulate;  the  de- 
positing and  withdrawing  of  sums  in 
and  from  the  accounts  by  the  husband; 
the  transfer  of  sums  between  the  ac- 
counts in  question  and  other  accounts 
of  the  husband;  that  the  husband  in 
fact  opened  the  account;  that  he  had 
prior  accounts  which  had  run  up  to 
$3,000,  the  legal  limit  for  a  single  de- 
positor; that  after  the  wife's  death  the 
husband  continued  the  account  as  his 
own;  that  no  administration  was  taken 
out  on  the  wife's  estate  for  four  years; 
that  before  her  death  she  had  given 
her  husband  an  order  for  the  whole 
sum;  that  she  had  never  had  any 
other  account;  that  the  wife  had 
never  personally  deposited  or  with- 
drawn a  single  sum;  that  she  was  un- 
known to  the  officers  of  the  bank;  that 
the  passbook  was  usually  in  the  hus- 
band's possession,  or  else  in  their  joint 
possession.  Held,  that  the  evidence 
established  the  ownership  of  the  hus- 
band. Kennebec  Sav.  Bank  v.  Fogg, 
83    Me.    374,    33   Atl.    351. 

Evidence  -warranting  jury  in  finding 
plaintiff  entitled  to  deposits. — In  an 
action  against  a  savings  bank  by  the 
administrator  of  A.,  there  was  evidence 
that  on  a  certain  day  there  was  stand- 
ing to  the  credit  of  A.,  on  the  books 
of  defendant,  a  certain  sum  on  two  ac- 
counts; that  on  the  same  day  he  drew 
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The  following  questions  have  been  held  to  be  questions  of  fact  for  the  de- 


an equal  amount  from  each  account, 
and  afterwards,  on  the  same  day, 
opened  three  new  accounts  with  de- 
fendant in  the  name  of  "A.,  trustee," 
and  deposited  a  certam  sum  on  each; 
that  during  the  lifetime  of  A.  the  five 
books  of  deposit,  received  by  him  of 
defendant,  were  lost  or  stolen  from 
his  possession;  that  A.  notified  de- 
fendant, after  the  loss  of  the  books, 
that  they  had  not  been  transferred, 
and  were  his  property;  that  defendant 
paid  plaintiff,  as  administrator,  the 
amounts  due  on  the  two  old  books  and 
on  one  of  the  new  ones  on  his  filing 
a  bond  to  indemnify  the  bank  against 
the  production  of  the  books,  but  de- 
clined to  pay  him  the  amounts  due  on 
the  remaining  two  books,  although  he 
tendered  to  defendant  a  bond  to  in- 
demnify it  against  the  production  of 
the  missing  books,  or  against  the 
claims  of  any  cestui  que  trust;  and 
that  neither  of  the  five  books  has  ever 
been  produced,  and  that  no  demand 
has  been  made  on  either  party  by  any 
person  claiming  to  be  a  cestui  que 
trust  of  the  new  accounts  remaining 
unpaid.  Held,  that  the  evidence  would 
warrant  the  jury  in  finding  for  plain- 
tiflf.  Powers  v.  Provident  Inst.,  134 
Mass.  377. 

Evidence  not  conclusive  of  owner- 
ship of  a  deposit. — The  entries  upon 
the  books  of  a  savings  bank,  and  upon 
the  passbooks  issued  by  such  bank  to 
a  depositor,  are  not  conclusive  evi- 
dence of  the  ownership  of  a  deposit  in 
the  bank.  Kennebec  Sav.  Bank  v. 
Fogg,  83  Me.  374,  22  Atl.  351. 

Evidence  as  to  control  of  deposit. — 
Evidence  that  a  passbook  showing  a 
deposit  of  a  savings  fund  in  the  name 
of  both  father  and  daughter  was  kept 
by  the  daughter  in  the  common  re- 
ceptacle of  the  household  in  her 
mother's  room  where  the  daughter 
could  and  did  get  it  whenever  she 
wished,  and  that  the  family  were  in 
moderate  circumstances  and  lived  to- 
gether amicably,  does  not  warrant  a 
holding  that  the  book  was  not  in  the 
daughter's  possession  sufficiently  to 
indicate  a  control  of  the  fund  as 
claimed  by  her.  Carlin  v.  Carlin  (N. 
J.),   64  Atl.   1018. 

Evidence  sustaining  finding  that 
bank  book  was  destroyed. — In  an  ac- 
tion by  an  administrator  to  recover  of 
a  bank  the  balance  due  on  a  deposit 
made  in  1861  by  the  intestate,  who  died 
in   1868,   there   was   evidence   of  a   fire 
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in  1867  in  the  house  occupied  by  the 
intestate,  in  which  many  of  his  pa- 
pers were  destroyed.  The  treasurer 
of  the  bank  testified  that  he  had  been 
connected  with  the  bank  for  twenty- 
five  years,  and  that  no  one  had  de- 
manded payment  of  the  account,  or 
had  presented  the  deposit  book.  There 
was  also  evidence  that  some  time  be- 
tween April,  1863,  and  October,  1875, 
notice  was  given,  though  it  did  not 
appear  by  whom,  that  the  book  'was 
lost.  Held  to  sustain  a  finding  that 
the  book  was  destroyed  by  the  fire  in 
1867.  Hudson  v.  Roxbury  Inst.,  57  N. 
E.  10^1,  176  Mass.  522. 

Evidence  showing  want  of  authority 
and  fraud  in  drawing  money. — In  an 
action  by  a  bank  to  recover  money 
drawn  from  a  third  person's  deposit 
by  defendant's  intestate,  the  depositor 
denied  intestate's  authority.  The  cash- 
ier testified  that  he  did  not  remember 
the  representations  made  by  intestate; 
that  intestate  had  the  passbook,  and 
receipted  for  the  money.  He  and  an- 
other witness  testified  to  different  con- 
versations in  which  the  depositor  said 
that  intestate  could  use  his  money,  but 
these  conversations  were  denied  by 
the  depositor.  The  bank's  answer  in 
a  suit  against  it  by  the  depositor 
averred  intestate's  authority  to  draw 
the  money.  Depositor  could  not  read 
English,  but  could  read  certain  nu- 
merals. He  deposited  money  after  the 
withdrawals  by  intestate,  but  denied 
having  seen  the  charges  against  him 
on  the  passbook.  Held  sufficient  to 
show  want  of  authority  and  fraud  on 
intestate's  part  in  drawing  the  money. 
City  Sav.  Bank  v.  Enos,  135  Cal.  167, 
67    Pac.    52. 

A  finding  that  a  savings  bank  was 
negligent  in  paying  plaintiff's  deposit 
to  a  person  who  presented  the  pass- 
book and  answered  correctly  as  to  all 
information  given  by  plaintiff  when  he 
opened  the  account  is  supported  by 
evidence  that  the  paying  teller  knew 
plaintiff  by  sight.  Geitelsohn  v.  Citi- 
zens' Sav.  Bank,  19  Misc.  Rep.  422,  44 
N.  Y.  S.  89,  affirmed  in  20  Misc.  Rep. 
84,  45  N.  Y.  S.  90. 

Qn  the  issue  as  to  whether  a  sav- 
ings bank  was  negUgent  in  paying  a 
deposit  to  a  wrong  person,  evidence 
held  to  warrant  the  jury  in  finding 
negligence  on  the  part  of  the  bank, 
making  it  liable  to  the  depositor  for 
the  money  paid.     Chase  v.  Waterbury 


2232 


BANKS  AND  BANKING. 


§  306  (6a) 


termination  of  the  jury :   Whether  a  particular  bank  is  under  the  evidence 
a  savings  institution,  which  pays  interest  on  its  deposits  which  are  not  sub- 


Sav.  Bank,  77  Conn.  295,  59  Atl.  37,  69 
L.   R.  A.   329. 

Evidence  held  to  show  bank  was  not 
negligent  in  making  payment. — In  an 
action  against  a  savings  bank  to  re- 
cover deposits,  in  which  defendant  al- 
leged that  it  had  paid  the  deposits  after 
the  depositor's  death  to  her  mother 
and  sister,  who  had  possession  of  the 
passbook  and  signed  orders  for  the 
money,  evidence  considered,  and  held 
to  show  that  the  bank  was  not  negli- 
gent in  failing  to  observe  the  differ- 
ence between  the  signature  of  the  de- 
positor and  that  of  the  person  draw- 
ing the  money.  Kelley  v.  Buifalo  Sav. 
Bank,  88  App.  Div.  374,  84  N.  Y.  S. 
642,  14  N.  Y.  Ann.  Cas.  81,  reversed  in 
180  N.  Y.  171,  72  N.  E.  995,  69  L.  R.  A. 
317,  105  Am.  St.  Rep.  720. 

Evidence  of  negligence  insufficient 
to  warrant  submission  of  question  to 
jury. — Where  a  savings  bank,  whose 
rules  provide  that  although  the  bank 
will  endeavor  to  prevent  fraud  upon 
its  depositors,  yet  that  the  possession 
of  its  passbook  by  a  depositor  shall 
be  sufficient  authority  to  warrant  any 
payment,  and  that  all  payments  to 
persons  producing  the  book  shall  be 
valid,  has  a  custom  requiring  a  signa- 
ture of  each  depositor  at  the  opening 
of  an  account  in  a  book  kept  by  the 
bank  for  that  purpose,  in  an  action 
against  the  bank  by  a  depositor  who 
had  so  signed,  and  whose  book  was 
stolen,  and  presented  to  the  bank  by 
one  who  had  signed  such  depositor's 
name  to  a  receipt  for  the  amount  of 
the  deposits,  and  received  the  same,  in 
which  the  bank's  assistant  teller  who 
paid  the  money  testifies  that  he  com- 
pared the  signature  to  the  receipt  with 
that  of  plaintiff  upon  the  books,  and 
was  satisfied  of  the  genuineness  of 
the  former,  but  the  evidence  adduced 
by  plaintiff  tends  to  show  that  the 
signatures  were  unlike,  it  is  proper  to 
refuse  to  submit  to  the  jury  the  ques- 
tion whether  the  failure  to  discover 
the  discrepancy  was  not  negligence. 
Appleby  v.  Erie  County  Sav.  Bank,  62 
N.  Y.  12. 

Evidence  insufficient  to  prove  a 
trustee  liable  for  mismanagement. — In 
an  action  against  trustees  of  a  sav- 
ings bank  for  damages  caused  by  their 
misconduct  in  the  management  of  the 
bank,  as  to  one  defendant  there  was 
no  evidence  other  than  the  minutes 
of  his  attendance  at  the  meeting  which 
authorized  the  purchase  of  certain 
realty,  which  purchase  was  alleged  to 


be  reckless  and  unreasonable  ex- 
travagance. He  denied  such  attend- 
ance, and  asserted  his  ignorance  of 
the  transaction  until  it  was  closed. 
Held,  that  he  was  entitled  to  a  dis- 
missal of  the  complaint.  Hun  v.  Gary 
(N.  Y.),  59  How.  Prac.  426. 

Action  for  deposit — Verdict  for  de- 
fendant properly  directed. — In  an  ac- 
tion against  a  savings  bank  by  the  ad- 
ministratrix of  a  deceased  depositor 
to  recQver  an  alleged  unpaid  balance, 
it  was  established  that  the  deposits 
made  by  the  decedent  were  subject  to 
a  by-law  requiring,  in  case  of  with- 
drawals, production  of  the  bank  book, 
and  that  during  her  lifetime  practically 
the  entire  deposit  had  been  so  with- 
drawn. The  bank  book  was  not  pro- 
duced or  accounted  for  at  the  trial. 
Held,  that  a  verdict  for  defendant  was 
properly  directed.  Hales  v.  Seamen's 
Bank,  28  App.  Div.  407,  51  N.  Y.  S. 
140. 

Evidence  showing  that  order  au- 
thorizing transfer  of  passbook  was 
presented  and  acted  upon. — In  an  ac- 
tion to  recover  possession  of  a  savings 
bank  passbook  issued  to  plaintiff's  tes- 
tatrix, the  evidence  held  to  show  that 
an  order  executed  by  testatrix,  au- 
thorizing the  bank  to  transfer  her 
passbook  and  her  interest  therein  to 
defendant,  was  presented  to  the  bank 
and  acted  upon  prior  to  testatrix's 
death.  Order,  114  App.  Div.  626,  99 
N.  Y.  S.  989,  affirmed.  Augsbury  v. 
Shurtliff,  190  N.  Y.  507,  83   N.  E.  1132. 

Evidence  showing  sufficient  consid- 
eration for  assignment  of  bank  ac- 
count.— Evidence  held  sufficient  to 
warrant  a  finding  that  a  decedent's  as- 
signment of  a  savings  bank  account 
was  supported  by  a  sufficient  consid- 
eration. Stacks  V.  Buten,  141  \¥is. 
235,    134    N.    W.    403. 

Evidence  not  justifying  conclusion 
that  beneficiary  of  deposit  received 
benefit  of  it. — Where  money  was  de- 
posited in  a  savings  bank  for  an  in- 
fant, and  the  bank'  negligently  paid 
the  same  to  the  child's  father,  in  a  suit 
by  the  beneficiary  to  recover  of  the 
bank  testimony  of  the  father  that  the 
money  was-  expended  in  carrying  a 
question  pending  between  members  of 
his  family  to  such  a  head  as  resulted 
in  the  child's  remaining  at  a  certain 
college  a  year  longer  than  she  other- 
wise would  have  done  did  not  justify 
a  conclusion  that  she  received  the 
benefit  of  the  money  in  such  sense  as 
to  defeat  her  recovery.    Ficken  v.  Emi- 
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ject  to  check  ;2i  whether  or  not  the  purchase  of  land  by  the  trustees  of  a 
savings  bank,  was,  considering  the  financial  condition  of  the  bank,  a  reason- 
able exercise  of  the  discretion  vested  in  them;^^  and  whether,  where  one 
deposits  money  in  a  savings  bank  in  his  own  name  as  "trustee,"  without 
naming  any  cestui  que  trust,  the  money  so  deposited  belongs  to  the  de- 
positor absolutely,  or  is  held  by  him  in  trust. ^^  Where  husband  and  wife, 
having  individual  accounts  at  a  savings  bank,  execute  an  order  on  the  bank 


grants',  etc.,  Sav.   Bank,  33  Misc.  Rep. 
92,  67 'N.  Y.  S.  143. 

Evidence  warranting  finding  that 
right  to  notice  of  withdrawal  had  been 
waived. — In  an  action  for  money  had 
and  received  against  a  savings  bank, 
whose  by-laws  provided  that  a  three 
months'  notice  in  writing  should  be 
given  of  a  depositor's  intention  to 
withdraw  a  sum  of  the  amount  sued 
for,  the  answer  alleged  that  the  bank 
had  in  its  possession  a  certain  sum 
standing  in  the  name  of  the  plaintiff; 
that  the  bank  was  summoned  as  trus- 
tee, and  the  funds  were  attached,  in 
an  action  against  the  plaintiff's  hus- 
band, as  funds  belonging  to  him,  but 
standing  in  her  name;  tliat  the  bank 
was  charged  as  trustee  in  that  action, 
and  judgment  was  entered  against  it, 
upon  wliich  execution  issued;  and 
that,  after  satisfying  the  execution  and 
deducting  the  trustee's  costs  and  sums 
withdrawn,  the  bank  had  in  its  hands 
a  certain  sum,  which  it  was  ready  to 
pay  to  the  person  to  whom  the  same 
belonged.  There  was  evidence  tend- 
ing to  show  that  the  plaintiif,  no  no- 
tice in  writing  having  been  given  by 
her,  went  to  the  bank,  and  asked  for 
the  funds  standing  in  her  name,  and 
that  the  treasurer  replied  that  she  had 
no  funds  in  the  bank;  and  the  treas- 
urer testified  that  he  declined  to  pay 
the  money  to  the  plaintiff  because  the 
funds  claimed  were  held  by  trustee 
process,  and  that,  if  they  had  not  been 
so  held,  he  would  have  paid  her.  The 
plaintiff  testified,  without  contradic- 
tion, that  the  money  was  her  own;  and 
her  husband,  who  was  summoned  in 
as  claimant,  disclaimed  said  funds 
Held,  that  the  evidence  warranted  a 
finding  that  the  right  to  notice  had 
been  waived.  Townsend  v.  Webster, 
etc.,  Sav.  Bank,  143  Mass.  147,  9  N.  E. 
531. 

21.  Whether  bank  is  a  savings  in- 
stitution a  question  for  jury. — Dotten- 
heim  v.  Union  Sav.  Bank,  etc.,  Co.,  114 
Ga.    788,    40    S.    E.    825. 

22.  Question  whether  trustees  ex- 
ceeded their  discretion  is  for  jury. — 
French  v.  Redman  (N.  Y.),  13  Hun 
503.  In  this  case  the  bank  was  incor- 
porated in  1867,   and  during  the  years 


1867,  1868,  and  1869  the  expenditures 
exceeded  the  receipts.  In  1870  and  1871 
the  receipts  were  in  excess  of  the  ex- 
penditures, and  in  1873  and  1873  the 
expenditures  again  exceeded  the  re- 
ceipts. In  1873  the  trustees  purchased 
four  lots,  three  of  which  were  sold, 
and  on  the  fourth  a  banking  house  was 
erected.  An  action  was  brought  by  a 
receiver  against  the  trustees  to  re- 
cover damages  sustained  by  the  bank 
by  the  purchase   of  the   lots. 

23.  Question  whether  deposit  be- 
longed to  depositor  absolutely  or  in 
trust  property  submitted  to  jury. — In 
an  action  against  a  savings  bank  by 
the  administrator  of  A.,  there  was  evi- 
dence that,  on  a  certain  day,  there  was 
standing  to  the  credit  of  A.,  on  the 
books  of  the  defendant,  a  certain  sum 
on  two  accounts;  that  on  the  same  day 
he  drew  an  equal  amount  from  each  ac- 
count, and  afterwards,  on  the  same 
day,  opened  three  new  accounts  with 
the  defendant  in  the  name  of  "A., 
Trustee,"  and  deposited  a  certain  sum 
on  each;  that  during  the  lifetime  of  A. 
the  five  books  of  deposit,  received  by 
him  of  the  defendant,  were  lost  or 
stolen  from,  his  possession;  that  A. 
notified  the  defendant,  after  the  loss  of 
the  books,  that  they  had  not  been 
transferred,  and  were  his  property; 
that  the  defendant  paid  the  plaintiff, 
as  administrator,  the  amounts  due  on 
the  two  old  books  and  on  one  of  the 
new  ones,  on  his  filing  a  bond  to  in- 
demnify the  bank  against  the  produc- 
tion of  the  books,  but  declined  to  pay 
liim  the  amounts  due  on  the  remaining 
two  books,  although  he  tendered  to  the 
defendant  a  bond  to  indemnify  it 
against  the  production  of  the  missing 
books,  or  against  the  claim  of  any 
cestui  que  trust;  and  that  neither  of 
the  five  books  has  ever  been  produced, 
and  that  no  demand  has  been  made  on 
either  party  by  any  person  claiming 
to  be  a  cestui  que  trust  of  the  new  ac- 
counts remaining  unpaid.  Held,  that 
the  case  was  properly  submitted  to  the 
jury  on  the  issue  whether  the  money 
deposited  by  A.  on  the  new  accounts 
belonged  to  him  absolutely,  or  was 
held  by  him  in  trust.  Powers  v.  Prov- 
ident Inst.,  134  Mass.  377. 
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to  merge  the  same,  in  an  action  on  the  death  of  the  wife  to  recover  posses- 
sion of  the  bank  book  it  is  reversible  error  to  nonsuit  the  plaintiff  without 
submitting  to  the  jury  the  question  as  to  whether  such  order  was  delivered 
by  the  husband  to  the  bank  during  the  life  of  the  wife.^*  Whether,  after  a 
savings  bank  has  been  notified,  by  one  claiming  the  right  of  control  over 
money  deposited  in  the  bank,  not  to  pay  the  money  to  a  person  who  is  in 
possession  of  the  deposit  book,  the  assent  of  the  person  giving  such  notice 
to  the  payment  of  the  money  to  the  person  having  possession  of  the  book 
can  be  inferred  from  facts  in  evidence,  is  a  question  of  fact  for  the'  jury, 
and  not  one  of  law  for  determination  by  the  court.^^  Where  a  savings 
bank  pays  out  a  deposit  to  one  other  than  the  depositor,  who,  without  au- 
thority, presents  the  deposit  book,  the  question  whether  the  bank  exer- 
cised reasonable  care  in  making  the  payment,  if  there  is  evidence  that  it 
did  not  exercise  such  care,  is  for  the  jury,  notwithstanding  a  by-law  ot 
such  bank  provides  that  all  payments  made  by  the  bank  on  presentation  of 
such  book  shall  be  binding  on  the  depositor. ^^     But  it  has  been  held  that 


24.  Question  of  time  of  delivery  of 
order  to  merge  accounts  is  for  jury. — 

Augsbury  v.  Shurtliff,  180  N.  Y.  138,  72 
N.  E.  927,  reversing  90  App.  Div.  61S, 
86  N.  Y.  S.  1128. 

25.  Question  whether  assent  to  pay- 
ment of  deposit  can  be  inferred  is  for 
jury. — Money  was  deposited  in  the  sav- 
ings department  of  a  bank,  one  of 
whose  rules,  as  printed  in  the  deposit 
book,  was  that  deposits  were  payable 
to  the  person  producing  the  book,  un- 
less the  book  had  been  lost,  and  no- 
tice given  to  the  bank  before  payment. 
After  the  bank  had  had  oral  notice  not 
to  pay  the  deposit  to  a  certain  person 
who  might  present  the  book,  the  book 
was  presented  by  such  person  for  pay- 
ment, and  the  bank  sent  for  the  per- 
son who  had  given  the  notice,  who  ap- 
peared, and  a  conversation  took  place 
in  the  bank  between  the  two,  relative 
to  the  deposit,  after  which  the  bank 
paid  the  money.  Held,  in  an  action 
against  the  bank  for  paying  the  money 
contrary  to  the  notice,  that  it  was  for 
the  j.ury  to  determine  whether  from 
said  conversation  and  the  omission 
to  make  further  objection,  the  author- 
ity of  the  bank  to  make  the  payment 
could  be  inferred.  Eagle,  etc.,  Mfg.  Co. 
V.  Belcher,  89  Ga.  318,  15  S.  E.  482. 

26.  Question  of  bank's  negligence 
in  making  payment  is  for  jury. — Smith 
■V.  Brooklyn  Sav.  Bank,  101  N.  Y.  58, 
4  N.  E.  133,  54  Am.  Rep.  «53;  Allen  v. 
Williamsburgh  Sav.  Bank,  69  N.  Y. 
314. 

Whether  a  savings  bank  is  liable  for 
money  deposited,  which  has  been  paid 
to  another  than  the  depositor  on  pres- 
entation   of    his    deposit    book,    which 


was  stolen,  there  being  evidence  of 
negligence  on  the  part  of  defendant, 
in  not  requiring  such  person  to  identify 
himself,  and  in  not  comparing  his  sig- 
nature with  that  of  such  depositor  on 
the  bank's  books,  is  a  question  for  the 
jury.  Brown  v.  Merrimack  River  Sav. 
Bank,  67  N.  H.  549,  39  Atl.  336,  68  Am. 
St.  Rep.  700. 

In  an  action  against  a  savings  bank 
by  a  depositor  to  recover  money 
charged  to  have  been  negligently  paid 
out  by  the  bank  on  a  forged  check, 
where  it  appeared  that  there  were  some 
dissimilarities  between  plaintiff's  gen- 
uine signature  on  the  bank's  signature 
book  and  the  forged  signature,  the 
court  properly  left  it  to  the  jury  to  de- 
cide whether  the  dissimilarities  were 
such  as  would  lead  a  person  of  reason- 
able prudence  to  accept  the  check  as 
genuine,  and  whether  the  clerk  who 
cashed  it  could,  by  ordinary  observa- 
tion, have  appreciated  the  differences. 
Prickle  v.  German  Sav.  Bank,  56  N.  Y. 
Super.  Ct.  468,  4  N.  Y.  S.  627,  23  N.  Y. 
St.  Rep.  121. 

Plaintiff  deposited  moneys  in  de- 
fendant savings  bank,  and,  being  un- 
able to  write,  signed  the  bank's  signa- 
ture book  with  his  mark.  Later  he 
learned  to  write,  and  then  recorded 
his  signature  with  the  bank,  and  there- 
after drew  three  drafts  on  the  bank, 
which  were  paid.  Subsequently  his 
bank  book  was  stolen  from  him,  and 
the  thief  presented  it  to  the  bank,  and 
drew  eleven  drafts  on  the  deposit,  sign- 
ing plaintiff's  name.  The  forged  sig- 
natures did  not  resemble  the  genume 
signatures  to  the  three  drafts  drawn 
by  plaintiff,    and   the   thief   was   asked 
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where  the  officer  of  the  bank  who  made  the  payment  testifies  that  he  applied 
the  usual  tests  for  identification,  according  to  the  custom  or  rules  of  the 


the  test  questions  concerning  plaintiff's 
age,  occupation,  and  family,  and  an- 
swered them  correctly.  Plaintiff  vis- 
ited the  bank  and  demanded  his  money, 
but  was  told  that  it  had  been  paid  to 
the  forger,  and  would  not  again  be 
paid.  Held,  that  a  verdict  should  not 
have  been  directed  for  plaintiff,  but 
that  the  case  should  have  gone  to  the 
jury  on  the  question  whether  defend- 
ant used  due  care  in  the  payment  of 
the  forged  drafts.  Kenny  v.  Harlem 
Sav.  Bank,  65  Misc.  Rep.  466,  120  N. 
Y.  S.  82. 

Where  defendant  savings  bank  paid 
money  to  S.,  who  presented  plaintiff's 
passbook  and  forged  his  name,  testi- 
mony of  the  bank's  officer,  whose  duty 
it  was  to  examine  the  signatures,  that 
after  making  comparison  he  could  read- 
ily distinguish  the  genuine  signatures 
from  the  forgeries;  that  he  did  not  ask 
S.  any  of  the  questions  as  to  his  birth- 
place, age,  etc.,  which  facts  are  always 
set  opposite  a  depositor's  name  for 
future  identification;  that  the  signa- 
ture was  such  a  good  imitation  that 
he  did  not  think  he  could  be  mistaken; 
that  he  was  frequently  so  busy  that  he 
did  not  have  time  to  ask  the  questions; 
and  that,  on  account  of  the  rush  of  busi- 
ness, if  a  signature  presented  "is 
a  tolerably  good  signature,  we  have 
it  paid  without  any  questions" — pre- 
sented a  question  of  defendant's  negli- 
gence for  the  jury.  Saling  v.  German 
Sav.  Bank,  7  N.  Y.  S.  642,  15  Daly  386, 
27  N.  Y.  St.  Rep.  975. 

In  replevin  against  a  bank  for  a  pass- 
book evidencing  plaintiff's  deposit, 
where  one  of  the  regulations  contained 
in  such  passbook  required  the  deposi- 
tor to  give  thirty  day's  notice  of  the 
withdrawal  of  his  deposit,  it  is  a  ques- 
tion for  the  jury  whether  the  bank,  in 
the  absence  of  such  notice,  was  guilty 
of  negligence  in  paying  the  amount  of 
plaintiff's  deposit  to  one  who  had  stolen 
the  passbook,  and  presented  it  at  the 
bank,  personating  plaintiff,  and  sign- 
ing his  name  to  the  receipt;  the  bank 
having  received  no  notice  from  plain- 
tiff of  the  theft.  Wegner  v.  Second 
Ward  Sav.  Bank,  76  Wis.  242,  44  N.  W. 
1096. 

A  New  York  Statute,  Laws  1875,  c. 
371,  §  32,  as  amended  by  Laws  1878, 
c.  347,  in  respect  to  savings  banks,  pro- 
vides that  the  deposits  shall  be  paid 
to  a  depositor  or  his  legal  representa- 
tive, after  demand  and  previous  no- 
tice,   under    regulations    prescribed    by 


the  board  of  trustees,  which  are  to  be 
conspicuously  posted  in  ■  the  place  of 
business,  and  printed  in  the  passbook 
furnished  by  the  bank,  and  which  shall 
be  evidence  between  it  and  depositors 
of  the  terms  on  which  deposits  are 
made;  but  that  no  payments  will  be 
made  unless  the  passbook  be  produced, 
and  the  proper  entry  made  therein  at 
the  time  of  the  transaction.  Defendant 
adopted  a  by-law  providing  that  "the 
treasurer  will  endeavor  to  prevent 
frauds,  but  all  payments  made  to  per- 
sons producing  the  passbook  shall  be 
deemed  valid  payments,  and  discharge 
the  bank  from  any  further  liability." 
Held,  that  the  question  whether  or  not, 
under  such  agreement,  the  bank  was 
negligent  in  making  advances  on  the 
passbook  of  plaintiff  to  one  presenting 
it  and  who  was  believed  by  the  paying 
teller  to  be  the  plaintiff,  whom  the  teller 
did  not  know,  was  for  the  jury. 
Fox  V.  Onondaga  County  Sav.  Bank, 
53  Hun  638,  7  N.  Y.  S.  17,  25  N.  Y.  St. 
Rep.  672,  3  Silvernail  397. 

Payments  made  after  the  death  of 
the  depositor. — Where  R.  presented 
decedent's  passbooj:  to  defendant  bank, 
demanding  the  deposit,  and  saying  that 
it  had  been  given  to  her  by  decedent, 
and,  after  she  had  produced  affidavits 
proving  decedent's  death  and  the  al- 
leged gift,  the  bank  paid  her  the  money, 
whether  the  bank  acted  with  due  dili- 
gence in  ascertaining  if  she  was  enti- 
tled thereto  was  for  the  jury.  Pod- 
more  11.  South  Brooklyn  Sav.  Inst.,  48 
App.  Div.  218,  62  N.  Y.  S.  961. 

The  rules  of  defendant,  a  savings 
bank,  provided  (1)  that  all  payments 
of  deposit  made  to  any  person  produc- 
ing the  proper  passbook  should  be 
valid,  and  (2)  that  on  the  death  of  any 
depositor  his  deposit  should  be  paid 
to  his  legal  representative.  On  the 
death  of  a  depositor,  an  alleged  donee 
causa  mortis  presented  his  passbook 
and  demanded  payment,  which  was  re- 
fused; whereupon  action  was  brought 
and  judgment  recovered  against  the 
bank  by  the  donee,  after  which  the 
bank  paid  the  deposit  to  the  donee, 
and  recovered  back  the  passbook.  The 
donee's  attorney  prepared  the  com- 
plaint, and  defendant's  answer  and  the 
referee's  decision  in  the  cause,  and 
paid  all  expenses  therein,  without  cost 
to  defendant.  Held,  in  an  action  by 
the  administrator  of  the  alleged  donor 
to  recover  the  deposit,  that  the  ques- 
tion of  defendant's  negligence  in  mak- 
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bank,  and  his  testimony  is  not  contradicted,  nor  his  credibility  impeached, 
it  is  error  to  submit  to  the  jury  the  question  whether  reasonable  care  was 
used  by  the  bank.^'^ 

§  306  (6b)  Instructions  to  Jury. — Where  a  deposit  book  has  been 
destroyed  by  fire,  the  depositor's  administrator  is  thereby  excused  from  pro- 
ducing it,^^  and  hence  requests  for  instructions  based  on  the  necessity  of 
presenting  the  book  in  order  to  obtain  payment  are  properly  refused.^^ 

§  306  (6^)  Costs. — A  savings  bank  unjustifiably  refuses  to  pay  a 
deposit,  so  that  costs  are  properly  chargeable  against  it,  if,  although  the 
name  of  the  depositor  was  an  assumed  one,  his  identity  is  shown  by  posses- 
sion of  the  passbook  and  an  affidavit  of  the  fact.^" 

§  306  (7)  Appeal  and  Error. — Where  there  is  a  finding  in  an  action 
against  a  savings  bank  by  a  creditor  that  the  debt  is  for  money  expended 
by  the  creditor  for  the  use  and  benefit  of  the  bank  and  at  its  request,  it  will 
be  presumed  on  appeal  that  the  money  was  expended  for  purposes  for 
which  the  bank  could  incur  a  liability.^i  Where  in  an  action  against  a  sav- 
ings bank  for  money  deposited  by  plaintiff  in  the  name  of  another,  there  is 
a  judgment  for  defendant,  the  affirmance  of  which  might  embarrass  the 
plaintiff  in  the  enforcement  of  an  equitable  right  he  may  have  to  the  de- 
posit, the  appellate  court  should  of  its  own  motion  reverse  the  judgment 
pro  forma,  and  remand  the  case,  that  the  person  in  whose  name  the  money 
is  deposited  may  be  cited  in,  where  there  is  a  statute  under  which  such  per- 
son may  be  made  a  party  defendant.^^ 

ing  payment  of  the  deposit  under  these  prescribed    by   the    rules    of   the    bank 

circumstances    should    have    been,  sub-  were    exhausted   to   obtain   a   sufficient 

mitted   to    the   jury.      Farmer   v.    Man-  identification  at  the  time  payment  was 

hattan  Sav.  Inst.,  60  Hun  462,  15  N.  Y.  made,  and  such  testimony  was  uncon- 

S.  235.  tradicted,   it  was   error   to   submit  the 

27.    When  it  is  error  to  submit  ques-  case  to  the  jury.     Ferguson  v.  Harlem 

tion  of  bank's  negligence  to  jury. — In  Sav.  Bank,  43  Misc.  Rep.  10,  86  N.  Y. 

an  action  against  a  savings  bank  to  re-  S.  825. 

cover  the  amount  of  a  deposit  paid  to  28.   See  ante,  '"Repayment  of  Depos- 

a    person    who    stole    the     depositor's  its,"  §  305. 

passbook,    the    teller    testified    that    he  29.      When     requested     instructions 

applied   the    usual   tests   for   identifica-  based  on  necessity  of  presenting  book 

tion,   according-  to   the   custom   of   the  properly  refused. — Hudson  v.  Roxbury 

bank,  and  his  testimony  was  not  con-  Inst.,  176  Mass.  532,  57  N.  E.  1021. 

tradicted,    nor   was   his    credibility   im-  30.     When     costs     are     chargeable 

peached.     Held,   that   it   was   error   to  against    bank. — Davenport    v.    Savings 

submit  to  the  jury  the  question  whether  Bank  (N.  Y.),  36  Hun  303. 

reasonable  care  was  used  by  the  bank.  31.    Presumption    on    appeal. — Laid- 

Geitelsohn   v.    Citizens'    Sav.    Bank,    17  law  v.  Pacific  Bank  (Cal.),  67  Pac.  897. 

Misc.  Rep.  574,  40  N.  Y.  S.  662,  75  N.  32.  When  judgment  will  be  reversed 

Y.  St.  Rep.  64.  and   case  remanded  that  third  person 

Where,   in   an  action   against  a  sav-  may   be   cited   in. — Kavanagh   v.   Ver- 

ings  bank  to  recover  a  balance  alleged  mont    Sav.    Bank,    68    Vt.   494,   35   Atl. 

to  be  due  a  depositor,  it  appeared  that  461.     In   this   case  the   bank  defended 

payment  was  made  by  the  bank  on  a  on    the    ground   that   its   contract   was 

forged  draft,  but  the  officer  making  the  with    the    person   in   whose    name   the 

payment    testified    that    the    difference  money     was     deposited,     who,     it     ap- 

between   the    genuine    and    the    forged  peared,  had  refused  to  sign  a  transfer 

signatures    was    slight,    and    all    means  of  the   account  to  plaintiff,   and  there 
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§  306  (7-|)  .Custody  of  Deposits  Pending  Suit. — Provision  is 
sometimes  made  by  statute  for  the  custody  of  the  fund  in  controversy  in  a 
suit  against  a  savings  bank  for  moneys  on  deposit,  where  persons  claiming 
the  fund,  not  parties  to  the  action,  are  made  defendants  thereto. ^^ 

§  308.  Forfeiture  of  Charter  and  Dissolution. — Where  a  savings 
company  has  no  powers  besides  those  common  to  all  corporations,  except 
to  receive  money  from  one  dime  and  upward  on  deposit,  to  allow  interest  on 
it  in  accordance  with  the  by-laws,  and  to  loan  the  deposits,  the  closing  of  its 
doors,  the  cessation  of  business,  and  the  temporary  suspension  of  the  com- 
pany for  seven  days,  will  not  operate  a  forfeiture  of  its  charter  absolutely, 
if  no  creditor  complains.^*  A  New  Jersey  statute  authorizes  the  managers 
of  a  savings  institution  to  dissolve  it,  if,  at  a  meeting  of  the  managers,  "a 
resolution  declaring  the  dissolution  to  be  advisable  be  passed  by  a  two- 
thirds  vote  of  the  whole  board. "^^     The  attorney  general  of  a  state  is  not 


was  a  statute  V.  S.,  §  4089,  provided 
that,  where  action  is  brought  against 
a  savings  bank  for  deposit,  and  there 
is  a  person,  not  a  party  to  the  action, 
who  claims  the  same  fund,  the  court, 
on  the  petition  of  the  bank,  may  order 
the  proceedings  amended  by  making 
such    claimant   a   party   defendant. 

33.  Custody  of  fund  in  controversy 
pending  suit. — Under  the  New  York 
Statute,  Laws  1882,  p.  679,  c.  409  (Gen- 
eral^ Banking  Act,  c.  10),  §  259,  pro- 
viding that,  in  an  action  against  a 
savings  bank  for  moneys  on  deposit, 
persons  claiming  that  fund,  not  par- 
ties to  the  action,  may  be  made  de- 
fendants thereto,  and  the  rights  of  the 
several  parties  in  the  fund  determined, 
and  that  the  fund  may  remain  with 
such  savings  bank  to  the  credit  of  the 
action  until  final  judgment  therein,  or 
that  it  "may  be  paid  into  court  to 
await  the  final  determination  of  the 
action,  and  when  so  paid  into  court 
the  corporation  shall  be  stricken  out 
as  a  party  to  such  action,"  etc.,  where 
such  claimants  are  substituted  and  the 
savings  bank  stricken  out,  the  latter 
should  not  be  directed  to  open  a  new 
account  as  a  deposit  to  the  credit  of 
the  action,  but  should  be  required  to 
deposit  the  fund  in  court.  Paivre  v. 
Union  Dime  Sav.  Inst.,  59  N.  Y.  Super. 
Ct.  558,  13  N.  Y.  S.  423.  See,  also,  Mc- 
Keown  v.  Bank,  26  Misc.  Rep.  824,  56 
N.  Y.  S.  1080,  modifying  25  Misc.  Rep. 
797,    54    N.    Y.    S.    1106. 

34.  Acts  not  operating  a  forfeiture 
of  charter. — State  v.  Louisiana  Sav. 
Co.,    12    La.    Ann.    568. 

A  fraudulent  suspension  of  payment, 
or  gross  negligence  in  loaning  money 
without  sufKcient  guaranty,  by  which 
temporary      suspension      of     payment 


might  ensue,  would  be  different.     State 
V.  Louisiana  Sav.  Co.,  12  La.  Ann.  568. 
35.    Dissolution    of    savings    institu- 
tions under  New  Jersey   statute. — Act 

of  April  9,  1903  (P.  L.  1902,  p.  677,  c. 
224).  '  Barrett  v.  Bloomfield  Sav.  Inst, 
66  N.  J.  Eq.  431,  57  Atl.  1131,  affirm- 
ing 64   N.  J.   Eq.   425,   54  Atl.   543. 

Act  April  9,  1902  (P.  L.  1903,  p.  677, 
c.  324),  authorizes  the  managers  of  a 
savings  institution  to  dissolve  it,  if, 
at  a  meeting  of  the  managers,  "a  res- 
olution declaring  the  dissolution  to  be 
advisable  be  passed  by  a  two-thirds 
vote  of  the  whole  board."  Gen.  St. 
pp.  30O1,  3003,  §§  8-11,  providing  for 
the  organization  of  savings  institu- 
tions, requires  the  state  board  to  ascer- 
tain "whether  greater  convenience  of 
access  to  a  savings  bank  will  be  af- 
forded to  any  considerable  number  of 
depositors";  "whether  the  density  of 
the  population  *  *  *  affords  a  reason- 
able promise  of  adequate  support;" 
"whether  the  responsibility,"  etc.,  of 
the  persons  named  in  the  certificate, 
is  such  "as  to  command  the  confidence 
of  the  community."  Section  9  directs 
the  board  to  issue  the  certificate  if  they 
are  satisfied  the  bank  will  be  of  "pub- 
lic benefit."  Section  11  directs  that, 
if  the  board  is  not  satisfied  that  the  es- 
tablishment of  the  bank  "is  expedient 
and  desirable,"  they  shall  refuse.  Held 
that,  in  determining  whether  dissolu- 
tion is  "advisable,"  the  managers  are 
to  consider  whether  further  continuance 
of  the  institution  would  be  of  "public 
benefit,"  and  "expedient  and  desirable," 
as  tested  by  the  needs  of  a  considera- 
ble number  of  depositors,  by  the  den- 
sity of  the  population,  and  by  the  rea- 
sonable promise  of  adequate  support. 
Order  64  N.  J.  Eq.  425,  54  Atl.  543,  af- 
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the  only  one  who  is  entitled  to  maintain  a  bill  to  prevent  the  managers  of 
a  savings  institution  from  dissolving  it,  but  a  depositor  therein  may,  in  her 
status  as  depositor,  and  also  as  a  citizen  of  the  community,  maintain  such 
a  bill.36 

§  309.  Insolvency  and  Receivers— §  309  (1)  Power  of  Bank  to 
Make  Assignment  for  Benefit  of  Creditors.— In  Pennsylvania  a  bank 
organized  for  savings,  without  power  to  issue  notes,  may  make  an  assign- 
ment for  benefit  of  creditors  by  its  board  of  directors,  without  the  consent 
of  a  majority  of  the  stockholders  having  been  first  obtained,  as  required 
by  the  statute^'^  for  banks  of  issue.^* 

§  309  (2)  When  a  Receiver  Will  Be  Appointed. — Where  a  savings 
bank  has  become  insolvent  a  receiver  may  be  appointed  to  make  distribution 
of  its  assets  and  to  wind  up  its  affairs.^^    But  where  the  officers  and  depos- 


firmed.  Barrett  v.  Bloomfield  Sav. 
Inst.,  66  N.  J.  Eq.  431,  57  Atl.  1131. 

The  mere  fact  that  a  trust  company- 
has  been  organized  in  the  same  com- 
munity with  a  savings  institution  does 
not  show  that  the  dissolution  of  the 
latter  is  "advisable,"  the  mode  of  in- 
vestment adopted  by  trust  companies 
being  more  hazardous  than  that  al- 
lowed to  savings  institutions  under  the 
restrictions  imposed  on  them  by  law, 
and  they,  therefore,  being  less  adapted 
to  the  needs  of  persons  of  moderate 
means.  Order  64  N.  J.  Eq.  425,  54  Atl. 
543,  aifirmed.  Barrett  v.  Bloomfield 
Sav.  Inst,  66  N.  J.  Eq.  431,  57  Atl.  1131. 

In  determining  whether  dissolution 
is  "advisable,"  the  managers  must  not 
be  guided  by  their  own  personal  pe- 
cuniary interests.  Order  64  N.  J.  Eq. 
435,  54  Atl.  543,  affirmed.  Barrett  v. 
Bloomfield  Sav.  Inst,  66  N.  J.  Eq.  431, 
57  Atl.  1131. 

It  does  not  lie  in  the  mouth  of  the 
managers  of  a  savings  institution  who 
have  themselves  formed  a  trust  com- 
pany, which  competes  with  it  for  sav- 
ings deposits,  to  say  that  dissolution 
of  the  institution  is  advisable  because 
of  competition  between  it  and  a  newly 
organized  national  bank.  Order  64  N. 
J.  Eq.  425,  54  Atl.  543,  affirmed.  Bar- 
rett V.  Bloomfield  Sav.  Inst.,  66  N.  J. 
Eq.   431,   57  Atl.   1131. 

P.  L.  1876,  p.  346  (the  savings  bank 
act),  made  applicable  by  §  52  thereof 
to  institutions  already  organized,  ex- 
pressly declares  that  "all  vacancies  in 
such  board,  by  death,  resignation  or 
otherwise,  shall  be  filled  by  the  board 
of  managers,"  etc.,  and  the  unwilling- 
ness of  the  present  managers  to  con- 
tinue in  office  is  therefore  no  ground 
for  dissolving  the  institution.  Order 
64  N.  J.  Eq.  435,  54  Atl.  543,  affirmed. 


Barrett  v.  Bloomfield  Sav.  Inst.,  66  N. 
J.  Eq.  431,  57  Atl.  1131. 

36.  Who  may  maintain  bill  to  pre- 
vent dissolution  of  savings  institution. 

—Order  64  N.  J.  Eq.  425,  54  Atl.  543, 
affirmed.  Barrett  v-  Bloomfield  Sav. 
Inst.,  66  N.  J.  Eq.  431,  57  Atl.  1131. 

The  fact  that  a  depositor,  in  case  of 
dissolution  of  a  savings  institution, 
will  receive  back  his  deposit  and  share 
in  the  surplus,  can  not  prevent  him 
from  maintaining  a  bill  to  prevent  the 
dissolution.  Order  64  N.  J.  Eq.  425, 
54  Atl.  543,  affirmed.  Barrett  v.  Bloom- 
field Sav.  Inst.,  66  N.  J.  Eq.  431,  57  Atl. 
1131. 

37.  Act  of  April  16,  1850,  §  39  (1 
Bri^htlv,    Purd.    Dior.    p.    145.    pi.    103). 

38.  Power  of  bank  to  make  assign- 
ment for  benefit  of  creditors. — In  re 
Miners'  Bank  (Pa.),  13  Wkly.  Notes 
Cas.  370. 

39.  When  a  receiver  will  be  ap- 
pointed.— Where  a  savings  bank  has 
ceased  to  do  business  and  gone  into 
insolvency,  upon  a  creditor's  bill  filed 
by  one  of  the  creditors  on  behalf  of 
himself  and  all  other  stockholders, 
creditors  and  depositors,  against  the 
bank  and  the  president  for  a  settlement 
of  its  affairs  and  distribution  of  its  as- 
sets, the  court  will  appoint  a  receiver 
to  wind  up  its  affairs.  Finney  v.  Ben- 
nett, 68  Va.   (37  Gratt.)   365. 

The  Maine  statute.  Act  1842,  _c.  32, 
is  not  unconstitutional,  and  by  it  the 
supreme  court,  sitting  in  equity,  has 
the  power  to  sequestrate  the  whole  as- 
sets of  an  incorporated  savings  insti- 
tution, on  application  of  the  trustees 
or  a  depositor,  and  place  the  same  in 
the  hands  of  a  receiver,  that  a  just  and 
equitable  distribution  thereof  may  be 
made  among  all  the  depositors,  accord- 
ing to  the  amounts  due  them,  respec- 
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itors  can  agree  on  a  settlement  between  themselves,  it  is  not  necessary  that 
a  receiver  should  be  appointed.*" 

§  309  (2^)  Duties  and  Powers  of  Trustees.— It  is  the  duty  of  a 
trustee  appointed  to  settle  the  affairs  of  an  insolvent  savings  company  to 
protect  the  trust  property  in  every  reasonable  way,  to  get  possession  of  the 
assets,  reduce  them  to  money,  and  under  direction  of  the  court  apply  the 
funds  to  the  satisfaction  of  claims  of  creditors. *i  ^uch  a  trustee  has  not, 
in  the  absence  of  a  proper  order  of  court,  power  to  loan  the  funds  of  the 
trust.*  2  A  general  deposit  by  such  a  trustee  of  the  trust  funds  in  a  bank  is 
a  loan  to  the  bank,  and  unless  authorized  by  court  is  a  violation  of  duty.*^ 
But  where  such  a  trustee  deposits  trust  money  in  a  bank,  taking  as  evidence 
thereof  a  certificate  of  deposit  certifying  that  he  as  trustee  has  deposited 
the  fund  payable  to  self  on  return  of  the  certificate  properly  endorsed,  the 
same  not  being  subject  to  check,  and  no  stipulation  for  interest  made,  a 
presumption  will  be  indulged,  in  the  absence  of  proof  to  the  contrary,  that 
the  trustee  intended  to  perform  and  not  violate  his  duty,  and  that  the  de- 
posit was  intended  as  a  special,  and  not  a  general,  deposit.** 

309  (3)  Transfer  of  Property  or  Payment  of  Debts  Prior  to  Ap- 
pointment of  Receiver. — When  a  savings  bank  is  insolvent  and  has  ceased 
to  be  a  going  concern,  and  its  officers  know,  or  ought  to  know,  that  suspen- 
sion is  impending,  such  officers  are  so  far  trustees  that  they  may  not  trans- 
fer corporate  property  to  themselves  in  payment  of  debts  due  them,  and 
such  a  transfer  constitutes  a  fraud  in  law.*^  And  the  same  rule  applies 
where  the  persons  making  the  transfer,  while  not  officers  de  jure,  are  in  fact 
acting  as  officers  and  managing  the  business  of  the  bank.*®     And  where  the 

tively,  whenever  such  institution  shall  42.    Trustee  has  not  power  to   loan 

not   have   sufficient   assets   to   pay   and  funds. — Smith   v.   Fuller,   86   O.   St.   57, 

discharge    in    full    all    just    and    legal  99    N.    E.   214. 

claims  upon  it.    Savings  Inst.  v.  Makin,  43.     General    deposit    in    bank    is    a 

23  Me.  360.  loan. — Smith    v.    Fuller,    86    O.    St.    57, 

Petition    presenting    no    ground    for  99  N.   E.  214. 
interference  by  equity.— A  petition  by  .   44.     Presumption    that    deposit     was 
a  stockholder   alleging  that   a   savings  intended   as   a   special  deposit.— Smith 
bank    is    insolvent;    that    the    directors  ■v.  Fuller,  86  O.  St.  57,  99  N.  E.  214. 
are  inefficient,  and  are  about  to  make  45.  Officers  may  not  transfer  corpo- 
and  enforce  assessments  for  their  own  rate    property    to    themselves    in    pay- 
gain;  and  praying  for  a  receiver,   etc.,  ment    of    debts    due    them. — Slack    v. 
but   not   charging   fraud   or   breach    of  Northwestern  Nat.  Bank,  103  Wis.  57, 
trust,    held   to   present   no   ground   for  79   N.  W.   51,  74  Am.   St.   Rep.   841. 
interference  by  a  court  of  equity.  Gor-  46.     Where     an     insolvent      savings 
man    v.    Guardian    Sav.    Bank,    4    Mo.  bank,  being  largely  indebted  to  a  na- 
App.  180.  tional    bank,    under    the    direction    of 

40.  Settlement  between  officers  and  whose  officers  the  savings  bank  had 
depositors  precluding  necessity  of  ap-  '«  lact  been  managed,  though  nom-- 
pointing  receiver.— Lewis  v.  Lynn  Inst.,  nally  its  business  had  been  conducted 
148  Mass.  235,  19  N.  E.  365,  12  Am.  St.  by  its  own  directors  the  day  before 
Rep.  535,  1  L.  R.  A.  785.  It   goes   into   the   hands    of   a   receiver 

,,      _             c     ^       ^           r  •       1        ^  turns    over   to    the    cashier   of   the    na- 

41.  Duty  of  trustee  o  ^solvent  ^^^J^li  °tank  cash  and  collaterals,  as 
savings  company.-Smith  v.  Fuller,  86  ^^  ^^^  .^^  indebtedness,  it  is  an 
O.   St.  57,  99  N.   E.  214.  .jj^^^j    preference    of    de    facto    corpo- 
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officers  of  such  a  bank,  just  before  insolvency,  offer  a  depositor  a  note  and 
mortgage  for  his  deposit,  and  he  accepts  the  offer,  but  there  is  no  delivery, 
he  has  no  title  thereto.*^  But  the  mere  fact  of  its  insolvency  will  not  pre- 
clude a  savings  bank,  prior  to  its  going  into  the  hands  of  a  receiver,  from 
drawing  a  check  in  favor  of  a  commercial  bank,  for  the  amount  of  its  de- 
posit in  such  bank,  to  be  credited  on  a  larger  debt  which  it  owes  such 
bank.*8 

§  309  (4)  Power  of  Court  to  Scale  Down  Deposits  and  Authorize 
Resumption  of  Business. — Under  a  statute  declaring  that  when  suit  is 
brought  against  a  savings  institution,  alleging  its  insolvency  and  demanding 
its  dissolution,  the  court  may  grant  such  relief  and  render  such  judgment 
as  the  interest  of  the  parties  seem  to  require,  the  court  may  scale  down  de- 
posits and  authorize  the  resumption  of  business,  where  the  effect  of  this 
will  be  to  allow  the  institution  to  continue  on  a  solvent  basis.^^ 

§  309  (5)  Liability  of  Stockholders. — See  ante,  "Corporators  and 
Stockholders,"  §  293. 

§  309  (6)  Enforcement  by  Receiver  of  Liability  of  Officers.— The 
individual  liability  of  a  trustee  of  a  savings  bank  for  willfully  co-operating 
with  the  other  trustees  in  declaring  and  paying  dividends  where  there  are 
no  surplus  profits,  may  be  enforced  by  the  receiver.^o  By  accepting  securi- 
ties for  a  loan  improperly  made  by  the  managers  of  a  savings  bank,  the  re- 
ceiver is  not  barred  of  his  recourse  against  the  managers.^! 

§  309  (7)  Recovery  by  Receiver  on  Bond  Given  to  Enable  Bank 
to  Continue  Business. — Where  a  bond  payable  to  a  savings  bank,  the 
capital  of  which  has  become  inpaired,  is  given  for  the  purpose  of  being  ex- 
hibited to  the  banking  department  as  an  asset,  so  that  the  bank  may  be  en- 
abled to  continue  business,  and  afterwards  the  bank  becomes  insolvent,  the 
receiver  may  recover  on  the  bond,  even  though  the  transaction  is  ultra  vires.^^ 

§  309  (8)  Action  by  Receiver  to  Protect  Bank  against  Unauthor- 
ized Assignment  of  Mortgage. — A  bill  may  be  maintained  by  the  receiver 

rate     officers.      Slack   v.    Northwestern  affirming  64  Hun  434,  18  N.  Y.  S.  960; 

Nat.   Bank,   103  Wis.   57,  79   N.   W.   51,  S.  C,  20  N.  Y.  S.  148,  46  N.  Y.  St.  Rep. 

74  Am.  St.  Rep.  841.  748. 

47.  Offer  of  note  and  mortgage  for  50.  Individual  liability  of  trustee 
deposit.— Shattler  v.  Taft,  7  O.  Dec.  may  be  enforced  by  receiver.— Van 
631,  4  Wkly.  L.  Bull.  419.  Dyck  v.   McQuade,   57   How.   Prac.   62, 

48.  Drawing  check  in  favor  of  com-  ^^  N.  Y    Super.  Ct.  620.  _ 
ir:ercial    bank    for    amount    of   deposit  ,   "•    Effect  of  accepting  securities  for 
.herein.-SIack    v.    Northwestern    Nat.  1°!?  .T P'T.rJl-         *  .7  T^^Vn 
Bank,  103  Wis.  57,  79  N.  W.  51,  74  Am.  -P""^!/-,,!^''^'""™'    ^^    ^-    J'    ^"^^ 
c,    Tj' _    04-,  066,  7  Atl.  337. 

■           P-             ,                       ,     .          J  52.     Recovery   by   receiver   on  bond 

49.  Power  of  court  to  scale  down  d<-  giyg^  to  enable  bank  to  continue 
posits  and  authorize  resumptton  of  business.— Hurd  v.  Kelly,  78  N.  Y.  588, 
busmess.— People  v.  Ulster  County  34  ^m.  Rep.  567,  affirming  17  Hun 
Sav.   Inst.,  133   N.  Y.  689,  31  N.   E.  738,  337^  jj^jg^       ^ 
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of  a  savings  bank,  whose  treasurer  made  an  unauthorized  assignment  of  a 
mortgage  owmed  by  the  bank,  to  restrain  the  assignee,  who  was  a  depositor, 
from  enforcing  a  power  of  sale  in  the  mortgage,  and  to  compel  him  to  sur- 
render and  cancel  the  assignment,  although,  upon  receiving  the  assignment, 
he  released  the  debt  of  the  bank  to  him  as  such  depositor.^^  But  an  as- 
signee of  mortgages  may  obtain  a  title  by  estoppel  against  the  bank  which 
will  be  a  good  defense  in  an  action  by  the  receiver  to  obtain  a  reconveyance 
of  the  mortgages.'* 

§  309  (9)  Receiver's  Sales. — It  is  not  proper  for  the  receiver  of  an 
insolvent  savings  bank  to  sell  the  bank's  charter.^'  a  savings  bank,  by  con- 
senting to  the  order  appointing  a  receiver,  which  did  not  fix  the  terms  or 
conditions  or  time  of  a  sale  of  its  property  to  pay  debts,  is  not  estopped 
from  resisting  a  subsequent  order  of  sale  by  the  receiver. ^^ 

§  309  (10)  Presentation  of  Claims. — Under  a  statute  requiring 
creditors  of  insolvents  to  exhibit  their  claims,  the  filing  of  insolvent  savings 
bank  passbooks  with  the  receiver,  showing  nonpayment  of  accrued  interest, 
constitutes  a  sufficient  presentation  of  claim  for  such  interest.^'' 

§  309  (11)  Distribution  and  Application  of  Assets. — Managers  of 
an  insolvent  savings  bank,  who  have  applied  to  the  court  of  chancery  to  pro- 
tect the  interests  of  the  depositors,  are  under  the  duty  of  converting  the 


53.  Action  to  compel  assignee  to 
surrender     and     cancel     assignment. — ■ 

Holden  v.  Phelps,  135  Mass.  61. 

54.  Title  by  estoppel  against  bank. 
— In  an  action  by  the  receivers  of  a 
savings  bank  to  obtain  the  reconvey- 
ance of  mortgages  claimed  to  belong 
to  them  as  receivers  of  the  bank,  it 
appeared  that  the  secretary  and  treas- 
urer of  the  bank  fraudulently  altered 
the  record  of  a  vote  of  the  trustees 
authorizing  him  to  discharge  and  re- 
lease all  mortgages  belonging  to  the 
hank,  by  interpolating  the  word  "as- 
sign," and  then  assigned  one  of  the 
mortgages  for  full  value  to  A.  Held, 
that  the  evidence  showed  that  the 
transaction  was  a  sale,  and  not  a 
pledge;  that  the  purchase  was  made 
on  A.'s  own  account,  and  not  on  ac- 
count of  the  national  bank,  as 
claimed,  and  that  the  purchaser  acted 
in  good  faith  and  without  notice  of  any 
fraud;  that  it  was  immaterial  whether 
the  signature  to  a  certified  copy  of 
the  record  received  by  the  purchaser 
through  the  mail  (sent,  as  he  supposed, 
by  the  secretary  in  fulfillment  of  his 
promise  to  that  effect)  was  a  forgery 
of  the  secretary's  name  or  not;  and 
that  the  purchaser  obtained  a  good 
title  by  estoppel  against  the  bank. 
Holden  v.  Whitney,  29  Fed.  881.     See, 


also.  Commonwealth  v.  Reading  Sav. 
Bank,  137  Mass.  431;  Holden  v.  Phelps, 
141  Mass.  456,  5  N.  E.  815;  Whiting 
V.  Wellington,  10  Fed.  810. 

55.  Sale  of  bank's  charter  against 
public  policy. — A  creditor  of  an  in- 
solvent savings  bank  organized  under 
Gen.  Laws  1867,  p.  33,  c.  33,  sought 
to  procure  an  order  directing  the  re- 
ceiver to  sell  the  bank's  charter,  which 
provided  for  the  distribution  of  net 
proceedings  after  the  payment  of  in- 
terest to  depositors  to  the  holders  of 
the  stock.  Subsequent  legislation  re- 
turned all  the  net  profits  to  the  stock- 
holders and  prohibited  trustees  from 
having  any  interest  in  deposits.  Held, 
that  such  an  order  would  have  sanc- 
tioned the  bank's  continued  existence 
after  the  discharge  of  the  receiver  and 
have  adjudicated  that  such  existence 
should  not  be  terminated  by  the  judg- 
ment to  be  entered,  and  that  such  ex- 
tension of  special  privilege  was  against 
public  policy.  Douglas  v.  Savings 
Bank,    102    Minn.    199,    113    N.    W.    268. 

56.  Bank  not  estopped  from  resist- 
ing order  of  sale  by  receiver. — State 
V.  Fawcett.  58  Neb.  371,  78  N.  W.  636. 

57.  Sufficient  presentation  of  claim 
for  interest  on  deposits. —  Bank 
Comm'rs  v.  Watertown  Sav.  Bank,  81 
Conn.  261,  70  Atl.  1038. 
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assets  into  cash  as  rapidly  as  possible,  without  sacrifice,  and  making  distribu- 
tion among  the  depositors  without  unnecessary  delay.^*  Money  recovered 
by  the  receiver  of  an  insolvent  savings  bank  from  the  sureties  and  property 
of  a  defaulting  treasurer  of  the  bank  partakes  of  all  the  characteristics  of 
the  money  which  it  replaced,  and  should  be  distributed  in  accordance  with 
the  bank's  charter."^  Such  money  is  applicable  to  the  payment  of  unpaid 
interest  on  deposits,  the  principal  qi  which  has  been  paid  in  full  and  is  not 
returnable  to  the  treasurer's  sureties.*''  A  state  statute  providing  that 
whenever  any  savings  bank  shall  be  found  to  be  insolvent,  the  account  of 
each  depositor  shall  be  reduced  so  as  to  divide  the  losses  equitably  amongst 
the  depositors,  is  not  unconstitutional,  either  as  impairing  the  obligation 
of  contracts,  or  as  being  contrary  to  the  bankrupt  law,  or  as  being  retro- 
spective in  its  operations.®  1 

§  309  (12)  Order  of  Payment— Preference— §  309  (12a)  As  be- 
tween Depositors — §  309  (12aa)  In  General. — Depositors  in  savings 
institutions  stand  in  the  attitude  of  partners,  and  on  insolvency  of  the  insti- 
tution become  owner  in  common  of  the  assets,  and  entitled  to  share  the 
same  after  payment  of  privileged  debts  in  the  proportion  which  their  respec- 
tive deposits  bear  to  the  net  amount  ultimately  to  be  realized. ^^  Where 
there  is  no  proof  that  a  deposit  was  taken  by  the  bank  as  a  special  trust,  or 
as  a  deposit  differing  materially  from  the  other  ordinary  deposits  of  the 
bank,  it  is  not  entitled  lo  preference  in  payment.®*  A  depositor  is  not  en- 
titled to  preference  for  the  amount  of  a  check  given  for  a  deposit,  payment  of 
which  was  refused  by  the  bank  on  which  it  was  drawn,  for  want  of  funds.®* 

§  309  (12ab)  General  or  Special  and  Stockholding  or  Nonstock- 
holding  Depositors. — Whether  in  the  distribution  of  the  assets  of  an  in- 
solvent savings  bank  there  shall  be  any  preference  as  between  the  general 
or  ordinary  depositors,  and  so-called  "special"  depositors,  is  generally  to  be 
determined  by  the  provisions  of  the  charter  or  by-laws  of  the  bank  provid- 
ing for  and  defining  the  different  classes  of  deposits.®^     Depositors  who  are 

58.  Duty  of  managers  of  insolvent  63.  Vail  v.  Newark  Sav.  Inst.,  32  N. 
bank. — In    re    Dime    Sav.    Inst.,   39    N.      J.  Eq.  627. 

J.  Eq.  109.  64.  Check  given  for  a  deposit. — Stock- 

59.  Application  of  money  recovered  ton  ^-  Mechanics',  etc.,  Sav.  Bank,  32 
from  sureties  and  property  of  default-       N.  J.  Eq.  163.  _ 

ing  treasurer.— Bank  Comm'rs  v.  Wat-  65.     Special    depositors    not    entitled 

ertown  Sav.  Bank,  81  Conn.  261,  70  Atl.  to  pnority.— A   savings  bank,  under  a 

]^038.  special   charter,  was   authorized  to  re- 

„„'     -D 1      r' ',o     „,     \7ir^<.^^t^„,„  ceive  and  invest  deposits  for  the  bene- 

60.  Bank  Comm  rs  z/.  Wa  ertown  g^  f  j,  depositors,  the  income  or  profi  ■ 
Sav.  Bank,  81  Conn.  361,  70  Atl.  1038.  ^^     ^^     ^^^^^^^     ^^^^^     ^^^^^     ^ft^r 

61.  Statute  providing  for  reduction  reasonable  deductions  for  necessary 
of  deposit  accounts  not  unconstitu-  expenses,  the  principal  to  be  repaid  to 
tional.— Simpson  v.  City  Sav.  Bank,  the  depositors  at  such  times,  and  with 
56  N.  H.  466,  22  Am.  Rep.  491.        ^  such    interest,    and    under    such    regu- 

62.  Proportion  in  which  depositors  lations  as  the  board  of  managers 
are  entitled  to  share  assets. — Kennedy  should,  from  time  to  time  prescribe. 
V.  New  Orleans  Sav.  Inst,  36  La.  Under  their  regulations  they  not  only 
Ann.  1.  received   deposits   participating   in   the 
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not  stockholders  are  to  be  preferred  to  depositors  who  are  stockholders,  and 
this  preference  is  sometimes  given  by  statute.''^     Therefore,  where  the  or- 


profits,  and  not  payable  except  xjn 
thirty  days'  notice,  but  also  another 
kind  of  deposits,  called  by  them  "spe- 
cial deposits,"  which  were  not  to  par- 
ticipate in  tiie  profits,  and  were  to  be 
repaid  (not  redelivered)  to  the  depos- 
itors without  any  preliminary  notice. 
Both  kinds  or  deposits  were  inter- 
mingled in  the  funds  of  the  bank  in- 
distinguishably.  Under  insolvent  pro- 
ceedings a  receiver  was  appointed. 
Held,  that  such  an  institution  is  a  mere 
trustee  for  the  benefit  of  depositors, 
and  the  so-called  "special"  depositors 
were  not  entitled  to  priority  in  pay- 
ment over  the  other  class  of  deposi- 
tors. Stockton  V.  Mechanics',  etc., 
Sav.   Bank,   32    N.   J.    Eq.   163. 

"General  depositors"  entitled  to  pref- 
erence over  "special  depositors  for 
the  guaranty  fund. — The  New  Hamp- 
shire statute,  Laws  1879,  p.  420,  c.  131, 
chartering  a  banking  company,  pro- 
vided for  two  classes  of  depositors, 
designated  as  "general  depositors" 
and  "special  depositors  for  the  guar- 
anty fund;"  the  former  being  entitled 
to  interest  and  repayment  according 
to  contract,  the  latter  being  entitled 
to  no  interest,  but  to  one  vote  for 
each  $100  deposited  and  to  share  in 
the  net  profits  of  the  bank.  The 
guaranty  deposits  were  taxable  as 
stock  in  banks,  and  the  fund  created 
by  such  deposits  was  required  to  be 
kept  as  a  guaranty  for  the  payment 
of  the  general  deposits,  which 
were  entitled  to  precedence  of  pay- 
ment. General  depositors  were  paid 
3/4  per  cent  interest  until  the  bank 
went  into  liquidation,  during  which 
they  received  100  per  cent,  but  the  in- 
terest on  the  deferred  dividends  at 
3^  per  cent  amounted  to  more  than 
the  sum  in  the  hands  of  the  receiver. 
Held,  that  the  general  depositors  were 
entitled  to  interest  on  such  deferred 
dividends  as  against  the  depositors 
for  the  guaranty  fund.  Bank  Comm'rs 
V.  New  Hampshire  Banking  Co.,  74  N. 
H    292,  67  Atl.  583. 

Deposits  held  not  to  be  special  de- 
posits.— Where  a  savings  bank,  hav- 
ing closed  its  doors,  advertised  that 
it  would  resume  business  by  receiving 
deposits  in  trust  to  new  account  to  be 
used  only  in  paying  checks  against 
such  account,  such  deposits  are  not 
special,  though  termed  special  sepa- 
rate deposits  in  the  advertisement,  but 
such   new  depositors  became   creditors 


on  an  equality  with  the  old  deposi- 
tors. In  re  Mutual  Bldg.  Fund,  etc., 
Sav.  Bank,  Fed.  Cas.  No.  9,976,  2 
Hughes  374. 

66.  Nonstockholding  depositors  pre- 
ferred to  stockholding  depositors. — 
The  depositors  of  a  savings  bank 
agreed  to  incorporate"  it  as  a  bank  of 
capital.-  Books  were  opened  for  sub- 
scription of  stock,  depositors  being 
given  the  preference,  and  funds  in  the 
bank  were  accepted  in  payment.  A 
large  amount  of  stock  was  taken,  and 
the  money  paid  in,  and  the  persons 
subscribing,  without  waiting  for  all  the 
stock  to  be  taken,  organized  and  be- 
gan business.  The  subscription  to  the 
stock  was  unconditional.  The  bank 
was  forced  to  suspend,  and  on  liqui- 
dation dividends  were  paid  on  deposits, 
excluding  those  whose  deposits  were 
applied  on  stock.  Held,  that  such 
stockholders  were  estopped  to  say 
that  their  subscriptions  were  condi- 
tional on  the  whole  amount  of  the 
stock  being  taken,  and  they  could 
not  claim  any  rights  as  depositors. 
Dallemand  v.  Odd  Fellows'  Sav.  Bank, 
74  Cal.  598,  16  Pac.  497. 

The  California  Stauite,  Act  April  11. 
1862,  §  10  (St.  1862,  p.  201),  provides 
that  the  capital  stock  of  savings  banks 
shall  be  a  security  to  depositors  who 
are  not  stockholders,  and  the  by-laws 
may  extend  the  security  to  stockhold- 
ing depositors.  A  bank  borrowed 
money  from  a  stockholding  depositor, 
giving  an  instrument  reciting  that  he 
had  "deposited"  the  money  payable 
to  himself  or  order;  "this  certificate 
to  run  for  one  year  from  date,  and 
not  to  mature  before,  and  to  bear  in- 
terest. *  *  *  Not  subject  to  check." 
Thereafter  the  stockholder  surren- 
dered the  certificate,  receiving  part  of 
the  money,  and  another  certificate  re- 
citing merely  that  he  had  deposited 
money  payable  to  himself  or  order, 
"not  subject  to  check."  Thereafter  he 
surrendered  the  latter  certificate,  re- 
ceiving a  partial  payment  and  similar 
instrument  for  the  balance.  The  bank 
became  insolvent  before  payment, 
and  the  claim  was  assigned  to  plain- 
tifif.  The  bank's  by-laws  did  not  ex- 
tend the  security  of  the  capital  stock 
to  stockholding  depositors.  Held,  in  a 
suit  on  the  claim,  that  the  transaction 
constituted  a  deposit,  and  not  a  loan, 
and  hence  nonstockholding  depositors 
were  entitled  to  preference  over  plain- 
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dinary  depositors  are  stockholders  and  the  special  depositors  are  not,  the 
latter  will  be  preferred.^^ 

§  309  (12ac)  Depositors  in  a  Corporation  Doing  Both  a  Savings 
Bank  and  a  Commercial  Bank  Business. — In  the  absence  of  some  pro- 
vision giving  them  a  preference,  savings  depositors  of  a  corporation  doing 
both  a  savings  bank  and  a  commercial  bank  business  are  not  to  be  given  any 
preferences  over  commercial  depositors ;®®  and  an  agreement  for  such  a  picf- 


tiff's  claim.  Murphy  v.  Pacific  Bank, 
130  Cal.  543,  63  Pac.  1059. 

Though  the  Act  of  March  13,  1861 
(St.  1863-64,  p.  158),  amends  the  Act 
of  1863  (St.  1863,  p.  301)  SO  as  to  au- 
thorize savings  banks  having  a  certain 
capital  stock  incorporated  under  the 
Act  of  1863  to  transact  also  a  com- 
mercial business,  it  leaves  in  force  § 
10  of  the  Act  of  1863,  which  provides 
that  the  capital  stock  and  assets  shall 
be  a  security  to  depositors  who  are 
not  stockholders,  unless  the  same  se- 
curity should  be  extended  by  by-laws 
to  depositing  stockholders;  and  there- 
fore a  depositing  stockholder  of  a  bank 
which  avails  itself  of  the  Amendment 
of  1863,  even  to  the  extent  of  trans- 
acting only  a  commercial  business,  is 
not,  on  the  bank's  insolvency,  entitled 
to  rank  with  nonstockholding  depos- 
itors in  the  distribution  of  assets, 
where  no  such  by-law  was  adopted. 
Murphy  v.  Pacific  Bank,  119  Cal.  334, 
51  Pac.  317. 

67.  A  savings  bank  provided  by  its 
by-laws  for  three  classes  of  depositors 
— weekly  depositors,  who  were  stock- 
holders on  the  deposit  of  a  minimum 
sum,  special  depositors,  and  irregular 
depositors.  Plaintifif  made  a  special 
deposit,  receiving  a  certificate  acknowl- 
edging receipt  of  the  money  on  spe- 
cial deposit,  at  a  specific  rate  of  inter- 
est, if  not  drawn  out  within  one  year. 
Held,  that  the  special  deposit  was,  in 
effect,  a  loan  creating  an  indebtedness 
on  the  part  of  the  bank,  and  as  such 
was  a  lien  on  the  assets  prior  to  the 
lien  of  weekly  depositors,  who  were 
by  the  by-laws  made  stockholders. 
Heironimus  v.  Sweeney,  83  Md.  146, 
34  Atl.  833,  33  L.  R.  A.  99,  55  Am.  St. 
Rep.    333. 

Certain  depositors  in  the  Maryland 
Savings  Institution,  incorporated  in 
December,  1836,  agreed  with  the  insti- 
tution that  their  deposits,  which  they 
were  at  liberty  to  withdraw  at  pleas- 
ure, should  be  converted  into  perma- 
nent stock.  They  afterwards  received 
increased  dividends  thereon,  and  par- 
ticipated   in    the    entire    profits    of    the 


institution,  and  large  amounts  of  spe- 
cial deposits  were  made  on  the  se- 
curity ©f  this  stock.  Held,  that  un- 
der these  circumstances  they  were 
bound  by  an  equitable  estoppel  from 
claiming  an  equality  with  the  special 
depositors,  on  the  insolvency  of  the  in- 
stitution, in  payment  of  their  claims 
based  on  their  original  deposits,  or 
from  making  any  attempt  to  shield 
the  fund  created  by  the  conversion 
of  their  deposits  into  stock,  from  a  li- 
ability to  debts  of  the  institution,  con- 
tracted on  the  faith  of  its  responsibil- 
ity therefor.  Maryland  Sav.  Inst.  v. 
Schroeder  (Md.),  8  Gill  &  J.  93,  39  Am. 
Dec.  538. 

68.  Savings  depositors  not  pre- 
ferred to  commercial  depositors. — 
People  V.  California,  etc..  Trust  Co., 
160    Cal.   374,    117    Pac.    331. 

The  provision  of  the  California 
Statute,  Civ.  Code,  §  573,  'The  capital 
stock  and  the  assets  of  a  savings  and 
loan  corporation  are  a  security  to  de- 
positors and  stockholders,  depositors 
having  the  priority  of  security  over 
stockholders,  but  the  by-laws  may 
provide  that  the  same  security  shall 
extend  to  deposits  made  by  stockhold- 
ers," does  not  give  a  preferential  lien 
to  savings  depositors  over  commercial 
depositors,  in  the  case  of  a  corpora- 
tion doing  both  a  savings  bank  and  a 
commercial  bank  business.  People  v. 
California,  etc.,  Trust  Co.,  160  Cal.  374, 
117  Pac.  331. 

A  corporation,  doing  both  a  savings 
bank  and  a  commercial  bank  business, 
does  not  give  its  savings  depositors  a 
preferential  lien  over  the  commercial 
depositors  by  the  provision  in  the 
books  of  the  savings  depositors,  "The 
reserve  fund,  together  with  the  guar- 
antee capital  and  the  assets  of  the  cor- 
poration, shall  form  an  absolute  secu- 
rity to  all  depositors  for  their  deposits 
and  declared  dividends.  In  considera- 
tion of  the  security  thus  afforded,  each 
depositor  *  *  *  expressly  waives  all 
claim  *  *  *  on  the  individual  stock- 
holders *  *  *  for  any  losses,  and  con- 
sents to  look  for  *  *  *  security  solely 
to    the    guarantee    capital,    to    the    re- 
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erence  between  the  corporation  and  savings  depositors,  not  known  of  and 
consented  to  by  the  commercial  depositors,  is  ineffective.®^  By  a  Colorado 
statute  preference  is  given  to  savings  depositors  over  commercial  de- 
positors.'"' In  Michigan  savings  deposits  and  their  increment  are  required 
to  be  held  solely  for  the  payment  of  savings  depositors.''^ 

§  309  (12b)  As  between  Creditors. — When  a  savings  bank  becomes 
insolvent,  creditors,  whose  loans  are  prohibited  by  statute,  should  not  be 
allowed  to  share  with  lawful  creditors.''^ 

§  309    (12c)   As    between    Depositors    and    Creditors. — In    New 

Hampshire,  in  the  ordinary  savings  bank  the  general  depositors  in  some 
respects  are  stockholders,  and  their  claims  in  case  of  insolvency  are  post- 
poned to  the  claims  of  creditors.''^  In  New  Jersey,  upon  winding  up  the 
affairs  of  an  insolvent  savings  bank,  the  debts  and  expenses  contracted  by 
the  bank  in  carrying  on  its  ordinary  business  will  be  preferred.'^*  But  in 
New  York  the  general  creditors  of  a  savings  bank  have  no  superior  equity 
to  the  depositors  to  payment  in  case  of  deficiency  of  assets.'^'"'  A  statute 
providing  that  the  assets  and  stock  of  a  savings  bank  shall  be  security  to 
depositors  who  are  not  stockholders,  does  not  give  priority  to  the  claim  of  a 
depositor  who  is  not  a  stockholder  over  the  claim  of  a  creditor  of  the  bank 
who  is  also  a  stockholder  thereof.'^®  Though  the  charter  of  a  bank  provides 
that  for  the  security  of  depositors  a  certain  capital  shall  be  raised  previous 

serve  funds  and  the  assets  of  the  cor-  depositors,  shall  be  held  solely  for  the 

poration;"  but  its  purpose  is  to  work  payment    of    the     savings      depositors, 

a   waiver   by   the     depositors      of     the  Held    that,    when    a   bank    commingles 

stockholders'  liability.     People  v.  Cali-  its   savings   and   commercial   funds,    on 

fornia,    etc.,    Trust    Co.,    160    Cal.    374,  insolvency,    it   being   possible   to    trace 

117  Pac.  321.  a  fund  invested  in  certain  property  as 

69.  Agreement  for  preference  not  a  fund  derived  from  the  savings  de- 
consented  to  by  commercial  depositors  -posits,  it  will  be  impressed  with  a 
ineffective. — People  v.  California,  etc.,  trust  in  favor  of  the  savings  depositors. 
Trust  Co.,  160  Cal.  374,  117  Pac.  321.  Peters  v.   Union  Trust   Co.,   131   Mich. 

70.  Who    are    "savings    depositors"  332,   91   N.   W.   273. 

within  Colorado  statute. — Holders  of  72.  Creditors  whose  loans  are  pro- 
time  certificates  of  deposit,  as  well  as  hibited  can  not  share  with  lawful  cred- 
holders  of  savings  account  passbooks,  itors. — State  v.  Corning  State  Sav. 
are  "savings  depositors,"  within  the  Bank,  136  Iowa  79,  113  N.  W.  500,  con- 
Colorado  statute.  Mills'  Ann.  St.,  struing  Code,  §  1855. 
§  529,  giving  preference  in  case  of  in-  73.  priority  as  between  depositors 
solvency  of  a  bank  to  the  savings  de-  and  creditors.— Bank  Comm'rs  v.  New 
positors.  Tabor  v.  Mullin,  37  Colo.  Hampshire  Banking  Co.,  74  N.  H.  292, 
399,    86   Pac.    1007.  67    Atl.   583;    Cogswell  v.   Rockingham, 

71.  Savings  deposits  held  solely  for  etc.,   Sav.  Bank,  59  N.  H.  43. 
payment  of  savings  depositors-Michi-  ^^    Stockton  v.  Mechanics',  etc.,  Sav. 

?=\"/s^*?,\^''T'i''''^'^-7^   .    °T^!r'  Bank,   32   N.   J.    Eq.   163. 

1897,  §  6118,   declares  that  a  bank  do-  „,     ,-,       ,           •,?    ,       ■     >      ^       o 

ing  a  savings  and  commercial  business  ^  75.    People   v.   Mechanics  ,   etc     Sav. 

.shall   keep    separate    books     for     each  Inf-.    92    N.    Y.    7,    reversing    28    Hun 

kind  of  business;  that  investments  for  ^75. 

the   savings   department   shall  be   kept  76.    Effect  of  statute  making   assets 

distinct,    and    that    portion    of    savings  and  stock  security  to  nonstockholding 

deposits      unloaned,      deposited     with  depositors.— Laidlaw   v.     Pacific     Bank 

other   banks,    and    investments     made  (Cal.),   67   Pac.   897,   construing  Act  of 

with    the    funds    deposited   by    savings  April  11,  1863,  §  10. 
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to  incorporation,  "which  capital  shall  at  all  times  be  liable  to  the  depositors 
for  the  amount  of  their  deposits,"  such  capital  can  not  be  claimed  exclu- 
sively by  depositorsJ'^  The  mere  promise  of  a  bank  to  use  certain  securi- 
ties for  the  benefit  of  its  savings  depositors  can  not  be  held  to  create  a  trust 
or  a  lien  in  favor  of  the  depositors  J* 

§  309  (13)  Right  of  Depositor  When  Bank  Receives  Deposit  with 
Knowledge  of  Its  Insolvency. — When  a  bank  has  knowledge  of  its  in- 
solvency when  a  deposit  is  receiver,  the  depositor  is  entitled  to  have  such 
deposit  returned.'^® 

§  309  (14)  Set-Off  of  Deposit  against  Dabt  Due  Bank.— Upon 
the  insolvency  of  a  savings  bank,  an  ordinary  depositor  can  not  set  off  his 
deposit  against  a  debt  due  from  him  to  the  bank;*"  and  this  is  so  though  the 


77.  Effect  of  charter  providing  that 
capital  shall  be  liable  to  depositors. — 

Fox's   Appeal,   93   Pa.   406. 

78.  Effect  of  promise  to  use  securi- 
ties for  benefit  of  depositors. — Ward 
V.  Johnson,  95  111.  215. 

79.  Right  of  depositor  when  bank 
receivers  deposit  with  knowledge  of 
its  insolvency. — Chicago  Title,  etc.,  Co. 
V.  Household  Guest  Co.,  88  111.  App. 
136. 

Facts  raising  presumption  that  bank 
had  knbwledge  of  its  insolvency. — 
Where  a  savings  bank,  within  an  hour 
after  a  deposit  was  made,  closed  its 
doors,  and  its  officers  concluded  within 
twenty-four  hours  that  it  was  im- 
possible to  realize  on  the  assets  an 
amount  sufficient  to  meet  liabilities 
and  enable  the  bank  to  continue  in 
business,  the  bank  was  presumed  to" 
have  had  knowledge  of  its  insolvency 
when  the  deposit  was  received.  Chi- 
cago Title,  etc.,  Co.  v.  Household 
Guest  Co.,  88  111.  App.  126. 

Checks  deposited  not  mingled  with 
general  funds  of  bank. — An  Illinois 
Statute,  Rev.  St.,  c.  38,  §  35a,  declares 
that  the  receipt  of  a  deposit  by  a  bank 
officer  when  the  bank  is  insolvent  is 
prima  facie  evidence  of  intent  to  de- 
fraud. Held,  that  where  a  party  de- 
posited checks,  postal  orders,  and  cur- 
rency with  a  savings  bank  during  its 
last  business  day,  and  the  checks  were 
not  mingled  with  the  general  funds 
of  the  bank,  as  was  the  rest  of  the 
deposit,  but  came  into  the  hands  of 
and  were  collected  by  the  receiver, 
the  depositor  was  entitled  to  the  pro- 
ceeds thereof,  since  under  the  statute 
the  acceptance  of  the  fund^  was  evi- 
dence of  intent  to  defraud.  Chicago 
Title,  etc.,  Co.  v.  Household  Guest  Co., 
88  111.  App.  126. 


80.  Depositor  can  not  set  oS  deposit 
against  debt  due  bank. — O  shorn  v. 
Byrne,  43  Conn.  155,  31  Am.  Rep.  641; 
Cogswell  V.  Rockingham,  etc.,  Sav. 
Bank,  59  N.  H.  43;  Hannon  v.  Wil- 
liams, 34  N.  J.  Eq.  255,  38  Am.  Rep. 
378. 

Upon  winding  up  the  affairs  of  an 
insolvent  savings  bank,  a  depositor, 
who  borrowed  money  from  the  bank, 
secured  by  his  note  or  mortgage,  can 
not  offset  his  debt  against  the  amount 
of  his  deposit  at  the  time  the  decree 
of  insolvency  was  made.  Stockton  v. 
Mechanics',  etc.,  Sav.  Bank,  33  N.  J. 
Eq.  163. 

But  in  New  York,  where  one  who 
had  given  his  bond  and  mortgage  to  a 
savings  bank  was  also  a  depositor 
therein,  and  the  bank  became  insol- 
vent, and  a  receiver  was  appointed,  it 
was'  held,  that  the  mortgagor  was  en- 
titled to  a  credit  on  his  bond  to  the 
amount  of  his  deposit  at  the  time  of 
the  failure  of  the  bank.  New  Amster- 
dam Sav.  Bank  v.  Tartter  (N.  Y.),  4 
Abb.  N.  C.  315. 

And  in  Florida  it  has  been  held  that 
where  a  party  owes  the  bank  a  note, 
and  also  has  a  credit  to  his  deposit 
account  for  deposits  made  while  the 
bank  is  solvent,  and  not  in  contem- 
plation of  its  insolvency,  and  the  bank 
officials  and  such  party,  after  the  bank 
becomes  insolvent,  enter  the  amount 
of  the  balance  due  such  party  on  his 
deposit  account  as  a  credit  on  the 
note.  Rev.  St.,  §  2193,  relating  to  trans- 
actions taking  place  in  contemplation 
of  insolvency,  is  not  violated,  and  such 
credit  may  be  pleaded  as  a  payment 
on  the  note  in  an  action  brought  to 
recover  on  such  note  by  a  receiver 
subsequently  appointed.  Robinson  v. 
Aird,  43  Fla.  30,  29  So.  633. 

But  it   has   been   held  that  where  a 


§   309    (15)  SAVINGS  BANKS.  2247 

debt  is  for  borrowed  money,  and  the  deposit  consists  of  such  borrowed 
money.^^  Neither  the  depositor's  pledge  of  his  deposit  book  to  the  bank  as 
collateral  security,  nor  the  bank's  expectation,  at  the  time  the  debt  is  created, 
that  he  will  apply  his  deposit  in  payment  thereof,  entitles  him  to  set  it  ofif 
in  payment  of  the  debt.*^  But  where  a  person  indebted  to  a  savings  bank 
as  a  borrower  deposits  an  amount  less  than  the  debt,  intending  to  use  the 
money  so  deposited  for  a  payment  upon  the  debt,  the  amount  deposited  can 
be  set  off  against  the  debt.®^  And  where  there  is  an  executed  agreement 
by  the  depositor  that  his  deposit  shall,  on  the  next  quarter  day,  be  applied  in 
payment  of  his  debt,  or  where  the  deposit  is  a  special  deposit  made  to  be 
withdrawn  upon  call,  the  depositor  may  set  off  the  deposit  against  his 
debt.^*  An  agreement  by  a  savings  bank  to  hold  the  deposit  of  one  party 
as  security  for  the  overdrafts  of  another,  is  not  enforceable  by  the  debtor 
after  the  insolvency  of  the  bank.^s  In  some  states  there  are  statutes  au- 
thorizing a  deposit  in  a  savings  bank  to  be  set  off  against  a  debt  due  the 
bank  by  the  owner  of  the  deposit.^^ 

§  309  (15)  Effect  of  Agreement  to  Credit  Debt  Due  Bank  with 
Amount  Paid  to  a  Depositor. — Where  a  savings  bank  procures  a  debtor  to 
the  bank  to  assume  liability  to  a  depositor,  agreeing  to  credit  the  debt  due  the 
bank  by  such  debtor  with  the  amount  paid  by  him,  and  the  debtor  legally  as- 
sumes such  liability  with  the  consent  of  the  depositor  and  the  bank,  payable 
at  a  future  date,  the  fact  that,  before  the  payment  to  such  depositor  becomes 
due,  the  bank  becomes  insolvent  and  a  receiver  is  appointed,  will  not  affect 

party  indebted  to  a  bank  after  it  be-  bank,  whether  his  indebtedness  had  ac- 
comes  insolvent  purchases  from  cer-  tually  accrued  or  not  at  the  time  of 
tain  depositors  their  deposits  in  the  the  insolvency,  might  have  set  off 
bank,  and  the  amounts  of  such  de-  against  his  indebtedness  to  the  re- 
posits  so  purchased  are  by  the  bank  ceivers,  either  a  deposit  in  the  bank, 
officials  entered  as  credits  on  the  debt  or  bills  of  the  bank  bona  fide  received 
owing  by  such  party,  such  payments  by  him  before  the  failure  of  the  cor- 
are  invalid,  under  Rev.  St.,  §  2193,  and  poration.  Van  Wagoner  v.  Paterson 
will  not  be  binding  on  a  receiver  sub-  Gaslight  Co.,  23  N.  J.  L.  283. 
sequently  appointed,  who  sues  to  re-  Under  a  Massachusetts  statute,  St. 
cover  the  debt  owing  by  said  party.  1878,  c.  261,  providing  that  any  person 
Robinson  v.  Aird,  43  Fla.  30,  29  So.  indebted  to  a  savings  bank  may,  in 
C33.  any   proceeding    for    the    collection    of 

81.  Deposit  can  not  be  set  off  though  the  debt,  set  off  the  amount  of  any 
it  consists  of  money  borrowed  from  deposit  in  said  bank  held  and  owned 
bank. — Hannon  v.  Williams,  34  N.  J.  by  him  at  the  time  of  the  commence- 
Eq.  255,  38  Am.  Rep.  378.  ment   of  such   proceeding,   an   assignee 

82.  Facts  not  entitling  depositor  to  of  a  deposit  in  a  savings  bank  can  set 
set  off  deposit. — Hall  v.  Paris,  59  N.  off  the  same  against  a  claim  of  the 
H.   71.  bank,  without  a  previous  notice  of  the 

83.  When  deposit  may  be  set  off. —  assignment.  North  Bridgewater  Sav. 
Osborn  v.  Byrne,  43  Conn.  155,  21  Am.  Bank  v.   Soule,   129   Mass.   528. 

Rep.  641.  But  in  an  action  by  a  savings  bank 

84.  Hall   V.   Paris,    59   N.    H.   71.  against    tjvo    persons    on    a    joint    and 

85.  Agreement  to  hold  deposit  of  several  note,  the  defendants  can  not 
one  party  as  security  for  another's  set  off,  either  under  Gen.  St.,  c.  130, 
overdraft. — Van  Dyck  v.  McQuade,  20  §  8,  or  St.  1878,  c.  261,  the  amounts 
Hun  262,  affirmed  in  85  N.  Y.   616.  severally    due    them    from     the     bank. 

86.  Under  a  New  Jersey  statute  in  Barnstable  Sav.  Bank  v.  Snow,  128 
force  in  1852,  a  debtor  of  an  insolvent  Mass.  512. 
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the  debtor's  right  to  claim  as  a  payment  on  his  debt  to  the  bank,  in  an  action 
thereon  by  the  receiver,  the  amount  so  paid  by  him  to  such  depositor  in  pur- 
suance of  the  arrangement.®'' 

§  309.  (16)  Set- Off  of  Stockholder's  Indebtedness  to  Bank 
against  Amount  Appropriable  to  His  Stock. — An  insolvent  savings 
bank  vi^hich  has  declared  a  pro  rata  distribution  of  its  assets  to  its  stock- 
holders can  not  set  off  an  indebtedness .  due  the  bank  by  a  deceased  stock- 
holder, who  viras  insolvent,  against  the  amount  appropriable  to  such  stock- 
holder's stock.88  The  right  tb  such  set-off  was  not  given  by  the  Pennsyl- 
vania Statute,  Act  of  April  16,  1850,  as  that  statute  did  not  apply  to  savings 
and  deposit  banks,  but  only  to  banks  of  issue.*® 

§  309  (17)  Assessments  on  Stockholders. — When  Claim  Be- 
comes Liquidated. — Where  an  assessment  is  levied  on  stockholders  of  an 
insolvent  savings  bank,  the  claim  becomes  liquidated  by  the  assessment,  and 
draws  interest  from  that  time  until  paid.®" 

§    309    (18)    Parties  to  Actions. — Action  by  Assignee. — An  asr 

signee  of  an  insolvent  savings  bank  may  sue  in  his  own  name  on  the  treas- 
urer's bond.®^ 

Actions  by  Receivers. — Receivers  of  savings  banks  may  maintain  suits 
in  their  own  names  or  in  that  of  the  bank,  and  may  purchase  at  execution 
sale  in  favor  of  the  bank.®^  Where  a  bank  has  become  insolvent,  the  court 
may  properly  order  that  all  stockholders  be  joined  in  an  action  to  deter- 
mine their  liabilities  on  the  shares  of  stock  owned  by  them,  and  for  a  set- 
tlement generally  of  the  affairs  of  the  bank.®^  Although  it  is  the  general 
rule  in  equity  that  all  persons  interested  in  the  subject  matter  of  the  liti- 
gation must  be  made  parties,  there  are  exceptions  to  this  rule  when  it  is 

87.  Effect  of  agreement  to  credit  the  provisions  of  that  act  may  be  pro- 
debt  due  bank  with  amount  paid  to  a  ceeded  against  and  dissolved  in  the 
depositor. — ^Robinson  v.  Aird,  43  Fla.  same  manner  as  any  moneyed  corpo- 
30,  29  So.  633.  ration.      2   Rev.    St.,   p.    198,     provides 

88.  Indebtedness  of  deceased  stock-  that  if,  in  a  proceeding  against  a  cor- 
holder  who  was  insolvent  can  not  be  poration,  judgment  goes  against  it,  the 
set  off. — Merchants'  Bank  v.  Shouse,  court  shall  appoint  a  receiver,  who 
102  Pa.  488.  may  do  such  acts  as  the  court  may  au- 

89.  Merchants'  Bank  v.  Shouse,  102  thorize.  1  Rev.  St.,  p.  239,  §  6,  con- 
Pa.  488.  See,  also,  Appeal  of  Parrish,  tinues  as  bodies  corporate  for  three 
133   Pa.  560,  19  Atl.  569.  years      corporations      whose      charters 

90.  Time  from  which  assessment  shall  expire  by  limitation,  forfeiture, 
draws  interest. — May  v.  Ullrich,  132  or  otherwise,  to  enable  them  to  prose- 
Mich.   6,   92   N.   W.   493.  cute  and  defend  suits.     Held,  that  one 

91.  Assignee  may  sue  in  his  own  styling  himself  receiver  of  a  savings 
name  on  treasurer's  bond. — Hall  v.  bank  organized  under  the  first-named 
Brackett,  60  N.  H.  215.             _          _  act    could    not,    without    showing   spe- 

92.  Receivers  may  maintain  suits  in  cial  authority,  sue  in  his  own  name  the 
their  own  names  or  in  that  of  bank. — .  stockholders  to  enforce  their  individual 
Hobart   v.    Bennett,   77    Me.   401.  liability.      Herron    v.    Vance,    17    Ind. 

To   sue   in  his   own    name     receiver  595. 

must   show   special   authority — Indiana  93.    Action  for  settlement  of  bank's 

statutes  construed. — Act   May  28,   1852  affairs.— Court  may  order  that  all  stock- 

(1    Rev.    St.    1852)    provides    that    any  holders   be   joined. — Herron  v.   Vance, 

banking    association    violating    any    of  17  Ind.  595. 
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impossible  to  give  personal  notice  to  all  interested,  and  the  notice  given  is 
the  only  one  that  can  well  be  given;  and  such  exceptions  are  applicable  in 
a  suit  by  a  receiver  of  an  insolvent  savings  bank  to  determine  the  question 
of  preferences  claimed  by  depositors. ^^  Upon  a  bill  by  a  receiver  of  a  sav- 
ings bank,  charging  its  managers,  as  defendants,  with  liability  for  loss  re- 
sulting from  an  improper  loan  of  bank  funds  to  third  parties,  such  third 
parties  are  not  necessary  parties  to  the  suit.®^ 

Actions  by  Depositors.— A  suit  against  the  officers  of  a  savings  bank 
which  has  been  placed  in  the  hands  of  a  receiver  for  mismanagement  of  the 
corporate  affairs  may  be  brought  by  the  depositors  on  refusal  of  the  bank 
to  bring  the  suit,  yet,  as  the  damages  recovered  would  be  assets  of  the  bank, 
the  receiver  is  a  necessary  party. ^® 

Action  by  One  Person  on  Behalf  of  All  Stockholders,  Creditors  and 
Depositors. — One  person  may  file  a  creditor's  suit  on  behalf  of  himself 
and  all  other  stockholders,  creditors  and  depositors,  against  a  savings  bank 
and  its  president,  that  has  ceased  to  do  business,  for  a  settlement  of  its 
affairs  and  the  distribution  of  its  assets. ^T 

When  Creditors  Can  Not  Maintain  Creditors'  BiU  against  Debtor 
of  Bank. — Under  a  statute  authorizing  courts  to  appoint  assignees  for  in- 
solvent savings  banks,  with  power  to  collect  and  distribute  among  the  cred- 
itors the  funds  thereof,  and  empowering  the  courts  to  restrain  proceedings 
at  law  against  such  banks,  the  creditors  of  a  bank  so  in  the  hands  of  an  as- 
signee can  not  maintain  a  creditor's  bill  against  the  debtor  of  the  bank.^* 

Commissioner  of  Banking  Not  Authorized  to  Maintain  Action. — 
The  Wisconsin  statute  providing  for  the  regulation  and  supervision  of  the 
baulking  business  within  the  state,  does  not  authorize  the  commissioner  of 
banking  to  maintain  an  action  to  administer  the  affairs  of  an  insolvent  sav- 
ings bank  as  against  creditors  of  the  bank,  authorized  to  maintain  such 
action. ^^ 

94.  Suit  to  determine  question  of  sary  parties  to  suit  against  managers, 
preference — Sufficiency  of  notice  to  — Dodd  v.  Wilkinson,  41  N.  .7.  Eq.  566, 
persons  interested. — Dewey  v.   St.   Al-      7   Atl.   337. 

bans  Trust  Co.,  60  Vt.  1,  12  Atl.  224,  96.  Action  against  officers  for  mis- 
6  Am.  St.  Rep.  84.  management  of  corporate  affairs — 
A  savings  bank  being  insolvent,  a  Receiver  a  necessary  party.— Chester 
large  number  of  the  depositors  claimed  »■  Halhard,  34  N.  J.  Eq.  341. 
preference  over  the  rest,  and  were  re-  97.  Action  by  one  person  on  behalf 
sisted  by  the  other  creditors.  The  of  all  stockholders,  creditors  and  de- 
bank's  receiver  petitioned  the  court  of  positors.— Pmney  v.  Bennett,  68  Va. 
chancery    for    direction,    giving    notice  (27   Gratt.)    363. 

by    publication    to    all    persons    inter-  98.    When   creditors   can  not    main- 

ested,   and   receiving   an   acceptance   of  tain    creditors'    bill    against    debtor    of 

service  from  the   chairman   of  the   de-  bank. — Brown   v.    Folsom,    62     N.      H. 

positors'   committee.      On   the   hearing,  527,    construing    Gen.     Laws,      c.      166, 

counsel  appeared  for  many  of  the   de-  §§    13-17,    19. 

positors  claiming  a  preference,  and  99.  Commissioner  of  banking  not 
that  question  was  thoroughly  tried.  authorized  to  maintain  action  to  ad- 
Held,  that  the  decision  bound  the  whole  minister  affairs  of  bank. — Bergh  v. 
class.  Dewey  v.  St.  Albans  Trust  Co.,  Security  Sav.  Bank,  122  Wis.  514,  100 
60  Vt.  1,  12  Atl:  224,  6  Am.  St.  Rep.  84.  N.    W.    831,    construing    Laws    1903,    p. 

95.  When   third   parties    not   neces-  351,  c.  234,  and  Rev.  St.  1898,  §  3219. 
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VI.  LOAN,  TRUST,  AND  INVESTMENT  COMPANIES. 

§  310.  Control  and  Regulation  in  General. — It  is  within  the  power 
of  the  Legislature  in  enacting  a  general  law  for  the  creation,  government, 
and  control  of  all  trust  companies  to  impose,  under  given  conditions,  cer- 
tain limitations  upon  the  powers  granted  or  to  reserve  to  existing  trust  com- 
panies, brought  under  the  act,  certain  powers  already  possessed  by  them 
under  existing  laws.i  The  Nebraska  statute^  providing  for  publicity  of  the 
conditions  and  business  methods  of  installment  investment  companies,  and 

1.  Power  of  legislature.— State  v.  firmed  73  N.  J.  Law  683,  64  Atl.  1073. 
Twining,  73  N.  J.  L.  3,  62  Atl.  403,  af-  2.    Laws  1903,  c.  29,  p.  269. 
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providing  for  reasonable  classification  of  companies  for  that  purpose,  is 
within  the  power  of  the  legislature .^  By  statute  in  some  states  trust  or 
investment  companies  are  required  to  deposit,  with  a  designated  officer  of 
the  state,  security  for  the  benefit  or  protection  of  creditors  or  investors,* 
and  in  some  jurisdictions  loan  and  trust  companies  are  required  to  make 
statements  or  reports  to  a  designated  officer  or  department  of  the  state.* 


3.  Nebraska    statute    constitutional. 

— State  V.  Northwestern  Trust  Co.,  73 
Neb.  497,  101  N.  W.  14. 

4.  Statutory  requirement  that  trust 
companies  deposit  security  for  benefit 
of  creditors. — The  imposition  of  ac- 
tive duties  upon  a  trust  company  as 
trustee  under  a  trust  deed  brings  it 
within  the  prohibition  of  the  Illinois 
statute,  Act  of  1887,  as  amended  in 
1889,  regulating  trust  companies,  mak- 
ing it  unlawful  for  such  a  company  to 
accept  a  trust  before  depositing  with 
the  auditor  of  public  accounts,  for  the 
benefit  of  its  creditors,  the  sum  of 
$200,000  in  stocks  of  the  United  States, 
or  municipal  bonds  of  this  state,  etc. 
Judgment,  68  111.  App.  666,  affirmed. 
Farmers'  Loan,  etc.,  Co.  v.  Lake  St., 
etc.,  R.  Co.,  173  111.  439,  51  N.  E.  55, 
reversed  in  177  U.  S.  51,  44  L.  Ed.  667, 
20    S.    Ct.    564. 

A  foreign  corporation,  acting  as  a 
trustee  with  power  to  take  possession 
of  property  and  operate  the  same,  re- 
ceive money,  and  apply  the  same  to 
expenses,  including  compensation  for 
its  services,  must  comply  with  Act 
June  15,  1887,  §  9,  requiring  corporate 
trustees  to  deposit  security..  Farm- 
ers' Loan,  etc.,  Co.  v.  Lake  St.,  etc.,  R. 
Co.,  68  111.  App.  666,  affirmed  in  173 
111.  439,  51  N.  E.  55,  reversed  in  177 
U.   S.  51,  44  L.  Ed.  667,  20  S.  Ct.  564. 

Statutory  requirement  that  invest- 
ment companies  deposit  security. — 
The  Missouri  statute,  Act  April  21, 
1893,  requires  bond  investment  com- 
panies to  deposit  with  the  state  treas- 
urer $100,000  in  cash  or  securities  for 
the  protection  of  investors.  Held  that, 
where  the  treasurer  received  from  such 
a  company  a  note  for  $100,000,  secured 
by  trust  deed  of  land,  on  which  there 
was  $10,000  incumbrance,  and  $10,000 
in  cash,  it  was  competent  for  him  to 
agree  with  the  company  to  apply  the 
cash  to  the  discharge  of  the  incum- 
brance as  soon  as  the  trustee  would 
receive  the  money.  Stevenson  v. 
Stephens,  136  Mo.  537,  37  S.  W.  506. 

An  Ohio  statute,  93  Ohio  Laws,  p. 
401,  provides  that  every  corporation 
and  association  other  than  a  building 
and  loan  association  doing  business  in 
that  state  in  the  way  of  placing  or 
selling   certificates,    bonds,    debentures 


or  other  investment  securities  of  any 
kind  on  the  partial  payment  or  install- 
ment plan,  and  every  investment 
guaranty  company  doing  business  on 
the  dividend  service  plan,  shall,  before 
doing  business  in  Ohio,  deposit  with 
the  treasurer  $25,000.  Held,  that  a  cor- 
poration which,  in  consideration  of 
stipulated  installments  of  money  paid 
and  to  be  paid,  delivers  to  the  payer 
a  bond  entitling  him,  upon  conditions 
named,  to  receive  an  article  of  value, 
and  requiring  the  payer  to  contribute 
to  the  payment  of  the  expenses  of  the 
corporation,  is  subject  to  the  pro- 
visions thereof.  State  v.  Tontine 
Surety  Co.,  62  O.   St.  428,  57  N.  E.  60. 

Act  April  25,  1898  (93  Ohio  Laws, 
401),  regulating  certificate  bond  and 
investment  companies,  does  not  re- 
quire that  the  sum  of  $25,000,  to  be 
deposited  with  the  treasurer  of  state 
by  a  company  doing  in  this  state  the 
business  of  placing  or  selling  securi- 
ties, etc.,  shall  be  derived  wholly  from 
its  capital  stock.  State  v.  Matthews, 
62  O.  St.  146,  56  N.  E.  658. 

5.  Statutory  requirement  that  loan 
and  trust  companies  make  statements 
or  reports. — In  Illinois  a  foreign  cor- 
poration, acting  as  a  trustee  with 
power  to  take  possession  of  property 
and  operate  the  same,  receive  money, 
and  apply  the  same  to  expenses,  in- 
cluding compensation  for  its  services, 
must  comply  with  the  Act  of  June 
35,  1887,  §  9,  requiring  corporate 
trustees  to  render  statements  to  the 
state  auditor.  Farmers'  Loan,  etc., 
Co.  V.  Lake  St.,  etc.,  R.  Co.,  68  111. 
App.  666,  affirmed  in  173  111.  439,  51 
N.  E.  55,  reversed  in  177  U.  S.  51,  44 
L.    Ed.    667,    20    S.    Ct.    564. 

The  Kentucky  statute,  St.  1909,  §  593 
(Russell's  St.,  §  2182),  requiring  offi- 
cers of  banks  to  make  quarterly  re- 
ports to  the  secretary  of  state,  applies 
to  institutions  doing  both  a  banking 
and  a  trust  business.  Anderson  v. 
Commonwealth    (Ky.),   117   S.  W.   364. 

In  New  York  it  has  been  held  that 
a  corporation  authorized  to  establish 
a  public  exchange  for  receiving  de- 
posits of  and  transferring  earnest 
moneys,  stocks,  bonds,  and  other 
securities  procuring  and  making  loans 
thereon,  and  guarantying  the  payment 
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§  312.  Incorporation  and  Organization. — The  Georgia  and  Minne- 
sota statutes  providing  for  the  incorporation  of  trust  companies  have  been 
held  to  be  constitutional.®  The  provision  in  the  constitution  of  New  York,'' 
prohibiting  the  creation  by  special  charter  of  corporations  for  banking  pur- 
poses, does  not  apply  to  a  trust  company,  the  provision  contemplating,  in  a 
popular  sense,  the  business  of  banking.^  Where  there  is  in  a  state,  in  ad- 
dition to  a  general  incorporation  law,  an  act  which  provides  for  the  incorpo- 
ration of  trust  companies,  and  declares  that  thereafter  no  corporation  shall 
be  organized  to  carry  on  a  trust  company  business  in  the  state,  except  under 
such  act,  a  proposed  corporation,  whose  powers,  as  defined  by  its  articles, 
are  almost,  if  not  wholly,  confined  to  an  agency  or  trust  business,  is  not 
entitled  to  incorporate  under  the  general  law,  though  its  articles  do  not  in- 
clude all  the  items  or  powers  named  in  the  act  providing  for  the  incorpora- 
tion of  trust  companies.®  Some  of  the  peculiar  provisions  of  acts  provid- 
ing for  the  incorporation  of  trust  companies  have  received  the  interpreta- 
tion of  the  courts. i" 


of  bonds  and  other  obligations,  is  a 
"loan,  mortgage,  security,  guaranty, 
and  indemnity  company,"  and  a  cor- 
poration "having  the  power  of  receiv- 
ing money  on  deposit,"  within  Acts 
1874,  c.  324,  requiring  reports  from 
such  corporations  to  the  superintend- 
ent of  the  banking  department.  Peo- 
ple V.  Mutual  Trust  Co.,  96  N.  Y.  10. 

Under  the  Pennsylvania  statute, 
Act  June  8,  1891,  a  loan  and  trust  com- 
pany should  report  annually  to  the 
state  banking  department,  rather  than 
to  the  auditor  general.  In  re  Mc- 
Kinley-Lanning  Loan,  etc.,  Co.,  13  Pa. 
Co.    Ct.    Rep.   40. 

A  loan  and  trust  company  incorpo- 
rated under  The  General  Corporation 
Act  of  1874,  though  it  receives  no 
money  on  deposit,  and  guaranties  no 
loans,  must  report  its  condition  to  the 
superintendent  of  banking,  as  re- 
quired of  all  banking  institutions  by 
Act  June  8,  1891.  In  re  McKinley- 
Lanning  Loan,  etc.,  Co.,  1  Pa.  Dist. 
R.   551. 

6.  Statutes  held  constitutionaL — 
The  Georgia  statute.  Acts  1898,  p.  78, 
authorizing  the  secretary  of  state  to 
grant  charters  to  trust  companies  with 
banking  privileges,  is  not  a  violation 
of  Const.,  art.  3,  §  7,  par.  18;  the  com- 
panies provided  for  in  that  act  being 
embraced  within  the  description  "bank- 
ing companies,"  as  used  in  the  con- 
stitution. Mulherin  v.  Kennedy,  120 
Ga.  1080,  48  S.  E.  437. 

The  Minnesota  statute,  Laws  1883, 
c.  107,  p.  133,  providing  for  the  incor- 


poration of  annuity,  safe  deposit,  and 
trust  companies,  was  not  unconstitu- 
tional because  of  a  defective  title. 
State  V.  Barnes,  108  Minn.  330,  132  N. 
W.  11. 

7.  Art.   8,   §  4. 

8.  Provision  in  New  York  constitu- 
tion not  applicable  to  a  trust  com- 
pany.— United  States  Trust  Co.  v. 
Brady   (N.  Y.),  30   Barb.  119. 

9.  Act  under  which  proposed  cor- 
poration is  entitled  to  incorporate. — 
State  V.  Nichols,  40  Wash.  437,  83  Pac. 
741,  construing  Laws  1903,  c.  176,  p. 
367. 

10.  Act  applies  to  companies  incor- 
porated under  previous  laws. — Act 
Cong.  Oct.  1,  1890,  36  Stat.  635,  pro- 
viding for  the  incorporation  of  trust 
corporations  within  the  District  of  Co- 
lumbia, applies  to  trust  companies  in- 
corporated under  previous  laws  and 
which  have  complied  with  the  pro- 
visions of  the  act.  In  re  Turley,  9 
Mackey    (30   D.    C.)    315. 

Statute  prohibiting  company  organ- 
ized under  any  other  act  from  using 
word  "trust." — Under  the  Washington 
statute,  Laws  1903,  p.  367,  c.  176,  pro- 
viding for  the  incorporation  of  trust 
companies,  and  declaring  that  no  com- 
pany hereafter  organized  under  any 
other  act  shall  use  the  word  "trust" 
as  part  of  its  name,  .the  change  in  the 
name  of  a  pre-existing  corporation  so 
as  to  use  the  word  "trust"  as  a  part 
thereof  is  the  creation  of  a  new  cor- 
poration, to  that  extent,  and  prohibited. 
Asborne,  etc.,  Co.  v.  Nichols,  38  Wash. 
309,  80  Pac.  462. 
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§  312|.  Merger. — Under  the  reserved  power  of  the  state  to  alter  or 
repeal  corporate  charters,  the  enactment  of  a  statute  authorizing  the  merger 
of  trust  companies,  is  a  valid  exercise  of  legislative  power,  as  applied  to 
specially  chartered  trust  companies  existing  at  the  time  of  its  enactment.^^ 
Domestic  corporations  organized  as  trust  companies  may  not  merge  in  the 
absence  of  statutory  authority,  and,  where  a  statute  authorizes  a  merger,  the 
effect  is  exclusively  what  is  declared  by  the  act.^^  The  peculiar  provisions 
of  the  New  York  statutes  relating  to  the  merger  of  trust  companies  have 
been  interpreted  by  the  courts  of  that  state. ^^ 

§    313.    Stockholders. — Contract  of  Applicant  for  Stock  Not  Usu-  i 

rious.— Where  an  applicant  for  stock  in  a  trust  company  executes  a  bond 
and  mortgage  to  the  company  for  the  amount  of  the  stock  at  its  par  value, 
though  its  market  value  does  not  exceed  98,  and  the  bond  and  mortgage  is 
dated  at  the  time  his  application  is  accepted  by  the  committee,  though  the 
stock  is  not  issued  nor  the  securities  delivered  for  thirty  days  thereafter, 
such  contract  is  not  usurious,  since  it  is  a  sale  of  the  stock,  and  not  a  loan 
of  money.  1* 

Liability  of  Stockholders  for  Debts  of  Corporation. — In  most  of  the 
states  there  are  statutes  making  the  stockholders  of  loan  and  trust  com- 
panies individually  liable  for  the  debts  of  the  corporation.  Under  some 
of  these  statutes  they  are  liable  to  the  amount  of  the  stock  owned  by  them,!^ 


11.  Statute  authorizing  merger  of 
specially  chartered  trust  companies 
valid.— Order,  108  N.  Y.  S.  978,  af- 
firmed. Colby  V.  Mt.  Morris,  191  N. 
Y.  510,  84  N.  E.  1111,  construing  con- 
stitution of  New  York,  art.  8,  §  1,  Rev. 
St.  (1st.  Ed.),  pt.  1,  c.  18,  tit.  3,  §  8, 
and  Laws  1895,  pp.  231-234,  c.  383, 
§§    34-38. 

12.  Right  to  merge — Effect  of  stat- 
ute authorizing  merger. — In  re  Berg- 
dorf's  Will,  206  N.  Y.  309,  99  N.  E. 
714. 

13.  New  York  statutes  authorizing 
merger  of  trust  companies  construed. 
— Banking  Law  (Consol.  Laws  909,  c. 
2),  §§  36,  39,  40,  authorizing  two  or 
more  trust  companies  to  merge  into 
another,  and  declaring  that  on  the 
merger  the  rights  and  franchises  of 
the  corporation  so  merged  shall  be 
vested  in  the  corporation  into  which  it 
has  been  merged,  etc.,  permits  a  trust 
company  to  merge  itself  into  another, 
and  a  trust  company  which  merges 
into  another  company,  without  sur- 
rendering its  corporate  existence,  re- 
tains only  its  corporate  entity,  but 
otherwise  it  is  nonexistent,  and  its 
property  rights  and  interests  vest  in 
tlie  company  into  which  it  is  merged. 
In  re  Bergdorfs  Will,  206  N.  Y.  309, 
99   N.   E.  714. 


Under  the  New  York  Banking  Law, 
Laws  1892,  p.  1913,  c.  689,  §  163,  pro- 
viding that  trust  companies  incorpo- 
rated by  special  laws  shall  possess  the 
powers  of  trust  companies  incorpo- 
rated under  the  general  laws,  and  shall 
be  subject  to  such  provisions  of  the 
banking  law  as  are  not  inconsistent 
with  the  special  laws,  companies 
created  by  special  acts  in  1868  and 
1871  (Laws  1868,  p.  1807,  c.  806,  and 
Laws  1871,  p.  1304,  c.  604),  and  em- 
powered by  subsequent  special  acts 
(Laws  1873,  p.  1369,  c.  845,  and  Laws 
1896,  p.  1111,  c.  839)  to  execute  trusts, 
are  subject  to  the  provisions  of  the 
banking  law,  and  a  merger  of  _  such 
specially  chartered  companies  is  au- 
thorized by  §§  34-38,  c.  582,  pp.  221-224, 
Laws  1895,  permitting  merger  of  trust 
companies,  though  such  merger  was 
unlawful  when  such  specially  chartered 
companies  were  formed.  Order,  108 
N.  Y.  S.  978,  affirmed.  Colby  v.  Mt. 
Morris,  191  N.  Y.  510,  84  N.  E.  1111. 

14.  Contract  of  applicant  for  stock 
not  usurious. — Leavitt  v.  Pell  (N.  Y.), 
27   Barb.   322. 

15.  Statutes  making  stockholders 
liable  to  amount  of  stock  owned  by 
them,  construed. — An  annuity,  safe 
deposit,  and  trust  comoany  oreanized 
under  the  Minnesota  Statute,  Gen.  St. 
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while  under  others  their  liability  extends  to  double  the  amount  of  such 
stock.i''     Sometimes  the  charters  of  such  companies  impose  a  liability  upon 


1894,  §  2841,  et  seq.,  is  not  a  corpora- 
tion "embracing  banking  privileges," 
within  Const.,  art.  10,  §  1,  which  refers 
only  to  banks  of  issue  or  circulation, 
provided  for  in  art.  9,  §  13,  and  hence 
its  stockholders  are  liable  under  art. 
10,  §  3,  for  corporate  debts  to  the 
amount  of  stock  owned  by  them.  In- 
ternational Trust  Co.  V.  American 
Loan,  etc.,  Co.,  63  Minn.  501,  65  N. 
W.   78,   633. 

The  Massachusetts  Statute,  St.  1905, 
p.  154,  c.  228,  amending  Rev.  Laws 
1902,  c.  116,  §  30,  making  stockholders 
in  trust  companies  liable  for  debts  to 
an  amount  equal  to  the  par  value  of 
their  stock,  did  not  create  a  new  lia- 
bility, but  only  enabled  a  receiver  of 
such  corporation  to  enforce  a  liability 
which  was,  both  before  and  after,  en- 
forceable by  creditors.  Nichols  v. 
Taunton  Safe  Deposit,  etc.,  Co.,  203 
Mass.    551,    89    N.    E.    1035. 

Under  such  statute,  making  stock- 
holders of  a  trust  company  liable  for 
debts  equal  to  the  par  value  of  their 
shares,  etc.,  provided  a  judgment  has 
been  recovered  against  the  corpora- 
tion and  it  has  neglected  for  thirty 
days  after  demand  by  execution  to  pay 
the  amount  due  or  to  exhibit  to  the 
officer  propertiy  sufficient  to  satisfy 
the  demand,  and  the  execution  has 
been  returned  unsatisfied,  the  expira- 
tion of  thirty  days,  during  which  an 
opportunity  has  been  afforded  to  dis- 
close property  of  the  corporation  sub- 
ject to  the  execution,  must  be  shown 
by  the  officer's  return;  and  hence, 
where  an  execution  against  a  trust 
company  was  returned  unsatisfied  on 
the  day  of  the  demand,  it  was  insuffi- 
cient to  sustain  a  creditors'  action 
against  stockholders,  though  the  ex- 
ecution was  not  in  fact  filed  for  more 
than  thirty  days  thereafter.  Nichols 
V.  Taunton  Safe  Deposit,  etc.,  Co.,  203 
Mass.   551,   89   N.    E.   1035. 

16.  Statutes  creating  a  double  lia- 
bility construed. — Under  the  Maryland 
Statute,  Laws  1892,  p.  153,  c.  109  (Code, 
art.  23,  §  851),  providing  that  each 
stockholder  of  a  bank  or  trust  com- 
pany shall  be  liable  to  depositors  and 
creditors  for  double  the  amount  of 
■Stock  at  the  par  value  held  by  such 
stockholder  in  such  corporation,  such 
stockholders  are  liable  for  twice  the 
par  value  of  the  stock  held,  in  addition 
to  the  amount  paid  by  them  on  their 
stock  subscription.  Murphy  v.  Wheat- 
ley,  102  Md.  501,  63  Atl.  62. 

But   stockholders   are   not   liable   un- 


der such  statute  for  debts  due  de- 
positors and  creditors  who  became 
such  prior  to  the  time  such  stockhold- 
ers acquired  their  stock.  Murphy  v. 
Wheatley,  102  Md.  501,  63  Atl.  62. 

The  contractual  rights  of  creditors 
of  a  trust  company  under  the  above 
statute  is  not  impaired,  in  the  case  of 
one  who  has  individually  sued  a  stock- 
holder, but  has  not  obtained  judgment, 
by  Acts  1904,  p.  597,  c.  337,  taking 
away  the  pre-existing  remedy  of  any 
creditor  to  bring  a,  separate  action  at 
law  against  any  stockholder  to  enforce 
hi»  liability,  and  substituting  therefor 
the  remedy  by  bill  in  equity  on  be- 
half of  all  the  creditors  against  all  the 
stockholders  in  the  state,  that  act  to 
become  operative  as  of  January  1, 
1903,  and  to  cause  abatement  of  all 
pending  actions  instituted  after  that 
date.  Miners',  etc..  Bank  v.  Snyder, 
100  Md.  57,  59  Atl.  707,  68  L.  R.  A. 
312,  108  Am.   St.  Rep.  390. 

The  Maryland  Statute,  Code  Pub. 
Gen.  Laws,  art.  33,  §  85a  (.Laws  1893, 
p.  153,  c.  109),  provides  that  every  safe 
deposit,  guaranty,  loan,  and  fidelity 
company  incorporated  under  the  laws 
of  the  state,  or  of  any  other  state,  or 
of  any  foreign  country,  doing  business 
in  the  state,  shall  be  subject  to  the 
provisions  of  the  act.  Section  851 
(Laws  1893,  p.  156,  c.  109)  provides 
that  each  stockholder  shall  be  liable  to 
depositors  and  creditors  of  any  "such" 
corporation  for  double  the  amount  of 
the  stock  at  the  par  value  held  by  such 
stockholders.  Held  applicable  to  a  do- 
mestic corporation  incorporated  under 
a  special  charter  to  do  a  safe  deposit, 
trust,  and  fidelity  business.  Murphy 
V.  Wheatley,  100  Md.  358,  59  Atl.  704. 

The  Pennsylvania  Statute,  Act  May 
11,  1874  (P.  L.  135),  imposing  a  double 
liability  upon  the  stockholders  of  a 
bank,  saving  fund  institution,  trust 
company,  or  other  corporation  doing 
a  banking  business,  does  not  apply  to 
a  trust  company  incorporated  under 
The  General  Incorporation  Act  of 
April  39,  1874  (P.  L.  73),  and  the  sup- 
plements thereto,  but  only  to_  those 
trust  companies  created  by  special  acts 
prior  to  the  adoption  of  the  new  con- 
stitution which  were  expressly  given 
the  right  to  engage  in  a  banking  busi- 
ness. De  Haven  v.  Pratt,  323  Pa.  633, 
73  Atl.  1068. 

Nothing  in  Act  May  24,  1881  (P.  L. 
23),  Act  May  9,  1889  (P.  L.  159),  or 
Act  May  39,  1895  (P.  L.  127),  all  sup- 
plemental to  Act  April  29,   1874   (P.  L. 
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their  stockholders  which  is  separate  and  distinct  from  that  created  by  the 
general  statute  pertaining  to  corporations.^'^  Under  Iowa  statutes  it  has 
been  held  that  stockholders  in  an  investment  company,  authorized  by  its 
charter  to  receive  deposits  of  money,  are  not  individually  liable  to  creditors 
of  the  company.!*  fjjg  charter  liability  of  stockholders  of  a  loan  and  trust 
company  for  "all  contracts,  debts,  and  engagements"  of  the  company  is  not 
limited  to  the  banking  features  of  the  company.^^  Under  the  Massachusetts 
statute,  it  is  no  defense  to  an  action  by  a  creditor  of  a  trust  company  to  lay 
a  foundation  for  enforcing  the  personal  liability  of  stockholders,  that  before 
the  date  of  the  writ  on  a  petition  brought  against  it  all  the  company's  prop- 
erty had  been  put  in  receivership. ^^  * 

Actions  to  Enforce  Liability  of  Stockholders. — By  statute  it  is  some- 
times required  that  the  holder  of  a  claim  against  a  trust  company  shall  re- 
duce it  to  judgment  before  suing  the  stockholders  to  enforce  any  liability 
on  account  thereof. ^i     In  New  York,  where  a  trust  company  has  been  taken 


73),  and  enlarging  the  powers  of  a 
trust  company,  can  be  construed  to 
impose  a  double  liability  on  its  stock- 
holders. De  Haven  v.  Pratt,  323  Pa. 
633,   73  Atl.   1068. 

17.  Liability  under  charter  distinct 
from  that  created  by  general  statutes. 
— The  liability  under  Priv.  Laws  1889, 
c.  443,  the  charter  of  a  loan  and  trust 
company,  providing  that  the  share- 
holders shall  be  individually  respon- 
sible, equally  and  ratably,  for  all  con- 
tracts, debts,  and  engagements  of  the 
corporation,  to  a  sum  equal  to  the 
amount  of  the  par  value  of  the  shares 
owned  by  each,  in  addition  to  the 
amount  invested  in  the  shares,  is 
separate  and  distinct  from  that  created 
by  the  general  statutes  pertaining  to 
corporations  (Rev.  St.  c.  46,  §  47),  so 
that  such  stockholders  are  not  exempt 
from  additional  liability,  even  though 
the  debt  of  the  corporation  is  a  mort- 
gage debt.  Maine  Trust,  etc.,  Co.  v. 
Southern  Loan,  etc.,  Co.,  92  Me.  444, 
43   Atl.  24. 

18.  Stockholders  in  investment  com- 
pany not  individually  liable. — An  Iowa 
statute,  Code,  c.  1,  tit.  9,  amending 
Code  1873,  c.  1,  tit.  9,  declared  that  all 
stockholders  of  banking  corporations 
organized  thereunder,  buying  or  sell- 
ing exchange,  [receiving  deposits  of 
money,  or  discounting  notes,  should 
be  individually  liable  to  creditors.  Act 
1860  required  all  associations  organ- 
ized under  general  laws  for  transact- 
ing a  banking  business,  either  in  the 
way  of  buying  or  selling  exchange,  re- 
ceiving deposits  of  money,  etc.,  to 
make  a  certain  report;  but  when  the 
provision  was  carried  into  Code  1873, 
§   1570,   the   words  "either  in  the  way 


of"  were  omitted.  Held,  that  as  such 
omission  indicated  an  intent  to  make 
the  language,  "buying  and  selling  ex- 
change," etc.,  generally  descriptive  of 
the  banking  business  only,  chapter  1, 
tit.  9,  did  not  apply  to  an  investment 
company,  the  charter  of  which  pro- 
vided it  might  receive  deposits  of 
money,  and  hence  the  stockholders  in 
such  company  were  not  individually 
liable.  Williams  v.  Lewis  Inv.  Co., 
110    Iowa    635,    82    N.   W.    333. 

19.  Liability  for  "all  contracts, 
debts,  and  engagements." — Maine 
Trust,  etc.,  Co.  v.  Southern  Loan,  etc., 
Co.,  92  Me.  444,  43  Atl.  34. 

20.  Action  by  creditor  to  lay  foun- 
dation for  enforcing  stockholders'  lia- 
bility— Massachusetts  statutes  con- 
strued.— Coyle  V.  Taunton  Safe  De- 
posit, etc.,  Co.,  307  Mass.  441,  93  N. 
E.  791,  construing  Rev.  Laws,  c.  116, 
§  30,  as  amended  by  St.  1905,  c.  228, 
Rev.  Laws  c.  110,  §  60,  c.  113,  §  6,  c. 
116,  §  37. 

21.  Necessity  of  reducing  claim  to 
judgment. — Under  the  New  York 
Banking  Law,  Laws  1892,  p.  1913,  c. 
689,  art.  4,  §  162,  relating  to  trust  com- 
panies, and  making  stockholders  of 
such  corporations  individually  respon- 
sible for  existing  debts  of  a  corpora- 
tion defaulting  in  the  payment  of  aiiy 
debt  or  liability  contracted  by  it, 
where  a  trust  company  was  not  dis- 
solved and  was  subject  to  suit,  it  was 
necessary  for  the  holder  of  a_  claim 
against  it  to  reduce  such  claim  to 
judgment  before  suing  the  stockhold- 
ers to  enforce  any  liability  on  account 
thereof.  Judgment,  100  N.  Y.  S.  1117, 
affirmed.  Cause  v.  Boldt,  188  N.  Y. 
546,  -80    N.    E.    566. 
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charge  of  by  the  superintendent  of  banks,  and  it  is  essential  to  enforce  a 
stockholder's  liability  to  pay  debts,  an  action  at  law  will  not  lie  on  behalf  of 
the  superintendent  of  banks  against  a  single  stockholder  to  enforce  his  lia- 
bility, but  the  same  can  be  enforced  only  by  a  suit  in  equity  where  the  lia- 
bilities of  each  and  all  may  be  equally  and  ratably  ascertained  and  appor- 
tioned.^^  An  action  to  enforce  the  liabilities  of  stockholders  of  a  trust 
company  must  be  brought  within  the  time  prescribed  by  the  statute  of  limi- 
tations.^^ The  New  York  statute,^*  providing  that,  where  a  permanent  re- 
ceiver has  been  appointed  and  the  corporation  has  been  dissolved,  actions  or 
proceedings  to  enforce  the  liability  of  stockholders  are  to  be  prosecuted 
only  in  the  name  and  on  behalf  of  the  receiver,  unless  the  receiver  refuses 
to  take  such  action,  applies  only  to  banks  and  not  to  trust  companies. ^^ 

§  314.  Officers  and  Agents — §  314  (1)  Compensation. — Where,  in 
an  action  by  the  president  of  a  mortgage  and  trust  company  for  a  percent- 
age of  the  profits,  claimed  to  be  due  him  as  compensation,  the  evidence  per- 
mits the  drawing  of  different  inferences,  it  presents  a  question  for  the  jury.^*^ 
Where  in  such  an  action  a  verdict  for  the  plaintiff  is  against  the  weight  of 
the  evidence,  it  will  be  set  aside. 2''' 

§  314  (2)  Liability— §  314  (2a)  Liability  of  Officer  on  Accom- 
modation Note  Payable  to  the  Company. — Where  an  officer  of  a  trust 
company  makes  a  note  to  a  large  amount,  payable  to  the  company,  as  an  ac- 
commodation for  the  president  of  the  company,  on  his  assurance  that  he 
will  never  be  asked  to  pay  it,  he  is  liable  on  the  note,  unless  the  company 
itself  agreed  that  he  should  not  be  held  on  it.^^ 

22.  Character  of  action. — Cheney  v.  erning  actions  against  stockholders  of 
Scharmann,  145  App.  Div.  456,  139  N.  moneyed  corporations,  if  defined  in  ac- 
y.  S.  993,  construing  Consol.  Laws  cordance  with  the  new  corporation 
1909,  c.  2,   §  196.  law    of   1893,    is    broad   enough    to   in- 

23.  Trust  company  a  "moneyed  cor-  elude  a  mortgage  trust  company  of 
poration"  within  meaning  of  New  another  state,  authorized  to  issue  and 
York  statute  of  limitations. — A  Kansas  sell  its  debenture  bonds  secured  by 
trust  company,  which  is  empowered  to  mortgages,  if  it  does  business  within 
receive  deposits  and  to  loan  money  on  the  state  of  New  York.  Hobbs  v.  Na- 
real  estate  and  personal  security,  must  tional  Bank,  41  C.  C.  A.  205,  101  Fed. 
be  deemed  a  "moneyed  corporation"  75,  denying  rehearing  in  37  C.  C.  A. 
within  the  meaning  of  Code  Civ.  Proc.  513,  96  Fed.  396. 

N.   Y.,   §  394,   prescribing  a  three-year  24.     Banking    Laws     (Consol.     Laws 

limitation  for  actions  to  enforce  stock-       1909    c    2)    §  71 

holders'  liabilities    in  view  of  the  def-  ^^   ^^^  York  statute  requiring  that 

V     °"  .oa     s  ^1                     ?     ■■          .u-  action  be  brought  by  receiver  not  ap- 

Y.   p.    598,    §    51     as    one     havmg     the  jj     j^j^    ^^    ^^^^^    companies.-Cheney 

power  to  make  loans  upon  pledges  or  ,^    Scharmann,    145    App.   Div.   456,   129 

deposits,   and  of  the  further  definition  -,    y    «                          ^'^ 

of  a  moneyed  corporation  in  The  Re-  '      '     '         '     . 

vised  Corporation  Act  of  1890,  as  one  .  26.    When  evidence  as  to  compensa- 

formed  under,  or  subject  to,  the  bank-  t'on  presents  a    question    for     jury.— 

ing   or   insurance    law.     Judgment,    54  X°"?l^   ^''^  United    States    Mortg.,    etc., 

C.   C.   A.   683,   118   Fed.   1019,   affirmed.  Co.  (Sup.),  131  N.  Y.  S.  33. 

Piatt  V.  Wilmot,   193  U.   S.   603,  48   L.  27.    Verdict  set  aside  as  against  the 

Ed.  809,  34  S.   Ct.  543.  weight    of     the     evidence. — Youns?     v. 

The  term  "moneyed  corporation,''  as  United  States  Mortg.,  etc.,  Co.   (Sup.), 

used  in   Code   Civ.   Proc.   N.   Y.,   §  394,  131   N.   Y.   S.   33. 

which    prescribes    the    limitation    gov-  28.    Liability  of  officer  on  accommo- 
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§  314  (2b)  Liability  for  Converting  Money  Collected.— Where  the 

managing  agents  of  a  trust  company  mingle  money  collected  for  another  with 
the  current  funds  of  the  company  for  use  in  its  business,  in  violation  of  the 
express  directions  of  the  owner  to  remit,  or  knowingly  permit  their  sub- 
ordinates to  do  so,  and  the  fund  is  thereby  lost,  such  agents  aie  personally 
liable  to  the  owner  thereof,  though  at  the  time  of  such  misappropriation  it 
was  the  intent  of  such  agents  to  account  for  and  return  the  money  to  the 
owner  on  demand.^^ 

§  314  (2c)  Liability  of  Directors  for  Losses  Occasioned  by  an 
Ultra  Vires  Act. — Where  directors  of  a  tru%t  company  knew  of  the  pur- 
pose of  the  company  to  issue  a  prospectus  to  encourage  the  purchase  of  se- 
curities in  a  venture,  which  was  an  ultra  vires  act,  they  are  liable  for  losses 
occasioned  thereby,  whether  or  not  parties  borrowing  money  from  the  com- 
pany can  defend  an  action  on  their  notes  on  account  of  the  false  statements 
in  the  prospectus.^^ 

§  314  (2d)  Liability  of  Directors  for  Losses  Resulting  from  Their 
Negligence. — The  directors  of  a  trust  company  are  liable  for  losses  result- 
ing from  the  misconduct  or  mismanagement  of  subordinate  officers,  if,  had 
such  directors  been  diligent  in  the  discharge  of  their  duties,  they  could  have 
prevented  or  lessened  such  losses. ^^  But  a  director  who  is  necessarily  ab- 
sent on  account  of  his  wife's  serious  illness  is  not  liable  for  losses  occasioned 
by  the  negligent  acts  during  his  absence  of  other  directors. ^^ 

§  314  (2e)  Liability  of  Executive  Committee  for  Failure  to  Ex- 
amine Loans. — Where,  under  the  by-laws  of  a  trust  company,  it  was  the 

dation   note    payable    to    the    company.  risk  of  piisconduct  or  mismanagement 

— Chestnut  St.  Trust,  etc.,  Co.  v.  Hart,  of    the    officers,    occasioning   loss,    and 

217   Pa.   506,   66  Atl.  870.  if,    in    the    discharge    of    their    duties, 

29.  Liability  for  converting  money  they  could  have  prevented  or  lessened 
collected.— Sweet  v.  Montpelier  Sav.  tie  loss,  they  can  not  escape  hability 
Bank,  etc.,  Co.,  73  Kan.  47,  84  Pac.  therefor  by  pleadmg  that  they  were  on 
542.  their  vacations,  in  accordance  with  the 

T                 ■•               •     ^   i.\.        cc.             r  custom    at    the    time    of   year,,    of     di- 

In  an   action   against  the   officers   of  ^^^^^^^      ^f     ^^^^^    companies.      Kava- 

a  trust  company  for  the  conversion  of  ^^     j,         Commonwealth  Trust  Co.,  64 

the   proceeds   of  a   collection   made   by  ^^^^    ^                 ^^g  j^    y.  S.  758. 

the    corporation    of    which    they    were  Directors   of   a   trust   company  who, 

the  principal  officers,   evidence  held  to  j^^^  ^j^       attended  meetings  of  the  ex- 

sustam   judgment   for    plaintiff.     Sweet  ^^^^^^^    committee,    or    board     of      di- 

iK    Montpelier   Sav.   Bank,   etc.,   Co.,   73  ^^^^^^^_   ^^   ^  ^^^j^;^   ^^y_  ^^^Id  have 

J^an.  47,   »4    t-ac.   54^.  ascertained  that  certain  loans  were  be- 

30.  Liability  of  directors  for  losses  jng  improperly  made  and  could  have 
occasioned  by  an  ultra  vires  act.—  protected  the  company  against  the 
State  V.  Barnes,  108  Minn.  230,  122  N.  repetition  of  such  misconduct,  were 
W.  11;  S.  C,  108  Mmn.  527,  122  N.  not  excused  from  negligence  in  allow- 
W.  12.  ing  losses   on   similar  loans  by  reason 

31.  Liability  of  directors  for  losses  of  improper  or  imprudent  acts  of  ex- 
resulting  from  their  negligence. — The  ecutive  officers.  State  v.  Barnes,  108 
directors  of  a  trust  company,  taking  Minn.  230,  122  N.  W.  11. 
vacations  without  making  reasonable  32.  State  v.  Barnes,  108  Minn.  330, 
provision  for  meetings  of  the  board  or  122  N.  W.  11;  S.  C,  108  Minn.  527,  122 
the    executive    committee,    assume    the  N.  W.  12. 
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4uty  of  the  executive  committee  to  require  all  loans  and  investments  to  be 
reported  to  it  at  its  next  meeting  for  approval,  failure  of  the  committee  to 
examine  such  loans  is  not  excused  by  the  fact  that  the  loans  were  not  pre- 
sented to  the  committee ;  it  being  its  duty  to  require  them  to  be  presented.^^ 

§  314   (2f)  Directors  Can  Not  Delegate  Their  Responsibility. — 

While  directors  of  a  trust  company  may  delegate  their  work,  they  may  not 
delegate  their  responsibility,  and  hence  they  are  not  excused  from  liability 
for  losses  suffered  by  the  company  because  they  committed  their  duties  to  an 
executive  committee,  relying  upon  it  to  examine  the  loans  and  collateral.^* 

§  314  (2g)  Criminal  Liability.— See  ante,  "Criminal  Responsibility," 
§  60;  "Criminal  Responsibility  on  Insolvency,"  §  83. 

§  315.  Functions  and  Dealings — §  315  (1)  In  General. — A  trust 
company  has  those  powers  only  that  are  conferred  upon  it  by  its  charter 
and  the  statute  law  of  the  state,  and  is  strictly  limited  to  the  exercise  of 
such  powers  in  such  manner  and  by  such  agents  as  its  charter  and  the  law 
permits.^  ^  Its  charter  is  a  contract  between  the  state  and  the  stockholders, 
which  will  be  construed  strictly,  and  no  powers  will  be  implied. ^^  Specula- 
tive undertakings,  entered  into  by  a  trust  company,  subject  to  hazard  and 
contingency  of  gain  or  loss,  are  ultra  vires,  and  a  perversion  of  the  powers 
conferred  by  its  charter.^'^  Contracts  of  investment  security,  debentures 
or  certificates,  which  can  not  reasonably  be  expected  to  accumulate  a  reserve 
fund  equal  to  the  stipulated  endowment  values  within  the  stated  period 
without  aid  from  lapses  or  appropriation  from  premiums  on  new  business, 
are  fraudulent,  contrary  to  public  policy,  and  unlawful.^®  Some  of  the  pe- 
culiar provisions  of  statutes  conferring  powers  upon  trust  companies  have 
been  interpreted  by  the  courts.^^     The  contract  of  a  trust  company,  though 

33.  Liability  of  executive  committee  fact  that  Banking  Law  (Laws  1892,  p. 
for  failure  to  examine  loans. — Kava-  1857,  c.  689),  §  25,  contains  no  pro- 
naugh  V.  Commonwealth  Trust  Co.,  64  vision  forbidding  such  issuance,  not 
Misc.   Rep.   303,   118   N.   Y.    S.   758.  warranting  a  holding  that  no  such  re- 

34.  Committing  duties  to  executive  striction  exists,  and  the  company  is 
committee  will  not  excuse  directors  not  liable  for  false  statements  in  such 
from  liability. — Kavanaugh  v.  Com-  prospectus.  Kavanaugh  v.  Common- 
monwealth  Trust  Co.,  64  Misc.  Rep.  wealth  Trust  Co.,  64  Misc.  Rep.  303, 
303,   118   N.   Y.   S.   758.                       _         _  118  N.  Y.  S.  758. 

35.  Powers  of  trust  companies  in  38.  When  contracts  of  investment 
general. — Kavanaugh  v.  Commonwealth  security,  debentures  or  certificates  are 
Trust  Co.,  64  Misc.  Rep.  303,  118  N.  unlawful. — State  v.  Interstate  Sav. 
Y.   S.   758.  Inv.    Co.,   64    O.   St.   283,    60   N.    E.   2S0, 

36.  No    powers    will    be    implied.—  52  L.  R.  A.  530,  83  Am.  St.  Rep.  754. 
Kavanaugh     v.     Commonwealth    Trust  39    Power  to  execute  note  for  bene- 
Co.,   64   Misc.   Rep.   303,    118    N.    Y.   S.  fit  of  railroad  company. — A  trust  com- 
758.  pany    organized    under    Rev.    St.    1899, 

37.  Speculative  undertakings  are  §  1427,  authorizing  such  companies  to 
ultra  vires. — Kavanaugh  v.  Common-  act  as  agent  or  attorney  in  fact  in  the 
wealth  Trust  Co.,  64  Misc.  Rep.  303,  management  of  property,  execute 
118  N.   Y.   S.   758.  trusts,    act    as    executor    or    guardian, 

A  trust  company  issuing  a  prospec-  guaranty  the  fidelity  of  persons  or  cor- 
tus  to  encourage  the  purchase  of  securi-  porations  holding  places  of  trust, 
ties  in  a  venture  acts  jiltra  vires;   the      loan  money  on  collateral  security,  buy 
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ultra  vires,  will  nevertheless  be  enforced  where  either  the  person  with  wliom 
the  corporation  has  contracted  or  the  corporation  itself  has  received  the  full 
benefit  thereof.*" 

§  315  (2)  Representation  by  Officers  and  Agents— §  315  (2a)  In 
General. — The  doctrine  of  respondeat  superior  applies  to  a  trust  company 
acting  as  trustee,  and  the  company  is  liable  for  any  fraud  or  bad  faith  on 
the  part  of  its  agent  to  whom  the  directors  have  intrusted  the  business, 
though  the  directors  are  not  personally  guilty  of  fraud  or  bad  faith.*  ^  But 
one  who  deals  with  the  agent  of  a  trust  company  with  knowledge  of  his 
agency  is  bound  to  ascertain  the  nature  and' extent  of  his  authority,  and 
the  burden  rests  upon  him  to  show  that  the  agent  had  authority  to  do  what 
he  did.*^     The  right  of  a  trust  company  to  guarantee  a  sale  of  certain  stock 


and  sell  securities,  etc.,  has  power  to 
execute  a  note  for  the  benefit  of  a  rail- 
road company  which  it  was  financing. 
First  Nat.  Bank  v.  Guardian  Trust  Co., 
187  Mo.  494,  86  S.  W.  109,  70  L.  R. 
A.  79. 

Power  to  take  a  transfer  of  a  note. 
— By  the'  New  York  statute.  Laws 
1892,  c.  689,  §  156,  a  trust  company  has 
power  to  receive  deposits,  to  loan 
money  "to  purchase,  invest  in,  and  sell 
stocks,  bills  of  exchange,  bonds,  and 
mortgages  and  other  securities,"  and, 
by  §  159,  to  invest  moneys  received  by 
it  in  such  securities  as  it  may  deem 
proper.  Held  authorized  to  take  a 
transfer  of  a  note,  and  to  recover 
thereon  against  the  maker.  Bingham- 
ton  Trust  Co.  v.  Clark,  32  App.  Div. 
151,  52  N.  Y.  S.  941,  28  Civ.  Proc. 
R.   1. 

Powers  applicable  to  trusts  for  mar- 
ried women  only. — The  general  pow- 
ers to  be  exercised  under  the  Mis- 
souri statute,  Rev.  St.  1889,  §  2839,  cl. 
5,  authorizing  trust  corporations  to  ac- 
cept and  execute  trusts  for  married 
women  in  respect  to  their  separate 
property,  and  "generally  to  have  and 
exercise  such  powers  as  are  usually 
had  and  exercised  by  trust  companies," 
applied  to  trusts  for  married  women 
only.  Crow  v.  Lincoln  Trust  Co.,  144 
Mo.  562,  46  S.  W.  593. 

Contract  guaranteeing  sale  of  bonds 
and  stocks  ultra  vires. — A  trust  com- 
pany was  organized  under  the  New 
York  statute,  Laws  1892,  p.  1842,  c. 
689.  Its  vice  president,  with  the  con- 
sent of  its  president,  but  without  the 
knowledge  of  its  directors,  signed  an 
instrument  under  seal,  in  the  name  of 
the  corporation,  guaranteeing  to  the 
owner  of  certain  bonds  and  stocks  the 
sale  thereof  before  a  certain  date  at 
not  less  than  a  certain  sum.  The  trust 
company  at  the   time   owned   no   bond 


or  stock  of  such  corporation,  nor  was 
it  interested  in  the  sale  of  its  securi- 
ties, otherwise  than  by  the  commis- 
sion it  might  acquire.  Held,  that  the 
contract  was  ultra  vires.  Gause  v. 
Commonwealth  Trust  Co.,  55  Misc. 
Rep.  110,  106  N.  Y.  S.  288,  judgment 
affirmed  in  124  App.  Div.  438,  108  N. 
Y.   S.   1080. 

No  new  powers  were  given  to  trust 
companies  generally  by  the  provision 
of  Laws  N.  Y.  1892,  c.  689,  §  163,  that 
"every  trust  company  incorporated  by 
a  special  law  shall  possess  the  powers 
of  trust  companies  incorporated  un- 
der this  chapter,  and  shall  be  subject 
to  such  provisions  of  this  chapter  as 
are  not  inconsistent  with  the  special 
laws  relating  to  such  specially  char- 
tered company."  Judgment,  163  N.  Y. 
320,  57  N.  E.  408;  affirmed.  Jenkins  v. 
Nefif,  186  U.  S.  230,  46  L.  Ed.  1140,  23 
S.    Ct.    905. 

40.  When  ultra  vires  contract  will 
be  enforced. — Gause  v.  Commonwealth 
Trust  Co.,  55  Misc.  Rep.  110,  106  N. 
Y.   S.  288. 

Where  a  trust  company  guaranteed 
to  plaintiff  to  sell  certain  stocks  and 
bonds  for  him  at  a  certain  time  at  a 
fixed  price,  but  there  was  no  delivery 
to  the  company  of  such  securities, 
there  was  no  such  performance  by 
plaintiff  as  entitled  him  to  recover  on 
the  ground  that  the  contract  of  a  cor- 
poration will  be  enforced,  where  the 
corporation  has  received  the  full  bene- 
fit thereof,  though  it  be  ultra  vires. 
Gause  V.  Commonwealth  Trust  Co.,  55 
Misc.  Rep.  110,  106  N.  Y.  S.  288,  judg- 
ment affirmed  in  124  App.  Div.  438, 
108   N.   Y.    S.   1080. 

41.  Doctrine  of  respondeat  superior 
applies  to  a  trust  company. — Minne- 
apolis Trust  Co.  V.  Menage,  73  Minn. 
441,   76   N.   W.   195. 

42.  Necessity  of  ascertaining  nature 
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and  bonds  at  a  specified  price  within  a  certain  time  being  questionable,  the 
holder  of  the  stock  is  put  on  inquiry  as  to  the  authority  of  an  officer  of  the 
company  to  execute  a  guaranty  of  that  nature  on  behalf  of  the  company.*^ 
If  -the  agent  of  a  trust  company,  in  the  course  of  the  business  in  which  he 
is  employed,  commits  an  independent  fraud  for  his  own  benefit,  designedly 
against  his  principal,  and  it  is  essential  to  the  carrying  out  of  the  fraud 
that  he  should  conceal  the  real  facts  from  his  principal,  the  presumption  of 
constructive  notice  to  the  principal  is  destroyed,  and  the  inference  is  rather 
that  no  communication  was  made>* 

§  315  (2b)  President. — A  trust  company  acting  as  trustee  is  liable  for 
any  fraudulent  act  of  its  president  done  in  his  official  capacity,*^  and  the 


and  extent  of  agent's  authority^-Bur- 
den  of  proof. — Interstate  Securities 
Co.  V.  Third  Nat.  Bank,  231  Pa.  423, 
80  Atl.   888. 

Plaintiff  trust  company,  having  un- 
dertaken to  aid  a  railroad  contractor 
to  extend  his  existing  indebtedness 
and  to  obtain  further  funds  to  com- 
plete his  contract,  sent  its  agent  to  an- 
other city  with  bonds  of  its  own  with 
specific  instructions  as  to  their  use. 
The  agent,  finding  that  defendant  bank 
was  about  to  foreclose  a  pledge  of  the 
contractor's  securities  for  an  overdue 
debt,  in  disobedience  of  his  instruc- 
tions, promised  that  plaintiff  would 
pay  the  interest  on  the  debt,  and 
pledged  some  of  plaintiff's  bonds  as 
security.  The  bank  knew  that  the 
bonds  belonged  to  plaintiff,  and  that 
the  agent  was  acting  on  special  in- 
structions as  to  their  use,  and  of  the 
general  purpose  to  which  they  were 
to  be  put.  Other  creditors,  learning 
of  the  bank's  action,  refused  to  extend 
the  contractor's  indebtedness  without 
payment  of  interest,  and  the  whole 
plan  failed.  Held,  that  the  bank  was 
bound  to  inquire  as  to  the  scope  of 
the  agent's  authority,  and  could  not 
hold  the  pledged  bonds  against  the 
plaintiff  when  it  repudiated  the  trans- 
action. Interstate  Securities  Co.  v. 
Third  Nat.  Bank,  231  Pa.  422,  80  Atl. 
888. 

In  replevin  by  the  trust  company  to 
recover  such  bonds,  it  was  proper  to 
admit  in  evidence  the  written  instruc- 
tions to  the  agent  showing  that  he  had 
no  authority  for  his  act,  where  the 
fact  of  agency  and  defendant's  knowl- 
edge thereof  at  the  time  of  the  trans- 
action had  already  been  shown.  In- 
terstate Securities  Co.  v.  Third  Nat. 
Bank,   231   Pa.  422,   80  Atl.   888. 

Nor  was  there  any  error  in  exclud- 
ing offered  evidence  that  the  agent, 
when    acting    under     written      instruc- 


tions, had  sometimes  acted  beyond 
their  scope  and  in  accord  with  his  own 
discretion,  and  that  his  acts  had  been 
ratified  by  the  company,  in  the  ab- 
sence of  any  offer  to  show  an  exercise 
of  discretion  extending  to  the  binding 
of  the  company  by  a  promise  to  pay 
the  debt  of  a  third  person  and  a 
pledge  of  the  company's  securities 
therefor.  Interstate  Securities  Co.  v. 
Third  Nat.  Bank,  231  Pa.  422,  80  Atl. 
888. 

43.  Holder  of  stock  put  on  inquiry 
as  to  authority  of  officer  to  guarantee 
its  sale. — Gause  v.  Commonwealth 
Trust  Co.,  55  Misc.  Rep.  110,  106  N. 
Y.  S.  288,  affirmed  in  124  App.  Div.  438, 
108  N.  Y.  S.  1080. 

44.  When  presumption  that  agent's 
knowledge  is  that  of  principal  does 
not  exist. — Camden  Safe  Deposit,  etc., 
Co.  V.  Lord,  67  N.  J.  Eq.  489,  58  Atl. 
607. 

Where  the  president  and  cashier  of 
a  trust  company  embarked  in  a  part- 
nership undertaking  with  an  executor, 
who  executed  a  mortgage  to  the  trust 
company  on  property  of  the  estate, 
the  proceeds  being  used  in  the  part- 
nership venture,  and  not  for  the  bene- 
fit of  the  estate,  the  knowledge  of  the 
president  and  cashier  of  the  trust  com- 
pany of  the  fraudulent  misapplication 
of  the  sum  realized  by  the  mortgage 
was  not  imputable  to  the  trust  com- 
pany, and  the  mortgage  was  enforce- 
able in  its  hand.  Camden  Safe  De- 
posit, etc.,  Co.  V.  Lord,  67  N.  J.  Eq. 
489,    58    Atl.   607. 

45.  Fraudulent  use  by  president  of 
bonds  in  company's  possession  as 
trustee. — Where  certain  bonds  of  a 
corporation  were  placed  in  the  posses- 
sion of  defendant  trust  company,  as 
trustee,  to  be  certified  as  called  for, 
the  fact  that  they  were  left  in  defend- 
ant's possession  after  the  mortgage 
securing  them   had  been   satisfied,    did 
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knowledge  of  the  president  is  presumed  to  be  that  of  the  company.*® 

§  315  (2c)  Secretary. — The  fact  that  an  investor,  after  having  be- 
come acquainted  with  the  secretary  of  an  investment  company,  who  is  also 
a  lawyer,  through  her  dealings  with  the  company,  consults  hi.n  with  refer- 
ence to  certain  independent  legal  matters,  does  not  affect  the  liability  of  the 
company  to  her  for  funds  invested  by  her  with  it  through  the  secretary, 
and  embezzled  by  him.*'' 

§  315  (2d)  Treasurer. — Where  a  trust  company  receives  bonds  of 
plaintiff,  and  sells  them,  and  holds  the  proceeds,  it  is  estopped  from  setting 
up  want  of  authority  of  its  treasurer  to  bind  it  by  a  certificate  issued  by  him 
to  the  owner  of  such  bonds.** 

§  315  (2e)  A  Director  Who  Is  Manager  of  the  Bond  Department. 

— A  director  of  a  trust  company  who  is  manager  of  its  bond  department  has 
no  authority  by  virtue  of  either  position  to  bind  the  company  by  a  promise 
to  pay  the  debt  of  a  third  party  to  a  bank  and  a  pledge  of  the  t  u  t  ccra- 
pany's  bonds  to  secure  such  payment.** 

§  315  (2f)  Cashier  and  Bookkeeper. — Where  the  cashier  and  book- 
keeper of  a  trust  company  assist  in  the  hypothecation  of  certain  shares  of 
its  stock  to  a  bank  as  security  for  a  loan  made  by  the  bank  to  one  of  its  stock- 
holders, and  have  full  knowledge  that  such  stock  has  been  so  pledged,  such 
knowledge  is  the  knowledge  of  the  company,  and  it  can  not  thereafter  re- 


not  entitle  defendant  to  claim  any 
rights  under  the  bonds  as  against  the 
corporation,  where  defendant's  presi- 
dent, by  virtue  of  his  office,  certified 
the  bonds  and  used  them  as  collateral 
to  cover  his  own  defalcations.  Wash- 
ington, etc.,  R.  Co.  V.  Real  Estate  Trust 
Co.,    177    Fed.    306. 

46.  Knowledge  of  president  pre- 
sumed to  be  knowledge  of  company. 
— A  trust  company,  acting  as  adminis- 
trator, deposited  funds  of  the  estate 
in  an  insolvent  bank;  the  president  of 
the  trust  company  being  president  of 
the  bank.  Held,  that  his  knowledge 
of  the  bank's  condition  was  the  knowl- 
edge of  the  trust  company,  in  a  con- 
troversy between  it  and  the  dis- 
tributees of  the  estate,  though  the  rule 
might  be  otherwise  in  a  controversy 
between  the  two  corporations.  Ger- 
mania  Safety  Vault,  etc.,  Co.  v.  Dris- 
kell,  23  Ky.  L.  Rep.  2050,  66  S.  W. 
610. 

Company  not  chargeable  with  presi- 
dents' knowledge  where  he  took  no 
part  in  transaction. — The  president  of 
a  trust  company,  acting  at  attorney 
for  other  parties,  negotiated  the  ex- 
ecution of  a  mortgage  to  his  clients. 
The    mortgage    was    subsequently    as- 


signed to  the  trust  company,  it  not 
appearing  who  conducted  this  transac- 
tion on  its  behalf.  Held,  that  the  com- 
pany was  not  chargeable  with  any 
knowledge  its  president  may  have  had 
in  regard  to  the  purpose  for  which  the 
mortgage  was  given.  Tate  v.  Security 
Trust  Co.,  63  N.  J.  Eq.  559,  52  Atl.  313. 

47.  Facts  not  affecting  liability  of 
company  for  funds  embezzled  by 
secretary. — Judgment,  Ring  v.  Long 
Island  Real  Estate,  etc.,  Inv.  Co.,  93 
App.  Div.  442,  87  N.  Y.  S.  682,  affirmed. 
Ring  V.  Howell,  184  N.  Y.  553,  76  N. 
E.   1107. 

Pacts  held  insufficient  to  show  that 
an  investor  dealt  with  the  secretary  of 
an  investment  company  as  an  individ- 
ual, and  not  in  his  official  capacity  as 
the  company's  representative.  Judg- 
ment, Ring  V.  Long  Island  Real  Es- 
tate, etc.,  Inv.  Co.,  93  App.  Div.  442, 
87  N.  Y  S  682,  affirmed.  Ring  v. 
Howell,  184  N.  Y.  553,  76  N.  E.  1107. 

48.  Estoppel  to  set  up  want  of  au- 
thority of  treasurer. — Callendar  v. 
Kelly,   190   Pa.  455,   42   Atl.   957. 

49.  Director  Tias  no  authority  to  bind 
company  to  pay  debt  of  third  party. — 
Interstate  Securities  Co.  v.  Third  Nat. 
Bank,  231  Pa.  422,  80  Atl.  888. 
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fuse  to  transfer  the  stock  to  the  bank  on  the  nonpayment  of  the  loan  on  the 
ground  that  it  has  a  lien  on  the  stock  for  an  indebtedness  to  it,  created  sub- 
sequent to  the  pledge.^" 

§  315  (2g)  Paying  Teller. — Where  a  paying  teller  of  a  trust  company, 
exercising  the  functions  of  a  banking  company  certifies  a  check  of  a  de- 
positor, evidence  that  such  teller  was  in  the  habit  of  making  such  certifi- 
cations for  the  benefit  of  payee  of  checks,  and  that  all  checks  so  certified 
were  paid  and  taken  up  by  the  trust  company,  is  sufficient  to  establish  the 
agency  of  such  teller  in  certifying  such  checks. ^^ 

§  315  (2h)  Actuary. — Where  the  actuary  of  a  trust  company  is  held 
out  to  the  public  as  competent  to  transfer  securities  belonging  to  the  com- 
pany in  satisfaction  of  debts,  such  a  transfer  by  him,  where  there  is  no  fraud 
nor  departure  from  established  usage,  and  the  transaction  is  advantageous 
to  the  company,  is  binding  upon  the  company. ^^ 

§  315  (2i)  Dealings  Through  a  Mutual  Agent, — Where  a  trust  com- 
pany, as  principal,  receives  through  the  intervention  and  the  wrongful  act 
of  a  mutual  agent  the  property  of  the  other  principal,  the  mutual  agent  act- 
ing for  and  in  fraud  of  both,  the  trust  company  is  chargeable  with  a  knowl- 
edge of  the  wrong,  which  was  possessed  by  the  mutual  agent,  and  may 
not  avail  itself  of  the  results  of  its  agent's  fraud  without  responsibility  for 
the  fraud.^^  But  the  fact  that  a  railroad  company  knows  that  one  of  its 
officers  is  also  president  of  a  trust  company  does  not  charge  the  railroad  com- 
pany with  knowledge  of  such  officer's  dishonesty  in  the  manipulation  of  its 
bonds  in  the  hands  of  the  trust  company,  as  trustee,  nor  does  it  show  that  it 

50.  Hypothecation  of  stock  by  cash-  There  was  no  fraud  nor  departure  from 
ier  and  bookkeeper. — Birmingham  established  usage,  and  the  transaction 
Trust,  etc.,  Co.  v.  Louisiana  Nat.  Bank,  was  advantageous  to  the  institution. 
99  .'Ma.  379,  13  So.  113,  30  L.  R.  A.  Held,  that  the  commissioners  ap- 
600.  pointed   to  wind   up   the   affairs   of  the 

And    this    is    so,    although    such    in-  company  were  not  entitled  to  a  decree 

debtedness  was  created  after  the  cash-  that  A.   surrender  to   them   the   securi- 

ier's    death     by      officers      having      no  ties.      Creswell   v.    Lanahan,   101   U.    S. 

knowledge    of   the    loan    by    the    bank.  347,   25  L.   Ed.   853. 

Birmingham  Trust,  etc.,  Co.  v.  Louisi-  53.      Dealings     through     a     mutual 

ana  Nat.  Bank,  99  Ala.  379,  13  So.  113,  agent. — Washington,   etc.,    R.     Co.     v. 

SO   L.    R.    A.    600.  Real    Estate   Trust    Co.,    177    Fed.    306, 

51.  Evidence  establishing  agency  of  313. 

teller   to   certify   checks. — Muth   v.    St.  Where     defendant     trust     company, 

Louis   Trust   Co.,   88   Mo.   App.   596.  through   the   intervention   and  fraud  of 

52.  Transfer  by  actuary  of  securi-  its  president,  who  was  acting  as  the 
ties  in  satisfaction  of  note. — The  mutual  agent  of  both  defendant  and 
Freedman's  Savings  &  Trust  Com-  complainant,  received  complainant's 
pany,  through  its  agent,  with  the  bonds,  and  defendant's  president  used 
knowledge  and  consent  of  its  trustees,  the  bonds  as  collateral  for  defalcations 
borrowed  money  of  A.,  and  gave  him  covered  by  loans  to  fictitious  persons, 
therefor  a  note  signed  by  its  actuary,  defendant  was  not  entitled  to  avail  it- 
who  afterwards  transferred  to  A.,  in  self  of  the  result  of  its  president's 
satisfaction  thereof,  certain  securities  fraud  without  responsibility  therefor, 
belonging  to  the  company.  The  ac-  and  was  therefore  bound  to  return  the 
tuary  was  held  out  to  the  public  as  bonds.  Washington,  etc.,  R.  Co.  v. 
competent  to  make  such  an  exchange.  Real  Estate  Trust  Co.,  177  Fed.  306. 
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expected  to  obtain  any  unlawful  advantage  from  such  officer's  official  connec- 
tion with  the  trust  company.^ 

§  315  (3)  Deposits — §  315  (3a)  Powers  in  Relation  to. — In  some 
jurisdictions  there  are  statutes  authorizing  trust  companies  to  receive  de- 
posits.^^  Under  a  statute  empowering  trust  corporations  to  receive  moneys, 
and  to  allow  such  interest  thereon  as  may  be  agreed,  such  corporations  have 
neither  express  nor  implied  authority  to  receive  money  on  general  deposit, 
upon  which  no  interest  is  allowed,  to  be  paid  out  on  demand.^  ^  In  the  ab- 
sence of  statutory  provisions  on  the  subject,  a  trust  company  authorized  to 
receive  money  on  deposit  has  lawful  authority  to  issue  certificates  of  de- 
posit therefor  in  the  usual  form.^'^  If  the  power  exists  in  a  trust  com- 
pany, to  receive  moneys  on  general  deposit  and  to  pay  them  out  on  demand, 
the  implied  power  exists  to  adopt  such  method  as  the  company  may  think 
best  comports  with  the  order  of  business  as  to  the  way  the  money  shall  be 
paid  out,  whether  that  be  upon  check  or  otherwise;  and  this  notwithstand- 
ing a  check,  strictly  speaking,  must  be  drawn  upon  a  bank  or  banker.^s 

§  315   (3b)  Estoppel  to  Plead  Incapacity  to  Certify  Checks. — 

Where  a  trust  company  has  fully  entered  into  the  banking  business,  and 
keeps  the  accounts  of  its  depositors  and  pays  checks  against  them  as  if  it 
had  been  organized  for  that  purpose,  it  can  not  plead  incapacity  to  certify 
checks  on  the  ground  that  it  was  not  chartered  as  a  bank.^* 

§  315  (3c)  To  Whom  Payments  May  Be  Made.— A  certificate  of 
deposit  payable  to  one  as  special    guardian    of    another    is    payable  to  the 

54.  Washington,  etc.,  R.  Co.  v.  Real  securities.  Held,  that  the  defendant 
Estate  Trust  Co.,  177  Fed.  306.    _  trust    company    had    the    right    to    re- 

55.  Statutes  conferring  authority  to  ceive  deposits,  since  by  the  Act  of 
receive  deposits. — A  New  York  stat-  1892  it  became  a  trust  company  incor- 
ute,  Laws  182S,  c.  50,  incorporated  the  porated  by  special  law,  and  entitled 
Farmers'  Fire  Insurance  &  Loan  Com-  to  the  benefit  of  the  provisions  of  the 
pany,  and  provided  that  nothing  in  banking  act,  and  the  prohibition  in  the 
the  act  should  be  construed  to  au-  original  act  of  incorporation  against 
thorize  it  to  receive  any  deposit  or  de-  receiving  deposits  was  thereby  an- 
posits,  or  to  exercise  any  banking  nulled.  Judgment,  54  App.  Div.  271, 
privileges.  Laws  1836,  c.  211,  changed  06  N.  Y.  S.  773,  affirmed.  Venner  v. 
the  name  of  said  corporation  to  the  Farmers'  Loan,  etc.,  Co.,  176  N.  Y. 
Farmers'   Loan  &  Trust   Company,  and  549,   68   N.   E.  1125. 

declared  that  nothing  contained  in  the  gg.    No   authority  to  receive  money 

act  should  be  construed   to   confer  on  on  general  deposit  to  be  paid  out  on 

the  corporation  any  powers  other  than  demand. — Crow   v.   Lincoln   Trust   Co., 

those  conferred  by  the  original  act  of  144  ]y[o    562,  46   S.  W.   593,  construing 

incorporation;    and   Laws   1890,    c.   433,  Re^    st.   1889,   §   2839,   cl.   1. 

conferred    on    the    corporation,    in    ad-  g^     Authority  to  issue  certificates  of 

dition  to  the  powers  already  possessed,  deposit.— Bank   v.    Title,    etc.,    Co.,   105 

the  power  to  take,  accept,  and  execute  p^^    ^g^ 

all   trusts   of  every   description.     Laws  ,'■,-,.,                      ^        _     „„„»„ 

?892,  c.  689,  §  163:  conferred  on  every  ^  58.    Imphed  power  as  to  way  money 

trus    company  incorporated  by  special  deposited  shall  be  Pa>d  out.-Crow  v 

law  the  powers  of  trust  companies  in-  L'"<^°1"  Trust   Co.,  144  Mo.  562,  46  b. 

corporated    under    said    bankmg    law;  W.  593. 

and  §   156   authorized   trust   companies  59.    Estoppel  to  plead  mcapacity  to 

formed   under   the   banking   act   to   re-  certify    checks.— Muth     v.     St.     Louis 

ceive    deposits    of   trust    moneys     and  Trust  Co.,  88  Mo.  App.  596. 
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former  personally,  those  words  being  merely  descriptio  personse.^"  But 
where  a  special  guardian  of  an  infant  deposits  the  latter's  money  in  a  trust 
company  which  has  notice  that  the  owner  is  an  infant,  it  is  chargeable  with 
notice  of  the  order  of  court  requiring  the  deposit  to  be  made  to  the  infant's 
credit,  and  is  liable  to  the  latter  for  payment  to  the  guardian  without  special 
order  of  court. ^^  A  trust  company  will  be  protected  in  paying  a  certificate 
of  deposit,  though  it  has  been  assigned,  if  the  company  has  no  knowledge 
thereof,  by  a  statute,  authorizing  the  transferee  of  a  claim  on  demand  to 
sue  thereon,  subject  to  any  defense  existing  against  the  transferror  before 
notice  of  transfer,  as  payment  is  thereunder  a  complete  defense.^^ 

§  315  (3d)  Rights  of  Depositor  and  Company  When  a  Check  Is 
Deposited. — Where  a  check  is  deposited  with  a  trust  company,  with  au- 
thority to  collect,  the  proceeds  of  the  check,  when  actually  collected  by  the 
company  or  its  agent,  become  the  property  of  the  company,  which  then  be- 
comes indebted  to  the  depositor  for  the  amount  of  the  check.^s  gut  where 
a  check-  is  received  by  a  trust  company  specifically  for  collection,  and  is  by 
it  forwarded  to  its  correspondent  specifically  for  collection,  but  is  not  col- 
lected until  after  the  trust  company  has  failed,  the  correspondent  is  re- 
sponsible to  the  depositor  for  the  proceeds  of  the  check,  as  in  such  case 
the  latter  remains  the  owner  of  the  check.^* 

§  315  (3e)  Interest  on  Deposits. — Trust  companies  must  pay  in- 
terest on  a  deposit  to  the  credit  of  another  in  order  to  acquire  the  right  to 
receive  the  same  and  pay  it  out  on  checks  and  drafts  of  the  depositor.^ ' 

60.  Deposits  made  by  a  special  was  collected  and  credited  on  the  day 
guardian. — Walker  v.  State  Trust  Co.,  of  its  receipt  by  B.  Company.  After 
40  App.  Div.  55,  57  N.  Y.  S.  525,  re-  the  close  of  banking  hours  on  that 
versing,  24  Misc.  Rep.  498,  53  N.  Y.  day,  C.  Company  closed  its  doors,  but 
S.   849.  B.  Company  did  not  learn  of  that  fact 

61.  Walker  v.  State  Trust  Co.,  40  ""til  the  following  morning.  There 
App.  Div.  55,  57  N.  Y.  S.  525,  revers-  had  been  extensive  dealmgs  between 
ing  24  Misc.  Rep.  498,  53  N.  Y.  S.  849.  the    two    companies    and    C.    Company 

62.  Assignment    of    deposit-When  '^^^^^  ^  checking  account  with  B.  Com- 

„„„„„  „„t^„4.„j   ;„   „„„;„„    4...,     ,„  pany,  and  was  accustomed  to  send  to 

company  protected  m  paymg    to     as-  f   ,•[.',     ,       rnllertinn   and  rrpHit     Dnr 

signor.— Judgment,    39    Misc.    Rep.    98,  !*  '^V''^  ^°/  collection  and  credit     Uur- 

^o   -\T    ^^    c    nr,n      ca ^A        7„„il,    .-,  '"g  thc   day,   B.   Compauy  credited  the 

,%  N.  Y.   S.  900,  affirmed       Zander^.  ^^^^^    .^     ^j^  ^^  certified  drafts  drawn 

n-"^  J.    «i   M    V    Q    11.?  .'ffl^^.'^fn  against    the    checking   account     of     C. 

Uiv.  635,  81  N.    I.   b.  1151,  aiiirmed  m  o''                      j     i  ^t,       i            r  i.      • 

178   N.   Y.   208,   70  N.   E.   449,   102  Am.  Company    and  at  the  close  of  biis.ness 

n      -5         .  .„    '                           '  the   checking   account   was   overdrawn. 

Bt.    Kep.    442.                         _  j^gjj^     jj^^^    jjjg    p^ygg    ^f     jj^g       ^^^^y. 

63.  Rights  of  depositor  and  com-  ^^^x^  ^^^  recover  from  B.  Company 
pany  when  a  check  is  deposited.— i.mg  because  the  relation  of  C.  Company 
V.  Bowling  Green  Trust  Co.,  145  App.  t^  the  payee  had  changed  to  that  of 
Div.   398,   129   N.  Y.   S.  977.  debtor  and  creditor.     King  v.  Bowling 

The  payee  of  a  check  opened  an  ac-  Green   Trust    Co.,    145    App.    Div.    398, 

count    with    C.    Trust    Company,    and  129   N.   Y.   S.   977. 

deposited   currency,   and   the   check   in-  64.     King    v.    Bowling    Green    Trust 

dorsed    in    blank,    without    instructions  Co.,   145   App.   Div.   398,   129    N.   Y.   S. 

as    to    the    check    and    received    credit  977. 

therefor.     The  check  with  other  items  65.    Trust    companies    must   pay   in- 

was    sent    for    "collection    and    credit"  terest  on  deposits. — Muth  v.   St.  Louis 

to   B.  Trust   Company,   and  the   check  Trust   Co.,   88   Mo.   App.   596. 
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§  315  (3f)  Admissibility  of  Evidence.— On  the  issue  as  to  the  lia- 
bility of  a  trust  company  to  one  to  whom  it  has  issued  a  certificate  of  de- 
posit, evidence  as  to  the  dealings  of  the  depositor  with  the  company  in  re- 
lation to  the  deposit  is  admissible.®^ 

§  315  (4)  Loans  and  Discounts — §  315  (4a)  Power  to  Loan 
and  Discount. — Generally  the  question  as  to  whether  a  trust  company  is 
empowered  to  loan  money  or  discount  commercial  paper  is  to  be  determined 
by  an  interpretation  of  its  charter,  or  of  the  statute  under  which  it  is  in- 
corporated, or  by  which  it  is  governed.  The  peculiar  provisions  of  some 
of  these  acts  have  been  interpreted  by  the  courts.®'' 

§  315_(4b)  To  Whom  the  Power  Is  Entrusted.— The  question  as 
to  what  officer  or  officers  of  a  trust  company  are  authorized  to  make  loans 
or  to  discount  commercial  paper  is  generally  determined  by  the  by-laws  of 
the  company,  which  must  be  construed  in  the  light  of  the  statutes  by  which 
it  is  controlled  and  regulated.®* 


66.  Evidence  admissible  as  to  deal- 
ings between  depositor  and  company 
in  relation  to  deposit. — On  the  issue 
as  to  the  liability  of  a  trust  company 
to  plaintiff,  C,  on  a  certiiicate  signed 
by  the  treasurer  of  the  company,  and 
reciting:  "Received  of  C.  bonds  as 
follows  ($10,000):  *  *  *  [Reciting  the 
bonds].  This  certificate  bears  in- 
terest at  6  per  cent  from  date" — it  is 
competent  to  show  a  conversation  be- 
tween plaintiff  and  the  treasurer,  sub- 
sequent tCk  the  date  of  the  certificate,  in 
which  plaintiff  reftised  an  offer  by  the 
treasurer,  on  behalf  of  the  company, 
to  take,  as  payment  for  the  bonds, 
stock  of  the  company,  in  which  he  said 
that  they,  or  their  equivalent  in  cash, 
with  6  per  cent  interest,  would  be  re- 
turned to  her  any  time  she  wished; 
also,  a  passbook  issued  to  plaintiff,  on 
which  she  was  credited  with  $150, 
which  she  testified  was  three  months' 
interest  on  the  certificate.  Callendar 
V.    Kelly,    190   Pa.   455,    42   Atl.    957. 

67.  Authority  to  lend  money  on 
land. — In  1873  the  Freedman's  Savings 
&  Trust  Company  had  authority,  un- 
der its  amended  charter,  to  lend  money 
on  land.  A  deed  made  to  it  therefore 
conveyed  title,  and  a  subsequent  pur- 
chaser under  an  execution  against  the 
grantor  acquired  simply  the  right  to 
redeem  on  pavment  of  the  debt.  Kieth 
V.   Catchings,  "64   Ga.   773.  , 

Authority  to  discount  notes. — Under 
the  New  York  banking  law  of  1892, 
authorizing  trust  companies  to  receive 
deposits,  and  "to  loan  money  on  real 
or  personal  securities,"  to  "purchase, 
invest  in  and  sell  stocks,  bills  of  ex- 
change, bonds  and  mortgages  and  other 


securities,"  and  to  invest  the  moneys, 
received  by  it  in  trust  "in  the  stocks  or 
bonds  of  any  state,  *  *  *  or  in  such 
real  or  personal  securities  as  it  may 
deem  proper,"  such  a.  company  may 
discount  notes.  Binghamton  Trust  Co. 
V.  Auten,  68  Ark.  394,  57  S.  W.  936. 

No  authority  to  discount  commer- 
cial paper. — Authority  to  a  loan  and 
trust  company  under  Laws  1870,  c.  685, 
"to  grant,  bargain,  sell,  buy,  or  re- 
ceive all  kinds  of  property,  or  to  hold 
the  same  in  trust,  or  otherwise,  *  *  * 
and  to  advance  moneys,  securities,  and 
credits  upon  any  property,"  does  not 
confer  banking  powers,  or  authority  to 
discount  commercial  paper.  New  York 
State  Loan,  etc.,  Co.,  v.  Helmer,  77  N. 
Y.  64,  affirming  13  Hun  35. 

No  power  to,  loan  or  discount, 
commercial  paper  was  given  trust 
companies  ty  Laws  N.  Y.  1893,  c. 
696,  authorizing  trust  companies  to 
exercise  the  powers  conferred  on  in- 
dividual banks  and  bankers  by  Laws 
N.  Y.  1892,  c.  689,  §  55,  which  pro- 
vides that  such  banks  and  bankers  may 
"take,  receive,  reserve,  and  charge  on 
every  loan  or  discount  made,  or  upon 
any  note,  bill  of  exchange,  or  other 
evidence  of  debt,  interest  at  the  rate  of 
6  per  cent  per  annum;  and  such  inter- 
est may  be  taken  in  advance."  Judg- 
ment 163  N.  Y.  320,  57  N.  E.  408,  af- 
firmed. Jenkins  v.  Neff,  186  U.  S.  230, 
46   L.    Ed.   1140,   22   S.   Ct.   905. 

68.  The  New  York  Banking  Law 
(Laws  1892,  p.  1909,  c.  689),  §  156,  subd. 
2,  authorizes  a  trust  company  to  loan 
money  on  real  or  personal  securities. 
Under  subdivision  11,  added  by  Laws 
1901,  p.  1680,  c.  660,  it  has  all  the  pow- 
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§  315  (4c)  Loans  and  Discounts  in  Contravention  of  Statutory 
Prohibitions. — In  some  jurisdictions  loans  by  a  trust  company  to  one  of 
its  directors  is  a  matter  of  statutory  regulation. ^^  Though  a  trust  com- 
pany, under  its  charter,  has  authority  to  invest  only  in  such  securities  as 
are  thereby  authorized,  yet,  if  it  has  made  an  illegal  loan,  it  may  enforce 
repayment  thereof.'''''  Where  the  act  incorporating  a  safe-deposit  and  sav- 
ings institution  does  not  authorize  it  to  do  a  banking  business,  and  the  con- 
stitution and  statutes  forbid  such  corporations  from  carrying  on  such  busi- 
ness, heavy  penalties  being  fixed  for  doing  so,  notes  discounted  by  the  com- 
pany are  void.'^i  Where  a  safe  deposit  company  is  by  statute  prohibited 
from  discounting  notes  or  other  commercial  paper,  and  paper  so  discounted 
is  declared  to  be  void,  the  company  can  not  enforce  notes  discounted  by  it, 
but  it  may  recover  the  money  loaned ;  and  where  a  mortgage  is  given  to  se- 
cure a  note  so  discounted  it  may  be  enforced.'^  ^    Under  an  act  prohibiting 


ers  and  privileges  conferred  on  banks 
by  §§  55,  56,  of  the  banking  law,  which 
powers  and  privileges  were  intended 
to  place  banks  and  private  and  individ- 
ual bankers  on  an  equality  in  certain 
particulars,  including  interest  upon 
loans  on,  and  discount  of,  notes,  with 
the  national  banks.  By  §  156,  subd.  9, 
it  may  invest  in  stocks,  bonds,  and 
other  securities.  Held,  that,  there  be- 
ing a  manifest  distinction  between 
making  investments  and  making  loans 
and  discounts,  a  by-law  of  a  trust  com- 
pany providing  that  the  executive  com- 
mittee may,  in  its  discretion,  authorize 
the  president  generally  to  make  invest- 
ments in  such  securities  as  are  au- 
thorized by  the  charter  of  the  com- 
pany, and  to  dispose  of  such  securities 
without  previously  consulting  as  to 
details  with  the  committee,  did  not  re- 
quire all  discounts  of,  and  loans  on, 
notes  to  be  first  submitted  to  the  board 
or  executive  committee.  Kavanaugh 
V.  Commonwealth  Trust  Co.,  118  N.  Y. 
S.  758,  64  Misc.  Rep.  303. 

69.  Loan  to  corporation  in  which 
a  director  is  interested. — A  loan  by  a 
trust  company  to  a  corporation,  in 
which  one  of  the  trust  company's  di- 
rectors was  largely  interested,  there 
being  no  proof  that  such  director  as 
an  individual  was  interested  in  the  loan, 
did  not  violate  Banking  Law  (Laws 
1893,  p.  1910,  c.  689),  §  156,  subd.  11,  as 
added  by  Laws  1901,  p.  1680,  c.  660, 
forbidding  a  loan  to  a  director,  directly 
or  indirectly,  without  the  consent  of 
the  majority  of  the  directors.  State  v. 
Barnes,  108  Minn.  330,  133  N.  W.  11; 
S.  C,  108  Minn.  537,  123  N.  W.  12. 

70.  Repayment  of  illegal  loan  may 
be  enforced. — Davis  Sewing-Mach.  Co. 
V.  Best  (N.  Y.),  30  Hun  638. 

71.  Effect  of  statute  forbidding  cor- 


poration  to   do   a   banking   business. — 

In  re  Taycox,  Fed.  Cas.  Xo.  7,337,  13 
Blatchf    ?,00. 

72.  Effect  of  statutes  prohibiting, 
discounting  and  declaring  paper  dis- 
counted void. — The  charter  of  a  safe- 
deposit  and  savings  company  author- 
ized it  to  loan  its  capital  and  funds  on 
certain  specified  securities,  not  includ- 
ing commercial  paper,  and  the  New 
York  statute,  1  Rev.  St.,  p.  713,  §§  3,  6, 
prohibited  any  corporation  not  author- 
ized by  law  from  discounting  commer- 
cial paper,  and  made  paper  so  dis- 
counted void.  Held,  that  the  company 
had  no  authority  to  discount  commer- 
cial paper,  and  that  a  note  discounted 
by  it  was  void.  Pratt  v.  Short,  79  N. 
Y.  437,  35  Am.  Rep.  531. 

The  provisions  of  the  New  York 
statute,  1  Rev.  Stat.,  p.  600,  §  4,  forbid- 
ding any  corporations  not  expressly 
incorporated  for  banking  purposes  to 
discount  notes  or  other  commercial 
paper,  and  of  the  restraining  act  de- 
claring the  securities  void,  applied  to 
a  safe-deposit  company,  and  under 
them  such  a  company  was  forbidden 
to  engage  in  the  business  of  discount- 
ing notes  and  other  commercial  paper, 
and  could  not  enforce  notes  discounted 
in  violation  of  the  prohibition.  But 
where  a  loan  had  been  made  by  a  com- 
pany by  way  of  a  discount  of  a  prom- 
issory note,  the  company  or  its  assign- 
ees could  recover  the  money  loaned, 
although  the  security  taken  was  void. 
And  where  one  executed  his  bond  and 
mortgage  to  a  safe  deposit  company 
to  secure  it  for  indebtedness  "upon  or 
by  reason  of  any  promissory  note,  bill 
of  exchange,  overdraft,  or  otherwise," 
and  the  corporation  lent  such  person 
money  upon  the  discount  of  his  notes, 
which   recited  that   the  maker  had   de- 
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a  corporation,  not  expressly  incorporated  for  banking  purposes,  from  is- 
suing evidences  of  debt  upon  loan,  certificates  issued  by  a  trust  company, 
stating  that  the  amount  designated  had  been  deposited  in  the  company,  and 
that  they  were  payable  in  twenty  years,  with  interest,  given  for  a  loan,  is 
voidJ^ 

§  315  (4d)  Contracts  for  Loans  Construed. — A  loan  company, 
which  exacts  from  a  corporation  making  application  for  a  loan  an  advance 
payment  of  attorney's  fees  and  a  commission,  promising  to  refund  them  if 
the  loan  is  not  made  through  the  loan  company's  fault,  is  bound  to  return 
them  on  refusing  the  loan  on  the  ground  th^  the  applicant  is  a  corpora- 
tion.T* 

§  315  (5)  Purchases  and  Sales. — The  power  of  trust  companies  to 
purchase  and  sell  property  is  generally  a  matter  of  statutory  regulation. 
In  determining  the  power  of  such  companies  in  this  respect  the  peculiar 
provisions  of  some  of  the  statutes  have  been  construed  by  the  courts.'^^ 


posited  the  bond  and  mortgage  as  col- 
lateral, it  was  held  that  the  company 
could  enforce  the  mortgage.  Pratt  v. 
Eaton,  79  N.  Y.  449,  reversing  18  Hun 
393. 

73.  Prohibition  against  issuing  evi- 
dences of  debt  upon  loan. — New  York 
Life  Ins.,  etc.,  Co.  v.  Beebe,  7  N.  Y. 
364,  construing  1  Rev.  St.,  p.  600,  §  4. 

74.  Contract  for  loan  construed. — 
The  Foss  Improvement  Company  made 
written  application  to  the  Midland 
Savings  &  Loan  Company  for  a  loan 
on  real  estate,  and  also  to  become  a 
stockholder  in  the  latter  company.  The 
application  showed  on  its  face  that  the 
Foss  Improvement  Company  was  a 
corporation.  The  Midland  Savings  & 
Loan  Company  exacted  an  advance 
payment  of  an  attorney's  fee  and  a 
sum  equaling  1  per  cent  of  the  loan  ap- 
plied for  as  a  prerequisite  to  its  re- 
ceiving or  considering  said  applica- 
tion, but  promised  to  refund  same  if 
the  loan  was  not  made  through  its 
fault.  After  receiving  and  considering 
the  application,  the  Midland  Savings  & 
Loan  Company  refused  to  make  the 
loan,  on  the  grounds  that  the  Foss  Im- 
provement Company,  being  a  corpora- 
tion, was  ineligible  to  membership, 
and  could  not  hold  stock  in  the  Mid- 
land Savings  &  Loan  Company,  and 
offered,  as  a  counter  proposition,  to 
make  the  loan,  provided  the  Foss  Im- 
provement Company  would  transfer 
its  real  estate  to  an  individual,  who 
would  be  qualified  to  hold  stock  and 
become  a  member  of  the  Midland  Sav- 
ings &  Loan  Company.  This  the  Foss 
Improvement     Company     declined     to 


do,  and  demanded  the  return  of  the 
fee  and  commission.  Held,  that  the 
Midland  Savings  &  Loan  Company  was 
bound  to  return  the  fee  and  commis- 
sion; and  that  it  would  not  be  per- 
mitted to  solicit  business  among  those 
who  were  ineligible  for  membership, 
and  then  refuse  to  comply  with  the 
terms  of  its  contract  on  the  ground 
or  the  ineligibility  of  the  applicant. 
Midland  Sav..  etc..  Co.  v.  Foss  Imp. 
Co..  34  Okl.  564,   136  Pac.  730. 

75.  Securities  that  may  be  bought 
and  sold  under  Missouri  statute. — 
Under  Rev.  St.  1889,  §  2839,  subd.  9, 
trust  companies  are  authorized  to  buy 
and  sell  all  kinds  of  government,  state, 
municipal,  and  other  bonds,  and  all 
kinds  of  negotiable  and  non-negotiable 
paper,  stocks,  and  other  investment 
securities, ,  which  include  bills  of  ex- 
change. Crow  V.  Lincoln  Trust  Co., 
144    Mo.    562,   46    S.    W.    593. 

No  power  to  purchase  commercial 
paper  was  gi\;en  trust  companies  by 
N.  Y.  Laws  1893,  chap.  696,  authorizing 
trust  companies  to  exercise  the  pow- 
ers conferred  on  individual  banks  and 
bankers  by  N.  Y.  Laws  1892,  chap.  689, 
§  55,  which  provides  that  such  banks 
and  bankers  may  "take,  receive,  re- 
serve, and  charge  on  every  loan  or 
discount  made,  or  upon  any  note,  bill 
of  exchange,  or  other  evidence  of  debt, 
interest  at  the  rate  of  6  per  cent  per 
annum:  and  such  interest  may  be 
taken  in  advance."  Jenkins  v.  Neff, 
186  U.  S.  230,  46  L.  Ed.  1140,  23  S. 
Ct.    905. 

Trust  company  not  authorized  to 
purchase-  its    own    stock. — Code    Pub. 
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§  315  (6)  Investments  for  Customers. — Where  an  investment  com- 
pany accepts  money  for  investment,  the  investor  has  a  right  to  rely  on  a 
fair  performance  by  it  of  the  obligation  assumed  to  invest  or  return  the 
money,  and  the  company  can  not  discharge  itself  from  that  obligation  by 
showing  that  the  investor  accepted  from  the  company's  officer  a  forged 
mortgage  purporting  to  run  directly  from  the  borrower  to  himJ" 

§  315  (7)  Contracts  of  Suretyship. — Ordinarily  a  loan  company, 
organized  to  do  a  general  brokerage  business,  to  loan  money,  to  negotiate 
bonds,  etc.,  is  not  authorized  to  become  a  surety,  as  that  act  must  generally 
be  specifically  authorized.''"^ 

§  315  (8)  Guaranty  of  Securities. — The  peculiar  provisions  of  cer- 
tain statutes,  conferring  powers  upon  trust  companies,  have  been  construed 
by  the  courts  to  determine  whether  such  companies  were  authorized  to  be- 
come guarantors  of  certain  securities. '^^ 


Gen.  Laws,  art.  23,  §§  82-87,  provide 
that,  when  it  is  desired  to  reduce  the 
capital  of  a  corporation,  public  notice 
shall  be  published  for  four  weeks 
that  a  meeting  will  be  held  to  deter- 
mine whether  the  capital  shall  be  di- 
minished, that  the  owners  of  two-thirds 
of  the  stock  must  vote  in  favor  of  re- 
duction, and  that  a  certificate  showing 
the  reduction  shall  be  filed.  Acts  1892, 
p.  156,  c.  109,  §  851  relating  to  safe 
deposit  trust  and  guaranty  companies, 
provides  that  each  stockholder  shall 
be  liable  to  depositors  and  creditors 
for  double  the  par  value  of  his  stock. 
The  Maryland  Trust  Company  was 
granted  a  charter  subject  to  the  provi- 
sions of  this  act,  and  Const.,  art.  3,  §  39, 
declares  that  the  General  Assembly 
shall  grant  no  charter  for  banking  pur- 
poses except  on,  condition  that  the 
stockholders  shall  be  liable  to  the 
amount  of  their  shares  for  the  debts. 
Held,  that  the  Maryland  Trust  Com- 
pany had  no  right  to  purchase  its  own 
stock.  Maryland  Trust  Co.  v.  Na- 
tional Mechanics'  Bank,  102  Md.  608. 
63  Atl.  70. 

No  authority  to  purchase  control- 
ling interest  in  stock  of  bank. — As  the 
enumeration  of  powers  in  the  statute 
excludes  all  others,  a  trust  company 
which,  under  the  Missouri  statute. 
Rev.  St.  1909,  §  1124,  cl.  9,  is  authorized 
to  buy  and  sell  government,  state, 
municipal,  and  other  bonds,  and  nego- 
tiable and  nonnegotiable  paper,  stocks, 
and  other  investment  securities,  has 
no  authority  to  purchase  a  control- 
ling interest  in  the  stock  of  anothei 
bank,  for  the  purpose  of  operating 
and    managing   that   bank.      Hadley   v. 


Bankers'   Trust   Co.    (Mo.),   138   S.   W. 
669. 

76.  Obligation  of  investment  com- 
pany to  customer. — Ring  v.  Long  Is- 
land Real  Estate,  etc.,  Inv.  Co.,  93  App. 
Div.  442,  87  N.  Y.  S.  682,  affirmed 
Ring  V.  Howell,  184  N.  Y.  553,  76  N. 
E.  1107. 

77.  Loan  company  can  not  become 
a  surety  unless  specifically  authorized. 
— Richeson  v.  National  Bank,  96  Ark. 
594,    132    S.    W.    913. 

78.  Power  of  company  to  become 
guarantor  of  bond  made  to  it  as  trus- 
tee.— A  trust  company  created  under 
the  New  Jersey  statute,  P.  L.  1899,  p. 
450,  relating  to  trust  companies,  has, 
under  §  6,  power  to  become  a  guaran- 
tor or  indemnitor  of  a  bond  made  by 
a  corporation  to  such  trust  company  as 
trustee.  McCauley  v.  Ridgewood  Trust 
Co.,  81  N.  J.  L.  (52  Vr.)  86,  79  Atl. 
327. 

Guaranty  of  promissory  note  ultra 
vires. — A  guaranty  by  a  loan  and  trust 
company,  for  a  valuable  consideration, 
of  a  prorhissory  note  given  by  one 
third  party  to  another,  and  not  nego- 
tiated by  it,  is  ultra  vires  such  a  cor- 
poration organized  under  Comp.  Laws 
Kan.  1885,  p.  210,  c.  23,  for  the  purpose 
of  transacting  business  of  a  loan  and 
trust  company  and  of  buying  and 
selling  personal  property,  including 
commercial  paper,  with  power  to  en- 
ter into  "any  obligation  or  contract  es- 
sential to  the  transaction  of  its  ordi- 
nary affairs,"  but  forbidden  to  employ 
its  property  for  any.  other  purpose  than 
to.  "accomplish  the  legitirnate  objects 
of  its  creation."  Judgment  44  C. 
C.  A.  456,  105  Fed.  224,  affirmed  Ward 
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§  315  (9)  Issuance  of  Notes. — Under  a  New  York  statute'^''  notes 
issued  by  a  loan  and  trust  company  are  void,  in  the  absence  of  an  express 
charter  power  of  issuance.*'^ 

§  315  (10)  Dealings  with  Trust  Funds  Belonging  to  Separate 
Estates  and  Parties. — Where  a  trust  company,  having  charge  of  several 
trust  funds  belonging  to  separate  estates  and  parties,  used  in  its  private 
business  part  thereof,  and  its  cash  balance  on  hand  is  made  up  of  money 
belonging  to  all  the  funds  commingled,  for  the  purpose  of  ascertaining  how 
much  money  belonging  to  any  particular  fund  it  so  used,  only  that  fund's 
proportionate  part  of  the  cash  on  hand  can  be  deducted  from  the  cash  bal- 
ance due  it. SI 

§  315  (11)  Trust  Companies  as  Receivers. — Where  a  trust  com- 
pany is  appointed  a  special  receiver  in  any  case,  the  capital  of  the  company 
together  with  any  deposit  required  to  be  made  with  any  officer  of  the  state, 
whether  the  deposit  be  a  part  of  the  capital  or  not,  is  to  be  taken  and  con- 
sidered as  the  security  required  by  law  for  the  faithful  performance  of  the 
duties  of  the  trust  company  as  receiver.^^ 

§  316.  Forfeiture  of  Franchise  and  Dissolution. — A  statute  au- 
thorizing the  state  banking  board  to  revoke  a  certificate  given  to  an  install- 
ment investment  company  if  grounds  provided  by  statute  for  such  revoca- 
tion exist,  is  not  unconstitutional  as  giving  the  state  banking  board  arbitrary 
powers.*^  Though  the  charter  of  a  trust  company  provides  that,  in  case 
of  the  dissolution  of  the  company,  deposits  in  favor  of  minors,  insane  per- 
sons, or  married  women  shall  be  preferred  claims,  and  the  company  be- 
comes insolvent  in  the  sense  of  inability  to  meet  its  obligations  in  due  course 
of  business,  and  a  receiver  is  appointed,  and  an  injunction  issued  restraining 
the  company  and  its  officers  from  transacting  further  business  or  interfering 
with  property,  yet  if  the  company  is  not  insolvent  in  fact,  and  does  not  lose 
its  power  to  resume  business,  there  is  not  such  a  dissolution  as  entitles  the 
deposits  of  minors,  insane  persons,  and  married  women  to  be  preferred.** 
Commissioners  of  a  trust  company,  appointed  in  pursuance  of  statute  to 
close  up  the  company's  business,  and  invested  with  the  legal  title  to  all  of 
the  company's  property  for  the  purpose  of  the  statute,  may  maintain  a  suit 
in  their  own  names  to  foreclose  a  mortgage  to  the  company.^^ 

V.  Joslin,  186  U.  S.  142,  46  L.  Ed.  1093,  82.   What  funds  are  security  for  per- 

23   S.   Ct.   807.  formance   of   duties   as  receiver. — Goflf 

79.  1  Rev.  St.,  p.  600,  §  4,  and  p.  712,  v.   Goff,  54  W.  Va.  364,  46  S.  E.  177. 
§§  3,  5.  83.       Statute     authorizing     banking 

80.  Notes  issued  void  in  absence  of  board  to  revoke  certificates  given  in- 
charter  power — New  York  statute  con-  vestment  company,  constitutional. — 
strued. — New  York  State  Loan,  etc.,  State-  v.  Northwestern  Trust  Co.,  72 
Co.  V.  Helmer,  77  N.  Y.  64,  affirming  Neb.  497,  101  N.  W.  14,  so  holding  as 
12    Hun   35.  to  Laws  1903,  p.  275,  c.  29,  §  9. 

81.  Dealings  with  trust  funds  be-  84.  When  preference  will  be  allowed, 
longing  to  separate  estates  and  parties.  — Dewey  v.  St.  Albans  Trust  Co.,  56 
—St.    Paul    Trust    Co.    v.    Kittson,    62       Vt.  476,  48  Am.  Rep.  803. 

Minn.  408,  65  N.  W.  74.  85.    Commissioners  to  close  business 


§    317    (4a)  LOAN,  TRUST,  AND  INVESTMENT  COMPANIES.  2271 

§  317.  Insolvency  and  Receivers— §  317  (1)  Collection  of  As- 
sets.— Where  a  receiver  has  been  appointed  to  administer  the  estate  of  an 
insolvent  loan  company  it  is  his  duty  to  collect  securities  deposited  by  the 
company  with  a  trustee  to  secure  its  debentures. ^'^  The  assignees  of  an  in- 
solvent safe-deposit  company  have  power  to  sue  for  and  recover  assets  of 
the  corporation  which  it  has  improperly  disposed  of.^''' 

§  317  (2)  When  Receiver  Is  Entitled  to  Receive  Fund  Depos- 
ited with  State  Treasurer. — Under  a  Texas  statute,^^  on  the  failure  of 
any  investment  company  required  to  deposit  with  the  state  treasury  cash 
or  securities,  and  the  appointment  of  a  receiver,  the  receiver  is  required  to 
use  such  deposit  in  liquidating  the  debts  of  the  company.  But  the  court  after 
appointing  the  receiver  is  not  authorized  to  compel  the  controller  to  issue 
a  warrant  in  his  favor  on  the  treasurer  for  the  money  and  securities  de- 
posited, before  the  adjudication  of  any  debt  against  the  company.*^ 

§  317    (3)   Receiver's  Sales.— What  Funds  Pass  by  Sale.— Where, 

at  the  time  an  investment  company  became  insolvent,  it  held  a  fund  as 
trustee,  such  fund  will  not  pass  by  the  receiver's  sale  of  the  company's  as- 
sets, though  the  sale  was  made  under  an  order  of  court  providing  that  per- 
sons claiming  an  interest  in  the  assets  should  present  their  claims  or  be 
barred,  and  the  cestui  que  trust  filed  no  claim. s"  ^ 

§  317  (4)  Distribution  and  Application  of  Assets— §  317  (4a) 
What  Law  Governs  Distribution. — Under  statutes  which  provide  that 
the  law  applying  to  insolvent  banking  associations  shall  regulate  proceedings 
against  insolvent  trust  companies  and  the  final  distribution  of  their  assets, 
and  that  the  words  "trust  company"  shall  be  construed  to  include  "savings 
bank"  and  "trust  company,"  the  assets  of  an  insolvent  savings  bank  and 
trust  company  must  be  distributed  under  the  statute,  directing  the  manner 

may  sue  in  their  own  names  to  foreclose  pany,  and  that  while,  therefore,  the 
mortgage. — Creswell  v.  Wilhams,  3  trustee  could  not  be  compelled  in  such 
MacArthur  (9  D.  C.)  246,  construing  contingency  to  collect  the  securities 
Act  of  Congress  of  June  20,  1874.  at  its  own  cost,  neither  was  it  author- 
86.  Receiver's  duty  to  collect  se-  ized  thereby  to  make  such  collection 
curities  deposited  with  trustee — Trust  where  a  receiver  had  been  appointed 
agreement  construed. — A  trust  agree-  to  administer  the  estate  of  the  insol- 
ment  under  which  a  loan  company  de-  vent.  Girard  Trust  Co.  v.  McKinley- 
posited  securities  with  the  trustee  to  Lanning  Loan,  etc.,  Co.,  135  Fed.  180. 
secure  its  .debentures  provided  that  in  87.  Assignees  may.  recover  assets 
case  of  default  in  payment  of  any  improperly  disposed  of. — Pratt  v.  Short 
debenture  bond  or  interest  thereon  the  (N.  Y.),  53  How.  Prac.  506,  affirmed 
trustee  should  proceed  to  collect  or  in  79  N.  Y.  437,  35  Am.  Rep.  531. 
sell  the  securities  pledged,  and  to  apply  88.  Laws  1897,  p.  118,  c.  94  (1  Sayles' 
the  proceeds  in  payment  of  the  de-  Ann.  Civ.  St.  1897,  arts.  749f-749i). 
bentures,  and  that  any  claim  of  the  89.  When  receiver  is  entitled  to  re- 
trustee  for  the  costs  of  such  collection  ceive  fund  deposited  with  state  treas- 
or  sale  should  not  be  a  lien  upon'-  the  urer. — Ex  parte  Stephens,  100  Tex.  107, 
securities,    but    should    be    against    the  94  S.  W.  327. 

loan    company    only.     Held,    that   such  90.    Receiver's   sale   will   not   pass   a 

agreement    did    not    contemplate    the  trust   fund. — New   York   Security,    etc., 

general    insolvency    of    the    loan    com-  Co.  v.  Lombard  Inv.  Co.,  75   Fed.  172. 
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of  distribution  of  the  assets  of  insolvent  banking  associations.^^ 

§  317  (4b)  What  Claims  Will  Be  Allowed. — In  some  jurisdictions 
there  are  statutes  governing  the  question  of  vi^hat  claims  shall  be  allowed 
by  the  receivers  of  an  insolvent  investment  company.  The  provisions  of 
the  Missouri  statute  have  received  judicial  interpretation.^^ 

§  317  (4c)  Order  of  Payment — Preferences  and  Secured  Claims 
— §  317  (4ca)  Trust  Companies — §  317  (4caa)  Where  Company 
Held  Property  as  Trustee  or  in  a  Fiduciary  Capacity. — If  there  is 
property  in  the  possession  of  the  assignee  of  an  insolvent  trust  company 
that  v^r^s  held  in  trust  by  the  company,  the  cestuis  que  trustent  are  entitled  to 
their  interest  in  it  notwithstanding  the  assignment. ^^  Nor  does  it  matter 
what  or  how  many  changes  were  made  by  the  company  in  the  investment  of 
the  trust  property,  or  whether  the  changes  were  authorized  or  unauthorized, 
provided  the  identity  of  the  property  is  preserved.^*  The  same  principle 
applies  and  causes  the  same  result,  if  the  company,  instead  of  being  trustee 
of  the  fund,  held  it  as  agent,  or  in  a  fiduciary  capacity.*^  But  the  beneficial 
owner  must  trace  his  money  or  property  into  some  specific  property  in  the 
possession  of  the  assignee  to  entitle  himself  to  a  preference  over  general 
creditors.^*  When  trust  money  becomes  so  mixed  up  with  the  trustee's 
individual  funds  that  it  is  impossible  to  trace  and  identify  it  as  entering 
into  some  specific  property,  the  equitable  right  of  the  cestui  que  trust  to 

91.  What  law  governs  distribution  tured,  or  not  constituting  direct  obli- 
of  assets. — Mann  v.  Bradford  Sav.  gations,  thereafter  matured  or  would 
Bank,  etc.,  Co.,  71  Vt.  346,  45  Atl.  229.  mature,  or  become  direct  obligations, 
construing  V.  S.  §§  4063,  4100,  4123.  before    an    order    of    distribution    was 

92.  Wha!t  claims  allowed^-Missouri  made;  and  that  all  claims  should  be 
statute  construed.— Receivers  were  ap-  rejected  (1)  which  arose  on  guaranties 
pointed  for  an  insolvent  investment  of  collection,  as  distinguished  from 
company,  incorporated  under  the  laws  guaranties  of  payment,  where  no  pro- 
of Missouri,  whose  liabilities  con-  ceedmgs  had  been  taken  by  the  holder 
sisted  mainly  of  guaranties,  in  various  to  collect  from  the  maker  or  from  the 
forms,  indorsed  on  bonds,  secured  by  mortgaged  premises,  or  (2)  which  were 
real  estate  mortgages,  executed  by  "ot  matured,  and  in  respect  to  which 
borrowers  to  the  company,  and  subse-  there  had  been  no  default  of  inter- 
quently  sold  and  transferred  by  it  to  est,  or  (3)  in  which,  by  agreement  be- 
investors  with  guaranties  mentioned.  tween  the  holder  and  the  maker,  with- 
Held,  that  the  rights  of  such  invest-  out  the  assent  of  the  guarantor,  the 
ors  were  governed  by  the  state  stat-  time  of  payment  of  the  principal  obli- 
ute  relating  to  assignments  for  bene-  gation  had  been  extended.  New  York 
fit  of  creditors,  which  provides  that  the  Security,  etc.,  Co.  v.  Lombard  Inv.  Co., 
assignment  shall  be   "for  all  the   cred-  '^'^  Fed.  537. 

itors  of  the  assignor  in  proportion   of  93-     Where    company    held    property 

their  respective  claims"   (Rev.  St.  Mo.  as    trustee    or    in    fiduciary    capacity— 

1889,    §   424);   that,   in   the   distribution  Doctrine     stated.— Bank     Comm'rs     v. 

of   the  property   of  such   company,   all  Security   Trust    Co.,   70   N.    H.   536,   49 

claims  should  be  allowed  which,  at  the  ■'^'■tl-   113. 

time   of  the   appointment   of   receivers,  9*.    Bank  Comm'rs  v.  Security  Trust 

(1)    furnished   a   present   cause   of   ac-  Co.,  70  N.  H.  536,  49  Atl.  113. 

tion  against  the  guarantor,  or  (2)  con-  ^  95.    Bank  Comm'rs  v.  Security  Trust 

stituted      direct      obligations      on     its  Co.,  70  N.  H.  536,  49  Atl.  113. 

part,   whether   due   or  to   become   due,  96.  Bank  Comm'rs  v.  Security  Trust 

or    (3)    which,    though    not    then    ma-  Co.,  70  N.  H.  536,  49  Atl.  113. 
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follow  it  fails.®'^  But  if  the  money  is  mixed  with  other  money,  and  depos- 
ited in  a  bank,  loaned  upon  a  promissory  note,  or  invested  in  other  securities 
or  property,  which  came  into  the  possession  of  the  assignee,  the  claimant 
will  have  a  charge  upon  the  money,  deposit,  note,  securities,  or  property, 
and  in  that  way  gain  a  preference  over  ordinary  creditors. ^^  A  claimant 
who  seeks  a  preference  by  reason  of  a  trust  is  called  upon  to  prove  the  ex- 
istence of  the  trust.  In  the  absence  of  testimony  on  the  point,  there  is  no 
presumption  that  a  trust  exists.  Proving  that  there  was  a  trust  at  one  time 
in  particular  property  does  not  prove  that  the  trust  is  impressed  upon  other 
property  at  a  later  time,  without  showing  that  the  latter  is  the  proceeds  or 
substitute  of  the  former.^^ 


97.  Bank  Comm'rs  v.  Security  Trust 
Co.,  70  N.  H.  536,  49  Atl.  113;  In  re 
Cobson,   3   Pa.   Super.   Ct.   244. 

98.  Bank  Comm'rs  v.  Security  Trust 
Co.,    70    N.    H.    536,    49   Atl.    113. 

99.  Bank  Comm'rs  v.  Security  Trust 
Co.,   70   N.    H.   536,   49   Atl.   113. 

Doctrine  illustrated. — Where  money 
received  by  a  trust  company  as  trus- 
tee is  not  kept  distinct  or  invested  in 
any  specific  way,  but  is  mingled  with 
the  general  mass  of  money  on  deposit, 
and  used  in  the  general  banking  busi- 
ness, and  there  is  no  means  of  tracing 
or  ascertaining  its  identity  in  any  form 
or  species  of  property,  the  cestui  que 
trust  is  not  entitled  to  a  preference 
over  general  creditors  in  a  distribution 
of  the  funds  in  the  hands  of  the  as- 
signees of  such  trust  company.  In  re 
Cobson,  3  Pa.  Super.  Ct.  244. 

Defendant  trust  company  loaned 
money  to  a  party,  who  gave  a  note 
secured  by  mortgage  on  certain  land 
therefor,  before  such  company's  insol- 
vency, which  note  and  mortgage,  as- 
signed in  blank,  defendant  sold  and 
delivered  to  claimant,  the  assignment 
never  being  recorded.  Subsequently 
defendant  obtained  the  mortgagor's 
equity,  and  sold  part  of  the  land  to 
other  parties,  releasing  claimant's 
mortgage  thereon  without  his  authority 
or  knowledge.  Held,  that  no  trust 
was  created  entitling  claimant  to  a 
preference  to  other  creditors  in  such 
company's  assets.  Bank  Comm'rs  v. 
Security  Trust  Co.,  70  N.  H.  536,  49 
Atl.   113. 

Defendant  trust  company  contracted 
to  sell  certain  land  before  insolvency, 
taking  notes  therefor,  and  agreeing  to 
-convey  free  of  incumbrances  on  pay- 
ment. Two  of  the  notes  were  sold 
to  claimants  before  maturity,  and,  on 
discovery  that  there  was  an  outstand- 
ing mortgage  on  the  land,  claimants 
purchased  same  at  time  of  the  appoint- 


ment of  an  assignee  for  defendant. 
The  vendees  stand  ready  to  pay  ac- 
cording to  contract.  Held,  that  claim- 
ant's were  entitled  to  the  entire  bal- 
ance due  defendant  on  purchase  price 
in  payment  of  their  notes  as  against 
other  creditors  of  defendant,  since 
their  money  is  traceable  to  such  in- 
terest. Bank  Comm'rs  v.  Security 
Trust   Co.,   70   N.    H.   536,   49   Atl.    113. 

Defendant  trust  company  sent  claim- 
ants' certificates  of  deposit  in  payment 
of  the  proceeds  of  notes  secured  by  the 
mortgage  of  land,  collected  by  it  with- 
out the  claimants'  authority,  and  then 
in  claimants'  possession,  before  insol- 
vency, and  also  sent  notes  with  the 
certificates  to  be  held  as  collateral 
security,  which  certificates  and  collat- 
eral notes  claimants  retained.  Held 
that  claimants  were  entitled  to  the 
benefit  of  such  certificates  and  notes  as 
against  the  assignee  of  such  company 
in  insolvency,  since  they  ratified  de~ 
fendant's  acts  in  making  collections, 
and  accepted  the  certificates  and  notes 
in  payment.  Bank  Comm'rs  v.  Security 
Trust  Co.,  70  N.  H.  536,  49  Atl.  113. 

Defendant  trust  company  sold  and 
delivered  a  certain  note,  payable  to  it 
or  order,  with  interest  according  to  at- 
tached coupons,  and  secured  by  mort- 
gage on  certain  land,  to  claimant,  be- 
fore insolvency;  the  assignment  being 
in  blank  and  unrecorded.  By  the 
terms  of  the  note,  principal  and  ac- 
crued interest  became  due  and  pay- 
able on  nonpayment  of  interest  after  a 
certain  period,  at  the  election  of  payees 
or  assigns.  Defendant  guarantied 
payment  of  principal  and  interest,  and 
reserved  the  right  to  purchase  the  note 
at  any  time.  The  maker  did  not  pay 
the  coupons  when  due,  but  defendant 
advanced  claimant  sums  represented 
by  those  due  at  a  certain  date,  and 
took  them  up  and  held  them.  Claim- 
ant was  never  told  of  the  maker's  de- 
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Property  Deposited  by  Company  as  Trustee  in  Its  Savings  De- 
partment.— See  post,  "As  between  Depositors,"  §  317  (4cab). 

§  317  (4cab)  As  between  Depositors. — Where  a  trust  company 
appointed  trustee  of  a  fund  deposits  such  fund  in  its  savings  department 
under  authority  of  a  statute  requiring  trust  companies  or  banks  receiving 
savings  deposits  to  organize  a  separate  department  for  such  purpose,  the 
claimant  of  such  fund  is  not  entitled  to  a  preference  over  other  depositors 
in  the  savings  department  on  the  company's  insolvency,  since  all  funds 
therein  are  trust  funds. ^ 

§  317  (4cac)  As  between  Depositors  and  Creditors. — In  the  ab- 
sence of  legislation  preferring  depositors  over  other  general  creditors,  no 
such  preference  exists  on  insolvency. ^  Statutes  giving  a  preference  on  in- 
solvency of  a  bank  of  issue,  or  of  deposit  and  discount,  to  depositors,  do 
not  embrace  a  trust  company  expressly  denied  the  right  to  engage  in  bank- 
ing.-5  A  statute  giving  a  preference  to  depositors  in  a  trust  company  does 
not  apply  to  an  assignment  for  the  benefit  of  creditors  executed  prior  to  the 
approval  of  the  act.^ 

§  317  (4cad)  As  between  Savings  Depositors,  Holders  of  De- 
benture Bonds  and  Unsecured  Creditors. — Under  a  statute  which  pro- 
vides that  a  trust  company,  transacting  the  business  of  a  savings  bank,  shall 
conduct  the  business  as  a  separate  department,  and  be  amenable  to  the  laws 
governing  savings  banks,  where  a  trust  company  authorized  to  do  a  general 
banking  and  savings  bank  business  fails,  and  its  assets  consist  of  securities 
held  for  the  benefit  of  depositors  in  the  savings  department,  securities  de- 
posited with  trustees  to  secure  the  payment  of  debenture  bonds,  and  un- 
pledged assets,  the  relation  between  the  different  classes  of  claimants  of 

fault.     At   the    time   of   sale    defendant  Trust   Co.,   69   N.   H.   187,   44  Atl.   927, 

represented   that   certain   liens   on   the  construing   Laws   1887,   ch.   169;    Laws 

land   would   be    paid   from   money   re-  1891,  ch.  23;  Bank  Comm'rs  v.  Security 

ceived  from  claimant,  making  the  lat-  Trust   Co.,   70   N.   H.   536,   49  Atl.   113, 

ter's    mortgage    a    first    lien.     One    of  construing  Laws  1889,  ch.  175,  §  1. 

the  liens  was  not  paid,  and  defendant  2.     Depositors   not  preferred   in  ab- 

discharged    claimant's    mortgage,    and  sence     of    statute.— In     re     Prudential 

gave    a    new    mortgage    to    the    holder  Trust   Co.'s   Assignment,   223    Pa.   409, 

of  such  lien  for  the  amount  due,  with-  73  Atl    798 

out    her    knowledge    or    consent.     De-  3     r^.^^^^  company  not  embraced  by 

fendant     subsequently     acquired     title  ^^^^^     j^j^^         gferences  to   deposi- 

to  the  equity  in  the    and_^     Held,  that  ^^^^  j^  binks.-In  re  Prudential  Trust 

claimant   was   not   entitled   to   be   paid  ^^,^  Assignment,  223  Pa.  409,  72  Atl. 

the  balance  due  on  her  note  from  de-  constfuing  Act  April  26,  1844   (P. 

fendant  s   assets   m    preference   to    un-  l.  '419),  "Act    April    16,    1850    (P.    L. 

secured    creditors,    since   she   took   the  ^^^^    ^^^  ^^^  j^       ^^    1876  (P.  L.  161). 

risk  of  performance  of  the  promise  to  /'  _  /    •        ■,         -^        * 

pay  prior  to   liens.     Bank  Comm'rs  v.  \  Statute  preferring  depositors  not 

Security  Trust   Co.,   70   N.   H.   536,   49  applicable   to   assignment   executed 

y^j]    j^j3  prior  to  approval  of  act. — In  re   ifrn- 

i.     Claimant    of    fund    deposited    by  dential    Trust    Co.'s    Assignment,    223 

company     as    trustee    not    entitled     to  Pa-    ^'^^\^l  ^^- -^^^'J-P''^^''''''^   ^'* 

preference.— Tucker  v.  New  Hampshire  May  8,  1907   (P.  L.  192). 
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the  funds  in  the  hands  of  the  assignee  and  the  trust  company  is  that  of 
debtor  and  creditor,  and  the  depositors  in  the  savings  department  as  well 
as  the  holders  of  debenture  bonds  are  entitled  to  share  w^ith  the  unsecured 
creditors  in  the  distribution  of  the  unpledged  assets  as  to  so  much  of  their 
claims  as  are  not  satisfied  out  of  the  special  funds  created  for  their  benefit.^ 

§  317  (4cae)  Amount  Recoverable  by  Secured  Depositors  and 
Creditors. — Under  the  New  Hampshire  statutes  relating  to  the  winding 
up  of  the  affairs  of  insolvent  trust  companies,  secured  depositors  and  cred- 
itors are  allowed  to  prove  only  the  balance  of  their  claim  above  the  value 
of  their  securities.* 

§  317  (4caf)  Rights  of  Receiver  upon  Whose  Bond  Company  Is 
a  Surety. — Where  a  receiver  deposits  the  money  of  his  estate  with  a 
trust  company,  which  is  a  surety  on  his  bond,  under  an  agreement  that  the 
money  shall  bear  interest  and  be  subject  to  check  with  the  counter  signature 
of  the  trust  company,  and  such  moneys  are  mingled  with  the  general  funds 
of  the  company,  which  becomes  insolvent,  the  receiver  can  not  claim  that 
he  is  entitled  to  have  returned  to  him  the  whole  of  the  balance  of  his  ac- 
count under  a  rule  of  court  providing  that  all  corporations  approved  as 
security  shall  keep  all  moneys  received  by  them  from  the  persons  for  whom 
they  become  sureties  separate  from  all  other  funds  and  in  a  separate  ac- 
count '^ 

§  317  (4cb)  Investment  and  Loan  Companies. — The  creditors  of  an 
insolvent  investment  company  must  be  paid  in  full,  before  the  stockholders 
are  entitled  to  distribute  anything  among  themselves  as  dividends.*  Where 
a  mutual  investment  and  loan  association,  engaged  in  collecting  money  in 
small  monthly  installments  from  its  members  residing  in  various  states,  and 
investing  the  same  for  their  joint  benefit,  becomes  insolvent,  a  contract  is 
to  be  implied  among  its  members  that  all  its  assets,  after  payment  of  debts 
due  nonmembers,  shall  be  divided  ratably  among  them  according  to  their 

5.  Preferences  as  between  savings  By-laws  not  authorizing  funds  to 
depositors,  holders  of  debenture  bonds  be  distributed  as  dividends,  as  against 
and  unsecured  creditor  s. — Bank  creditors. — Where  an  investment  com- 
Comm'rs  v.  Security  Trust  Co.,  75  N.  pany's  by-laws  provided  that  a  sur- 
H.  107,  71  Atl.  377,  construing  Pub.  plus  fund,  consisting  of  5  per  cent  of 
St.  1901,  c.  165,  §  18.  the  weekly  collections  or  dues,  should 

6.  Amount  recoverable  by  secured  be  used  or  invested  as  the  directors 
depositors  and  creditors  under  New  might  elect  for  the  best  interest  of 
Hampshire  Statutes. — Bank  Comm'rs  the  company,  and  an  expense  fund, 
V.  Security  Trust  Co.,  70  N.  H.  536,  49  consisting  of  10  per  cent  of  the  weekly 
Atl.  113,  construins'  Pub.  .'it.  r.  163,  §§  collections  and  dues  and  transfer  fees, 
12-25,  c._  192,  §§  11,  12,  c.  301,  §  30.  should    be    used   for    current   and    such 

7.  Rights  of  receiver  upon  whose  other  expenses  as  the  directors  might 
bond  company  is  a  surety. — Pennsyl-  direct,  such  by-laws  did  not  author- 
vania  Mut.  Life  Ins.  Co.  v.  City  Trust,  ize  the  directors  of  the  corporation, 
etc.,  Co. ,218  Pa.  50.  66  Atl.  995.  while  insolvent,  to  distribute  dividends 

8.  Claims  of  creditors  preferred  to  from  such  funds  as  against  creditors 
those  of  stockholders. — Taylor  v.  Com-  of  the  corporation.  Taylor  v.  Com- 
monwealth, 119  Ky.  731,  25  Ky.  L.  monwealth.  119  Ky.  731,  25  Ky.  L.  Rep. 
Rep.    374,    75    S.    W.    344.  374,   75    S.    W.   344. 
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several  contributions  to  the  common  fund,  without  reference  to  their  place 
of  residence.^  Where  a  trust  company  places  a  fund  in  trust  as  collateral 
security  for  the  faithful  keeping  and  performance  by  the  corporation  of  its 
guaranties,  and  at  the  time  the  corporation  is  engaged  only  in  guarantying 
and  selling  personal  or  corporate  obligations,  and  it  afterwards  enters  into 
the  business  of  selling  debenture  bonds,  for  the  security  of  which  it  creates 
other  trust  funds  under  other  trust  indentures,  the  trust  fund  first  created 
is  liable  for  the  first  class  of  obligations  in  preference  to  the  claims  of  any 
other  class. 1" 

§  317  (4d)  Money  Received  by  Trust  Company  When  Insolvent 
to  the  Knowledge  of  Its  Officers. — A  bank  which,  at  the  request  of  and 
as  an  accommodation  to  a  trust  company,  lets  it  have  money  in  exchange 
for  its  check  on  a  third  bank  for  like  amount,  when  it  is  insolvent  to  the 
knowledge  of  its  officers,  and  on  the  last  day  its  doors  are  opened,  can,  the 
check  when  presented  in  regular  course  of  business  being  dishonored  because 
of  the  assignment  of  the  trust  company,  recover  of  the  assignees  the  money, 
identified  by  remaining  in  the  package  in  which  it  was  received. ^^ 

§  317  (4e)  Application  of  Funds  Collected  in  One  State  by  Re- 
ceiver Appointed  in  Another. — Where  receivers  have  been  appointed  in 
different  states  for  property  of  a  loan  and  investment  association,  and  the 
receiver  first  appointed  applies  to  a  court  in  another  state  to  have  the  funds 
there  collected  turned  over  to  him  for  pro  rata  distribution  among  all  mem- 
bers, regardless  of  state  lines,  it  will  be  presumed  that  the  court  appointing 
him  will  apply  the  funds  in  that  manner,  and  no  pledge  to  that  effect  will  be 
required  as  a  condition  of  turning  them  over.i^ 

§  317  (5)  Interest. — Where  a  trust  company  is  declared  insolvent 
and  a  receiver  appointed,  and  the  assets  afterwards  prove  sufficient  to  pay 
all  the  creditors  in  full,  they  are  entitled  to  interest  upon  balances  due,  as 
against  the  corporation  and  its  stockholders. ^^  But  no  interest  is  allowed 
after  the  appointment  of  the  receiver,  as  between  preferred  and  unpreferred 
creditors.!*     Holders  of  certificates  of  deposit,  issued  by  an  insolvent  trust 

9.  Contract  implied  among  members  another. — Smith  v.  Taggart,  30  C.  C. 
of   mutual   investment   and   loan   asso-      A.  563,  87  Fed.  94. 

ciation.— Smith  v.  Taggart,  30  C.  C.  A.  13.    Creditors  entitled  to  interest  as  ' 

563,  87  Fed.  94.  against   corporation   and   stockholders. 

10.  Trust  fund  created  to  secure  a  — People  v.  Merchants'  Trust  Co.,  116 
certain  class  of  obligations. — Ameri-  App.  Div.  41,  101  N.  Y.  S.  255,  af- 
can  Loan,  etc.,  Co.  v.  Northwestern,  firmed  in  187  N.  Y.  293,  79  N.  E.  1004; 
etc.,  Loan  Co.,  166  Mass.  337,  44  N.  E.  People  v.  American  Loan,  etc.,  Co.,  172 
340.  N.   Y.   371,   65   N.   E.  200,   affirming  70 

11.  Money  received  by  trust  company  App.  Div.  579,  75  N.  Y.  S.  563,  which 
when  insolvent  to  the  knowledge  of  modified  36  Misc.  Rep.  355,  73  N.  Y. 
its   officers.— Corn   Exch.   Nat.   Bank  v.       S.   584. 

Solicitors'  Loan,  etc.,  Co.,  188  Pa.  330,  14.    No  interest  allowed  as  between 

41  Atl.  536,  68  Am.  St.  Rep.  872.  preferred    and    unpreferred    creditors. 

12      Application    of    funds    collected  — People  v.  American  Loan,   etc.,  Co., 

in  one  state  by  receiver  appointed  in  172  N.  Y.  371,  65   N.  E.  200,  affirmmg 
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company,  are  entitled  to  interest  specified  in  their  certificates,  from  the  day 
of  the  last  payment  of  interest  thereon  up  to  and  including  the  day  on  which 
the  receiver  is  appointed,  and  thereafter  upon  the  respective  credit  balances 
due  to  them,  up  to  the  day  of  the  final  payment  of  the  principal,  at  the  legal 
rate.i^  Depositors  having  no  interest  contracts  are  entitled  to  interest  at 
the  legal  rate  upon  the  amount  of  their  respective  credit  balances,  from  the 
date  of  the  appointment  of  the  receiver  up  to  the  date  of  the  final  payment 
of  the  principal. 1®  A  depositor  is  entitled  to  payment  of  interest  after  dis- 
solution only  upon  the  balances  which  would  have  been  due  to  him  had  he 
accepted  the  several  installments  of  principal  at  the  time  they  were  respec- 
tively paid  to  creditors  by  the- receivers. ^''^  The  appointment. of  temporary 
receivers  for  a  trust  company  and  the  assumption  of  possession  by  the  state 
obviates  the  necessity  of  any  formal  demand  on  the  part  of  depositors  for 
the  payment  of  their  deposits,  so  as  to  entitle  them  to  interest. ^^ 

§  317  (6)  Expenses  of  Administration  and  Compensation  of 
Receivers. — Securities  set  apart  for  the  benefit  of  depositors  in  the  savings 
department  of  an  insolvent  trust  company  doing  a  banking  business  must 
bear  the  expense  incident  to  administering  them,  and  the  same  is  true  of 
securities  deposited  for  the  benefit  of  holders  of  debenture  bonds  issued  by 
the  company.19     The  amount  of  compensation  to  be  allowed  the  receivers 


70  App.  Div.  579,  75  N.  Y.  S.  563,  which 
modified  36  Misc.  Rep.  355,  73  N.  Y.  S. 
584. 

The  charter  of  an  insolvent  trust 
company  (Laws  1873,  c.  868;  Laws 
1884,  c.  360,  §  3),  provided  that  on  dis- 
solution of  the  company  the  debts 
due  by  it  as  trustee,  receiver,  or  de- 
positary of  savings  banks  and  certain 
other  funds,  should  have  a  preference. 
The  general  banking  law  (Laws  1893, 
c.  689,  §  130)  has  a  similar  provision. 
Held,  that  such  preferences  took  ef- 
fect on  the  appointment  of  the  re- 
ceiver, but  payment  of  interest  from 
the  date  of  the  appointment  of  the  re- 
ceiver to  preferred  creditors  on  their 
claims  would  not  be  allowed  where 
such  payment  would  exhaust  the  funds 
in  the  hands  of  the  receiver,  and  leave 
nothing  for  the  unpreferred  creditors. 
Order,  70  App.  Div.  579,  75  N.  Y.  S. 
563,  modifying  36  Misc.  Rep.  355,  73 
N.  Y.  S.  584,  affirmed.  People  v. 
American  Loan,  etc.,  Co.,  173  N.  Y. 
371,  65  N.  E.  300. 

15.  Amount  of  interest. — People  v. 
Merchants'  Trust  Co.,  116  App.  Div. 
41,  101  N.  Y.  S.  355,  order  affirmed 
in   187   N.   Y.   293,   79   N.   E.   1004. 

At  the  time  of  a  dissolution  of  a 
trust  company  and  the  appointment 
of  a  receiver,  there  were  outstanding 
certified   checks   upon   the   issuance    of 


which  the  account  of  the  depositor 
was  debited,  and  interest  thereafter 
was  only  allowed  him  on  the  books 
of  the  company  on  the  balance  stand- 
ing to  his  credit  after  the  amount  of 
the  check  had  been'  deducted  there- 
from. Held,  that  holders  of  such 
checks  are  entitled  to  interest  upon 
the  amount  of  their  credit  balances 
from  the  date  of  the  appointment  of 
the  receiver  up  to  the  date  of  the  final 
payment  of  principal,  at  the  legal  rate. 
People  V.  Merchants'  Trust  Co.,  116 
App.  Div.  41,  101  N.  Y.  S.  255,  order 
affirmed  in  187  N.  Y.  393,  79  N.  E.  1004. 

16.  People  V.  Merchants'  Trust  Co., 
116  App.  Div.  41,  101  N.  Y.  S.  255, 
order  affirmed  in  187  N.  Y.  393,  79  N. 
E.    1004. 

17.  People  V.  Merchants'  Trust  Co., 
116  App.  Div.  41,  101  N.  Y.  S.  355.  or- 
der affirmed  in  187  N.  Y.  293,  79  N.  E. 
1004. 

18.  When  necessity  of  formal  de- 
mand for  payment  of  deposits  is  ob- 
viated.— People  V.  Merchants'  Trust 
Co.,  116  App.  Div.  41,  101  N.  Y.  S. 
255,  order  affirmed  in  187  N.  Y.  293, 
79   N.   E.   1004. 

19.  From  what  funds  expenses  of 
administration  are  paid. — Bank 
Comm'rs  v.  Security  Trust  Co.,  75  N. 
H.  107,  71  Atl.  377. 
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of  a  trust  company  and  their  counsel  rests  within  the  discretion  of  the 
court.2o  It  is  not  necessary  to  institute  a  separate  proceeding  for  an  allow- 
ance of  compensation  and  expenses  of  temporary  receivers  of  a  trust  com- 
pany in  insolvency  proceedings;  the  proper  practice  being  to  settle  such 
claims  in  the  proceeding  by  the  receivers  for  the  settlement  of  their  accounts* 
and  to  direct  payment  thereof  out  of  the  assets  before  they  are  turned  over 
to  the  persons  entitled  thereto. ^i 

§  317  (7)  Actions— §  317  (7a)  Eight  to  Sue.— A  suit  by  de- 
benture holders  against  an  insolvent  debenture  company,  which  has 
ceased  to  do  business,  except  to  collect  all  'existing  debentures,  praying 
for  the  appointment  of  a  receiver,  a  settlement  of  the  affairs  of  the  com- 
pany, together  with  a  payment  to  the  holders  of  the  amounts  paid  by  them 
less  the  amounts  received  from  matured  coupons,  and  for  a  decree  to  pre- 
vent an  officer  of  the  company  from  obtaining  possession  of  the  guaranty 
fund  of  the  company,  may  be  maintained,  though  the  debentures  are  not 
matured. 22 

Action  by  Superintendent  of  Banks  on  Securities  Given  to  a  De- 
linquent Trust  Company. — Under  statutes  authorizing  the  superintendent 
of  banks  to  sue  in  the  name  of  a  delinquent  corporation  for  debts  due  such 
corporation,  the  superintendent  has  no  legal  capacity  to  bring  an  action  in 
his  own  name  against  a  surety  company  on  a  bond  and  mortgage  given 
to  a  delinquent  trust  company.^^ 

§  317  (7b)  Jurisdiction. — A  state  statute  creating  a  state  banking 
department,  and  providing  for  winding  up  corporations  doing  a  banking 
business  in  the  state  courts  at  suit  of  the  attorney  general  in  case  of  in- 
solvency or  interest  of  the  public,  does  not  impair  the  federal  court's  juris- 
diction of  a  suit  by  nonresident  creditors  of  a  trust  company  of  the  state 
doing  a  banking  business  and  unable  to  pay  its  debts  as  they  mature,  for 
liquidation  of  its  assets  and  an  application  thereof  to  its  debts  through  a 

20.      Compensation     sUowed     to     re-  Trust  Co.,   127  App.   Div.  215,  217,  111 

ceivers  and  their  counsel  held  excess-  N.   Y.   S.   2. 

ive.— Insolvency  proceedings  having  2i_  jjot  necessary  to  institute  sepa- 
been  instituted  against  a  trust  com-  rate  proceeding  for  allowance  of  com- 
pany, three  persons  were  appointed  oensation  and  expenses. — People  v. 
temporary  receivers  October  35,  1907.  Knickerbocker  Trust  Co.,  127  App.  Div. 
They  were  never  made  permanent,  2\?,  217  111  N  Y  S  2 
but  after  serving  five  months  were  jj2.  Suit  by  debenture  holders.- 
discharged,  and  an  order  granted  di-  Christian  v.  Michigan  Debenture  Co., 
reeling   them   to   turn    over   the   assets  ^g^  j^j^j^    ^^      gg  j^^   ^_  33 

^°itfe^  ''\o     ^eXr-  btSsr^Veld,  ^  ^\     Action     by     superintendent     of 

that   an   allowance   of   $75,000   to   each  I'^nks   on   securities  given  to  a  delin- 

of  the   receivers  for   his   compensation  ^""^^tt^^^t    company.-Van    Tuyl    ^. 

■^y,c\    tliP    samp    sum    to    their    counsel  New  York,  etc.,  Security  Co.,  153  App. 

Amounting  l^aflTo  $300,000,   w°a"   ex^  Div    409,  138   NY.   S    541,  construing 

cessive,     and     should     be     reduced    to  Ranking  Law   (Consol.   Laws  1909    ch. 

$20,000  to  each  receiver  and  $20,000  to  2)>  |    19,   as   amended   by   Laws   1910, 

the   counsel.     People  v.  Knickerbocker  ="•  '^^^- 
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receiver.2*  But  where,  pending  such  a  suit  in  the  federal  court,  the  attorney 
general  obtains  a  decree  dissolving  the  company  and  appointing  a  receiver, 
which  is  unappealed  from,  all  purposes  for  which  the  federal  court's  juris- 
diction was  invoked  having  been  subserved  on  payment  in  full  of  all  of  its 
debts,  the  federal  court  can  not  then  return  a  surplus  in  the  hands  of  its 
receiver  either  to  the  corporation  or  its  stockholders,  but  is  bound  to  turn  it 
over  to  the  receiver  appointed  in  the  dissolution  proceedings  in  the  state 
court  for  distribution.^^ 

§  317  (7c)  Intervention. — Where  a  trust  company  holding  securities 
of  a  loan  company  in  trust  to  secure  its  debentures  petitions  the  covirt  in 
insolvency  proceedings  against  the  loan  company  asking  an  order  permitting 
it  to  collect  or  sell  the  securities  in  its  hands,  and  that  its  costs  and  expenses 
be  made  a  charge  against  the  fund  realized,  debenture  holders,  who  deny  its 
right,  under  the  trust  agreement,  to  so  charge  the  costs  and  expenses,  are 
entitled  to  intervene  and  contest  such  application. ^^ 

§  317  (7d)  Evidence — Sufficiency. — For  evidence  held  sufficient  to 
show  fraud  on  the  part  of- a  debenture  company  and  its  officers  in  the  sale 
of  debentures,  see  the  appended  note.^^ 

§  317  (7e)  Defenses. — In  a  suit  by  the  receiver  of  an  insolvent  trust 
and  banking  company  to  foreclose  a  mortgage  given  by  a  party  as  a  substi- 
tute for  an  original  subscriber  in  payment  of  his  stock  subscription,  the  de- 
fendant can  not  defend  on  the  ground  that  the  company  had  no  authority 
to  receive  securities,  or  anything  but  money,  in  payment  for  its  stock. ^s 

24.  Jurisdiction  of  federal  and  state  pany  by  which  the  former  agreed  to 
courts. — Lyon  v.  McKeefrey,  96  C.  C.  guaranty  a  credit  of  $50,000  to  the 
A.  340,  171  Fed.  384,  so  holding  as  to  company.  The  guaranty  fund  was  held 
Pennsylvania  statute,  Act  Feb.  11,  out  to  investors  and  others  as  part  of 
1895  (P.  L.  4),  §§  6,  9.  the    funds    of    the    company.     The    of- 

25.  Lyon  V.  McKeefrey,  96  C.  C.  A.  ficer  furnishing  the  money  knew  of 
340,  171   Fed.   384.  this.    The  company  advertised  that  sev- 

26.  Intervention. — Girard  Trust  Co.,  eral  prominent  business  nien  had  in- 
V.  McKinley-Lanning  Loan,  etc.,  Co.,  vested  when  in  fact  the  officer  of  the 
135   Fed.  180.  company  had  taken  out  the  debentures, 

27.  Evidence  sufficient  to  show  fraud  paying  therefor,  and  receiving  all  re- 
in sale  of  debentures. — A  debenture  demptions  thereon.  The  federal  gov- 
company  organized  under  the  laws  of  ernment  determined  that  it  was  a  lot- 
West  Virginia  transferred  its  office  tery  scheme.  Held  sufficient  to  show 
to  Michigan.  Its  business  was  the  sale  fraud  on  the  part  of  the  company  and 
of  debentures.  Its  authorized  capital  its  officers  in  the  sale  of  debentures, 
was  $350,000.  Only  a  very  small  part  Christian  v.  Michigan  Debenture  Co., 
of  the  capital  stock  was  paid  in.  It  134  Mich.  171,  96  N.  W.  23. 
deposited  in  a  bank  $50,000  as  a  guar-  28.  Insufficient  defense  to  action  to 
anty  fund  under  a  secret  agreement  foreclose  mortgage  given  in  payment 
between  the  officer  of  the  company  of  stock  subscription. — Leavitt  v.  Pell 
furnishing    the    money    and    the    com-  (N.   Y.),  27   Barb.   332. 
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§  330  (3)  Contract  by  Bank  to  Pay  Checks  on  Another  Bank  Presented 

through  Clearing  House. 
§  330  (4)   Effect   of   Indorsements   on    Checks    Passing  through    Clearing 
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§  333   (1)   When  Action  upon  an  Account  Stated  Will  Not  Lie. 
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§  323   (5)  Laches  as  a  Defense. 

VII.  CLEARING  HOUSES. 

§  318.  Nature  and  Status. — Clearing  house  associations  are  voluntary 
organizations  created  by  the  co-operation  of  banks  doing  business  in  one 
locality,  to  afford  a  uniform  and  convenient  method  of  obtaining  daily  set- 
tlements of  balances  between  the  banks  forming  the  association,  and  also,  if 
desired,  to  issue  clearing  house  certificates  secured  by  pledge  of  collateral,. 
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available  as  cash  in  times  of  financial  stringency  and  panic. ^  They  are  agents, 
for  limited  purposes,  of  the  banks  composing  them.^  Though  occasionally 
issuing  certificates  which  pass  as  currency,  a  clearing  house  is  not  a  mutual 
bank,  organized  and  operated  by  the  associated  banks. ^ 

§  320.  Settlements  and  Transactions  through  Clearing  House — 
§  320  (1)  When  Practice  of  Collecting  Checks  through  Clearing 
House  Is  a  General  Custom. — Where  the  practice  of  collecting  checks 
through  the  clearing  house  prevailed  only  among  banks  making  their  ex- 
changes through  such  house,  but  not  among  other  banks,  savings  banks,  or 
trust  companies,  or  with  respect  to  checks  on  private  bankers,  the  practice  is 
not  a  general  custom.* 

§  320  (2)  Payment  through  Clearing  House. — Payment  through  a 
clearing  house  amounts  merely  to  a  system  of  set-offs  and  cancellations, 
whereby  accounts  are  settled  between  members  without  the  actual  transfer 
of  unnecessary  funds. ^  A  national  bank,  which  is  the  clearing  bank  in  a 
clearing  house  association  for  a  state  bank,  on  which  its  depositor  has  drawn 


1.  Clearing-house  associations  de- 
fined.—Yardley  V.  Philler,  167  U.  S. 
344,  42  L.  Ed.  193,  17  S.  Ct.  835; 
Rector  v.  City  Deposit  Bank  Co.,  200 
U.  S.  405,  50  L.  Ed.  527,  26  S.  Ct.  289; 
Rector  v.  Commercial  Nat.  Bank,  200 
U.  S.  420,  50  E.   Ed.   533,  26   S.   Ct.  294. 

The  clearing-house  association  of 
Philadelphia  is  a  voluntary  organiza- 
tion, created  by  the  co-operation  of  na- 
tional banks  doing  business  in  that 
city.  Its  aflfairs  are  governed  by  rules 
and  regulations  adopted  by  agreement 
between  the  banks  forming  the  asso- 
ciation, and  the  general  direction  of 
its  operation  is  under  the  control  of 
a  president,  secretary  and  manager, 
and  of  a  committee  selected  by  the 
members  of  the  association.  Yardley 
V.  Philler,  167  U.  S.  344,  42  E.  Ed.  192, 
17  S.  Ct.  835. 

2.  Agency  for  component  banks. — 
Rector  v.  City  Deposit  Bank  Co.,  200 
U.  S.  405,  50  E.  Ed.  527,  26  S.  Ct.  289; 
Rector  V.  Commercial  Nat.  Bank,  200 
U.  S.  420,   50  L.   Ed.  533,  26   S.   Ct.  294. 

The  clearing-house  association  of 
Columbus,  Ohio,  was  an  agent,  for  a 
limited  purpose,  of  the  banks  compos- 
ing the  association,  that  is,  its  duty 
was  to  clear  or  balance  daily  the  claims 
of  the  respective  banks,  one  against 
the  other,  resulting  from  the  checks 
diawn  upon  and  held  by  the  different 
members.  The  only  source  from 
which  the  association  derived  the 
means  to  carry  on  its  operations  was 
from  assessments  upon  the  members, 
which   were   made   solely  for  the  pur- 


pose of  paying  rents,  salaries,  and  simi- 
lar expenditures.  To  effect  the  clear- 
ings each  member  of  the  association, 
on  banking  days,  sent  to  the  clearing 
house,  at  a  specified  hour,  the  checks 
held  by  it  against  the  other  banks. 
The  checks  sent  by  each  member  were 
considered  as  remaining  the  property 
of  the  member,  the  association  being 
simply  an  agent  for  collection.  Where 
a  bank  was  entitled  to  a  credit  or 
payment  corresponding  to  the  excess 
which  the  sum  of  the  checks  presented 
by  it  exceeded  the  sum  of  the  checks 
against  it,  the  clearing  house  paid  that 
bank  the  difference  by"  drawing  its 
check  upon  one  or  more  of  the  debtor 
banks;  a.nd  each  member  constituted 
the  manager  of  the  association  its 
agent  to  draw  a  check  or  checks 
upon  such  member  for  any  balance 
found  to  be  due  by  that  member. 
Rector  v.  City  Deposit  Bank  Co.,  200 
U.  S.  405,  50  L.  Ed.  527,  26  S.  Ct.  289, 
followed  in  Rector  v.  Commercial  Nat. 
Bank,  200  U.  S.  420,  50  L.  Ed.  533,  36 
S.  Ct.  394. 

3.  Not  a  mutual  bank. — Crane  v. 
Fourth  St.  Nat.  Bank,  173  Pa.  566,  34 
Atl.   296. 

4.  When  practice  of  collecting  checks 
through  clearing  house  is  a  general 
custom. — First  Nat.  Bank  v.  Fourth 
Nat.   Bank,   89   N.   Y.   412. 

5.  Payment  through  clearing  house 
defined.  —  Crocker-Woolworth  Nat. 
Bank  v.  Nevada  Bank,  139  Cal.  564,  73 
Pac.  456,  63  E.  R.  A.  345,  96  Am.  St. 
Rep.   169. 
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checks  in  the  ordinary  course  of  business  and  in  good  faith,  may  recognize 
the  checks  drawn  on  the  day  the  superintendent  of  banks  took  possession  of 
the  state  bank,  and  may  pay  the  checks.^  Where  forged  checks,  payable  to 
cash  and  unindorsed,  are  paid  by  a  bank  through  the  clearing  house  to  an- 
other bank,  which  has  credited  a  depositor  therefor,  the  bank  paying  can  not 
recover  the  amount  of  the  checks,  since  it  -should  know  the  genuineness  of 
the  signature  of  the  maker,  and  the  payee  in  no  way  deceived  itJ  Where 
a  bank  in  one  city,  being  indebted  to  a  bank  in  another  city  for  collections 
made,  remits  by  its  cashier's  check  on  another  bank  in  the  latter  city  with 
which  it  has  a  sufficient  deposit,  which  check  is  duly  presented  and  paid 
through  the  clearing  house,  the  transaction  constitutes  a  complete  appro- 
priation of  the  fund  to  the  creditor  bank,  and  its  ownership  is  not  affected 
by  its  restoring  the  money  to  the  bank  paying  the  check  on  the  same  day,  on 
the  demand  of  the  latter,  made  on  learning  of  the  suspension  of  the  drawer, 
which  return  is  required  under  such  circumstances  by  the  rules  of  the  clear- 
ing house,  of  which  both  banks  are  members,  but  only  for  the  purpose  of 
protecting  the  paying  bank,  in  case  the  payment  should  prove  to  have  been 
unauthorized;  nor  will  the  fact  that  such  bank,  without  right,  pays  the 
money  to  the  receiver  of  the  insolvent  bank,  prevent  its  recovery  from  the 
receiver  by  the  payee  of  the  check.^ 

§  320  (3)  Contract  by  Bank  to  Pay  Checks  on  Another  Eank 
Presented  through  Clearing  House. — A  contract  by  a  bank  to  pay  the 
checks  on  another  bank  presented  through  the  clearing  house  does  not  im- 
pose on  such  bank  the  same  liability  in  regard  to  such  checks  as  attaches  to 
the  bank  on  which  they  are  drawn.^ 

§  320  (4)  Effect  of  Indorsements  on  Checks  Passing  through 
Clearing  House. — Where  a  bank,  the  holder  of  a  check,  stamps  upon  it 
words  intended  as  a  transfer  of  it  to  another  bank  that  has  guaranteed  its 
payment,  and  the  latter  bank  receives  it  through  the  clearing  house  and  pays 
it,  it  is  entitled,  the  drawee  being  insolvent,  to  recover  the  amount  thereof 
from  the  drawer.i"    It  is  competent  for  banks  associated  in  a  clearing  house 

6.  Payment  of  checks  proper. —  apparent  maker,  since  there  was  no 
People  V.  Bank,  70  Misc.  Rep.  633,  127  custom  for  such  requirement  nor  any 
N.   Y.   908.  duty    of    defendant    to    anticipate   such 

7.  When  bank  paying  forged  checks  result.  Dedham  Nat.  Bank  v.  Everett 
can  not  recover. — Dedham  Nat.  Bank  Nat.  Bank,  177  Mass.  392,  59  N.  E.  62, 
V.    Everett    Nat.    Bank,    177    Mass.   392,       83  Am.  St.  Rep.  386. 

59   N.   E.   63,  83  Am.   St.   Rep.   386.  8.    Effect     of     payment     of     check 

Where    forged    checks,    payable    to  through  clearing  house  and  restoration 

cash,    were    deposited    with    defendant  oi  money  paid.^National  Union  Bank 

bank,  and  paid  to  it  through  the  clear-  '>-'■  Earle,  93  Fed.  330. 

ing  house  by  plaintiil  bank,  the  drawee,  9.    Contract  by  bank  to  pay  checks 

the    fact    that    defendant    had    not    re-  on    another    bank    presented    through 

quired  endorsement  of  the  checks  would  clearing  house. — Grant  v.   McNutt,   13 

not    render    it    liable    to    refund    the  Misc.  Rep.  20,  33  N.  Y.  S.  62,  66  N.  Y. 

money    received,    on    the    ground    that  St.   Rep.  719. 

such   fact  led  plaintiff  to   believe   that  10.    Effect  of  indorsement  on  check. 

the   checks  had  been   cashed  for  their  — Defendant  drew  a  check  on  the  bank- 
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arrangement  to  make  rules  governing,  as  between  them,  the  effect  of  in- 
dorsements of  negotiable  paper,  and  such  rules  supplant  the  law  on  the 
subject,^^  and  where  a  bank  presents  a  check  to  a  clearing  house  so  in- 
dorsed that  under  the  rules  it  is  not  liable  as  general  indorser,  the  mere 
presentation  does  not  render  it  liable  as  on  general  indorsement.^^ 

§  320  (5)  Presumption  of  Good  Faith  in  Bank  in  Taking  up 
Check. — A  bank  on  which  a  check  is  drawn,  and  which  is  indorsed  in  blank 
in  the  name  of  the  payee,  on  taking  it  up  in  the  clearing  house,  is  presumed 
to  have  acted  in  good  faith. ^^ 

§  320  (6)  Rule  That  Errors  in  Exchanges  Shall  Be  Adjusted 
by  Banks  Concerned. — The  rule  of  a  clearing  house  that  "errors  in  ex- 
changes shall  be  adjusted  by  the  banks  concerned,"  applies  only  to  ascer- 
taining that  accounts  are  not  overdrawn. ^^ 


ing  house  of  H.  S.  &  Co.,  and  delivered 
it,  after  it  was  certified  by  the  drawee, 
to  the  M.  bank  in  payment  of  a  note. 
Plaintiff,  a  member  of  the  clearing 
house,  had  guarantied  to  the  M.  bank 
payment  of  all  certified  checks  drawn 
on  H.  S.  &  Co.  which  came  into  its 
hands.  The  M.  bank  stamped  on  the 
check,  "Paid  through  the  C.  clearing 
house,  June  3,  1893,  to  the  M.  bank;" 
and,  through  the  clearing  of  that  day, 
the  check  came  into  plaintiff's  hands, 
and  was  paid.  H.  S.  &  Co.,  failed,  and 
did  not  open  their  bank  on  June  3d. 
Held,  that  the  stamp  placed  on  the 
check  by  the  M.  bank  was  a  transfer 
of  the  check  to  plaintiff,  and  en- 
titled it  to  recover  the  amount  thereof 
from  the  drawer.  Zinner  v.  National 
Bank,   54  111.  App.   602. 

11.  Right  to  make  rules  governing 
effect  of  indorsements. — Crocker-Wool- 
worth  Nat.  Bank  v.  Nevada  Bank,  139 
Cal.  564,  73  Pac.  456,  63  L.  R.  A.  345,  96 
Am.   St.   Rep.   169. 

The  constitution  and  rules  of  a 
clearing  house  provided  that  negotiable 
paper  payable  to  a  bank's  order,  de- 
posited for  clearance,  should  be  in- 
dorsed by  the  original  payee,  but  ne- 
gotiable paper  deposited  for  clearance 
by  a  member  should  bear  its  stamp, 
"For  clearing  house  purposes  only," 
and  should  guaranty  validity  and  regu- 
larity of  indorsements,  and  eVery  bank 
should  file  with  members  a  certified 
impression  of  its  stamp.  Held,  that 
where  a  "raised"  check  payable  to  an 
individual  was  deposited  by  a  bank 
stamped,  "Pay  through  clearing 
house,"  it  conveyed  no  representations 
to  the  drawee  that  the  depositor 
claimed  to  be  the  owner;  and  in  an 
action  by  the  drawee  to  recover  from 
the   other  bank,  it  could   show  that  it 


acted  merely  as  collecting  agent  for 
the  payee.  Crocker- Woolworth  Nat. 
Bank  v.  Nevada  Bank,  139  Cal.  564, 
73  Pac.  456,  63  L.  R.  A.  345,  96  Am. 
St.   Rep.   169. 

12.  Effect  of  presentation  of  check 
to  clearing  house.  —  Crocker- Wool- 
worth  Nat.  Bank  v.  Nevada  Bank,  139 
Cal.  564,  73  Pac.  456,  63  L.  R.  A.  245, 
96  Am.  St.  Rep.  169. 

Transaction  not  amounting  to  a  sale 
with  warranty-^Statutes  construed. — 
Civ.  Code,  §  1764,  provides  that  a 
mere  contract  of  sale  does  not  imply 
warranty;  and  §  1774  declares  that  the 
seller  of  an  instrument  purporting 
to  bind  one  to  the  performance  of  an 
act  thereby  warrants  no  knowledge  of 
any  fact  tending  to  prove  it  worth- 
less or  its  invalidity  for  any  cause. 
Held,  that  where  a  bank  presented  to  a 
clearing  house  a  check  drawn  on  an- 
other bank,  indorsed  by  the  bank  pre- 
senting it,  in  a  restricted  manner,  which 
under  the  rules  of  the  clearing  house 
did  not  amount  to  a  guaranty  of  the 
genuineness  of  the  instrument,  the 
presentation  and  payment  -  by  the 
drawee  did  not  amount  to  a  sale  with 
warranty,  since  the  only  warranties  on 
a  sale  are  those  fixed  by  the  Code, 
amounting  to  a  mere  warranty  against 
knowledge  of  defects.  Crocker-Wool- 
worth  Nat.  Bank  v.  Nevada  Bank,  139 
Cal.  564,  73  Pac.  456,  63  L.  R.  A.  245, 
96   Am.    St.    Rep.    169. 

13.  Presumption  of  good  faith  by 
bank  in  taking  up  check. — Wedge 
Mines  Co.  v.  Denver  Nat.  Bank,  19 
Colo.  App.  183,  73  Pac.  873. 

14.  Rule  that  errors  in  exchanges 
shall  be  adjusted  by  banks  concerned. 
—Tradesmen's  Nat.  Bank  v.  Third  Nat. 
Bank,   66   Pa.  435. 
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§  320  (7)  Rule  or  Custom  Limiting  Time  within  Which  Re- 
ceiving Bank  Can  Return  Notes  or  Checks  That  Are  Not  Good — 
§  320  (7a)  Validity. — A  custom  or  agreement  between  banks  who  are 
members  of  a  clearing-house  association  that  notes  of  the  patrons  of  one  of 
such  banks,  held  for  collection  for  the  account  of  patrons  of  another  of 
the  banks,  included  in  the  clearing  on  the  day  they  are  due,  and  in  that  way 
conditionally  paid,  may  be  returned  before  a  certain  hour  of  the  day  if  it 
is  found  they  will  be  dishonored  by  the  maker,  thereby  avoiding  such  con- 
ditional payment,  and  if  not  returned  the  payment  to  be  considered  abso- 
lute, is  not  void  as  violating  the  duty  of  the  collection  bank  to  the  payee  as 
well  as  the  maker  to  have  the  note  ready  for  delivery  on  payment  during 
the  entire  business  day,  and  banks  so  receiving  and  paying  notes  will  be 
bound  by  such  custom  or  agreement.^s 

§  320  (7b)  Construction. — The  rules  or  regulations  of  clearing 
houses  generally  provide  that  when  checks  which  are  not  good  are  sent 
through  the  clearing  house,  the  banks  receiving  them  shall  return  them  to 
the  senders  by  or  before  a  specified  hour  of  the  day  on  which  they  are 
received.  Under  such  a  rule  the  payment  of  a  check  through  the  clearing 
house  is  provisional  until  the  hour  specified,  but  becomes  complete  if  the 
check  is  retained  after  that  hour.^^  In  some  jurisdictions  it  has  been  held 
that  if  the  failure  to  return  the  check  until  after  the  hour  specified  results 
from  a  mistake  of  fact,  and  the  situation  of  the  parties  is  not  so  changed 
thereby  as  to  cause  a  loss  to  the  bank  to  which  the  check  is  returned,  the 
receiving  bank  may  recover  the  amount  of  the  check  which  it  has  thus  paid." 

15.  Custom  held  valid. — Atlas  Nat.  check  through  the  clearing  house  was 
Bank  v.  National  Exch.  Bank,  176  Mass.  provisional  until  1  o'clock,  to  become 
300,  57   N.  E.   605.  complete    only    if    the    check    was    re- 

16.  Payment  complete  only  if  check  tained  after  that  hour.  Merchants' 
is  retained  until  after  hour  specified.  Nat.  Bank  v.  National  Eagle  Bank, 
—The  rules  of  an  association  of  banks  101  Mass.  381,  100  Am.  Dec.  130. 
constituting  a  clearing  house  for  ef-  17.  Check  retained  until  after  hour 
fecting  exchanges  between  them-  specified  through  mistake  of  fact. — 
selves,  and  the  payment  of  resulting  Atlas  Nat.  Bank  v.  National  Exch. 
balances,  fixed  a  time  before  noon  for  Bank,  176  Mass.  300,  57  N.  E.  605. 
making  exchanges  at  the  clearing  house,  The  regulation  of  a  clearing  house 
and  a  time  between  noon  and  1  o'clock  association,  that  checks  "which  are  not 
for  paying  balances  there.  The  prac-  good  shall  be  returned,  by  the  banks 
tice  under  the  rules  was  for  the  agent  receiving  them,  to  the  banks  from 
of  the  bank  to  make  exchanges  and  which  they  were  received,  as  soon  as 
payments  according  to  tickets  accom-  it  shall  be  found  that  said  checks  are 
panying  the  vouchers  presented  for  not  good,  and  in  no  case  shall  they 
exchange,  and  not  from  an  examination  be  returned  after  1  o'clock,"  held  not 
of  the  vouchers  themselves  in  detail.  to  preclude  the-right  to  return  a  check 
Further  rules  provided  that  errors  in  after  that  hour,  provided  the  situation 
the  exchanges  should  be  adjusted  di-  of  the  parties  has  not  meanwhile  so 
rectly  between  the  banks,  and  that,  changed  as  to  cause  by  such  late  action 
whenever  checks  which  were  not  good  a  loss  to  the  bank  to  which  it  is  re- 
should  be  sent  through  the  clearing  turned.  Merchants'  Nat.  Bank  v.  Na- 
house,  the  banks  receiving  them  should  tional  Bank,  139  Mass.  513,  2  N.  E. 
return  them  to  the  senders  as  soon  as  89,  disapproving  Preston  v.  Canadian 
they  were   found  not  good,   and  in  no  Bank,  23  Fed.   179. 

case    should    they   be   retained   after   1  Rule   1    of  the    New   York   clearing- 

o'clock.     Held,  that  the  payment  of  a       house    association    providing   that    the 
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But  in  other  jurisdictions  it  has  been  held  that  the  receiving  bank  can  not, 
under  such  circumstances,  recover  the  amount  it  has  paid.^^  Where  a  bank 
receives  a  note  as  a  debit  item  in  its  clearings,  and  treats  the  note  as  though 
it  was  a  check,  and  charges  the  maker  with  the  amount  thereof,  and  does 
not  return  it  within  the  time  required,  and  there  is  no  mistake  of  fact,  the 
payment  is  absolute,  and  the  amount  thereof  can  not  be  recovered. i' 


return  of  checks  paid  through  the 
clearing  house  and  found  not  good 
should  be  made  before  3  o'clock  of  the 
same  day,  does  not  entitle  a  bank 
which  has  received  payment  of  a  check, 
not  good,  through  the  clearing  house, 
to  refuse  to  refund  the  amount  re- 
ceived because  the  check  is  not  returned 
until  after  3  o'clock,  where  an  attempt 
is  promptly  made  after  discovery  that 
the  check  is  not  good  to  return  it  within 
the  time  limit,  and  there  has  been  no 
change  in  the  meantime  to  the  detri- 
ment of  the  bank  to  which  returned. 
Judgment,  109  N.  Y.  S.  873,  affirmed. 
Citizens'  Cent.  Nat.  Bank  v.  New  Am- 
sterdam Nat.  Bank,  138  App.  Div.  554, 
113  N.  Y.  S.  973,  judgment  affirmed  in 
198    N.    Y.    530,    93    N.    E.    1080. 

18.  C.  deposited  certain  collaterals 
with  P.,  K.  &  Co.,  bankers  and  mem- 
bers of  the  Chicago  clearing  house, 
with  the  understanding  that  he  should 
have  a  right  to  draw  checks  on  them 
within  10  per  cent  of  the  value  of 
the  securities.  On  August  5,  1881,  C. 
drew  his  check  for  $4,000,  which  was 
deposited  with  the  defendant  bank, 
also  a  member  of  the  clearing  house, 
to  his  credit,  and  went  into  the  ex- 
changes for  collection  through 
the  clearing  house  on  the  morning  of 
August  6th.  Under  the  rules  of  the 
clearing  house  each  member  was  re- 
quired to  pay  its  balances  to  the  clear- 
ing house  by  13  o'clock,  and  any 
check  which  was  found  not  to  be  good 
when  returned  from  the  clearing  house 
to  the  bank  against  which  it  was 
drawn,  was  to  be  returned  to  the  bank 
which  collected  it  through  the  clear- 
ing house  by  half  past  1  o'clock  of 
the  Same  day.  When  C.'s  check  came 
from  the  clearing  house  into  P.,  K.  & 
Co.'s  bank,  his  account  was  examined 
and  the  collaterals  deemed  sufficient 
to  pay  that  check  and  others  drawn  on 
them  by  him,  and  they  were  handed 
over  to  the  bookkeeper  to  be  charged 
into  his  account.  At  43  minutes  past 
1  o'clock  P.,  K.  &  Co.  heard  that  C. 
had  failed,  when  a  second  examination 
was  had  and  it  was  found  that  a  mis- 
take had  been  made,  whereupon  the 
check  was  sent  to  the  defendant 
bank    and    payment    demanded    at    15 


minutes  before  3  o'clock  and  refused. 
P.,  K.  &  Co.  brought  suit  against  de- 
fendant to  recover  the  amount  of  the 
check  as  money  paid  under  mistake. 
Held,  that  they  were  not  entitled  to 
recover.  Preston  v.  Canadian  Bank, 
33   Fed.   179. 

Under  a  clearing  house  rule  provid- 
ing that  all  checks  received  at  the 
clearing  house,  and  not  returned  to 
the  clearing  bank  on  the  same  day  be- 
fore 2  o'clock,  shall  be  deemed  to  have 
been  paid  with  like  effect  as  though 
they  had  been  paid  in  currency  at  that 
hour  by  the  bank  on  which  it  was 
cleared,  a  bank  which  did  not  return 
within  the  required  time  a  check  pre- 
sented by  another  bank  for  payment 
was  chargeable  with  the  consequences 
of  disregarding  the  rule,  and  could  not 
recover  the  amount  paid  thereon, 
though  the  check  was  forged  and  the 
payee  bank  was  not  injured  by  the  de- 
lay. National  Bank  v.  Mechanics' 
American  Nat.  Bank  (Mo.  App.),  137 
S.   W.  439. 

19.  Note  retained  until  after  hour 
specified  not  through  mistake  of  fact. 
— There  was  a  custom  of  passing  notes 
through  a  clearing  house  with  like  ef- 
fect as  checks,  except  that  the  paying 
bank  might  request  "time,"  thereby 
extending  the  time  in  which  return 
thereof  could  be  made  from  1  to  3 
o'clock.  A  bank  received  a  riibber 
company's  note  as  a  debit  item  in  its 
clearings,  and  charged  the  rubber  com- 
pany with  the  amount  thereof,  and,  the 
rubber  company  delaying  its  payment, 
"time"  was  asked  and  granted.  At  1:50 
o'clock  the  cashier  of  the  bank  called 
up  the  rubber  company  by  telephone, 
but  failed  to  get  communication  with 
its  officers.  The  cashier  then  went  to 
lunch,  returning  at  about  3  o'clock, 
and  again  called  up  the  rubber  com- 
nany,  and,  in  reply  to  information  that 
it  had  made  an  assignment,  stated  that 
it  was  rough  treatment,  as  the  bank 
had  paid  the  note.  The  bank  then  ten- 
dered the  note  back  to  the  collection 
bank,  which  refused  to  refund  the 
money.  Held  that,  aside  from  the 
question  of  custom  as  to  notes,  the  evi- 
dence as  to  the  time  when  they  might 
be   returned   being  conflicting,   the   cir- 


2286  BANKS  AND  BANKING.  §    320    (11) 

§  320  (7c)  Waiver. — Where  a  bank  receiving  a  check  on  it  through 
the  clearing  house  returns  it  several  days  later  to  the  bank  from  which  it 
came,  the  latter  bank,  by  refunding  the  money  thereon,  waives  the  rule  of 
the  clearing  house  requiring  checks  to  be  returned  on  the  day  they  are  re- 
ceived, and  it  can  not  recover  back  the  money  paid,  though  the  first  bank, 
on  returning  the  check,  stated  that,  if  not  paid,  it  would  break  off  exchanges 
with  the  second  bank.^" 

§  320   (8)  Mutual  Credits  Given  by  Banks  on  Settlement  Made 
through  Clearing  House. — Mutual  credits  given  on  a  settlement  made  by 
two  banks  through  the  clearing  house  can  not,  .without  notice  given  before  ^ 
the  hour  when  banks  usually  pass  checks  to  the  credit  of  their  depositors, 
be  recalled  by  either  one  to  the  detriment  of  the  other.^i 

§  320  ( 9 )  Reclamation  by  Bank  Charged  with  Amount  of  Drafts 
or  Checks  Returned  as  Not  Good. — Under  the  constitution  of  the 
New  York  clearing  house,  a  bank  charged  by  the  clearing  house  with  the 
amount  of  drafts  or  checks  returned  as  not  good  can  allow  such  charges  to 
stand  against  it  in  the  account  of  the  clearing  house,  and  seek  reclamation 
directly  from  the  bank  required  to  refund  such  amount  under  the  direct 
rules  of  the  clearing  house.^^ 

§  32  0  (10)  Who  Is  Liable  Where  Bank  Pays  Check  through 
Clearing  House  by  Mistake. — If  a  bank  is  entitled  to  maintain  an  ac- 
tion to  recover  back  the  amount  of  a  check  paid  by  mistake  to  another  bank 
through  the  clearing  house,  the  fact  that  the  latter  bank  has  credited  the 
amount  to  the  account  of  the  customer  depositing  it  does  not  render  the  de- 
positor, instead  of  such  bank,  liable  to  the  action. ^3 

§  320  (11)  What  Amounts  to  Negligence  in  a  Clearing-House 
Agent. — It  was  not  negligence  for  a  clearing-house  agent  to  omit  to  send 
to  the  clearing  house  on  Saturday  a  check  on  a  bank  which  was  closed  on 
Friday,  the  agent  having  no  knowledge  or  means  of  knowledge  that  the 
bank  would  resume  payment  on  Saturday,  and  the  clearings  having  been 
made  on  Saturday  before  the  bank  opened.^* 

cumstances  indicated  that  the  bank  22.  Constitution  of  New  York  clear- 
treated  the  note  as  though  it  were  a  ing  house  construed. — Judgment  60 
check,  and  that  there  was  no  mistake  App.  Div.  205,  70  N.  Y.  S.  78,  affirmed, 
of  fact,  and  the  payment  was  absolute  Mt.  Morris  Bank  v.  Twenty-Third 
as  against  the  receiving  bank.  Atlas  Ward  Bank,  172  N.  Y.  244,  64  N.  E. 
Nat.  Bank  v.  National  Exch.  Bank,  176  810. 
Mass.  300,  57  N.  E.  605.  23.     Who  is  liable  where  bank  pays 

20.  Waiver  of  rule. — Stuyvesant  check  through  clearing  house  by  mis- 
Bank  V.  National  Mechanics',  etc.,  take. — Merchants'  Nat.  Bank  v.  Na- 
Ass'n  (N.  Y.),  7  Lans.  197.  tional  Bank,  139  Mass.  513,  3  N.  E.  89. 

21.  Mutual  credits  given  by  banks  24.  Clearing-house  agent  held  not 
on   settlement   made   through   clearing  guilty    of    negligence.— Farmers',    etc., 

house Blaflfer  v.  Louisiana  Nat.  Bank,  Bank   v.   Third   Nat.     Bank,     165     Pa. 

35  La.  Ann.  251.  500,  30  Atl.  1008. 
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§  320  (12)  Effect  of  Insolvency  of  Bank,  a  Member  of  Clearing 
House. — Failure  of  a  bank,  before  settlement  for  the  day  with  the  clearing- 
house association,  but  after  surrendering  demands  against  other  banks  and 
receiving  credit  on  the  settlement  sheet,  does  not  deprive  the  association  of 
the  right  to  collect  such  demands,  and  apply  the  proceeds  to  settle  debits 
against  the  bank  in  accordance  with  the  rules. ^^  But  the  clearing  house 
association  has  no  lien  giving  it  the  right  to  appropriate,  to  an  indebtedness 
due  it  on  loan  certificate  account,  against  the  receiver  representing  the  other 
creditors,  the  balance  appearing  in  favor  of  an  insolvent  bank,  upon  the  last 
daily  clearing  made  on  the  day  of  its  failure,  arising  in  reality  after  the 
insolvency,  from  the  withdrawal,  by  the  banks  presenting  them,  of  the  checks 
held  against  the  insolvent  ^bank.^s  The  appropriation  of  such  balance  by  the 
association  is  a  preference  within  the  inhibition  of  a  statute  against  prefer- 
ences in  the  cases  of  insolvent  banks. ^''  A  bank  which,  in  payment  of  a 
clearing  house  check  drawn  in  its  favor  on  another  member,  and  held  as  a 
result  of  the  day's  clearings,  receives  the  proceeds  of  checks  presented  by 
such  other  member  for  clearing  on  the  next  morning,  shortly  before  sus- 
pending payment,  must  account  therefor  to  the  bankrupt  estate  of  such 
defaulting  member,  where  the  clearing  house,  in  the  revision  of  the  clearings 
made  necessary  by  such  suspension,  eliminated  and  returned  the  checks 
which  had  been  debited  against  the  defaulting  member,  and  which  were 
subsequently  dishonored.^* 

§  321.  Rights  and  Liabilities  of  Banks  and  Individuals  Not  Mem- 
bers— §  321    (1)   Upon  Whom  Clearing  House  Rules  Are  Binding. — 

The  rules  of  a  clearing-house  association  are  adopted  solely  for  the  purpose 
of  facilitating  exchanges  among  the  banks,  which  are  its  members. ^^  They 
do  not  affect  the  rights  and  liabilities  of  banks  and  persons  who  are  not 
members  of  the  association  or  parties  to  its  regulations. s"    The  regular  cus- 

25.  Effect  of  insolvency  of  bank,  a  day  would  not  be  entitled  to  partici- 
member  of  clearing  house. — Yardley  pation.  Rector  v.  City  Deposit  Bank 
V.  Philler,  167  U.  S.  344,  43  L.  Ed.  ]93,  Co.,  300  U.  S.  405,  50  L.  Ed.  537,  36 
17  S.  Ct.  835,  reversing  decree  10  C.  C.  S.    Ct.   389. 

A.  563,  63  Fed.  645,  35  L.  R.  A.  834.  29.    Purpose  of  adoption  of  rules.— 

26.  Yardley  v.  Philler,  167  U.  S.  344,  Manufacturers'  Nat.  Bank  v.  Thomp- 
43  L.  Ed.  193,  17  S.  Ct.  835.  son,  139  Mass.  438,  37  Am.  Rep.  376. 

27.  Yardley  v.  Philler,  167  U.  S.  344,  30.  Rights  and  liabilities  of  others 
42  L.  Ed.  193,  17  S.  Ct.  835.  than   members   not   affected. — National 

28.  Rector  v.  City  Deposit  Bank  Co.,  Exch.  Bank  v.  Ginn  &  Co.,  114  Md. 
200,  U.  S.  405,  50  L.  Ed.  537,  36  S.  Ct.  181,  78  Atl.  1036;  Manufacturers'  Nat. 
289.  Bank  v.  Thompson,   139   Mass.   438,   37 

And  this  is  no  less  true  because  the  Am.    Rep.   376. 

clearing  house,   under   its   rules,   might  A   note   was   discounted  by    the     B. 

have   called   on   its    other   members   to  Bank,  and  sent  to  the  A.  Bank,  where 

pay  pro  rata  the  amount  of  the  checks  payable,     for     collection,     and     there 

drawn    upon    the    defaulting    member,  marked   "Paid,"  by  mistake,    the     dis- 

and  might  have  treated  the   credits  in  covery  being  made,   later  in  the  same 

favor  of  the  defaulting  member  as  be-  morning,   that   the   maker   of  the   note 

longing   proportionally    to     the     con-  had  no  funds  in  the  bank,  and  at  once 

tributing   members,    since,    even    under  the  B.  Bank  and  the  indorsers  were  no- 

these   rules,   a   check  which   was   a  re-  tified,   and  the  note  duly  protested.    A 

suit   of   the   clearings    of   the   previous  contention   took    place     between     the 
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tomers  of  or  depositors  in  banks  are  not  parties  to  the  rules  and  regulations 
of  a  clearing  house  of  which  such  banks  are  members,  and  are  not,  there- 
fore, in  a  situation  to  claim  the  benefit  of  them,  nor  liable  to  be  injuriously 
aflfected  by  them.^i 

§  321  (2)  Clearances  Made  by  a  Non-Member  through  a  Mem- 
ber.— A  bank  which  is  a  member  of  a  clearing-house  association  can  only 
agree  and  arrange  to  clear  for  a  bank  which  is  not  a  member  in  accordance 
with  the  conditions  imposed  by  the  constitution  and  rules  of  the  associa- 
tion.s^  Where  a  clearing-house  association  extends  to  a  bank,  which  is  not 
a  member  of  the  association,  the  right  to  have  its  checks  cleared  and  paid 
through  a  bank  which  is  a  member,  and  the  non-member  agrees  to  pay  to 
the  association  a  specified  annual  sum  for  such  privilege,  and  a  contract 
is  entered  into  between  the  two  banks  by  which  the  member  agrees  to  clear 
for  the  non-member  in  consideration  of  a  deposit  of  a  certain  sum  of  money 
and  bills  receivable,  such  arrangement  constitutes  a  tripartite  agreement, 
upon  ample  consideration,  for  the  mutual  benefit  of  the  three  parties,  and 
the  relation  of  principal  and  agent,  which  the  contract  between  the  banks 
creates,  is  a  mere  feature  of  the  larger  contractual  relation  existing  between 
such  parties. ^3  The  parties  to  such  a  contract  are  bound  by  the  constitution 
and  rules  of  the  clearing  house  in  so  far  as  they  relate  to  clearances  of  checks 
by  a  member  for  a  non-member.^*     The  member  is  entitled  to  protest  fees 


banks  as  to  whether,  under  the  clear- 
ing-house rules,  the  note  not  having 
been  returned  to  the  B.  Bank  before  a 
certain  hour  of  the  day,  it  became  the 
property  of  the  A.  Bank,  but  the  dis- 
pute was  settled  by  the  payment  of 
the  amount  of  the  note  to  the  B.  Bank, 
the  payment  being  expressly  made 
without  waiver  of  any  legal  rights, 
and  at  the  trial  the  B.  Bank  disclaimed 
title  to  the  note.  Upon  a  suit  by  the 
A.  Bank  against  the  indorsers,  held, 
that  the  note  was  not  paid,  and  that 
defendants  could  not  avail  themselves 
of  the  clearing-house  rules.  Manu- 
facturers' Nat.  Bank  v.  Thompson,  129 
Mass.   438,   37   Am.   Rep.   376. 

The  failure  of  a  bank  paying  a  check 
drawn  by  a  depositor  in  favor  of  a 
third  person,  who  forwards  it  through 
another  bank  for  collection,  to  oflfer  to 
return  the  check  to  the  collecting  bank 
and  to  demand  repayment,  within  the 
time  prescribed  by  the  rules  of  the  as- 
sociation, does  not  impair  its  right  to 
recover  the  amount  from  the  third 
person,  providing  its  right_  to  recover 
is  otherwise  perfect.  National  Exch. 
Bank  v.  Ginn  &  Co.,  114  Md.  181,  78 
Atl.   1026. 

An  action  by  the  holder  against  the 
drawee  of  a  check  for  failure  to  ob- 
serve  a   custom   by  which    banks     be- 


longing to  an  association  called  the 
clearing  house  are  bound  to  return 
checks  presented  through  the  clearing 
house,  and  which  they  have  no  funds 
to  pay,  upon  the  same  day,  or  before 
banking  hours  of  the  next  day,  tinder 
penalty  of  being  liable  for  the  same, 
can  not  be  maintained- where  plaintiff 
is  not  a  member  of  the  association. 
Overman  v.  Hoboken  City  Bank,  30 
N.  J.   L.  61. 

31.  Customers  of,  or  depositors  in, 
banks  not  affected  by  rules. — Louisi- 
ana Ice  Co.  V.  State  Nat.  Bank  (La.), 
1  McGIoin  181;  Merchants'  Nat.  Bank 
V.  National  Bank,  139  Mass.  513,  2  N. 
E.   89. 

32.  Member  can  only  agree  to  clear 
in  accordance  with  constitution  and 
rules.— O'Brien  v.  Grant,  146  N.  Y. 
163,  40  N.  E.  871,  28  L.  R.  A.  361,  af- 
firming 83   Hun   610,   32   N.   Y.   S.   498. 

33.  Tripartite  agreement  between 
clearing  house,  a  member  and  a  non- 
member. — O'Brien  v.  Grant,  146  N.  Y. 
]63,  40  N.  E.  871,  28  L.  R.  A.  361,  af- 
firming 83  Hun  610,  32  N.  Y.  vS.  498; 
Davenport  v.  National  Bank,  194  N. 
Y.  568.  88  N.  E.  1117,  affirming  127 
App.    Div.    391,    112    N.   Y.    S.   291. 

34.  O'Brien  v.  Grant,  146  N.  Y.  163, 
40  N.  E.  871,  28  L.  R.  A.  361,  affirm- 
ing 83  Hun  610,  32  N.  Y.  S.  498;  Daven- 
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in  protesting  the  checks  paid  by  it,  when  such  protest,  though  unnecessary, 
was  made  at  the  request  of  the  superintendent  of  banks.^^  The  member  is 
also  entitled  to  expenses  incurred,  including  counsel  fees  in  collecting  the 
bills  receivable. 38  Where  one  bank,  not  a  member  of  a  clearing  house,  em- 
ploys another,  which  is  a  member,  to  present  checks  through  the  house  for 
the  former,  the  first  bank  is  bound  by  the  second  bank's  refunding  pay- 
ment of  a  check  returned  later  than  the  time  allowed  by  the  rules,  and  this 
though  the  second  bank  acted  without  actual  authority.^'' 

§  321  (3)  Payment  to  Clearing  House  of  a  Draft  Where  the 
Owner  Is  Not  a  Member. — Where  the  owner  of  a  draft  not  a  member  of 
the  clearing  house,  indorses  it  to  a  bank  for  collection,  and  it  is  sent 
by  the  bank  to  a  clearing  house  in  due  course,  with  other  checks  and 
drafts,  and  the  bank  is  closed  before  the  balance  against  it  on  the  clearing- 
house settlement  is  adjusted,  and  thereupon  the  drawee,  a  member  of  the 
clearing  house,  pays  to  the  clearing  house  the  amount  of  the  draft,  the 
payment  being  to  a  stranger  to  the  draft,  who  has  no  interest  in  the  pro- 
ceeds, nor  authority  to  act  as  agent  for  the  owner,  is  no  defense  to  an  action 
by  the  owners  against  the  drawee  for  the  amount  of  the  draft. ^^ 

§  322.  Security  for  Payment  of  Balances. — Ownership  of  Secu- 
rities.— A  clearing-house  committee,  created  by  the  agreement  of  several 
banks,  which  receives  deposits  from  such  banks  of  securities,  at  a  fixed  ratio 
on  their  capital  stock,  and  issues  certificates  therefor,  to  be  used  in  paying 
balances,  becomes  an  owner,  for  value,  of  the  securities. ^^ 

Indebtedness  Secured. — Securities  deposited  by  a  bank,  belonging  to  a 
clearing-house  association,  with  the  clearing-house  committee,  and  pledged, 

port  V.   National   Bank,   194   N.   Y.   568,  and  the  money  and  securities  held  un- 

88  N.  E.  1117,  affirming  127  App.   Div.  der  the  contract  were  applicable  to  the 

391,   112  N.   Y.   S.   291.  amount    of   the    checks    paid.      O'Brien 

Where   such   a  contract  was   entered  v.   Grant,  146  N.  Y.  163,   40   N.   E.  871, 

into  by  the   New   York   clearing-house  28  L.  R.  A.  361,  affirming  83  Hun  610, 

association  and  two  banks,  one  a  mem-  33  N.  Y.  S.  498;  Davenport  v.  National 

ber    and    the    other    not    a   member,    it  Bank.    194    N.    Y.    5«8,    88    N.    E.    1117. 

was   held   that   rule   25   of  the   associa-  affirming  127  App.   Div.  391,  112  N.   Y. 

tion,     which     provided     that     arrange-  S.   291. 

ments  by  a  member  to  clear  for  an  35.  Davenport  v.  National  Bank,  194 
outside  bank  should  not  be  discon-  N.  Y.  568,  88  N.  E.  1117,  affirming  127 
tinued  without  previous  notice,  and  App.  Div.  391,  112  N.  Y.  S.  291. 
that  the  notice  could  not  take  effect  36.  Davenport  v.  National  Bank,  137 
until  the  completion  of  clearances  on  App.  Div.  391.  112  N.  Y.  S.  291,  af- 
the  day  after  receipt  of  the  notice,  was  firmed  in  194  N.  Y.  568,  88  N.  E.  1117. 
binding  upon  the  parties  to  the  con-  37.  Non-member  bound  by  member's 
tract,  and  that  the  member  bank  was  refunding  payment  of  check  returned 
required  to  pay  checks  on  the  non-  later  than  allowed  by  rules. — Stuyve- 
member  presented  to  the  clearing  sant  Bank  v.  National  Mechanics', 
house  on  the  day  after  notice  of  dis-  etc.,  Ass'n  (N.  Y.),  7  Lans.  197. 
continuance  was  given,  though  it  knew  38.  Payment  to  clearing  house  of  a 
"at  the  time  that  the  other  bank  was  draft  where  the  owner  is  not  a  mem- 
insolvent.  Such  payments  therefore  ber. — Crane  v.  Fourth  St.  Nat.  Bank, 
were  not  within  the  prohibition  of  173  Pa.  566,  34  Atl.  296. 
Laws  1892,  ch.  688,  §  48,  against  pay-  39.  Ownership  of  securities. — Philler 
ments  by  an  insolvent  corporation  v.  Patterson,  168  Pa.  468,  33  Atl.  26. 
made    with    intent   to   prefer   creditors,  47   Am.   St.   Rep.   896. 
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according  to  the  clearing-house  regulations  adopted  by  the  associated  banks, 
first  for  payment  of  its  daily  balances,  and  next  as  security  for  other  in- 
debtedness due  to  members  of  the  association,  will  be  held,  after  payment 
of  daily  balances,  to  meet  a  deficiency  in  other  securities  given  by  it  to  the 
clearing-house  committee,  to  provide  for  payment  of  clearing-house  certifi- 
cates issued  to  aid  in  maintaining  its  credit.*" 

Agreement  Not  in  Violation  of  Laws  Relating  to  National  Banks. — 
An  agreement  between  the  national  banks  of  a  city,  which  formed  a  clearing- 
house association,  that  the  several  banks  shall  deposit  in  the  hands  of  a  com- 
mittee securities  for  which  the  committee  shall  issue  certificates,  to  be  used 
in  paying  balances  against  the  several  banks,  where  the  purpose  of  the  plan 
is  to  facilitate  the  legitimate  business  of  the  banks,  and  it  involves  no  ele- 
ment of  speculation  and  no  business  undertaking  by  or  on  behalf  of  the 
associated  banks,  is  not  a  violation  of  the  laws  relating  to  national  banks.*i 

When  Bank  Is  Not  Entitled  to  Rescission  of  Contract  and  Restora- 
tion of  Collaterals. — Where  a  bank  has  enjoyed  and  is  still  enjoying  the 
benefits  of  a  transaction  whereby  it  executed  its  notes  to  a  clearing-house 
association  in  return  for  clearing  house  certificates  and  deposited  collateral 
to  secure  the  same,  and  has  not  offered  to  restore  the  certificates,  neither  it 
nor  its  creditors  are  entitled  to  resciss'ion  of  the  contract  and  restoration 
of  the  collaterals  to  its  receiver,  even  if,  for  any  reason,  it  or  they  would 
otherwise  be  entitled  to  rescind.*^ 

Appropriation  of  Sum  Realized  from  Claim  of  Insolvent  Bank 
against  Other  Banks. — Upon  the  insolvency  of  a  bank,  a  member  of  a 
clearing  house,  what  appropriation  shall  be  made  of  the  sum  realized  from 
the  claims  of  the  insolvent  bank  against  other  banks  in  possession  of  the 
clearing  house  on  the  day  of  insolvency,  is  to  be  determined  by  the  agree- 
ment of  the  parties  interested,  construed  in  the  light  of  the  constitution  and 

40.  Indebtedness  secured. — Philler  posits  of  cash  or  securities,  and  issue 
V.  Jewett,   166   Pa.  456,   31  Atl.  204.  securities  therefor  in  such  amount  and 

41.  Agreement  not  in  violation  of  to  such  percentage  thereof  as  they 
laws  relating  to  national  banks.— The  deemed  advisable,  which  certificates 
national  banks  of  a  city  formed  a  should  be  accepted  in  payment  of 
clearing-house  association,  to  facili-  daily  balances,  on  condition  that  the 
tate  the  settlement  of  daily  bal-  deposits  therefor  should  be  held  by 
ances  between  them  at  a  fixed  place,  the  committee  as  a  special  deposit, 
and  agreed,  in  order  to  dispense  with  pledged  for  the  redemption  of  the  cer- 
the  handling  of  money,  that  the  sev-  tificates,  and  the  committee  were  made 
eral  banks  should  deposit  in  the  hands  the  trustees  for  all  the  members  of 
of  a  committee  either  cash  or  securi-  the  association,  and  authorized  to  col- 
ties  at  a  fixed  ratio  on  their  capital  lect  such  deposits.  Held,  that  there 
stock,  for  which  the  committee  should  was  no  violation  of  the  laws  relating 
issue  certificates  to  be  used  in  paying  to  national  banks.  Philler  v.  Patter- 
balances  against  the  several  banks.  son.  168  Pa.  468,  32  Atl.  26,  47  Am.  St. 
Subsequently,   the   association,   for   the  ReP-  896. 

purpose    of   enabling   the   members   to  42.    When  bank  is    not     entitled  _  to 

afford  assistance  to  the  mercantile  and  .rescission   of   contract  and  restoration 

manufacturing  community,   and  also  to  of  collaterals. — Booth  v.  Atlanta  Clear- 

facilitate    the    daily    inter-bank    settle-  ing   House   Ass'n,    132    Ga.    100,    63    S. 

ments,  authorized  the  committee  to  re-  E.   907. 
ceive  from  any  member  additional  de- 
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rules  of  the  clearing  house,  and  the  clearing  house  has  no  right  to  apply 
any  part  of  such  sum  to  its  certificate  loan  account,  if  such  appropriation 
constitutes  a  preference  inhibited  by  statute.*^ 

§  323.  Actions — §  323  (1)  When  Action  upon  an  Account  Stated 
Will  Not  Lie. — Where  a  bank  acting  as  a  clearing  house  between  sev- 
eral contracting  parties  presents  in  one  day,  to  one  of  such  parties,  two 
approximate  balances  in  the  nature  of  clearance  statements,  and  owing  to 
great  financial  excitement  it  is  impossible  to  clear  either  statement,  but  the 
bank  makes  a  large  payment  on  one  as  a  favor,  no  action  will  lie  against  the 
bank  as  upon  an  account  stated.** 

§  323  (2)  Parties. — A  clearing-house  association  is  properly  sued  in 
the  names  of  the  committee  who  have  entire  control  of  its  business,  funds, 
and  securities.*  s 

§  323  (3)  Pleading. — In  an  action  against  a  clearing  house  agent  for 
negligence  in  failing  to  collect  a  check  the  usual  rules  of  pleading  are  ap- 
plicable.*® 

§  323  (4)  Evidence. — In  an  action  by  a  bank  to  recover  against  another 
bank  the  amount  of  checks  paid  by  the  former  to  the  latter  through  the 


43.  Appropriation  of  sum  realized 
from  claims  of  insolvent  bank  against 
other  banks. — By  special  agreement  a 
national  bank,  holding  a  large  amount 
of  clearing  house  certificates,  instead 
of  the  usual  deposit  of  securities  as 
collateral  for  payment  of  its  daily  bal- 
ance at  the  clearing  house,  each  day 
left  with  the  clearing  house  manager 
all  checks  drawn  on  it,  and  other  evi- 
dences of  its  indebtedness  received 
from  other  banks  to  be  held  until  the 
balance  due  from  it  for  the  day  was 
paid.  On  a  certain  day  its  claims 
against  other  banks  amounted  to 
$70,005.36,  while  the  claims  against  it 
amounted  to  $117,035.31.  While  the 
vouchers  representing  these  claims 
against  it  were  held  by  the  manager 
of  the  clearing  house  to  secure  the 
balance  it  owed,  it  was  closed  by  the 
comptroller  of  the  currency.  There- 
upon the  clearing  house  collected  the 
amount  of  the  checks,  etc.,  constitut- 
ing a  part  of  the  $117,035.31,  from  the 
banks  from  which  they  were  received; 
and  the  balance  of  that  amount,  con- 
sisting of  the  due  bills  given  by  the 
bank  for  its  balance  of  the  preceding 
day,  which,  by  agreement,  were  to  be 
paid  by  way  of  set-off  in  the  clearing, 
the  manager  collected  by  reducing  to 
that  extent  the  credit  of  $70,005.36 
given  to  the  bank  on  account  of  the 
amount  owing  to  it  from  other  banks, 
and  what  remained  of  that  credit  was 


applied  on  the  loan-certificate  account 
of  the  bank  to  the  association.  Held, 
that  the  receiver  of  the  bank  was  not 
entitled  to  the  entire  $70,005.36,  irre- 
spective of  the  outstanding  due  bills 
which  it  had  agreed  should  be  set  off 
in  the  clearing,  but  the  clearing  house 
had  no  right  to  apply  to  the  certificate- 
loan  account  the  balance  after  deduct- 
ing those  due  bills,  and  such  appro- 
priation of  that  balance  was  a 
preference  within  the  inhibition  of 
Rev.  St.,  §  5343.  Yardley  v.  Philler, 
167  U.  S.  344,  43  L.  Ed.  193,  17  S.  Ct. 
835,  reversing  10  C.  C.  A.  563,  63  Fed. 
645,   35   L.   R.   A.   834. 

44.  When  action  upon  an  account 
stated  will  not  lie. — National  City 
Bank  v.  New  York  Gold  Exch.  Bank, 
101   N.  Y.   595,   5   N.   E.   463. 

45.  Clearing-house  association  prop- 
erly sued  in  names  of  committee. — 
Yardley  v.  Philler,  58  Fed.  746. 

46.  In  such  an  action,  that  on  cer- 
tain days  defendant  had  an  opportunity 
to  collect  the  check,  but  did  not  pre- 
sent it,  and  negligently  failed  to  col- 
lect it,  is  not  an  admission  of  negli- 
gence, as  the  charge  is  merely  of  fail- 
ure to  present  the  check  at  the  counter 
of  the  bank  on  which  it  was  drawn, 
which,  in  the  absence  of  special  facts 
and  circumstances,  is  no  part  of  the 
duty  of  a  clearing-house  agent.  Farm- 
ers', etc..  Bank  v.  Third  Nat.  Bank,  165 
Pa.    500,   30   Atl.   1008. 
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clearing  house,  on  the  ground  that  the  indorsements  on  the  checks  were 
fraudulent  and  unauthorized,  the  burden  of  establishing  the  fraudulent  and 
unauthorized  character  of  the  indorsements  is  on  plaintiff.*''  Where  two 
banks  deal  through  the  clearing  house  through  the  agency  of  other  banks 
which  are  members  of  that  institution,  the  rules  of  the  clearing  house  are 
competent  evidence  in  a  suit  by  one  of  such  banks  to  recover  money  paid 
through  the  clearing  house  on  a  note  payable  at  such  bank,  held  by  the  other, 
which  had  been  certified  by  the  plaintiff  by  mistake.** 

§  323  (5)  Laches  as  a  Defense. — In  an  action  by  a  bank  paying  a 
check  through  the  clearing  house  to  recover  tHe  amount  thereof  against  the 
bank  to  which  it  was  paid,  it  was  held  that  facts  in  evidence  did  not  show 
that  the  plaintiff  was  guilty  of  laches  in  its  dealings  with  the  maker  of  the 
check.*9 


47.  Burden  of  establishing  fraudu- 
lent and  unauthorized  character  of  in- 
dorsements.— National  Park  Bank  v. 
American  Exch.  Nat.  Bank,  88  N.  Y. 
S.  271. 

In  such  an  action  a  verdict  for 
plaintiff  held  against  the  weight  of  the 
evidence.  National  Park  Bank  v. 
American  Exch.  Nat.  Eanl-,  88  N.  Y.  S. 
271. 

48.  Rules  of  clearing  house  compe- 
tent evidence. — Mt.  Morris  Bank  v. 
Twenty-Third  Ward  Bank,  60  App. 
Div.  205,  70  N.  Y.  S.  78,  affirmed  in 
172   N.   Y.   244,   64  N.   E.   810. 

49.  Facts  not  showing  laches. — 
Merchants'  Nat.  Bank  v.  National 
Bank,  139  Mass.  513,  2  N.  E.  89.  The 
facts  in  this  case  were  as  follows:  On 
a  certain  day  demand  was  made  by  a 
bank  upon  B.  for  payment  of  demand 
notes,  which  were  then  deemed  to  be 
amply  secured  by  a  pledge  of  goods 
as  collateral  security.  Two  days  after 
this  B.,  who  was  a  director  in  the 
bank,   told    the   president    of   the   bank 


that  he  had  sold,  or  bargained  to  sell, 
a  certain  quantity  of  goods,  and  the 
warehouse  receipts  were  delivered  to 
B.,  as  agent  of  the  bank,  to  enable 
him  to  transfer  the  goods  sold,  with 
the  understanding  that  the  money  re- 
ceived therefrom  would  be  applied 
upon  the  debt  for  which  they  were 
held  as  collateral  security.  About  a 
week  afterwards  B.  wrongfully  de- 
posited the  money  received  from  the 
sale  to  his  own  account  in  the  bank; 
and  three  days  later,  against  the  bal- 
ance thus  produced,  he  drew  a  check 
on  the  bank,  which  was  paid  by  that 
bank  to  another  bank  through  the 
clearing  house,  of  which  both  banks 
were  members.  The  president  of  the 
bank  on  which  the  check  was  drawn, 
suspecting  that  B.  was  financially  em- 
barrassed, discovered  that  no  payment 
had  been  made  by  B.  on  account  of 
the  goods  intrusted  to  him  for  sale, 
and,  looking  at  the  condition  of  B.'s 
bank  account,  directed  the  return  of 
the  check  to  the  bank  to  which  it  had 
been    paid. 
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VIII.  TAXATION.i 

§  324.  Nature  and  Extent  of  Power  to  Tax  Banks— §  324  (1) 
Power  of  State. — In  General. — With  regard  to  the  power  of  the  states 
to  tax  banks,  the  usual  rule  applies  that  the  sovereignty  of  a  slate  extends 
to  everything  which  exists  by  its  own  authority,  or  is  introduced  by  its  per- 
mission,^  and,  where  there  is  no  exemption  from  taxation  in  the  charter, 
a  bank  may  be  taxed  by  the  state  without  impairing  any  contract.^     It  does 

1.  In  this  section  on  taxation  while,  — Providence  Bank  v.  Billings  (U.  S.), 
for   uniformity,   the   continuity   of   sec-  4  Pet.  514,  7  L.  Ed.  939. 

tion   numbering  has    been     preserved,  3.    Providence   Bank  v.   Billings    (U. 

the  key  number  system  has   not  been  S.),    4    Pet.    514,    7    L.    Ed.    939;    State 

adhered  to,   as  the  subject  of  taxation  Bank  v.  Knoop   (U.   S.),  3  6  How.  369, 

of    banks    and    bank    stock    is    treated  14  L.  Ed.  977;  Nathan  v.  Louisiana  (U. 

under    the    West    scheme    in    the    title  S.),    8    How.    73,    13   L.    Ed.    992;    Citi- 

Taxation.  zens'  Sav.  Bank  v.  Owensboro,  173  U. 

2.  General  power   of  states  to   tax.  S.   636,   43   L.   Ed.   840,   19   S.   Ct.   530, 

3  B  &  B— 34 
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so  by  its  own  inherent  taxing  power,  subject  to  the  federal  constitution  and 
valid  federal  laws.*  It  is  a  well-established  doctrine,  however,  that  the 
state  governments  have  no  right  to  tax  any  of  the  constitutional  means  em- 
ployed by  the  government  of  the  Union  to  execute  its  constitutional  powers. 
The  states  have  no  power,  by  taxation  or  otherwise,  to  retard,  impede,  bur- 
den, or  in  any  manner  control  the  operations  of  the  constitutional  laws  en- 
acted by  congress,  to  carry  into  effect  the  powers  vested  in  the  national 
government.^ 

Taxation  of  National  Banks. — In  accordance  with  the  doctrine  above 
set  out,  a  state  is  wholly  without  power  to  4evy  any  tax,  either  direct  or 
indirect,  upon  national  banks,  their  property,  assets,  or  franchises,  except 
when  permitted  so  to  do  by  the  legislation  of  congress.®    No  conflict  neces- 


571;  Farmers',  etc.,  Bank  v.  Owens- 
boro,  173  U.  S.  663,  43  L.  Ed.  850,  19 
S.  Ct.  875.  See,  also,  McCulloch  v. 
Maryland  (U.  S.),  4  Wheat.  316,  4  L. 
Ed.  579;  Osborn  v.  Bank  (U.  S.),  9 
Wheat.  738,  6  L.  Ed.  204. 

The  property  of  the  Bank  of  the 
United  States  is  subject  to  state  taxa- 
tion, as  a  state  retains  all  rights  of 
taxing  individual  property  held  within 
its  jurisdiction  which  has  not  been  ex- 
pressly relinquished  to  the  United 
States,  with  the  exception  of  imposts 
or  duties  on  exports.  Bank  v.  De- 
veaux.   Fed.   Cas.   No.   916. 

A  bank  incorporated  prior  to  St. 
1812,  c.  32,  levying  a  tax  on  banks,  is 
subject  to  that  statute,  and  liable  to 
be  taxed  under  it.  Portland  Bank  vt 
Apthrop,  12  Mass.  252. 

4.  Home  Sav.  Bank  i'.  Des  ]\Ioines, 
205  U.  S.  503,  51  L.  Ed.  901,  27  S.  Ct. 
571. 

The  supreme  court  is  without  power 
to  control  or  restrain  the  taxing  power 
of  a  state,  exercised  within  its  con- 
stitutional limits.  Bank  v.  New  York 
(U.  S.),  2  Black  620,  17  L.  Ed.  451,  27 
S.   Ct.   571. 

5.  From  opinion  of  Marshall,  C.  J., 
in  McCulloch  v.  Maryland  (U.  S.),  4 
Wheat.  316,  4  L.  Ed.  579.  See,  also. 
Old  Nat.  Bank  v.  Berkeley  County 
Court,  58  W.  Va.  559,  52  S.  E.  494,  3 
L.  R.  A.  584;  Owensboro  Nat.  Bank  v. 
Owensboro,  173  U.  S.  664,  43  L.  Ed. 
850,   19   S.   Ct.   537. 

As  to  the  immunity  from  taxation 
of  bonds  or  other  securities  issued  by 
the  United  States,  see  post.  "Acquisi- 
tion of  Exempt  Property  to  Evade 
Taxation,"  §  327   (5). 

6.  Taxation  of  national  banks. — 
Owensboro  Nat.  Bank  v.  Owensboro, 
173  U.  S.  664,  43  L.  Ed.  850,  19  S.  Ct. 
537;  Old  Nat.  Bank  v.  Berkeley  County 
Court,  58  W.  Va.  559,  52  S.  E.  494,  3 
L.    R.    A.    584;    Davis    v.    Elmira    Sav. 


Bank,  161  U.  S.  275,  40  L.  Ed.  700,  16 
S.  Ct.  502;  State  v.  Clement  Nat.  Bank 
(Vt.),  78  Atl.  944;  Pittsburg  v.  First 
Nat.   Bank,  55  Pa.  45. 

A  state  has  no  power  to  tax  na- 
tional banks  without  the  consent  of 
congress,  since  they  are  agencies  of 
the  federal  government,  and  the  power 
to  tax  involves  the  power  to  destroy. 
Order,  105  N.  Y.  S.  993,  120  .App.  Div. 
838,  reversed.  Bridgeport  Sav.  Bank 
V.  Feitner,  191  N.  Y.  88,  83  N.  E.  592. 

National  banks  or  banking  associa- 
tions, being  instrumentalities  of  the 
general  government,  are  not  subject 
to  control  or  taxation  by  the  states, 
except  in  so  far  ag  congress  may  ex- 
pressly permit.  National  Commercial 
Bank  v.  Mobile,  62  Ala.  284,  84  Am. 
Rep.  15. 

The  state  within  which  a  branch  of 
the  United  States  Bank  may  be  es- 
tablished can  not  constitutionally  tax 
it,  nor  pass  any  law  to  control  or  im- 
pede its  operations,  or  the  operations 
of  the  parent  bank.  McCulloch  v. 
Maryland  (U.  S.),  4  Wheat.  316,  4  L. 
Ed.  579;  Osborn  v.  Bank  (U.  S.),  9 
Wheat.  738,  901,  6  L.  Erl.  204;  Common- 
wealth V.  Morrison  (Ky.),  2  A.  K. 
Marsh.  75;  State  v.  Buchanan  (Md.), 
5    Har.    &   J.   317,    9   Am.   Dec.   534. 

"Under  this  principle  falls  a  national 
bank,  since  it  has  been  held  fre- 
quently to  be  an  agency  or  instrumen- 
tality created  for  a  public  national 
purpose,  and  as  such,  necessarily  sub- 
ject to  the  paramount  authority  of  the 
nation,  and  beyond  the  power  or  con- 
trol or  legislation  of  any  state,  save 
only  so  far  as  congress  may  confer 
upon  the  state  that  power."  Old  Nat. 
Bank  v.  Berkeley  County  Court.  58 
W.  Va.  559,  52  S.  E.  494,  3  L.  R.  A. 
584,  citing  Davis  v.  Elmira  Sav.  Bank, 
161  U.  S.  275,  40  L.  Ed.  700,  16  S.  Ct. 
502. 

This  doctrine  does  not  apply  to  a  tax 
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sarily  arises  between  the  act  of  congress  and  the  state  law,  solely  because  the 
latter  provides  one  method  for  taxation  of  state  banks  and  other  moneyed  cor- 
porations and  another  method  for  national  banks. ''  But  if  one  method  taxes 
elements  of  value  which  the  other  does  not,  it  is  illegal.*  Under  a  statute, 
enabling  state  banks  to  become  national  banks,  and  requiring  them  to  pay  all 
taxes  imposed  upon  them  by  state  laws  to  the  date  of  their  becoming  na- 
tional banks,  a  state  bank  is  liable  for  taxes  down  to  the  date  of  the  auditor 
general's  certificate  of  its  compliance  with  the  requirements  of  the  enabling 
act.9 

Taxation  of  Nonresidents. — A  law  of  a  state,  providing  that  all  per- 
sons doing  business  in  the  state  as  bankers,  merchants,  or  otherwise,  and  not 
residents  of  the  state,  should  be  assessed  and  taxed  the  same  as  if  they  were 
residents  of  the  state,  is  valid.i"  Shares  of  bank  stock  owned  by  nonresidents 


on  the  real  property  of  the  bank,  in 
common  with  other  real  property  in 
a  state,  nor  to  a  tax  on  tlie  interest  of 
the  citizen  of  a  state  in  the  bank,  in 
common  with  other  similar  property 
throughout  the  state.  McCuUoch  v.. 
Maryland  (U.  S.),  4  Wheat  316,  4  L. 
Ed.  579;  Bulow  v.  Charleston  (S.  C),  1 
Nott   &  McC.   527. 

The  state  tax  law  is  to  be  con- 
strued in  connection  with  the  act  of 
congress  permitting  the  state  to  tax 
national  bank  stock,  as  the  power  of 
the  state  is  derived  entirely  from  the 
federal  legislation.  First  Nat.  Bank 
V.  St.  Joseph,  46  Mich.  526,  9  N.  W. 
838. 

As  to  the  power  of  the  state  to  tax 
shares  in  national  banks,  or  the  real 
TT-operty  ot  such  banks,  see  post,  "Real 
Property,"  §  326  (2bb) ;  "National  Bank 
Shares,"  §  326    (3bc). 

Acts  of  congress  relating  to  state 
ta-:ation  of  national  banks  not  re- 
troactive in  operation. — Act  Cong. 
Feb.  10,  1868,  modifying  the  construc- 
tion of  §  41  of  the  Act  of  June  3,  1864, 
relative  to  state  taxation  of  national 
banks,  operated  to  change  the  mode  of 
such  taxation  from  that  time  forward, 
but  had  no  retroactive  effect  upon  pro- 
ceedings to  impose  a  state  tax,  pre- 
viously had.  Abbott  v.  Bangor,  50  Me. 
310. 

7.  Method  of  taxation  may  be  dif- 
ferent.— San  Francisco  Nat.  Bank  v. 
Dodge,  197  U.  S.  70,  49  L.  Ed.  669,  25 
S.  Ct.  384;  National  Bank  v.  Common- 
wealth (U.  S.),  9  Wall.  353,  19  L.  Ed. 
701. 

8.  So  where  "in  the  one  case,  that 
of  national  banks,  not  only  the  value 
of  all  the  tangible  property,  but  also 
the  value  of  all  the  intangible  elements 
above  referred  to  is  assessed  and 
taxed,  whilst  in  the  other  case,  that  of 


state  banks  and  other  moneyed  corpo- 
rations, their  property  is  taxed,  but 
the  intangible  elements  of  value  which 
we  have  indicated  are  not  assessed  and 
taxed,  the  consequence  being  to  give 
rise  to  the  discrimination  against  na- 
tional banks  and  in  favor  of  state  banks 
and  other  moneyed  corporations  for- 
bidden by  the  act  of  congress.''  San 
Francisco  Nat.  Bank  v.  Dodge,  197  U. 
S.   70,   49   L.    Ed.   669,   25   S.    Ct.   384. 

9.  Liability  for  state  taxes  prior  to 
date  of  becoming  national  bank.^ 
Manufacturers',  etc..  Bank  v.  Com- 
monwealth, 73  Pa.  70. 

A  state  bank,  under  Act  Cong.  June 
3,  1864,  became  a  national  bank  on 
October  28,  1864.  On  December  5th 
it  furnished  to  the  auditor  general  the 
evidence  that  it  had  complied  with  the 
enabling  act  Augaist  2,  1864,  v\'hich  was 
certified  December  19th,  by  the  auditor 
general  to  the  governor,  who  caused 
publication  to  be  made  on  December 
21st  that  the  bank  had  become  a  na- 
tional institution.  Held,  that  the  bank 
was  liable  to  the  state  for  all  taxes  to 
December  19th,  since  such  enabling 
.  act  requiring  the  bank  to  pay  all  taxes 
imposed  on  it  by  the  state  laws  to  the 
date  of  its  becoming  a  national  bank. 
Manufacturers',  etc..  Bank  z.  Com- 
monwealth,   72    Pa.    70. 

10.  Taxation  of  nonresidents  doing 
business  as  bankers. — Duer  ?'.  Small, 
Fed,  Cas.  No.  4,116,  4  Blatchf.  263,  17 
How.    Prac.   201. 

Certain  Canadian  banks  did  busi- 
ness in  New  York  City  through  agen- 
cies permanently  located  there.  These 
agencies  held  funds  of  the  banks,  which 
were  loaned  on  call  or  for  specified 
times  to  borrowers.  Held,  that  the 
banks  were  liable  to  taxation  on  the 
amounts  invested  in  their  business  in 
this  state,  under  I,aws  1855,  c.  37,  sub- 
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may,  by  legislative  enactment,  be  made  taxable  at  the  place  of  the  corpora- 
tion of  which  it  is  an  incident. ^^  Stock  of  national  banks  in  one  state  held 
by  a  savings  bank  of  another  state  is  taxable  in  the  former  state,  though  the 
property  of  such  bank  is  exempt  by  the  laws  of  its  own  state.^^ 

§  324  (2)  Power  of  United  States. — A  bank  incorporated  and  or- 
ganized under  the  laws  of  one  of  the  states  of  the  Union,  with  its  principal 
place  of  business  within  the  United  States,  is  subject  to  the  sovereign  power 
of  the  United  States,  and  a  proper  object  of  taxation.  The  investments 
abroad  are  still  the  property  of  the  bank  andj)art  of  its  capital  and  taxable 
by  the  United  States.  In  the  absence  of  any  averments  to  the  contrary, 
it  is  presumable  they  were  such  as  banks  usually  make  in  doing  a  banking 
business,  and  that  their  legal  situs  was  at  the  home  office  of  the  corporation.^* 

§  324  (3)  Power  of  Territories. — The  same  power  of  taxation  in  re- 
spect to  national  banks  exists  in  the  territories  that  does  in  the  states. i* 

§  324  (4)  Purposes  of  Taxation. — The  validity  of  taxation  of  banks 
or  their  property  or  shares  of  bank  stock  for  particular  purposes,  as,  for  in- 
stance, for  school,i5  or  county  or  municipal  purposes,i^  is  dependent  upon 


jecting  to  taxation  nonresident  asso- 
ciations doing  banking  business  here, 
and  they  could  not  claim  exemption 
under  Laivs  1851,  c.  176,  §  3,  exempt- 
ing moneys  in  the  hands  of  agents  ot 
nonresident  capitalists  sent  here  for 
investment.  People  v.  Commissioner 
of  Taxes   (N.  C),  1  Thomp.  &  C.  630. 

11.  Taxation  of  shares  of  bank  stock 
owned  by  nonresident. — Nashville  v. 
Thomas,  45  Tcnu.  (,5  Coldw.)  600; 
Bedford  v.  Nashville,  54  Tenn.  (7 
Heisk.)  409,  overruling  Union  Bank  v. 
State,  17  Tenn.   (9  Yerg.)  490. 

12.  Taxation  of  property  of  savings 
bank  exempt  by  law  of  its  own  state. 
— People  V.  Coleman,  63  Hun  633,  18 
N.  Y.  S.  675,  45  N.  Y.  St.  Rep,  136,  af- 
firmed Savings  Bank  v.  Coleman,  135 
N.  Y.  231,  31  N.  E.  1022.  See  post, 
"Exemotions,"   §   327. 

13.  Federal  taxation  of  state  banks. 
— -Nevada  Bank  v.  Sedgwick,  104  U. 
S.    Ill,   26   L.    Ed.   703. 

Quaere,  whether,  if  they  had  been 
made  in  fixed  property  subject  ex- 
clusively to  another  jurisdiction,  a  dif- 
ferent rule  would  apply.  Nevada  Bank 
■u.  Sedgwick,  104  U.  S.  Ill,  26  L.  Ed. 
703. 

14.  Power  of  territories  to  tax  na- 
tional banks. — Under  Rev.  St.,  §  5134 
et  seq.  [U.  S.  Comp.  St.  1901,  p.  3454], 
providing  for  the  incorporation  of  na- 
tional banks  in  both  states  and  terri- 
tories, the  territories  have  the  same 
power  to  tax  national  banking  as- 
sociations located  in  them  as  have  the 
states,  notwithstanding  that  §  5319   [U. 


S.  Comp.  St.  1901,  p.  3503],  which  ex- 
pressly confers  the  power  to  tax  such 
associations,  only  mentions  states,  and 
provides  that,  in  assessing  taxes  im- 
posed by  the  authority  of  the  "state 
within  which  the  association  is  lo- 
cated," the  shares  in  such  association 
may  be  included  in  the  valuation  of 
the  personal  property  of  the  owner  of 
them.  Talbott  v.  Silver  Bow,  139  U. 
S.  438,  35  L.  Ed.  310,  11  S.  Ct.  594,  af- 
firming Silver  Bow  v.  Davis,  6  Mont. 
306,   13   Pac.   688. 

The  word  "state,"  where  used  in 
The  National  Currency  Act  of  1864, 
and  the  amendments  thereto,  should 
be  construed  to  mean  "territory"  as 
well,  and  national  bank  shares  may  be 
taxed,  therefore,  in  the  territories  as 
well  as  in  the  states.  People  v.  Moore, 
1  Idaho  504. 

15.  Liability  of  banks  to  local  taxa- 
tion for  school  purposes. — Fremd  v. 
Deposit  Bank,  19  Ky.  L.  Rep.  825,  42 
S.    W.    103. 

Under  Act  March  15,  1867,  provid- 
ing that  nothing  therein  shall  be  so 
construed  as  to  authorize  the  taxation 
of  stock  in  a  bank  for  municipal  pur- 
poses in  a  city  is  not  a  tax  levied  for 
national  bank  for  schoolhouse  pur- 
poses in  a  city  is  not  a  tax  levied  for 
municipal  purposes,  where  they  are 
levied  to  carry  out  the  system  of  com- 
mon-school education  provided  for  by 
the  state.  Root  v.  Erdelmeyer,  37  Ind. 
235;   Evansville  v.  Bayard,  39  Ind.  450. 

16.  Validity  of  taxation  for  mu- 
nicipal purposes. — Urrder    the    general 
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the  statutes  of  the  various  states. 

§  324  (5)  Delegation  of  Power. — The  well-established  rule  that  a 
state,  in  the  distribution  of  the  powers  of  the  government,  may  commit  to 
one  body  the  power  to  levy  certain  taxes,  and  to  another  the  power  to  levy 
others,  applies  to  state  taxation  of  banks,  and  a  county  or  other  municipal 
corporation  may,  in  the  exercise  of  power  delegated  by  the  state,  tax  the 
property  of  banks,  where  the  state  itself  would  have  power  to  levy  such 
tax." 


law  for  the  incorporation  of  cities 
(Acts  Sp.  Sess.  1865,  p.  22,  §  41),  no 
tax  can  be  imposed  for  municipal  pur- 
poses upon  the  shares  of  the  bank  of 
the  state;  and,  as  the  act  of  congress 
organizing  national  banks  forbids  any 
discrimination  against  the  shares  of 
that  class  of  banks,  stockholders  in 
the  latter  can  not  be  taxed  for  mu- 
nicipal purposes.  Craft  v.  Tuttle,  27 
Ind.  332. 

The  validity  of  a  tax  levied  by  a 
city  for  municipal  purposes  on  na- 
tional bank  shares  held  on  April  1st, 
pursuant  to  the  authority  conferred  by 
Act  March  4,  1873,  is  not  impaired  by 
the  fact  that  the  money  paid  for  such 
stock  may  have  been  taxed  for  mu- 
nicipal purposes  to  the  same  person  as 
money  on  hand  on  the  1st  day  of  Jan- 
uary.    Richmond  v.  Scott,  48  Ind.  568. 

The  capital  stock  of  a  state  branch 
bank  located  in  an  incorporated  city 
or  town  is  liable  to  be  taxed  there  for 
the  purposes  of  municipal  revenue,  al- 
though part  of  the  stockholders  reside 
elsewhere.  McGregor  v.  McGregor 
Branch,    12    Iowa    79.     ^ 

Under  Act  March  4,  1873,  authoriz- 
ing the  levying  of  taxes  on  national 
bank  shares  for  municipal  purposes,  a 
tax  may  be  levied  by  an  incorporated 
city  on  the  shares  of  the  stock  of  a 
bank  organized  under  The  National 
Banking  Law,  at  the  same  rate  as  on 
real  and  other  personal  property 
within  the  city,  though  there  are  still 
in  existence  branches  of  the  Bank  of 
the  State  of  Indiana,  the  shares  of 
stock  of  which  are  not  subject  to  mu- 
nicipal taxation.  Richmond  v.  Scott, 
48   Ind.   568. 

Act  May  17,  1886,  art.  2,  §  1,  im- 
poses a  tax  on  stock,  undivided  profits, 
surplus,  etc.,  belonging  to  banks,  to 
"be  in  full  of  all  tax — state,  county  and 
municipal;"  and  section  7  provides 
that  nothing  in  the  act  shall  be  con- 
strued as  exempting  from  taxation, 
"for  county  and  municipal  purposes," 
any  real  estate  or  building  used  and 
owned  by  said  banks  in  conducting 
their  business.     Held,  to  authorize  the 


taxation  for  municipal  purposes  of  a 
building  so  owned  and  used.  Louis- 
ville Trust  Co.  V.  Louisville,  17  Ky. 
L.  Rep.  365,  30  S.  W.  991. 

The  statutes  in  terms  provide  for 
the  taxation  of  national  bank  shares 
for  state,  county,  and  town  purposes 
only,  and  for  uniform  taxation.  The 
shares  of  stockholders  who  reside 
wherein  an  organized  fire  district  in 
the  town  where  in  the  bank  is  located 
can  not,  therefore,  be  assessed  for  fire 
district  purposes.  Rich  v.  Packard 
Nat.    Bank,    138    Mass.    537. 

Under  Acts  1883-84,  p.  568,  §  17,  pro- 
viding that  stockholders  in  state  banks 
shall  be  assessed  and  taxed  on  the 
market  value  of  their  shares  of  stock; 
the  city  charter  of  Richmond,  con- 
ferring the  general  power  of  taxation 
within  the  limits  of  the  state  and 
federal  laws;  and  an  ordinance  provid- 
ing for  a  tax  on  shares  of  bank  stock 
— the  city  of  Richmond  can  levy  a  tax 
for  city  purposes  on  the  shares  of 
stock  of  a  local  bank.  Union  Bank  v. 
Richmond,  94  Va.   316,  26   S.   E.   821. 

A  bank,  located  in  a  village  au- 
thorized to  raise  money  by  tax  for 
certain  purposes,  is  liable  to  pay  its 
portion  of  the  village  taxes,  and  its 
real  and  personal  property  is  accord- 
ingly subiect  to  taxation.  Ontario 
Bank  v!  Bunnell  (N.  Y.),  10  Wend, 
186. 

17.  Exercise  by  municipal  corpora- 
tions of  delegated  power  of  state  to 
tax  banks. — Commonwealth  v.  Citi- 
zens' Nat.  Bank,  117  Ky.  946,  35  Ky. 
L.  Rep.  2100,  80  S.  W.  158,  appeal  dis- 
missed for  want  of  jurisdiction.  Citi- 
zens' Nat.  Bank  v.  Kentucky,  199  U. 
S.   603,   50   L.   Ed.   329,   26   S.    Ct.   750. 

Constitution,  §  157,  prescribes  the 
tax  rate  for  cities  and  taxing  districts. 
Section  158  limits  the  amount  of 
bonded  indebtedness  which  may  be  in- 
curred by  any  city  or  taxing  district. 
Section  159  declares  that  when  any 
city  or  taxing  district  is  authorized  to 
contract  an  indebtedness  it  must  pro- 
vide at  the  same  time  for  taxes  suffi- 
cient to  pay  the  interest  thereon.    Sec- 
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§  324  (6)  Power  to  Cure  Defects  or  Irregularities. — With  regard  to 
state  taxation  of  banks  the  usual  well-established  doctrine  applies  that  cura- 
tive legislation  is  admissible  in  cases  where  the  law  in  fact  imposes  taxation 


tion  180  declares  that  the  general  as- 
sembly may  authorize  counties,  towns, 
etc.,  to  levy  a  poll  tax,  and  §  181  de- 
clares that  the  general  assembly  shall 
not  impose  taxes  for  the  purpose  of 
any  county  or  municipal  corporation, 
and  may  by  general  laws  confer  on 
the  proper  authorities  thereof,  re- 
spectively, the  power  to  assess  and 
collect  such  taxes  The  National  Bank 
Act  (Rev.  St.,  §  5210  [U.  S.  Comp.  St. 
1901,  p.  3498])  provides  that  the  shares 
of  any  national  bank  shall  be  included 
in  the  valuation  of  the  personal  prop- 
erty of  the  owner  in  assessing  taxes 
imposed  by  authority  of  the  state. 
Held,  that  Act  March  21,  1900  (Acts 
3  900,  p.  65,  c.  23),  whereby  county  au- 
thorities are  authorized  to  levy  taxes 
on  the  shares  of  a  national  bank,  is 
not  violative  of  the  NaUonal  Bank  Act, 
inasmuch  as  such  action  on  the  part 
of  the  county  authorities  is  the  exer- 
cise of  an  authority  delegated  by  the 
state.  Commonwealth  v.  Citizens' 
Nat.  Bank,  117  Ky.  946,  80  S.  W.  158, 
25  Ky.  L.  Rep.  2100,  dismissed  Citi- 
zens' Nat.  Bank  v.  Kentucky,  199  U. 
S.   603,   50   L.    Ed.   329,  26   S.    Ct.   750. 

Under  Act  Cong.  Feb.  25,  1804  (2 
Stat.  255),  giving  the  common  council 
of  Alexandria  general  power  to  raise 
money  by  taxation  for  the  use  and 
benefit  of  the  town,  the  city  might  tax 
the  banks  within  its  jurisdiction,  and 
collect  the  tax'  by  distress  and  sale  of 
the  goods  of  the  bank.  Farmers' 
Bank  v.  Fox,  Fed.  Cas.  No.  4,658,  4 
Cranch   330. 

Under  the  act  incorporating  the  city 
of  Montgomery,  its  power  to  levy 
takes  is  confined  to  a  tax  on  real  es- 
tate, personal  property  specifically 
enumerated,  certain  pursuits,  callings, 
professions,  and  occupations,  or  busi- 
ness of  a  particular  kind,  or  the  re- 
ceipts and  incomes  of  some  particular 
business.  There  is  no  general  power 
to  impose  taxes  on  personal  property, 
nor  any  specific  power  which  can  be 
construed  to  authorize  the  city  to  tax 
shares  of  the  capital  stock  of  a  na- 
tional bank.  Baldwin  v.  Montgomery, 
53  Ala.  437. 

Under  Act  1825,  §  7,  authorizmg  the 
authorities  of  Savannah  to  raise  by 
tax  3nd  assessment  on  all  real  and  per- 
sonal estate  within  the  city  limits  all 
sums  necessary  for  the  good  govern- 
ment of  the  city,  the  authorities  have 
no   power   to   tax  banks   in   their   cor- 


porate capacity.  Bank  v.  Savannah, 
Ga.,  Dud.  130. 

Under  Act  1825,  §  7,  authorizing  the 
municipal  authorities  of  Savannah  to 
raise  by  tax  and  assessment  on  all  real 
and  personal  estate  within  the  city, 
and  sums  necessary  for  the  good  gov- 
ernment of  the  city,  the  city  may  tax 
bank  stock  in  the  hands  of  the  hold- 
ers resitting  therein.  Bank  v.  Sa- 
vannah,   Ga.,    Dud.   130. 

No  special  power  of  taxing  banks  in 
their  corporate  capacity  on  account  of 
their  stock  is  given  to  the  city  of  Sa- 
vannah by  Act  3  825,  and  no  such  power 
can  be  implied  from  the  general  power 
to  tax  all  real  and  personal  estate 
within  its  limits  conferred  by  that  act, 
though  the  city  may  tax  bank  stock 
in  the  hands  of  the  holders  living 
within  the  city.  Bank  v.  Savannah, 
Ga.,   Dud.   130. 

A  municipal  corporation  has  au- 
thority to  levy  and  collect  a  tax  on 
all  property  within  its  corporate  limits 
subject  to  taxation  by  the  general 
laws,  and  no  special  power  is  required 
from  the  state  to  enable  it  to  levy  and 
collect  legal  taxes  on  the  shares  of 
stockholders  of  banks  located  within 
its  limits.  Augusta  v.  National  Bank, 
47    Ga.   562. 

Under  the  Act  of  March  11,  1861, 
it  is  competent  for  cities,  organized 
under  the  general  municipal  law  of 
the  state,  to  assess  and  collect  taxes 
for  the  year  1861  on  stock  in  any  of 
the  free  banks  of  the  state  located  in 
such  cities,  whether  owned  by  persons 
residing  in  such  cities  or  elsewhere. 
De  Pauw  v.   New  Albany,  22  Ind.  204. 

The  charter  of  the  city  of  Greens- 
boro authorizes  the  city  to  levy  and 
collect  taxes  on  "all  real  and  personal 
property  whatever,  which  may  at  the 
same  time  be  subject  to  taxation  by 
the  state."  Held,  that  the  commis- 
sioners of  the  city  have  power  under 
the  charter  to  tax  the  stock  of  the 
Bank  of  Greensboro,  the  charter  of 
which  requires  it  to  give  in  its  stock 
for  taxation.  Bank  v.  Greensboro,  74 
N.   C.  385. 

A  tax  levied  by  a  municipal  corpora- 
tion on  the  solvent  credits  of  a  bank 
in  excess  of  the  limitation  prescribed 
by  Act  1890  (Laws  1890,  p.  9),  which 
provides  that  "cities  and  towns  are 
prohibited  from  levying  or  collecting 
any  other  tax  on  banks,  or  on  solvent 
credits,    owned   by   individuals   or   cor- 
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upon  property,  which,  however,  is  overlooked  by  the  assessor,  or  otherwise 
omitted  from  the  assessment,  or  some  other  step  is  taken  which  is  faulty.^* 
It  would  seem,  however,  that  a  legislature  can  not,  under  the  appearance  of 
a  curative  statute,  constitutionally  enact  a  retroactive  law  imposing  taxes 
for  previous  years  upon  the  property  of  a  bank  which  was  not,  during  such 
years,  subject  to  taxation  under  any  valid  law.^^ 

§  325.  Constitutional  Requirements  and  Restrictions — §325  (1) 
Constitutional  Provision  as  to  Situs. — It  seems  to  be  conceded  that  a 
tax  can  not  be  assessed  where  there  is  no  jurisdiction  of  either  the  person 
or  the  property.^"  While  it  is  true,  as  a  general  rule,  at  common  law  that 
personal  property  has  no  situs  of  its  own,  but  follows  the  person  of  its 
owner,  the  rule  is  merely  one  of  convenience,  and  in  the  absence  of  a  consti- 
tutional prohibition  the  legislature  may  change  the  rule.^^  So  where  the 
constitution  does  not  prohibit  it,  the  legislature  may  provide  for  taxing  shares 
of  national  banks  at  the  place  where  the  bank  is  located  without  regard  to 
the  residence  of  the  owners  of  such  shares. ^^  The  constitution  of  Illinois 
does  not  contain  such  a  prohibition. ^^  The  United  States  circuit  court  has 
held  that  a  tax  act  which  provides  that  taxes  are  to  be  assessed  by  the  au- 
thorities of  counties,  etc.,  upon  the  shares  of  national  banks  in  the  county, 
etc.,  where  the  bank  is  located,  without  regard  to  the  residence  of  the  share- 
holder, is  a  violation  of  the  constitutional  provision  requiring  the  collection 
of  uniform  taxes  of  persons  and  property  within  the  jurisdiction  of  the  body 
imposing  the  same.^* 

porations,   greater  than  75  per   cent  of  the    years    subsequent    to    1802.      Held, 

the  state  tax,"  is  illegal,   regardless   of  that    such    retroactive    provision    could 

the    purpose    for    which    it     is      levied.  not    be   upheld   as   a    curative     statute, 

Huntley  v.   Bank,   69   Miss.   663,   13   So.  the  prior  law  being  void  as  to  national 

832.  banks,    and    that    it   was    itself   invalid, 

18.  Power  to  cure  defects  or  irregu-  as  in  violation  of  Rev.  St.,  §  5219,  be- 
larities. — First  *iS'at.  Bank  v.  Coving-  ing  applicable  to  national  banks  alone, 
ton,   103   Fed.   523.  without  any  provision  for  the  retroac- 

19.  Invalidity  of  retroactive  legisla-  five  taxation  of  other  moneyed  capital 
tion  under  guise  of  curative  statute. —  in  the  hands  of  individual  citizens,  and 
First  Nat.  Bank  v.  Covington,  103  it  being  very  improbable  that  the  tax 
Fed.   523.  thereby  imposed  was  the  equivalent  of 

Ky.  St.,  §  4077,  provided  for  the  the  franchise  tax  required  to  be  paid 
taxation  of'  the  franchises  of  all  cor-  by  other  corporations.  First  Nat. 
porations  for  state  and  local  purposes.  Bank  v.  Covington,  103  Fed.  523. 
As  applied  to  national  banks,  such  20.  Jurisdiction  of  person  or  prop- 
statute  was  held  invalid  by  the  su-  erty  essential. — First  Nat.  Bank  v. 
preme  court  of  the  United  vStates,  as  Smith,  65  111.  44;  Union  Nat.  Bank  v. 
in  violation  of  Rev.  St.,  §  5219  [U.  S.  Chicago,  Fed.  Cas.  No.  14,374,  3 
Comp.    St.    1901,    p.    3502],    which    pro-  Biss.    82. 

hibits    the    taxation    of    shares    of    na-  21.     Situs    for    taxation. — First    Nat. 

tional  banks  at  a  greater  rate   than  is  Bank   v.    Smith,    65    111.    44.      See   post, 

imposed    on    other     moneyed      capital.  "Place  nf  Taxation,"  §  328. 

By  Act  of  March  21,  1900,  it  was  pro-  22.     Situs    for    taxing    shares    in    na- 

vided  that  shares  of  stock  of  national  tional    banks. — First      Nat.      Bank     v. 

banks    should    be    assessed    and    taxes  Smith,  65   111.  44. 

collected  thereon  in  the  same  manner  23.    Illinois    constitution     does     not 

as   real   estate,    and    (§   3)     that     such  contain   prohibition. — First    Nat.    Bank 

banks    which    had    not    paid    franchise  v.   Smith,   65   111.   44. 

taxes    under   the   prior   law   should   be  24.     Statute   held   unconstitutional — • 

assessed  on  their  stock  thereunder  for  Act    111.   June    13,    1867,    which    directs 


2302 


BANKS  AND  BANKING. 


§  325  (2a) 


§  325  (2)  General  Laws,  Equality  and  Uniformity — §  325  (2a) 
In  General. — There  is  nothing  in  the  federal  constitution  which  requires 
that  state  taxation  be  equal,  uniform  or  just.^s  When  speaking  with  refer- 
ence to  the  states'  constitutions  it  may  be  said  that  it  is  a  constitutional  re- 
quirement that  property  be  assessed  under  general  laws,  and  by  uniform 
rules. ^®  It  is  not  necessary  to  the  validity  of  the  law  that  it  operate  upon 
all  persons  in  the  state  alike.^^  It  is  sufficient  if  it  be  general  and  uniform 
in  its  operation  upon  all  persons  similarly  situated,  and  this  is  true  whether 
individuals  or  corporations  are  affected. ^^  Hence  it  would  seem  that  tax 
laws  must  be  general  as  contradistinguished  from  special.^^  A  law  which 
provides  a  fixed  and  specific  rule  for  the  assessment  of  property  of  one  class 
of  corporations  or  individuals,  different  from  that  applicable  to  all  other 
classes,  is  not  a  special  law  within  the  inhibition. ^'^    Although  the  rule  is  that 


taxes  to  be  assessed  by  the  authorities 
of  counties,  cities,  etc.,  upon  the  shares 
of  banks  in  the  county  or  town  where 
the  bank  is  located,  without  regard  to 
the  residence  of  the  owner  or  the  situs 
of  the  shares,  is  in  contravention  of 
the  state  constitution,  which  provides 
for  the  collection  of  uniform  taxes  of 
persons  and  property  within  the  ju- 
risdiction of  the  body  imposing  the 
same.  Union  Nat.  Bank  v.  Chicago, 
Fed.   Cas.  No.  14,374,  3   Biss.   82. 

25.  No  provision  in  federal  consti- 
tution.— Davidson  v.  New  Orleans,  96 
U.  S.  97,  34  L,:  Ed.  616;  Memphis,  etc., 
Co.  V.  Shelby,  109  U.  S.  398,  87  L.  Ed. 
976,  3  S.  Ct.  205;  Home  Ins.  Co.  v. 
New  York,  134  U.  S.  594,  33  L.  Ed. 
1035,  10  S.  Ct.  593;  Giozza  v.  Tiernan, 
148  U.  S.  657,  37  L.  Ed.  599,  13  S.  Ct. 
731;  State  v.  Clement  Nat.  Bank,  84 
Vt.    167,    78    Atl.    944. 

"It  is  said  in  Merchants',  etc.,  Bank 
V.  Pennsylvania,  167  U.  S.  461,  42  L- 
Ed.  236,  17  S.  Ct.  839,  and  again  in 
Travelers'  Ins.  Co.  v.  Connecticut,  185 
U.  S.  364,  46  L.  Ed.  949,  22  S.  Ct.  673, 
that  the  'whole  argument  of  a  right 
under  the  federal  constitution  to  chal- 
lenge a  tax  law  on  the  ground  of  in- 
equality in  the  burdens  resulting  from 
the  operation  of  the  law  is  put  at  rest 
by  the  decision  in  Bell's  Gap  R.  Co.  v. 
Commonwealth,  134  U.  S.  332,  33  L. 
Ed.  892,  10  S.  Ct.  533.'  "  State  v.  Cle- 
ment Nat.  Bank,  84  Vt.  167,  78  Atl. 
944. 

P.  S.  804-820,  providing  for  taxation 
of  interest-bearing  national  bank  de- 
posits, is.  not  unconstitutional  because 
its  eflfect'is  to  withdraw  from  local  tax- 
ation personal  property  of  great  value, 
resulting  in  a  discrimination  against 
the  taxpayers  having  choses  in  action 
other  than  national  bank  deposits  by 
diminishing    the    grand    list,    and    thus 


raising  the  rate  of*local  taxation,  the 
average  of  which  is  more  than  the 
rate  imposed  on  such  deposits;  there 
being  no  constitutional  requirement 
that  state  taxation  shall  be  equal,  uni- 
form, or  just.  State  v.  Clement  Nat. 
Bank,   84  Vt.   167,  78   Atl.  944. 

26.  Equality  and  uniformity. — Me- 
chanics' Nat.  Bank  v.  Baker,  65  N.  J. 
L.  113,  46  Atl.  586;  Appeal  of  Banger, 
109  Pa.  79;  Hempstead  County  v. 
Hempstead  County  Bank,  73  Ark.  515, 
84  S.  W.  715;  Union  Nat.  Bankz/.  Chi- 
cago, Fed.  Cas.  No.  14,374,  3  Biss.  82; 
Campbell  v.  Brinkop,  338  Mo.  298,  143 
S.   W.   444. 

27.  Primghar  State  Bank  v.  Rerick, 
96    Iowa  238,    64  N.   W.   801. 

28.  Primghar  State  Bank  v.  Rerick, 
96  Iowa  338,  64  N.  W.  801. 

29.  Laws  must  be  general. — 
Primghar  State  Bank  ^.  Rerick,  96 
Iowa    338,    64    N.    W.    801. 

30.  What  is  a  special  law. — Prim- 
ghar State  Bank  v.  Rerick,  96  Iowa 
238,    64    N.    W.    801. 

"Therefore  it  has  been  held  that  an 
act  which  provided  a  specific  rule  for 
the  assessment  of  express  and  tele- 
graph companies  operating  and  doing 
business  within  this  state,  different 
from  that  applicable  to  the  assessment 
of  other  property,  was  not  a  special 
law.  United  States  Exp.  Co.  v.  EUy- 
son,  28  Iowa  370,  374.  And  the  same 
rule  has  been  applied  to  the  assess- 
ment of  railway  property.  Central 
Iowa  R.  Co.  V.  Board,  67  Iowa  199,  25 
N.  W.  128;  Chicago,  etc.,  R.  Co.  v. 
Iowa,  94  U.  S.  155,  24  L.  Ed.  94.  See, 
also,  Missouri,  etc.,  Bridge  Co.  v. 
Harrison  County,  74  Iowa  383,  37  N. 
W.  372.  We  are  of  the  opinion  that 
the  statute  in  question  is  general,  not 
because  it  operates  upon  all  persons 
within   the   state   alike,   but  because   it 
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taxation  of  property  should  be  by  the  operation  of  a  general  law,  yet  where 
a  particular  species  of  property  is  omitted  from  taxation  for  a  given  year, 
there  is  no  inhibition  on  the  legislature  to  pass  a  special  law  to  cure  the 
omission.^i 

The  rule  that  the  taxes  must  be  uniform  means  that  all  individ- 
uals and  all  classes  must  be  required  to  share  uniformly  with  like  individ- 
uals and  like  classes  the  burdens  of  taxation.  It  does  not  mean  that  taxes 
may  be  required  of  some  which  are  not  exacted  of  others,  but  that  all  per- 
sons subject  to  the  same  conditions  must  be  uniformly  taxed.^^  Equality 
and  uniformity  of  taxation  require  that  individuals  in  classes  be  treated 
alike. ^^  Absolute  uniformity  and  equality  of  taxation  in  all  cases  and  with 
respect  to  all  kinds  of  property  are  not  practicable.^*  If  the  ability  of  the 
tax  laws  to  stand  successfully  the  test  of  equality  of  burden  determines  their 
validity,  none  of  them  can  stand.^^ 

Want  of  Uniformity  Due  to  Difference  in  Circumstances. — A  law 
taxing  banks  which  may  operate  with  practical  uniformity  at  first  produces 


applies  alike  to  all  banking  associa- 
tions organized  under  the  general  in- 
corporation laws  of  the  state,  known 
as  'state  or  commercial  banks.' " 
Primghar  State  Bank  v.  Rerick,  96 
Iowa  238,  64  N.  W.   801. 

31.  Special  law  to  cure  omission. — 
McVeagh  v.   Chicago,  49   111.   318. 

Act  June  13,  1867,  requiring  the 
shares  of  bank  stock  to  be  assessed 
for  the  year  1867  with  regard  to  the 
ownership  and  value  of  such  shares  on 
the  1st  day  of  July,  1867,  instead  of 
Ihe  1st  day  of  the  preceding  April, 
does  not  violate  the  constitutional  pro- 
vision for  equality  and  uniformity  in 
taxation.  McVeagh  v.  Chicago,  49  111. 
318. 

32.  Rule  as  to  uniformity. — Prim- 
ghar State  Bank  v.  Rerick,  96  Iowa 
238,  64  M.  W  801;  Union  Nat.  Bank  v. 
Chicago,  Fed.  Cas.  No.  14,374,  3 
Biss.  82. 

33.  Individuals  treated  alike. — Pull- 
man State  Bank  v.  Manring,  18  Wash. 
350,  51  Pac.  464.  See  post,  "Exemp- 
tions,"   §   327. 

Pol.  Code,  §  3695,  subd.  8,  relating 
to  assessment  for  taxation,  authoriz- 
ing private  bankers  to  deduct  deposits 
from  moneys  on  hand,  is  violative  of 
Const.,  art.  12,  §  11,  requiring  taxes 
on  the  same  class  of  subjects  to  be 
uniform,  and  §  16,  providing  that  all 
property  shall  be  assessed  in  the  man- 
ner prescribed  by  law,  except  as  other- 
wise provided  in  the  constitution. 
Clark  V.  Maher,  34  Mont.  391,  87  Pac. 
272. 

A  city  of  the  third  class  by  ordi- 
nance directed  that  a  certain  tax 
should  be  imposed  upon  "all  personal 


property,  and  all  objects  and  things 
assessed  as  unclassified."  In  pursu- 
ance of  this  provision,  the  assessors 
were  directed  "to  assess  all  offices  and 
posts  of  profit,  professions,  trades,  and 
occupations,"  according  to  the  income 
derived  from  each.  The  assessors  as- 
sessed laboring  men,  clerks,  and  pro- 
fessional men  according  to  the  income 
derived  from  their  occupation.  Bank- 
ers and  business  men  were  assessed  in 
proportion  to  the  sum  that  it  would 
cost  to  hire  a  clerk  to  perform  their 
duties.  Upon  application  by  a  tax- 
payer for  an  injunction  to  restrain  the 
collection  of  a  tax  assessed  upon  his 
occupation  as  above,  held,  that  the  tax 
was  an  income  tax  not  authorized  by 
law;  that  its  assessment  was  in  viola- 
tion of  art.  9,  §  1,  Const.  Pennsyl- 
vania, requiring  all  taxes  to  be  uniform 
on  the  same  class  of  subjects,  and 
that  an  injunction  would  therefore  is- 
sue.    Appeal   ot   Banger,   109   Pa.   79. 

Revenue  Act  1893,  as  amended  by 
Sess.  Laws  1895,  p.  508,  provides  that 
in  making  up  the  amount  of  money  or 
credits,  "other  than  bank  stock,"  re- 
quired to  be  listed  or  assessed,  bona 
fide  debts  may  be  deducted.  Held, 
that  the  quoted  exception  conflicts 
with  Const.,  art.  7,  §  2,  requiring  uni- 
formity ''of  taxation,  provided  that  a 
deduction  of  debts  from  credits  may 
be  authorized.  Pullman  State  Bank 
V.  Manring,  18  Wash.  250,  51  Pac.  464. 

34.  Absolute  uniformity  not  oracti- 
cable. — Primghar  State  Bank  u.  Rerick, 
96    Iowa    238,    64    N.    W.    801. 

35.  Commonwealth  v.  Merchants', 
etc.,  Nat.  Bank,  168  Pa.  309,  31  Atl. 
1065. 
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noticeable  inequality  as  the  result  of  differences  in  location  and  management 
"begin  to  develop  themselves.  This  inequality  results  from  circumstances 
which  the  legislature  could  not  foresee  or  provide  against  and  for  that 
reason  they  can  not  be  charged  against  the  law.^"  Of  a  want  of  equality 
of  burden  that  results  from  circumstances  affecting  particular  banks,  and 
which  is  not  produced  by  the  application  of  the  law,  the  banks  can  not 
complain.*''' 

Want  of  Uniformity  Due  to  Application  of  Law. — Where  there  is  a 
want  of  uniformity  and  equality  in  the  taxation  imposed,  which  is  due  to  the 
application  of  the  law,  such  statute,  it  seems,  contravenes  the  constitutional 
requirement  of  uniformity  and  equality.**  A*  law  providing  that  the  shares 
of  the  banks  in  a  particular  locality  shall  be  taxed  without  regard  to  the  resi- 
dence of  the  owner  of  the  shares,  being  unconstitutional  and  void  as  to  the 
shareholders  not  residing  in  the  district  where  the  bank  is  located,  is  also 


36.  Differences    of    circumstances. — 

Commonwealth      v.      Merchants',     etc., 
Nat.   Bank,  168  Pa.  309,  31  Atl.  1065. 

37.  Circumstances  affecting  particu- 
lar banks. — Commonwealth  v.  Mer- 
chants', etc.,  Nat.  Bank,  168  Pa.  309, 
31    Atl.    1065. 

38.  Want  of  uniformity  due  to  ap- 
plication of  law. — Commonwealth  v. 
Merchants',  etc.,  Nat.  Bank,  168  Pa. 
309,  31  ,Atl.  1065.  See  post,  "Injunc- 
tion," §  332   (2a). 

Rev.  St.,  §  2759,  relating  to  the  taxa- 
tion of  unincorporated  banks,  provides 
that  the  manager  of  every  such  insti- 
tution shall  make  a  statement  setting 
forth — "First,  the  average  amount  of 
notes  and  bills  receivable,  discounted 
or  purchased  in  the  course  of  business 
by  such  unincorporated  bank,  and  con- 
sidered good  and  collectible;  second, 
the  average  amount  of  accounts  re- 
ceivable; third,  the  average  amount  of 
cash  and  cash  items  in  possession  or 
in  transit;  fourth,  the  average  amount 
of  all  kinds  of  stocks,  bonds  (includ- 
ing United  States  government  bonds), 
or  evidence  of  indebtedness,  held  as  an 
investment,  or  in  any  way  represent- 
ing assets;  fifth,  the  amount  of  real 
estate  at  its  assessed  value;  sixth,  the 
average  amount  of  all  deposits;  seventh, 
the  average  amount  of  accounts  pay- 
able, exclusive  of  current  deposit  ac- 
counts; eighth,  the  average  amount  of 
United  States  government  and  other 
securities  that  are  exempt  from  taxa- 
tion: ninth,  the  true  value  in  money 
of  all  furniture  and  other  property  not 
otherwise  herein  enumerated.  From 
the  aggregate  sum  of  the  first  five 
items  above  enumerated,  the  said  audi, 
tor  shall  deduct  the  aggregate  sum  of 
the  fifth,  sixth,  seventh,  and  such  por- 
tions of  the  eighth  items  as  are  by  law 


exempt  from  taxation,  and  the  remain- 
der thus  obtained,  added  to  the  amount 
of  item  nine,  shall  be  entered  on  the 
duplicate  of  the  county  in  the  name  of 
such  bank,  and  taxes  thereon  shall  be 
assessed  and  paid  the  same  as  pro- 
vided for  other  personal  property  as- 
sessed and  taxed  in  the  same  city, 
ward,  or  township."  Held  that,  in  so 
far  as  this  section  authorizes  the  de- 
duction of  any  liabilities  of  the  bank 
from  its  cash  "m  possession  or  tran- 
sit," it  is  in  contravention  of  Const., 
Ohio,  art.  12,  §  2,  which  provides  that 
"laws  shall  be  passed,  taxing,  by  a 
uniform  rule,  all  moneys,  credits,  in- 
vestments in  bonds,  stocks,  joint-stock 
companies,  or  otherwise,  and  also  all 
real  and  personal  property,  according 
to  its  true  value  in  money."  Treas- 
urer V.  People's,  etc.,  Bank,  47  O.  St. 
503,    25    N.    E.   697,    10    L.    R.    A.   196. 

But  the  deductions  authorized  by 
such  section  from  the  other  items 
named  therein  are  not  in  contraven- 
tion of  Const.,  art.  12,  §  2,  or  of  §  3, 
which  provides  that  "the  general  as- 
sembly shall  provide,  by  law,  for  tax- 
ing the  notes  and  bills  discounted  or 
purchased,  moneys  loaned,  and  all 
other  property,  effects,  or  dues,  of 
every  description  (without  deduction), 
of  all  banks,  now  existing,  or  here- 
after created,  so  that  all  property  em- 
ployed in  banking  shall  always  bear  a 
burden  of  taxation  equal  to  that  im- 
posed on  the  property  of  individuals;" 
for  the  term  "credits"  as  used  in  such 
section  of  the  constitution  means  the 
excess  of  the  sum  of  all  legal  claims 
and  demands  due  a  person,  over  and 
above  the  sum  of  the  legal  bona  fide 
debts  due  by  him.  Treasurer  v.  Peo- 
ple's, etc.,  Bank,  47  O.  St.  503,  25  N. 
E.  697,  10  L.  R.  A.  196. 
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-void  as  to  those  who  do  reside  there;  otherwise,  the  tax  would  not  be  uni- 
form. ^^ 

Inequality  Resulting  from  Misconduct  of  Officer. — Inequality  or  lack 
of  uniformity  in  the  assessment  of  property  for  taxation  may  result  not  only 
by  applying  different  rates  of  assessment,  but  from  misconduct  of  taxing 
•officers  by  which  property  of  one  person  or  class  of  persons  or  a  particular 
class  of  property  is  assessed  at  a  valuation  greater  in  proportion  to  its  real 
or  cash  value  than  is  placed  on  the  mass  of  other  taxable  property.*" 

Constitutional  Restriction  a  Limitation  upon  Legislature. — A  con- 
stitutional requirement  that  the  rule  of  taxation  shall  be  uniform  is  a  limi- 
tation upon  the  legislature  in  the  exercise  of  its  general  power  to  levy  taxes, 
and  not  a  restriction  upon  the  people  in  the  exercise  of  a  power  reserved  to 
them  by  their  constitution .*i  So  where  the  constitution  of  a  state  reserves 
to  the  people  all  legislative  power  upon  the  subject  of  banks  and  banking, 
that  portion  of  the  banking  law  of  that  state  which  regulates  the  taxation  of 
the  capital  stock  of  banks  is  not  in  violation  of  the  constitutional  require- 
ment of  uniformity.*^ 

Double  Taxation  as  Nonuniform. — It  is  not  uniform  to  collect  a  double 
tax  on  property  owned  by  a  bank  or  insurance  company  and  a  single  tax 
on  the  same  kind  of  property  held  by  an  individual  or  a  manufacturing  com- 
pany.*^ 

§  325  (2b)  Classification  of  Subjects  and  Uniformity  as  to  Same 
Subject. — Where  a  constitution  provides,  generally,  that  "all  taxes  shall 
be  uniform  upon  the  same  class  of  subjects,  etc.,"  it  seems  that  property  may 
be  classified  and  different  rates  of  taxation  put  upon  it.**  A  constitutional 
requirement  of  proportional  contributions  for  the  support  of  the  govern- 
ment is  not  intended  to  restrict  the  state  to  methods  of  taxation  that  operate 
equally  upon  all  its  inhabitants  regardless  of  the  variety  and  measure  of 

39.  Union  Nat.  Bank  v.  Chicago,  applied  to  it.  The  reservation  is  abso- 
Fed.  Cas.  No.  14,374,  3  Biss.  82.  See  lute  and  unqualified,  and  carries  with 
post,    "State   Taxation,"    §    336    (2b). _  it  the  authority  to  prescribe  what  the 

40.  Inequality  resulting  from  mis-  law  shall  be  in  all  respects.  The  con- 
conduct  of  officer. — First  Nat.  Bank  v.  stitution  is  elsewhere  silent  upon  this 
Christensen,  39  Utah  568,  118  Pac.  778.  particular    subject,    and   leaves    the    ac- 

41.  Constitutional  restriction  a  limi-  t'on  of  the  people  free  and  unre- 
tation  upon  legislature.— State  v.  Hast-  stricted  It  is  so  much  legislative  or 
in°-s    13  Wis.  47.  political  power  talcen  out  of  its  opera- 

^n'      r^       i-^  !■        ■\  •     _     i        r  tion,  and  retained  to  be  acted  upon  by 

42.  Constitutional  requirement  of  ^^^  '  ,  ;„  ^^^  ^^^^  manner  as  the 
umformity  not  apphcable.-The  re-  ^^^^^,^^^,^^  jtself.  It  is  not,  there- 
stnctions  ot  the  constitution  requiring  ^  ^;^j^;^  ^j^^  ;^;^  ^^  ^^.  ^^  ^^^ 
uniformity  of  taxation  is  not  a  limita-  restrictions  of  the  constitution."  State 
tion  of  this  power  of  the  people;  and           Hastings,  13  Wis.  47. 

Kev.  St.,   c.   71,   §  30,  is  constitutional,  ...^     ,  ,              -                         .^ 

though  imposing  a  tax  on  banks,   not  43-    Double  taxation   as  nonuniform, 

in  uniformity  with  the  general  rule  of  —Campbell   v.    Brinkop,    338    Mo.    398, 

taxation.        State      v.       Hastings,      13  143   S.   W.    444.      See     post.       Double 

Wis.  47.  Taxation,"   §   325    (3). 

"The   people    having     reserved     the  44.     Classification    of    subjects. — Sa- 

power,    it    is    difficult    to    see    how   the  vannah  v.  Weed,   84   Ga.   683,   11   S.   E. 

restrictions   of  the  constitution   can  be  335,  8  L.  R.  A.  370. 
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advantages  derived  from  its  protection  and  regulation.*^  gu(-h  a  constitu- 
tional injunction  does  not  forbid  the  classification  of  property  for  the  pur- 
poses of  taxation  ;*«  the  true  criterion  is  whether  or  not  all  property  of  the 
same  class  is  taxed  alike  ;*8^  nor  does   it  require  a  uniforin  method  of  as- 


45.  Meaning  of  proportional  con- 
tribution.— State  V.  Clement  Nat.  Bank, 

84  Vt.  167,  78  Atl.  944;   In  re  Hickok, 
78  Vt.  259,  62  Atl.  724. 

P.  S.  804-820,  taxing  certain  interest- 
bearing  national  bank  deposits,  is  not 
in  conflict  with  the  state  constitu- 
tional provision  requiring  from  every 
member  of  society  a  proportional  con- 
tribution toward  the  expenses  of  the 
government;  such  provision  only  re- 
quiring that  governmental  expenses 
be  apportioned  equally,  and  not  that 
the  exaction  levied  on  the  property 
should  be  equal,  and  the  provision  not 
being  intended  to  restrict  the  state  to 
methods  of  taxation  that  operate 
equally  upon  all  its  (inhabitants  re- 
gardless of  the  variety  and  measure  of 
the  advantages  derived  from  its  pro- 
tection and  regulation.  State  v.  Cle- 
ment Nat.  Bank,  84  Vt.  167,  78  Atl. 
944. 

46.  Classification. — Mechanics'  Nat. 
Bank  v.  Baker,  65  N.  J.  L.  113,  46  Atl. 
586;  State  Board  v.  Central  R.  Co.,  48 
N.   J.   L.   146,   4  Atl.   578. 

"In  the  case  of  Youngblood  v.  Sex- 
ton, 32  Mich.  406,  20  Am.  Rep.  654,  a 
tax  was  objected  to  as  violating  the 
constitutional  rule  of  equality  and  imi- 
formity.  It  was  said:  'If  the  precise 
point  hert  is  that  the  tax  is  unequal 
and  unjust  because  it  is  not  levied  in 
proportion  to  the  business  done,  then 
the  objection  is  without  force.  It  may 
possibly  be  true  that  an  apportion- 
ment according  to  the  business  done 
would  have  been  more  just,  but  a 
question  of  this  nature  concerns  the 
legislature,  and  not  us.  Courts  can 
not  annul  taxes  because  of  their  oper- 
ating unequally  and  unjustly.  If  they 
could,  they  might  defeat  all  taxation 
whatsoever,  for  there  never  was  yet 
a  tax  law  that  was  not  more  or  less 
unequal  and  unjust  in  its  practical 
workings.  *  *  *  Apportionment  of 
taxation  is  purely  a  legislative  func- 
tion.'"    Bacon  v.  Board,  126  Mich.  32, 

85  N.  W.  307,  60  L.   R.  A.  321,   86  Am. 
St.    Rep.    524. 

"The  provision  of  the  constitution 
relied  on  by  defendant  has  not  de- 
prived the  legislature  of  the  power  of 
dividing  the  business  of  legislation 
into  classes.  It  merely  obliges  the 
legislature  to  impose  an  equal  burden 
upon  all  those  who  find  themselves  in 


the  same  class.  This  doctrine  is  sup- 
ported by  State  v.  Lathrop,  10  La. 
Ann.  398;  Hughes  v.  Cairo,  92  111.  339; 
Lee  V.  Sturges,  46  O.  St.  153,  19  N.  E. 
560,  2  L.  R.  A.  556;  Sturges  v.  Carter, 
114  U.  S.  511,  29  L.  Ed.  340,  5  S.  Ct. 
1014;  Graham  v.  St.  Joseph,  67  Mich. 
652,  35  N.  W.  808."  Bacon  v.  Board, 
126  Mich.  22,  85  N.  W.  307,  60  L.  R. 
A.  331,  86  Am.   St.   Rep.   524. 

46a.  True  criterion. — Laws  1890,  pp. 
8,  9,  prohibitingcities  and  towns  from 
levying  or  collecting  any  tax  on  banks 
larger  than  75  per  cent  of  the  state 
tax,  applying  to  all  property  of  the 
same  class,  are  I'not  in  violation  of 
Const.  1869,  art.  12,  §  20,  requiring 
taxes  to  be  uniform.  Adams  v.  Bank, 
78   Miss.  533,  29   So.  402. 

"In  the  case  of  Adams  v.  Mississippi 
State  Bank,  75  Miss.  701,  23  So.  395, 
this  court  decided  that  a  similar  act 
of  the  legislature,  passed  in  1894,  was 
violative  of  §  113,  Const.  1890,  and  was 
null  and  void.  Counsel  for  appellant 
relies  upon  the  opinion  in  that  case; 
and  we  are  asked  to  give  the  views 
therein  expressed  a  retroactive  effect, 
and  to  declare  the  act  of  the  legisla- 
ture of  1890  void  under  the  'equality 
and  uniformity  clause'  of  the  constitu- 
tion of  1869.  We  adhere  to  the  de- 
cision of  the  court  in  the  case  of 
Adams  v.  Mississippi  State  Bank,  75 
Miss.  701,  23  So.  395,  believing  it  to 
be  right  upon  principle  and  authority; 
but  we  decline  to  give  it  any  retroac- 
tive effect,  so  as  to  make  the  views 
therein  expressed  apply  to  actions 
arising-  under  laws  which  were  passed 
prior  to  the  adoption  of  §  112,  Const. 
1890."  Adams  v.  Bank,  78  Miss.  532, 
29  So.  403. 

"In  a  line  of  decisions  beginning 
with  Daily  v.  Swope,  47  Miss.  367,  in- 
cluding Vasser  v.  George,  47  Miss.  7i3; 
Mississippi  Mills  v.  Cook,  56  Miss.  40; 
Vicksburg  Bank  v.  Worrell,  67  Miss. 
47,  7  So.  219,  and  other  cases,  the  court 
had  gradually  come  to  a  judicial  ex- 
pression of  the  view  that  'the  subjects 
of  taxation  may  be  classified  at  the 
discretion  of  the  legislature,  and,  if  all 
of  the  same  class  are  taxed  alike,  there 
is  no  violation  of  the  equality  and  uni- 
formity required  by  the  constitution. 
The  conclusion  of  the  court  announced 
in  these  cases  was  accepted  and  uni- 
formly acted  upon  prior  to  the  adop- 
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sessment.*''  The  legislature  must  prescribe  the  methods  of  ascertaining  the 
value  of  the  property  to  be  taxed,  and  it  may  prescribe  different  regulations 
for  different  classes  of  property.**  And,  if  not  restricted  by  constitutional 
provision,  the  legislature  may  impose  a  tax  on  one  class  of  property,  and 
completely  exempt  another  class.*  ^ 

Tax  Ad  Valorum. — Where  a  constitution  provides  that  "all  taxation 
shall  be  uniform  upon  the  same  class  of  subjects,  and  ad  valorem  on  all 
property  subject  to  be  taxed,  etc.,"  all  real  and  personal  property  must  be 
taxed  according  to  its  value. s**  The  constitution  treats  property  as  but  one 
subject  and  prescribes  the  rule  of  uniformity  as  to  it  by  requiring  that  all 
property  subject  to  be  taxed  shall  be  taxed  ad  valorem. ^^ 

Arbitrary  or  Reasonable  Classificatioii. — The  question  arises  as  to 
whether  or  not  the  classification  of  property  for  the  purposes  of  taxation  is 


tion  of  the  constitution  of  1890.  It 
was  with  the  light  of  the  judicial  in- 
terpretation announced  in  these  cases 
before  it  that  the  constitutional  con- 
vention of  1890  adopted  §  113,  which 
provides  that  property  shall  be  as- 
sessed for.  taxes  at  its  true  value." 
Adams  v.  Bank,  78  Miss.  532,  29  So. 
403. 

47.  Uniform  method  of  assessment 
not  required. — Pacific  Nat.  Bank  v. 
Pierce,  20  Wash.  675,  56   Pac.  936. 

1  Ballinger's  Ann.  Codes  &  St.  1897, 
§  1671,  provides  that  no  person  shall 
list  for  taxation  any  share  of  any  cor- 
poration which  he  holds,  where  the 
corporation  has  listed  its  capital  stock 
and  property  for  taxation.  Section 
1677  provides  that  the  shares  of  stock 
in  banks  shall  be  assessed  to  the  own- 
ers at  their  fair  value  in  money,  first 
deducting  the  proportionate  part  of 
the  value  of  the  bank's  realty,  at  the 
same  rate  at  which  other  moneyed 
capital  of  individuals  is  assessed.  Held, 
that  an  assessment  of  a  bank  for  taxa- 
tion on  shares  of  stock  of  other  cor- 
porations held  by  it  is  not  in  violation 
of  Const.,  art.  7,  §  2,  requiring  a  uni- 
form and  equal  rate  of  assessment  and 
taxation  on  all  property,  since  the  re- 
quirement does/  not  relate  to  uniform 
methods  of  assessment.  Pacific  Nat. 
Bank  v.  Pierce,  20  Wash.  675,  56  Pac. 
936. 

48.  Legislature  must  prescribe. — 
Pacific  Nat.  Bank  v.  Pierce,  20  Wash. 
675,    56    Pac.     936. 

49.  Exemptions. — Pacific  Xat.  Bank 
V.  Pierce,  20  Wash.  675,  56  Pac.  936. 
See    post,    "Exemptions,"    §    327. 

"In  the  cases  of  Newport  v.  Mud- 
gett,  18  Wash.  271,  51  Pac.  466,  and 
Pullman  State  Bank  v.  Manring,  18 
Wash.  250,  51  Pac.  464,  debts  were  au- 
thorized to  be  deducted  from  a  share  of 


bank  stock  because  a  deduction  of  such 
debts  was  authorized  from  all  other 
credits  owned  by  individuals  in  the 
state,  by  general  law,  and  shares  of 
bank  stock  are  assessed  and  taxed  as 
personal  property  of  the  individual 
holder  of  such  stock,  and  the  tax 
levied  upon  his  stock  was  there  held 
to  be  a  tax  upon  a  credit;  and  thus  his 
bank  stock,  viewed  as  a  credit,  was 
entitled  to  be  assessed,  under  the  same 
privilege  of  deduction  of  his  debts,  as 
in  the  same  class  with  all  other  credits 
assessed  in  the  state.  When  the  share 
of  bank  stock  was  assessed  as  a  credit, 
then  it  fell  within  the  class  of  credits, 
and  the  rule  of  uniformity  required 
that  the  same  deduction  of  debts  be 
allowed  upon  it  as  upon  all  other 
credits;  and,  further,  to  satisfy  the 
rule  of  uniformity,  if  a  portion  of  any 
class  of  property  is  exempt  from  taxa- 
tion, the  whole  class  of  such  prop- 
erty must  be  exempt."  Pacific  Nat. 
Bank  v.  Pierce,  20  Wash.  675,  56  Pac. 
936. 

50.  Taxation  according  to  value. — 
The  tax  ordinance  of  the  city  of  Sa- 
vannah, imposing  a  tax  of  3J^  per  cent 
on  real  estate,  3-10  per  cent  on  bank 
stock,  and  Yz  per  cent  on  all  other 
personal  property,  is  void,  as  under 
Const.,  art.  7,  §  2,  par.  1,  providing 
that  "all  taxation  shall  be  uniform 
upon  the  same  class  of  subjects,  and 
ad  valorem  on  all  property  subject  to 
be  taxed,  within  the  territorial  limits 
of  the  authority  levying  the  tax,"  all 
real  and  personal  property  within  the 
corporate  limits  must  be  taxed  accord- 
ing  to   its   value.     Savannah   v.   Weed, 

■  84    Ga.    683,    11    S.    E.    235,    8    L.    R.    A. 
270. 

51.  Savannah  v.  Weed,  84  Ga.  683, 
11  S.  E.  235,  8  L.  R.  A.  370.  See  post, 
"Method   of  Assessment,"   §   329    (1). 
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an  arbitrary  classification  violative  of  the  inhibition  in  the  state  constitution 
forbidding  such  classification,  or  of  the  federal  constitution  which  prohibits 
the  passage  of  laws  by  the  states  which  deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the  laws.^^  The  provision  of  the  federal  con- 
stitution does  not  prevent  a  classification  of  property  for  the  purposes  of 
taxation,  but  it  requires  that  such  classification  be  based  on  some  distinction 
which  bears  a  just  relation  to  the  purpose  of  the  enactment.^^  The  federal 
constitution  does  not  confine  the  state  to  one  system  of  taxation  and  dif- 
ferent systems  require  different  methods  to  adjust  them  to  the  general  pur- 
pose of  the  law. 8*  Diversity  of  taxation,  both  with  respect  to  the  amount 
imposed  and  the  species  selected  for  taxation  or  exemption,  is  not  incon- 
sistent with  a  perfect  uniformity  and  equality  of  taxation  in  the  proper 
sense  of  the  terms. ^s  Different  systems,  adjusted  to  the  valuation  of  dif- 
ferent kinds  of  property,  may  be  adopted,  and  the  method  of  collection  may 


52.  Arbitrary  classification — Equal 
protection  of  laws. — State  v.  Farmers', 
etc.,  Sav.  Bank,  114  Minn.  95,  130  N. 
W.  445,  rehearing  denied  in  130  N.  W. 
S51. 

"In  Hayes  v.  Missouri,  120  U.  S.  68, 
30  L.  Ed.  578,  7  S.  Ct.  350,  that  court 
stated  that  all  persons  subject  to  leg- 
islation, limited  as  to  the  objects  to 
which  it  is  directed,  shall  be  treated 
alike  under  like  circumstances  and  con- 
siderations, both  in  the  privileges  con- 
ferred and  the  limitations  imposed. 
This  declaration  of  the  law  corresponds 
to  the  rule  of  this  court  in  determin- 
ing a  proper  classification."  State  v. 
Farmers',  etc.,  Sav.  Bank,  114  Minn. 
95,  130  N.  W.  445,  851. 

"The  mere  fact  of  classification  is 
not  sufficient  to  relieve  a  statute  from 
the  reach  of  the  equality  clause  of  the 
fourteenth  ainendment,  and  that  it 
must  appear,  not  only  that  a  classifi- 
cation has  been  made,  but  also  that  it 
is  one  based  upon  some  reasonable 
ground — some  difference  which  bears 
a  just  and  proper  relation  to  the  at- 
tempted classification,  and  is  not  a 
mere  arbitrary  selection.  Gulf,  etc., 
R.  Co.  V.  Ellis,  165  U.  S.  150,  41  L.  Ed. 
666,  17  S.  Ct.  255."  State  v.  F.armers', 
etc.,  Sav.  Bank,  114  Minn.  95,  130  N. 
W.    445,    851. 

"In  Cottina:  v.  Kansas  City  Stock- 
yards, 183  U."S.  79,  46  L.  Ed.  92,  22  S. 
Ct.  30,  an  act  of  the  legislature  of  Kan- 
sas was  held  invalid  because  it  estab- 
lished a  classification  between  stock- 
yards doing  a  large  business  and  those 
doing  a  small  business.  It  was  stated 
in  the  course  of  the  opinion:  'Equal 
protection  of  the  laws  means  equal  ex- 
emption with  others  of  the  same  class 
from  all  charges  and  burdens  of  every 


kind.'  But  the  inequality  must  bte  sub- 
stantial, and  affect  a  substantial  right, 
and  result  in  unequal  burdens.  Mer- 
chants', etc.,  Bank  v.  Pennsylvania, 
167  U.  S.  461,  42  L.  Ed.  236,  17  S.  Ct. 
829."  State  v.  Farmers',  etc.,  Sav. 
Bank,  114  Minn.  95,  130  N.  W.  445,  851. 

53.  Classification  not  forbidden  when 
based  on  distinction. — Magoun  v.  Illi- 
nois, etc.,  Sav.  Bank,  170  U.  S.  283,  42 
L.  Ed.  1039,  18  S.  Ct.  594;  State  t. 
Hoyt,  71  Vt.  59,  43  Atl.  973;  State  v. 
Clement  Nat.  Bank,  84  Vt  167,  78  .\t\. 
944. 

P.  S.  804-820,  taxing  interest-bearing 
national  bank  deposits  to  the  depos- 
itors, is  not  unconstitutional  as  dis- 
criminating against  depositors  in  na- 
tional banks  by  singling  them  out  and 
requiring  them  to  pay  a  tax  on  a  par- 
ticular class  of  debts  to  be  assessed  at 
a  different  rate  to  be  charged  and  paid 
at  different  times  according  to  differ- 
ent methods  than  taxes  imposed  on 
other  taxpayers  with  reference  to  other 
credits,  nor  was  such  act  discrimina- 
tory against  bank  depositors  whose 
deposits  are  not  on  interest,  in  that 
such  deposits  were  left  subject  to  tax- 
ation at  the  full  local  rate.  State  v. 
Clement  Nat.  Bank,  84  Vt.  167,  78  Atl. 
944. 

54.  Different  systems  of  taxation.— 
State  V.  Clement  Nat.  Bank,  84  Vt. 
167,  78  Atl.  944;  Michigan  Cent.  R.  Co. 
T.  Powers,  201  U.  S  245,  50  L.  Ed.  744. 
26  S.  Ct.  459;  Bell's  Gap  R.  Co.  v. 
Commonwealth,  134  U.  S.  232,  33  L.  Ed. 
892,  10  S.   Ct.  533. 

55.  Diversity  of  taxation  permissible. 
—State  V.  Clement  Nat.  Bank,  84  Vt. 
167,  78  Atl.  944;  Pacific  Exp.  Co.  v.  Sei- 
bert,  142  U.  S.  339,  35  L.  Ed.  1035,  12 
S.  Ct.  250. 
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be  varied  to  suit  the  necessities  of  the  case.^^  EquaHty  of  operation  does 
not  mean  indiscriminate  operation  on  persons  merely  as  such,  but  on  per- 
sons according  to  their  relation. ^'^  All  that  is  required  by  the  federal  con- 
stitution is  that  one  class  be  not  deprived  of  a  privilege  enjoyed  by  others 
under  the  same  condition.**  It  seems  that  there  must  be  a  reason  for  the 
classification.  The  law  demands  a  substantial  distinction  between  the  ob- 
jects placed  in  a  class  and  those  excluded. ^^  Thus  where  savings  banks 
enjoy  peculiar  advantages  under  the  law,  a  statute  drawn  with  reference  to- 
such  advantages  may  be  justified  under  the  constitution  as  a  reasonable 
classification.^**  Depositors  in  national  banks  and  taxpayers  under  the  gen- 
eral law  are  not  in  the  same  situation.®^ 

Basis  for  Classification — Classification  According  to  Use. — The  use 
to  v/hich  property  is  put  may  form  a  legitimate  basis  for  classification.^- 
Although  the  object  for  which  trust  companies  are  organized  may  resemble 
in  some  feature  that  for  which  banks  exist,  yet  these  objects  are  not  identical, 
and  the  differences  permit  a  legislative  discretion  in  classifying  them  as 
distinct.®^  On  the  same  principal  stock  in  the  various  classes  of  corpora- 
tions may  be  differently  assessed  for  taxes,  in  the  discretion  of  the  legisla- 
tive department  of  the  government.*'"' 

Domestic  and  Foreign  Corporations. — It  is  competent  for  the  legisla- 
ture to  place  domestic  and  foreign  corporations  in  different  classes  for  the 
purposes  of  taxation. ^^ 


56.  Systems  adopted  to  suit  kinds  of 
property  taxed. — State  v.  Clement  Nat. 
Bank,  84  Vt.  167,  78  Atl.  944;  Tappan 
V.  Merchants'  Nat.  Bank  (U.  S.),  19 
Wall.  490,  22  L.  Ed.  189. 

57.  Equality  does  not  mean  indis- 
crimination.— State  V.  Clement  Nat. 
Bank,  84  Vt.  167,  78  Atl.  944;  Magoun 
V.  Illinois,  etc.,  Sav.  Bank,  170  U.  S. 
283,  42   L.   Ed.  1037,   18   S.   Ct.  594. 

58.  Division  by  classes. — State  v. 
Clement  Nat.  Bank,  84  Vt.  167,  78  Atl. 
944;  Soon  Hing  v.  Crowley,  113  U.  S. 
703,  28  L.  Ed.  1145,  5  S.  Ct.  730. 

59.  Reason  for  classification. — State 
V.  Farmers',  etc.,  Sav.  Bank,  114  Minn. 
95,   130  N.  W.  445,   851. 

60.  Peculiar  advantages  of  savings 
banks  as  reason  for  classification. — 
Laws  1907,  c.  338  (Rev.  Laws  Supp. 
1909,  §§  1038-25  to  1038-33),  requiring 
savings  banks  to  pay  a  registry  mort- 
gage tax  upon  mortgages  owned  by 
them,  without  exempting  such  mort- 
gages from  taxation  otherwise,  is  not 
violative  of  Const.,  art.  9,  §  1,  provid- 
ing that  all  taxes  shall  be  as  nearly 
equal  as  may  be.  State  v.  Farmers', 
etc.,  Sav.  Bank,  114  Minn.  95,  130  N. 
W.  445,  rehearing  denied  and  judg- 
ment modified  in  130  N.  W.  851. 

61.  Depositors  and  tax  payers  under 


general    law. — State    v.    Clement    Nat. 
Bank,  84  Vt.  167,  78  Atl.  944. 

62.  Basis  for  classification. — Me- 
chanics' Nat.  Bank  v.  Baker,  65  X.  J. 
L.  113,  46  Atl.  586;  State  Board  v.  Cen- 
tral R.   Co.,  48  N.  I.  L.  146,  4  Atl.  578. 

63.  Difference  in  nature  of  institu- 
tions.— Mechanics'  Nat.  Bank  v.  Baker, 
65  N.  J.  L.  113,  46  Atl.  586. 

"It  would  not,  I  presume,  be  con- 
tended that  the  act  concerning  trust 
companies  (P.  L.  1899,  p.  450)  is  in  its 
entirety  unconstitutional;  yet  its  per- 
meating design  is  to  confer  corporate 
powers  which  can  not  constituti-onally 
be  done  by  special  act,  but  only 
through  general  ■  laws.  Const.  X.  J. 
art.  4,  §  7,  par.  11.  If  this  act  is  gen- 
eral, then  the  corporations  formed  un- 
der it  stand  in  a  class  by  themselves, 
and  may  be  taxed  differently  from 
other  corporations."  Mechanics'  Xat. 
Bank  v.  Baker,  65  N.  J.  L.  113,  46  Atl. 
586. 

64.  Classification  of  corporations. — 
Mechanics'  Nat.  Bank  v.  Baker,  05  N. 
J.  L.  113,  46  Atl.  586. 

65.  Comp.  Laws  1897,  §  3831,  pro- 
vides that,  for  the  purpose  of  taxation, 
personal  property  shall  _  include  all 
goods  and  chattels  belonging  to  inhab- 
itants   of    Michigan,    situated    without 
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State  Banks  and  National  Banks  Subjects  of  Different  Classes. — 

The  fact  that  national  banks  and  banks  organized  under  the  general  laws  of 
the  state  transact  similar  kinds  of  business  does  not  show  that  they  must  be 
taxed  according  to  the  same  plan.^^  National  banks  are  organized  and 
exist  by  virtue  of  acts  of  congress.  They  are  instruments  of  the  general 
government,  designed  to  aid  it  in  the  administration  of  a  branch  of  the  pub- 
lic service.^'''  The  states  can  not  exercise  control  over  them,  excepting  with 
the  consent  of  congress,  expressed  or  implied,  and  the  power  of  the  states 
to  tax  them  is  derived  from  that  source.^®  They  are  subject  to  limitations 
and  regulations  of  power  which  have  no  application  to  state  banks,  and  con- 
stitute a  class  of  corporations  which  may  be  properly  subjected  to  a  plan  of 
taxation  different  from  that  applied  to  state  banks.  The  state  banks  consti- 
tute another  class  with  distinct  powers  and  privileges  and  subject  to  dif- 
ferent restrictions,  and  may  properly  be  subjected  to  a  plan  of  taxation  ap- 
plicable only  to  that  and  similar  classes.^®     However,  it  has  been  held  that 


the  state,  except  such  as  are  actually 
and  permanently  invested  in  business 
in  another  state,  and  shall  include  all 
shares  in  corporations  organized  under 
the  laws  of  Michigan  when  the  prop- 
erty of  such  corporation  is  not  exempt, 
or  is  not  taxable  to  itself,  or  when  the 
personal  property  is  not  taxed,  and  all 
shares  in  foreign  corporations,  except 
national  banks  owned  by  citizens  of 
Michigan.  Held,  that  the  act  is  not  un- 
constitutional, as  violating  Const.,  art. 
14,  requiring  uniformity  of  taxation,  in 
that  it  places  a  tax  on  stock  in  foreign 
corporations  when  held  by  residents, 
which  is  taxed  as  capital  stock  in  the 
state  where  the  corporation  was  or- 
ganized, and  exempts  from  taxation 
stock  in  domestic  corporations,  the 
capital  stock  of  which  is  taxed  in 
Michigan,  since  it  was  competent  for 
the  legislature  to  place  domestic  cor- 
porations and  foreign  corporations  in 
different  classes  for  the  purpose  of  tax- 
ation. Bacon  v.  Board,  126  Mich.  22, 
85  N.  W.  307,  60  L.  R.  A.  321,  86  Am. 
St.  Rep.  524. 

66.  State  banks  and  national  banks 
subjects  of  different  classes. — Primghar 
State  Bank  v.  Rerick,  96  Iowa  238,  64 
N.  W.  801. 

67.  Character  of  national  banks. — 
Primghar  State  Bank  v.  Rerick,  96 
Iowa  238,  64  N.  W.  801. 

68.  Right  to  tax  national  banks. — 
Farmers',  etc.,  Nat.  Bank  v.  Bearing, 
91  U.  S.  29,  23  L.  Ed.  196;  First  Nat. 
Bank  v.  Albia,  86  Iowa  28,  53  N.  W. 
334;  Primghar  State  Bank  v.  Rerick, 
96  Iowa  238,  64  N.  W.  801. 

69.  Grounds  for  classification. — 
Primghar  State  Bank  v.  Rerick,  96 
Iowa  338,  64  N.  W.  801. 


Act  March  11,  1867,  which  imposed 
on  national  banks  a  less  rate  of  taxa- 
tion than  was  imposed  by  the  general 
law  on  state  banks,  was  not,  for  that 
reason,  unconstitutional;  national  banks 
having,  under  the  law  by  which  they 
were  created,  rights,  duties,  and  priv- 
ileges that  do  not  belong  to  any  Isank 
chartered  by  the  state.  Common- 
wealth V.  Covington  Nat.  Bank,  7  Ky. 
L.  Rep.  41. 

Acts  23d  Gen.  Assem.  c.  39,  §  1,  pro- 
viding that  the  capital  stock  of  the 
state  banks  shall  be  assessed  to  the 
banks,  and  not  to  the  individual  share- 
holders, is  in  harmony  with  Const., 
art.  8,  §  3,  requiring  all  property  to  be 
equally  burdened  with  taxation,  and 
authorizing  the  legislature  to  adopt  dif- 
ferent methods  of  ascertaining  values 
adapted  to  the  various  peculiarities  of 
the  property.  Primghar  State  Bank  v. 
Rerick,  96  Iowa  238,  64  N.  W.  801. 

"The  appellant  insists  that  the  case 
of  State  Bank  v.  Board,  91  Ala.  217,  8 
So.  852,  is  in  point,  and  an  authority 
which  the  courts  sustain.  The  opinion 
in  that  case  is  based  upon  provisions 
of  the  Alabama  constitution  which  are 
not  found  in  the  constitution  of  this 
state,  and  upon,  the  theory  that  'the 
bank  shares  in  a  national  bank  and  bank 
shares  in  a  state  bank  belong  to  one 
species  of  moneyed  capital,'  and  'that 
any  attempt  to  draw  a  distinction  be- 
tween them  would  be  futile.'  That 
theory,  as  we  found,  is  not  applicable 
under  the  laws  of  this  state,  and  we  do 
not  think  that  the  case  is  fairly  in 
point."  Primghar  State  Bank  v.  Re- 
rick,  96   Iowa  238,  64  N.  W.   801. 

"In  Dubuque  v.  Chicago,  etc.,  R.  Co., 
47  Iowa  196,  §  3,  art.  8,  of  the  consti- 
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bank  shares  in  a  national  bank  and  bank  shares  in  a  state  bank  belong  to  the 
same  species  of  moneyed  capitalJ" 

Shares  of  Resident  and  Nonresident  Stockholders. — A  difference 
in  the  method  of  assessment  for  shares  of  resident  stockholders  and  non- 
resident stockholders  may  be  justified  by  the  difference  in  conditions.  For 
such  purposes  the  shares  of  residents  and  those  of  nonresidents  may  be 
placed  in  distinct  classes,  and  the  laws  and  rules  applicable  to  each  class 
would  still  be  general  and  uniform. ''^ 

Classification  According  to  Nature  of  Property — Uniformity  of 
£ate. — Where  a  constitution  provides  that  the  property  of  private  corpo- 
rations, associations  and  individuals  shall  be  taxed  at  the  same  rate,  when- 
ever the  legislature  levies  a  tax  on  a  species  of  property,  all  property  belong- 
ing to  that  species  must  be  taxed  at  the  same  rate  whether  it  belongs  to  an 
individual,  an  association  of  persons  or  to  a  private  corporation.'^ ^ 

Allowing  Deductions  to  Certain  Classes. — Taxpayers  more  heavily 
taxed  under  the  general  law  may  be  allowed  a  reduction  denied  to  those  who 
take  advantage  of  the  opportunities  afforded  by  a  special  act.''^ 

Two  Modes  and  Rates — Permitting  Election. — In  some  cases  the  law 


tution  of  this  state  was  considered,  and 
its  true  meaning  held  to  be  'that  all 
property,  whether  owned  by  corpora- 
tions or  individuals,  shall  be  equally 
burdened  with  taxation,  and  that  the 
legislature  may  adopt  different  meth- 
ods of  ascertaining  values,  adapted  to 
the  various  peculiarities  of  the  prop- 
erty.' The  statute  in  controversy  is  in 
harmony  with  that  interpretation.  By 
the  method  adopted  for  the  taxation  of 
shares  of  the  capital  stock  of  state 
banks,  they  are  subject  to  the  same 
rate  of  taxation  as  other  property,  and 
are  required  to  bear  their  just  share  of 
the  public  burden,  and  no  more."  Prim- 
ghar  State  Bank  v.  Rerick,  96  Iowa 
238,  64  N.  W.  801. 

70.  Shares  in  state  and  national  bank. 
—State  Bank  v.  Board,  91  Ala.  317,  8 
So.   853. 

71.  P.  L.  1866,  p.  1078,  §  16,  providing 
for  the  taxation  of  shares  of  stock  in 
banks,  does  not  violate  that  provision 
of  the  state  constitution  which  requires 
property  to  be  assessed  for  taxes  under 
general  laws  and  by  uniform  rules. 
Mechanics'  Nat.  Bank  v.  Baker,  65  N. 
J.  L.  113,  46  Atl.  586,  affirmed  in  65  N. 
J.  L.  549,  48  Atl.  583. 

72.  Uniformity  of  rate. — State  Bank 
V.  Board,  91  Ala.  217,  8  So.  853. 

Code,  §  453,  subd.  8,  provides  for  the 
taxing  of  the  shares  of  any  bank,  bank- 
ing company  or  association,  and  the 
same  section  allows  the  owner  of 
shares  in  a  national  bank  to  deduct  his 
indebtedness  from  their  assessed  value. 

3   B    &   B— 35 


Held,  that  this  deduction  may  likewise 
be  made  from  shares  in  a  state  bank, 
for  a  discrimination  between  the  two 
kinds  of  shares  in  this  regard  is  in 
violation  of- Const,  art.  11,  §§  1,  6,  pro- 
viding that  taxes  shall  be  assessed  in 
exact  proportion  to  the  value  of  the 
property  on  which  they  are  levied,  and 
that  the  property  of  private  corpora- 
tions and  individuals  shall  be  taxed  at 
the  same  rate.  State  Bank  v.  Board,  91 
Ala.  317,  8  So.  853. 

"We  mean  by  this  not  only  that  in 
this  record  natural  persons,  individ- 
uals, or  companies  stand  on  the  same 
footing  with  private  corporations,  but 
also  that  each  individual,  association, 
or  private  corporation  is,  under  our 
constitution,  endowed  with  the  same 
rights,  and  subject  to  the  same  bur- 
dens, as  are  enjoyed  or  suffered  by 
every  other  natural  person,  association 
of  persons,  or  private  corporation. 
The  following  authorities  render  it  un- 
necessary for  us  to  go  into  the  argu- 
ment at  greater  length.  Mobile  v. 
Stonewall  Ins.  Co.,  53  Ala.  570;  State 
Auditor  v.  Jackson,  65  Ala.  143;  Maguire 
V.  Board,  71  Ala.  401.  See,  also.  Na- 
tional Commercial  Bank  v.  Mobile,  63 
Ala.  384;  Sumter  County  v.  National 
Bank,  62  Ala.  464;  Perry  County  v. 
Selma,  etc.,  R.  Co.,  65  Ala.  391;  Pol- 
lard V.  State,  65  Ala.  628."  State  Bank 
V.  Board,  91  Ala.  317,  8  So.  853. 

73.  Statute  allowing  reductions. — 
State  V.  Clement  Nat.  Bank,  84  Vt.  167, 
78  Atl.  944. 
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furnishes  two  modes  and  rates  for  taxing  the  stock  of  national  banks.  This 
has  been  attacked  for  want  of  uniformity  and  inequality.  The  Pennsyl- 
vania law  has  been  upheld  on  the  ground  that  to  induce  banks  to  make  their 
returns  to  the  auditor  general  and  to  pay  their  taxes  into  the  state  treasury, 
the  state  might  offer  some  inducement,  by  relieving  from  local  taxation 
such  bank  as  might  elect  to  pay  a  certain  rate  per  cent  on  their  shares  di- 
rectly into  the  state  treasury.  All  the  banks  may  come  into  this  class.  The 
banks  by  not  coming  into  this  class  are  themselves  responsible  for  the  ex- 
istence of  the  second  class.'^* 

§  325  (3)  Double  Taxation. — Double  taxation  is  defined  as  the  "re- 
quirement that  one  person  or  known  subject  of  taxation  shall  directly  con- 
tribute twice  to  the  same  burden  while  other  subjects,  belonging  to  the  same 
class,  are  required  to  contribute  but  once.'"'^  It  may  be  said  that  the  au- 
thorities almost  uniformly  state  the  principal  that,  unless  forbidden  by  con- 
stitutional provisions,  double  taxation  does  not  render  a  taxvoid.'^^  And 
the  intent  to  levy  a  double  tax  must  plainly  appear ;  it  will  not  be  assumed." 
The  intent  to  impose  taxation  which  is  double  even  from  an  economic  stand- 
point, is  not  to  be  ascribed  to  the  legislature  in  the  absence  of  clear  unambig- 
uous expression.'' 8  In  some  cases  the  state  constitutions  forbid  double  taxa- 
tion.''^    While  in  other  states  no  such  inhibition  exists  and  double  taxa- 


74.  Act  June  8,  1891  (P.  h-  340),  pro- 
viding that  banks  paying  a  certain  rate, 
on  their  shares  of  capital  stock  into 
the  state  treasury  shall  be  exempt 
from  local  taxation,  and  that  banks 
failing  to  do  so  shall  be  assessed,  both 
locally  and  by  the  state,  at  a  lower  and 
uniform  rate  upon  the  appraised  value 
of  their  shares,  is  not  repugnant  to 
Const.,  art.  9,  §  1,  which  provides  that 
all  taxes  shall  be  uniform  on  the  same 
class  of  subjects  within  the  territorial 
limits  of  the  authority  levying  the  tax. 
Commonwealth  v.  Merchants',  etc., 
Nat.  Bank,  168  Pa.  309,  31  Atl.  1065. 

75.  Double  taxation  defined. — Second 
Ward  Sav.  Bank  v.  Milwaukee,  94  Wis. 
587,  69  N.  W.  359. 

Acts  1867,  p.  316,  providing  for  the 
taxation  of  stock  in  national  banks, 
is  not  subject  to  the  objection  that 
it  renders  the  owners  liable  to  double 
taxation  because  the  tax  imposed 
where  the  bank  is  located,  as  under 
the  general  law  such  stock  is  not  tax- 
able at  the  place  where  the  stock- 
holder resides.  Strader  v.  Manville, 
33   Ind.   111. 

76.  Double  taxation  not  forbidden 
except  by  constitution. — Pacific  Nat. 
Bank  v.  Pierce,  30  Wash.  675,  56  Pac. 
936;   State  v.   Branin,   33   N.  J.   L.   484. 

The  taxation  of  a  bank  on  stock  of 
other     corporations     held     by     it,     al- 


though it  may  result  in  double  taxes, 
is  not  invalid,  since  such  taxation  is 
not  forbidden  by  the  constitution.  Pa- 
cific Nat.  Bank  v.  Pierce,  30  Wash.  675, 
56  Pac.  936. 

77.  Pacific  Nat.  Bank  v.  Pierce,  30 
Wash.  675,  56  Pac.  936. 

78.  Inhabitants  v.  Livermore  Falls, 
etc.,  Co.,  103  Me.  418,  69  Atl.  306,  15 
L.  R.  A.,  N.  S.,  953;  First  Nat.  Bank 
V.  Douglas  County,  134  Wis.  15,  102  N. 
W.  315;  County  Comm'rs  v.  Bank,  23 
Minn.   380. 

All  presumptions  are  against  such 
imposition.  Tennessee  v.  Whitworth, 
117  U.  S.  139,  39  L.  Ed.  833,  6  S.  Ct. 
649.  , 

While  the  tax  statutes  of  the  state 
explicitly  subject  the  real  estate  of  a 
bank  to  taxation  to  the  bank,  notwith- 
standing its  shares  are  subjected  to 
taxation.  Rev.  St.,  c.  9,  §  5,  does  not 
specifically  subject  to  such  taxation 
shares  of  other  banks  owned  by  it, 
and  it  can  not  be  held  liable  to  taxa- 
tion on  such  shares.  Inhabitants  f'. 
Livermore  Falls,  etc.,  Co.,  103  Me.  418, 
69  Atl.  306,   15   L.    R.  A.,  N.   S.,  953. 

79.  Double  taxation  forbidden.— 
Const.,  art.  13,  §  4,  and  Id.  art.  13,  § 
3,  providing  that  corporate  property 
shall  be  taxed  the  same  as  property  of 
individuals,    prohibits  double    taxation 
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tion  in  some  cases  exists.  Tiius,  in  some  cases  the  stock  of  incorporated 
banks,  although  the  bank  pays  a  tax  on  its  capital,  may  be  taxed  in  the  hands 
of  stockholders,  if  authorized  by  the  legislature,  although  it  is  a  second  tax 
on  the  same  property.**'  Double  taxation  may,  in  its  operation  be  unequal, 
oppressive  and  unjust,  but,  if  so,  the  remedy  is  not  with  the  court  unless 
the  organic  law  forbids  it.  The  interest,  wisdom  and  justice  of  the  legis- 
lature, and  its  relations  with  its  constituents  furnish  the  only  security  where 
there  is  no  express  contract  against  unjust  and  excessive  taxations  as  well 
as  against  unwise  legislation  in  general. ®i 

Construction  of  Statutes. — Tax  statutes  are  to  be  construed  strictly 
against  the  state,  and  especially  are  they  to  be  so  construed  as  to  avoid  double 
taxation  unless  their  language,  interpreted  according  to  recognized  prin- 
ciples of  statutory  interpretation,  fairly  compels  a  contrary  construction. ^^ 

What  Constitutes  Double  Taxation. — The  general  rule  seems  to  be 
that  the  fact  that  property  assessed  for  taxes  in  some  way  represents  an  in- 
debtedness which  is  also  due  to  or  by  another  person  does  not  relieve  it  from 
the  burden  of  taxation. ^^  The  shares  of  stock  are  the  legal  property  of  the 
stockholders,  and  although  the  value  of  the  stock  is  founded  upon  and  depend- 
ent upon  the  value  of  the  property  of  the  corporation,  they  are  nevertheless, 
a  species  of  property  altogether  separate  and  distinct  in  character  and  owner- 
ship from  the  capital  or  property  of  the  bank.**     The  capital  stock  of  a  bank 


of  property  of  banks  and  corporations. 
Cleveland  Trust  Co.  v.  Lander,  62  O. 
St.  266,  56  N.  E.  1036,  affirmed  in  184 
U.   S.  Ill,  46  L.   Ed.  456,  22   S.    Ct.   394. 

80.  Fish  V.   Branin,  23   N.  J.   L.   484. 

81.  Remedy. — Fish  v.  Branin,  33  N. 
J.  E.  484;  Providence  Bank  v.  Billings 
(U.  S.),  4  Pet.  514,  563,  7  E.  Ed.  939; 
McCulloch  V.  State  (U.  S.),  4  Wheat. 
316,  4  L.  Ed.  579;  Salem  Iron  Factory 
Co.  V.  Danvers,  10  Mass.  514;  Smith 
V.   Hurley,   9   N.   H.   423. 

82.  Construed  to  avoid  double  tax- 
ation.— Inhabitants  v.  Livermore  Falls, 
etc.,  Co.,  103  Me.  418,  89  Atl.  306, 
15  L.  R.  A.,  N.  S.,  952. 

83.  What  constitutes  double  taxation. 
—Gerard  v.  Duncan,  84  Miss.  731,  36 
So.  1034,  66  L.  R.  A.  461. 

The  fact  that  creditors  of  an  insol- 
vent state  bank,  whose  notes  and  sol- 
vent credits  are  taxed  in  the  hands  of 
an  assignee,  reside  without  the  taxing 
district  of  the  assignee,  and  have  their 
proportion  in  the  assets  of  the  bank 
assessed  to  them  on  their  individual 
assessments  as  "indebtedness  probably" 
collectable,"  would  not  constitute 
double  taxation,  rendering  the  assess- 
ment of  the  property  to  the  assignee 
invalid.  Gerard  v.  Duncan,  84  Miss. 
731,  36  So.  1034,  66  L.  R.  A.  461. 

Under  Rev.  Stat.  1909,  §  11,357,  pro- 
viding that  owners  of  shares  of  stock 


in  banks  or  insurance  companies  shall 
not  be  required  to  list  the  same  for  tax- 
ation, but  that  the  corporation  shall 
deliver  to  the  assessor  a  list  of  all 
shares  of  stock  held  therein,  and  the 
value  of  real  estate  represented  by  such 
stock,  together  with  all  personal  prop- 
erty owned  by  the  corporation,  and 
such  shares  and  personal  property 
shall  be  assessed  at  their  true  value 
less  the  value  of  the  real  estate,  and 
in  view  of  Const,  art.  10,  §§  3,  4,  pro- 
viding for  the  uniformity  of  taxation, 
and  that  all  property  shall  be  taxed 
in  proportion  to  its  value,  an  insurance 
company  should  not  be  taxed  upon 
shares  of  stock  which  it  owns  in  banks, 
as  that  would,  in  effect,  be  double 
taxation.  Camobell  v.  Brinkop,  238 
Mo.  298.  143  S.  W.  444. 

84.  Shares  of  stock. — Second  Ward 
Sav.  Bank  v.  Milwaukee,  94  Wis.  587, 
69    N.    W.    359. 

A  bank  with  a  surplus  of  $300,000 
and  a  capital  of  $200,000  reported  to 
the  assessor  the  true  value  of  its  shares 
nf  stock  to  be  $200  each,  the  face  value 
being  $350.  The  assessor  and  board 
of  review  fixed  the  taxable  value  at 
$450.  and  the  stockholders  paid  the 
taxes  assessed  at  such  valuation.  Much 
of  the  surplus  was  composed  of  re?l 
estate.  Held,  that  taxes  on  such  real 
estate  were  taxes  on  the  surplus,  and 
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and  the  shares  of  capital  are  distinct  things,  and  both  may  be  taxed.  So 
also  the  franchise,  the  surplus  earnings,  and  the  real  estate  are  things  dis- 
tinct from  the  capital  stock  and  from  each  other,  and  the  state  may  tax 
the  bank  under  each  of  these  heads  without  being  guilty  of  imposing  double 
taxation. 85  But  it  is  held  that  to  tax  the  capital  stock  of  its  full  face  value, 
when  the  stock  is  represented  in  whole  or  in  part  by  real  estate  taxed  sep- 
arately, amounts  to  double  taxation  to  the  extent  that  the  capital  is  in- 
vested in  real  estate.*®  The  taxation  of  bank  stock  in  the  name  of 
the  holders  at  its  actual  market  value,  is  not  objectionable,  as  providing 
for  double  taxation,  though  the  capital  of  the  bank  is  largely  represented 
by  real  estate  which  is  also  taxable.*^       It  is  well  settled  that  the  owner- 


not  on  the  capital  stock;  hence  the 
taxation  was  not  double.  Second 
Ward  Sav.  Bank  v.  Milwaukee,  94  Wis. 
587,    69    N. 'W.    359. 

The  court  in  the  above  case  said: 
"The  shareholders,  as  such,  are  not 
the  owners  of  the  capital  or  property 
of  the  bank,  the  title  to  which  is  vested 
in  the  bank  itself.  It  can  not  there- 
fore be  said  that  the  case  presented 
is  one  of  double  taxation,  either  as 
to  person  or  subject.  State  Bank  v. 
Milwaukee,  18  Wis.  281;  Van  Allen  v. 
Assessors  (U.  S.),  3  Wall.  573,  18  L. 
Ed.  229;  Porter  v.  Rockford,  etc.,  R. 
Co.,  76  111.  561;  Bank  v.  Tennessee, 
161  U.  S.  134,  40  L.  Ed.  645,  16  S.  Ct. 
456." 

85.  Taxation  of  capital  stock,  shares 
of  capital,  franchise,  surplus,  real  es- 
tate, etc., — Franklin  County  Court  v. 
Deposit  Bank,  87  Ky.  370,  10  Ky.  L. 
ReD.  506,  9  S.  W.  212.  See  Bradley 
V.  People  (U.  S.),  4  Wall.  459,  18  L. 
Ed.  483;  National  Bank  v.  Common- 
wealth (U.  S.),  9  Wall.  353,  19  L.  Ed. 
701. 

86.  Taxation  of  real  estate  and 
capital  stock. — By  Kirby's  Dig.,  § 
6920,  a  bank  is  required  to  make 
to  the  tax  assessor  a  statement 
of  the  amount  of  its  capital,  the 
undivided  profits,  the  value  of  moneys, 
etc.,  converted  into  securities,  and 
the  amount  of  loans  and  deposits. 
By  §  6921,  the  amount  of  such  sums 
added  together  shall  be  deemed  the 
amount  of  money  employed  in  bank- 
ing. By  Const.  1874,  art.  16,  §  5,  all 
property  is  to  be  taxed  according  to 
its  value.  Under  the  general  law  the 
real  estate  of  a  bank  is  assessed  in 
the  township  or  ward  where  situated. 
Held,  that  a  bank  can  not  be  assessed 
on  that  part  of  the  capital  stock  in- 
vested in  real  estate,  as  such  assess- 
ment would  be  double  taxation. 
Hempstead      County      v.      Hempstead 


County  Bank,  73  Ark.  515,  84  S.  W. 
715. 

"Judge  Cooley  thus  treats  the  sub- 
ject: 'The  same  may  be  said  of  a  tax 
on  the  property  of  a  corporation,  and 
also  on  the  capital  which  is  invested 
in  the  property.  If  the  latter  is  taxed 
as  property,  this  is  also  duplicate  tax- 
ation, and  as  much  unequal  as  would 
be  the  taxation  of  a  farmer's  stock  by 
value,  when  on  the  same  basis  it  is 
taxed  as  a  part  of  his  general  prop- 
erty— when,  for  instance,  the  money 
paid  in  as  capital  of  a  manufacturing 
corporation  has  been  invested  in 
buildings  and  machinery.' "  Hemp- 
stead County  V.  Hempstead  County 
Bank,  73  Ark.  515,  84  S.  W.  715. 

To  tax  the  property  of  a  bank  and 
its  capital  stock  at  the  same  time 
would  be  double  taxation,  which  is 
forbidden  by  the  organic  law  of  Mary- 
land. Frederick  County  Comm'rs  v. 
Farmers',  etc.,  Nat.  Bank,  48  Md.  117. 

87.  Taxation  of  shares  of  stock  and 
real  estate. — Jefferson  County  Sav. 
Bank  v.  Hewitt,  112  Ala.  546,  20  So. 
926. 

To  assess  the  shares  of  the  stock 
of  a  bank  in  the  hands  of  the  holders 
at  its  full  value,  and  also  to  assess 
and  tax  the  real  estate  of  the  bank, 
is  not  unconstitutional  as  double  taxa- 
tion. Illinois  Nat.  Bank  v.  Kinsella, 
201   111.   31,   66   N.   E.   338. 

"So,  every  debt  secured  by  a  mort- 
gage on  real  estate  may  derive  its  en- 
tire value  from  the  mortgage  se- 
curity, and  yet  no  one  ever  supposed 
that  the  payment  of  taxes  by  the  cred- 
-itor  upon  the  debt  due  him,  as  a  sol- 
vent credit,  released  the  mortgagor's 
land  from  taxation.  The  solvency  of 
every  credit  is  due  to  the  ability  of 
the  debtor  to  pay,  or  the  liability  of  his 
property  to  legal  process."  Jefferson 
County  Sav.  Bank  v.  Hewitt,  112  Ala. 
546,   20   So.   926. 
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ship  of  land  by  a  corporation  is  entirely  separate  from  the  ownership 
of  shareholders  of  stock  in  the  corporation.  The  former  is  realty,  the  lat- 
ter is  personalty,  under  all  circumstances.*^  To  tax  the  shares  of  a  corpora- 
tion to  the  shareholders,  and  to  tax  at  the  same  time  the  property  of  the  cor- 
poration to  the  corporation  itself,  imposes  in  effect,  if  not  in  theory,  a  double 
tax  burden  on  the  shareholders.*®  To  tax  to  the  individual  shareholders  the 


88.  Ownership  of  shares  and  real 
estate  separate. — Jefferson  County  Sav. 
Bank  v.  Hewitt,  113  Ala.  546,  20  So. 
926. 

"The  question  has  been  fully  con- 
sidered and  settled  that  tlie  ownership 
of  land  by  a  corporation  is  entirely 
separate  from  the  ownership  of  share- 
holders of  stock  in  the  corporation. 
The  former  is  realty,  the  latter  is  per- 
sonalty, under  all  circumstances.'' 
Jefferson  County  Sav.  Bank  v.  Hewitt, 
112  Ala.    546,   20    So.    926. 

89.  Inhabitants  v.  Livermore  Falls, 
etc.,  Co.,  103  Me.  418,  69  Atl.  306,  15 
L.   R.   A.,   N.    S.,   952. 

"If  the  shares  are  severally  taxed 
as  such  and  the  corporate  assets  are 
also  taxed,  the  result  is  practically 
a  double  burden  on  the  stockholder, 
or  double  taxation.  The  stockholders 
really  pay  both  taxes.  There  are  many 
authorities  supporting  this  view. 
Thompson  on  Corporations,  §  2813, 
and  cases  cited;  Cook  on  Stockholders, 
§  567;  Clark  &  Marshall  on  Corpora- 
tions, pp.  754,  755,  and  note  59;  27  Am. 
&  Eng.  Ency.  of  Law,  949,  par.  3,  and 
cases  cited;  Gardiner  Factory  Co.  v. 
Inhabitants,  5  Me.  133;  Augusta  Sav. 
Bank  v.  Augusta,  56  Me.  176;  Sweet- 
sir  -v.  Chandler,  98  Me.  145,  56  Atl.  584; 
Tennessee  v.  Whitworth,  117  U.  S.  139, 
29  L.  Ed.  833,  6  S.  Ct.  649;  In  re  New- 
port Reading  Room,  21  R.  I.  440,  44 
Atl.  511;  Cheshire  County  Tel.  Co.  v. 
State,  63  N.  H.  167;  Salem  Iron  Fac- 
tory Co.  V.  Danvers,  10  Mass.  514; 
Boston  Water  Power  Co.  v.  Boston 
(Mass.),  9  Mete.  199;  First  Nat.  Bank 
V.  Douglas  County,  124  Wis.  15,  102 
N.  W.  315;  Commonwealth  v.  Bank, 
118  Ky.  547,  26  Ky.  L.  Rep.  407,  81  S. 
W.  679;  Stroh  v.  Detroit,  131  Mich. 
109,  90  N.  W.  1029."  Inhabitants  v. 
Ivivermore  Falls,  etc.,  Co.,  103  Me. 
418,  69  Atl.  306,  15  L,.  R.  A.,  N.  S., 
953. 

"Moreover,  there  are  decided  cases 
including  banks  within  the  doctrine 
that  taxes  upon  the  shares  and  also 
upon  the  assets  of  a  corporation  con- 
stitute double  taxation.  In  First  Nat. 
Bank  v.  Douglas  County,  124  Wis.  15, 
103  N.  W.  315,  the  bank  recovered 
back    a    tax    levied    upon    its    real    es- 


tate, the  court  assuming  that  it  con- 
stituted double  taxation  not  required 
by  the  statutes  of  Wisconsin."  In- 
habitants V.  Livermore  Falls,  etc.,  Co., 
103  Me.  418,  69  Atl.  306,  15  L.  R.  A., 
N.    S.,    952. 

In  Commonwealth  z;.  Bank,  118  Ky. 
547,  36  Ky.  L.  Rep.  407,  81  S.  W.  679, 
the  state  sought  to  impose  a  tax 
on  the  notes,  bonds,  stocks,  etc., 
owned  by  the  bank,  the  shares  of 
which  were  also  taxed  to  the  share- 
holders. The  court  held  such  a  tax 
could  not  be  imposed,  and  seems  to 
assume  that  it  was  double  and  de- 
structive taxation,  citing  another  Ken- 
tucky case  Louisville,  etc.,  Mail  Co. 
V.  Barbour,  88  Ky.  73,  9  S.  W.  516 
where  such  a  tax  was  directly  held 
to  be   double  taxation. 

In  Hempstead  County  v.  Hempstead 
County  Bank,  73  Ark.  515,  84  S.  W. 
715,  it  was  held  that  to  tax  a  bank 
first  on  all  its  net  assets,  and  then  on 
its   real   estate,  was   double   taxation. 

In  Frederick  County  Comm'rs  -v. 
Farmers',  etc.,  Nat.  Bank,  48  Md.  117, 
it  was  held  that  to  tax  the  property 
of  a  bank  and  its  capital  stock  at  the 
same  time  would  be  double  taxation. 
The  result  would  be  the  same  whether 
the  capital  stock  was  taxed  in  solido 
to  the  bank  or  in  shares  to  the  share- 
holders. 

In  Cleveland  Trust  Co.  v.  Lander, 
62  O.  St.  266,  56  N.  E.  1036,  the  shares 
of  the  bank  were  taxable  to  the  share- 
holders. The  bank  in  behalf  of  the 
shareholders  sought  to  have  the  gov- 
ernment bonds  held  by  the  bank  de- 
ducted in  fixing  the  taxable  value  of 
the  shares.  The  court  held  that  the 
shares  were  to  be  taxed  at  their  value 
no  matter  what  investments  the  bank 
made. 

"The  case  of  School  Directors  v. 
Carlisle  Bank  (Pa.),  S  Watts  389, 
seems  precisely  in  point  on  this  ques- 
tion. 'The  bank  owned,  by  purchase 
for  investment,  stock  of  the  United 
States  Bank  of  Pennsylvania.  The 
shares  of  its  own  stock  were  taxable 
to  the  holders.  The  school  directors 
sought  to  tax  the  bank  for  the  shares 
of  the  United  States  Bank  stock  it 
owned.     The  court  held  that  the  bank 
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shares  of  a  bank,  and  to  tax  at  the  same  time  the  shares  owned  by  it  in  other 
banks,  imposed  to  that  extent  an  extra  burden  on  the  shareholders  of  the 
bank  so  taxed.^** 

Tax  on  Deposits  to  Bank  Depositor. — Deposits  in  savings  banks  are 
not  taxable  to  the  bank  and  also  to  the  depositors.^!  Where  depositors  in 
savings  banks  are  taxable  for  their  deposits,  the  banks  are  not  liable  to  be 
taxed  for  national  bank  stock  or  city  bonds  in  which  they  have  invested 
moneys  received  on  deposit.®^  The  fact  that  mortgages  held  by  savings 
banks  represent  deposits,  and  depositors  are  taxed,  does  not  render  the  re- 
sult produced  by  the  taxation  of  the  mortgages  as  real  estate  a  double  taxa- 
tion, within  the  prohibition  of  the  constitution.*^ 

Curative  Statutes  Amounting  to  Double  Taxation. — Where  an  act 
of  the  legislature  requires  banks,  which  have  not  paid  a  franchise  tax  under 
a  prior  act,  to  be  assessed  on  their  stock  for  years  subsequent  to  a  certain 
date  is  retroactive  and  invalid  when  applied  to  banks  which  had  accepted 
and  paid  taxes  under  the  former  act,  since  such  amounts  to  imposing  a 
double  tax.^* 

Inhibition  Applies  Only  to  State  or  Government. — The  inhibition  of 
double  taxation  applies  only  to  such  taxation  in  the  same  state  or  govern- ' 
ment.     The  fact  that  property  is  situated  and  taxable  in  a  different  form  in 
another  state  does  not  make  the  domestic  tax  a  double  taxation.^^ 


could  not  be  taxed  for  them,  and 
this  clearly  upon  the  ground  that  it 
would  be  double  taxation  which  the 
legislature  could  not  have  intended  to 
impose.  The  court  said  (p.  292  of  8 
Watts)  that  to  impose  the  tax  on  the 
shares  of  the  United  States  Bank 
owned  by  the  Carlisle  Bank  'would  be 
literally  taxing  them  (the  stock- 
holders of  the  Carlisle  Bank)  for  the 
same  property  twice,  which  would 
seem  to  be  the  very  height  of  in- 
justice.' "  Inhabitants  v.  Livermore 
Falls,  etc.,  Co.,  103  Me.  418,  69  Atl. 
306,  15  L.   R.  A.,   N.   S.,  952. 

90.  Shares  of  shareholders  and  stock 
owned  by  corporation. — Inhabitants  v. 
Livermore  Falls,  etc.,  Co.,  103  Me.  418, 
69  Atl.    306,   15   L.    R.   A.,   N.   S.,   952. 

91.  Tax  on  deposit  to  bank  and 
depositor. — Berry  v.  Windham,  59  N. 
H.  288,  47  Am.  Rep.  202;  Robinson  v. 
Dover,   59   N.   H.   521. 

92.  Stocks  and  bonds  representing 
deposits. — Augusta  Sav.  Bank  v.  Au- 
gusta,  56   Me.   176. 

93.  Mortgages  representing  deposits. 
— Common  Council  v.  Board,  91  Mich. 
78,  51  N.  W.  787. 

94.  Retroactive  statutes  amounting 
to  double  taxation.— Gen.  St.  Ky.  1886, 
c.  92,  art.  2,  imposes  a  fixed  tax  for 
state  purposes   on  each  share  of  bank 


stock,  and  provides  that  any  bank 
which  accepts  its  provisions,  and  pays 
the  taxes  thereby  required,  shall  be 
exempt  from  all  local  taxation.  Held, 
that  Act  March  21,  1900,  requiring 
banks  which  had  not  paid  franchise 
taxes  under  the  Act  of  1886  to  be  as- 
sessed on  their  stock  for  the  years 
subsequent  to  1892,  was  invalid  as  ap- 
plied to  banks  which  had  'accepted 
and  paid  taxes  under  the  former  act, 
since  such  provision  would  amount  to 
imposing  a  double  taxation.  First  Nat. 
Bank  v.  Covington,  103  Fed.  523. 

95.  Inhibition  has  only  domestic  ap- 
plication.— San  Francisco  v.  Fry,  63 
Cal.  470. 

The  Constitution  requires  all  prop- 
erty not  exempt  under  the  federal  laws 
to  be  taxed  in  proportion  to  its  value 
to  be  ascertained  as  provided  by  law, 
and  defines  "property"  as  including 
corporate  stock.  Pol.  Code,  §  3627,  re- 
quires taxable  property  to  be  as- 
sessed at  its  full  cash  value.  Section 
3608  provides  that  since  stock  has  no 
intrinsic  value  above  the  actual  value 
of  the  corporation's  property,  and  the 
taxation  of  the  stock  and  the  property 
would  be  double  taxation,  corporate 
property,  excepting  that  of  national 
banks,  etc.,  shall  be  taxed,  but  that 
stock  except  that  of  all  national  banks, 
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§  325  (4)  Taxation  According  to  Value. — The  organic  laws  of  the 
states  generally  provide  that  all  property  subject  to  taxation  shall  be  taxed 
in  proportion  to  its  value.  However,  perfect  equality  of  taxation  is  imprac- 
ticable, and  much  must  be  left  to  the  legislatures  as  to  the  methods  of  as- 
certaining and  equalizing  the  value  of  property.^®  But  where  a  gross  in- 
equality provided  for  by  statute,  and  clearly  within  the  inhibition  of  the  or- 
ganic law,  then  such  statute  will  be  declared  inoperative.^'^  The  fact  that  the 
state  board  has  equalized  the  assessment  of  a  county  by  raising  the  per 
centum  to  bring  it  to  a  uniform  standard  with  all  property  of  different 
counties  of  the  state,  thereby  raising  the  assessment  of  an  individual  tax- 
payer who  has  returned  money  in  the  bank  for  assessment  at  its  full  value, 
is  not  a  violation  of  the  fundamental  law  requiring  all  persons  to  pay  a  tax 
in  proportion  to  the  value  of  his  property .**  It  would  not  be  taxation  in 
proportion  to  value  if  property  owned  by  a  bank  or  insurance  company 
were  taxed  twice  in  different  forms  when  the  same  kind  of  property  were 
only  taxed  once  when  held  by  an  individual  or  a  manufacturing  company.''^* 
The  constitutional  provision  that  all  property  subject  to  taxation  shall  be 
taxed  according  to  its  value  is  complied  with  when  the  valuation  is  equalized 


etc.,  shall  not  be.  Held,  that  under 
these  provisions  stock  held  by  citizens 
is  taxable  at  full  value  to  the  extent 
that  its  value  exceeds  the  value  of 
the  corporation's  property  taxed  in  the 
state;  that  property  situated  in  an- 
other state  is  taxed  there,  not  making 
taxation  of  the  stock  double,  since 
the  inhibition  of  double  taxation  ap- 
plies only  to  such  taxation  in  the 
same  state  or  government.  Chese- 
t>rough  V.  San  Francisco,  153  Cal.  559, 
96   Pac.   288. 

96.  Taxation  according  to  value. — 
Blocklock  V.  Board  (Mo.)  36  S.  W. 
1132;  Ward  v.  Board,  135  Mo.  309,  36 
S.  W.  648;  Hacker  v.  Howe,  73  Neb. 
385,  ]01  N.  W.  355.  See  post,  "Mode 
of  Assessments,"  §  329  (1) 

Act  April  1,  1891,  providing  that  the 
president  of  a  bank  shall  deliver  to 
the  assessor  a  list  of  shares  held 
therein,  with  the  face  value  thereof, 
and  a  statement  of  all  the  reserve  funds, 
undivided  profits,  premiums,  or  earn- 
ings, and  all  other  values  belonging 
to  it,  and  such  statement  shall,  for 
purposes  of  taxation,  be  treated  as 
that  amount  of  money,  less  the  taxa- 
ble value  of  the  real  estate  and  fix- 
tures, subject  to  the  right  of  the  par- 
ties in  interest  to  show  the  impairment 
of  such  shares  before  the  board  of 
equalization,  does  not  violate  Const., 
art.  10,  §  4,  providing  that  "all  property 
subject  to  taxation  shall  be  taxed  ac- 
cording to  its  value,"  though  Rev.  St. 
1889,  §  7518,  gives  power  to  the  board 


of  equalization  to  hear  complaints  and 
equalize  the  valuation  and  assess- 
ments on  all  real  and  personal  prop- 
erty. Ward  V.  Board,  135  Mo.  309,  36 
S.  W.  648;  Blo'cklock  v.  Board  (Mo.), 
36  S.  W.  1132. 

"To  the  state  belong  the  sovereign 
power  of  taxation,  and  in  the  exercise 
of  this  power  it  has  the  right  to  pro- 
vide, by  proper  legislation,  means  for 
arriving  at  the  values  of  all  taxable 
property,  and  for  assessing  and  col- 
lecting the  revenues,  subject  only  to 
the  limitations  and  restrictions  pro- 
vided for  by  the  constitution.  And, 
'however  much  this  power  may'  be 
abused  by  the  legislature,  the  only 
check  upon  it  is  the  responsibility  of 
the  legislative  body  to  its  constituents. 
Redress  against  unjust  taxation  must 
be  sought  in  the  same  way,  and 
no  other,  as  redress  against  unjust 
and  oppressive  legislation  in  the  gen- 
eral enactment  of  laws  is  sought.' 
North  Missouri  R.  Co.  v.  Maguire, 
49  Mo.  490."  Ward  v.  Board,  135 
Mo.    309,    36    S.    W.    648. 

97.  Gross  inequality — Statute  to  be 
declared  inoperative. — Ward  v.  Board, 
135  Mo.  309,  36  S.  W.  648;  Blocklock 
V.    Board    (Mo.),   36   S.   W.   1133. 

98.  Action  of  state  board  in  equal- 
izing assessment. — Hacker  v.  Howe, 
73    Neb.    385,    101    N.    W.    255. 

98a.  Double  taxation. — Campbell  v. 
Brinkop,  238  Mo.  298,  143  S.  W.  444, 
See  ante,  "Double  Taxation,"  §  335  (3). 
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with  other  property  of  the  same  kind  in  the  county.^^ 

§  325  (5)  Method  of  Determining  Value. — Under  a  constitution 
which  provides  for  "a  uniform  and  equal  rate  of  assessment  and  taxation," 
and  does  not  require  a  uniform  method  of  valuation  of  property,  but  only 
"such  regulations  as  shall  secure  a  just  valuation,  for  taxation  of  all  prop- 
erty, both  real  and  personal,  the  legislature  must  use  a  discretion  as  to  the 
best  method  of  securing  a  just  valuation,  and  unless  the  method  adopted  is 
clearly  inadequate  to  secure  that  result  its  action  can  not  be  questioned.^ 
Where  a  state  constitution  limits  the  rate  of  taxation  in  any  one  year,  no 
tax  having  previously  been  imposed  on  national  bank  shares,  an  act  of  the 
legislature  imposing  such  a  tax  and  declaring  that  it  should  be  operative 
during  several  preceding  years  as  well  as  the  current  year,  is,  in  prac- 
tical effect,  levying  within  that  one  year  a  tax  in  excess  of  the  rate  pre- 
scribed by  the  constitution  and  consequently  void.^  This  question  is  dis- 
tinguishable from  what  is  known  as  escaped  taxes.  Such  taxes  have  been 
properly  levied  and  therefore  the  constitution  does  not  prohibit  the  assess- 
ment and  collection,  which,  it  seems,  may  be  provided  for  by  retrospective 
legislation. 3 

§  326.  Liability  of  Banks  and  Their  Property  to  Taxation— §  326 
(1)  Of  Banks  Other  than  National— §  326  (la)  In  General.— Sub- 
jects of  Federal  Taxation. — Banks  and  bankers  (other  than  national) 
were  formerly  taxed  by  the  United  States;  1.  On  their  deposits.  2.  On  the 
capital  employed  in  their  business.  3.  On  their  circulation.  4.  On  the  notes 
of  every  person  or  state  bank  used  and  paid  out  for  circulation.*     "Bankers" 

99.    What   amounts   to   taxation   ac-  Const,    art.    n,    §§    4,    5,    limiting   the 

cording  to   value. — Banlc  v.   Hampton,  rate  of  taxation  in  any  one  year.     Ma- 

92  Ark.   492,   123  S.   W.   753.  guire  v.  Board,  71  Ala.  401. 

1.  Method  of  valuation. — Whitney  3.  Retrospective  legislation  for  as- 
V.  Ragsdale,  33  Ind.  107,  5  Am.  Rep.  sessment  and  collection. — Maguire  v^ 
185.     See  post,  "Mode  of  Assessment,"  Board,   71   Ala.   401. 

§  329(1).  4.    Subjects   of  federal  taxation  un- 

The    Act   of   March    15,    1867,    which  der     former     practice. — Farrington     v. 

authorizes   the    collection   of   a   tax   on  Tennessee,  95  U.  S.  679,  24  L.  Ed.  558. 

shares    of   capital   stock   owned   in   na-  The  Act  of  March  3,   18S3,   repealed 

tional   banks   located   in   the   state,    the  the   tax   on    capital    and    deposits,    and 

listing     and     valuing     of     the      stock  left    the    tax?    on    circulation    at    one- 

to     be     made     by     an     officer     of     the  twelfth    one   per    centum    a    month    on 

bank,   is   not   in   contravention   of   that  average    issue.     See    Fed.    Stat.    Anno., 

section   of  the   constitution,   which    re-  §   3408.      See   Manhattan   Co.  v.,  Blake, 

quires  "a  uniform  and  equal  rate  of  as-  148  U.  S.  412,  37  L.   Ed.  504,  13  S.  Ct. 

sessment    and    taxation."     Whitney    v.  640;   Twin   City  Bank  v.   Nebeker,   167 

Ragsdale,  33  Ind.  107,  5  Am.  Rep.  185.  U.  S.  196,  42  L.  Ed.  134.  17  S.  Ct.  766. 

2.  Tax  in  excess  of  rate  prescribed.  For  review  of  tbp  lef'-i'sf-'rin  nn  the 
— Act  Dec.  8,  1880,  §  2,  provides  in  re-  general  subject  of  taxation  of  circulat- 
gard  to  the  taxation  of  shares  in  na-  ing  notes  other  than  national  bank- 
tional  banks,  that  there  shall  be  as-  notes,  see  Hollister  v.  Zion's  etc., 
sessed  and  collected  on  each  share  Inst.,  Ill  U.  S.  62,  28  L.  Ed.  352,  4  S. 
which  has  escaped  taxation  since  1874  Ct.  263,  followed  in  Willis  v.  Belle- 
the  same  rate  of  taxation  as  was  in  ville  Nail  Co.,  Ill  U.  S.  62,  28  L.  Ed. 
each   year  assessed   on   moneyed   capi-  354,  4  S.  Ct.  265. 

tal.     Prior  to   such  act  such  shares  were  But   in   view    of   the   prohibitive   ten 

not  taxed.     Held  that,  the  act  violated      per   centum   tax   on   the   circulation   of 
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who  sell  the  federal  securities  no  otherwise  than  for  the  United  States  and 
for  themselves,  and  who,  therefore,  do  not  sell  them  for  others  or  for  a 
commission,  were  not  liable  to  pay  the  duties  imposed  by  the  99th  section 
of  the  Internal  Revenue  Act,  of  June  30,  1864,  imposed  upon  "brokers  and 
bankers  doing  business  as  brokers. "° 

Liability  of  Bank's  Property  to  State  Taxation  As  in  the  Case  of 
Property  of  Natural  Persons. — The  property  of  a  bank  corporation  is 
the  franchise,  the  capital  invested,  the  undivided  surplus  earnings,  and  such 
other  property,  real  or  personal  as  the  charter  authorizes  it  to  have;  all  of 
which  is  liable  to  taxation  like  the  property  of  natural  persons,^  unless  it  is 


banks  other  than  national,  and  the 
use  of  such  circulation  by  (any)  banks, 
this  is  all  obsolete  legislation  as  to 
state  banks.  See  §§  19,  20,  21  of  the 
Act  of  Feb.  8,  1875,  ch.  36,  given  in 
the  Federal  Statutes,  Annotated,  un- 
der   §    3413. 

The  ten  per  cent  tax  so  laid  on 
bank  and  municipal  circulation  is  con- 
stitutional. National  Bank  v.  United 
States,  101  U.  S.  1,  25  L.  Ed.  979; 
Veazie  Bank  v.  Fenno  (U.  S.),  8  Wall. 
533,  19  L.  Ed.  482,  38  How.  Prac.  147. 
See  also,  Hollister  v.  Zion's,  etc.,  Inst., 
Ill  U.  S.  62,  28  L.  Ed.  352,  4  S.  Ct.  263. 

Only  such  notes  as  are  in  law  ne» 
gotiable,  so  as  to  carry  title  in  their 
circulation  from  hand  to  hand,  were 
the  subjects  of  taxation  under  the  stat- 
ute (imposing  the  ten  per  centum 
tax).  Hollister  v.  Zion's,  etc.,  Inst., 
Ill  U.  S.  62,  28  L.  Ed.  352,  4  S.  Ct. 
263,  following  United  States  v.  Van 
Auken,  96  U.  S.  366,  24  L.  Ed.  852. 

5.  License  tax  on  bankers. — United 
States  V.  Fisk,  3  Wall.  445,  18  L.  Ed. 
243. 

Although,  under  the  Internal  Rev- 
enue Act  of  June  30,  1864,  as  amended 
by  the  Act  of  March  3,  1865,  the  sales 
of  stocks,  bonds,  and  securities  made 
by  "brokers''  for  themselves  were  sub- 
ject to  the  same  duties  as  those  made 
by  them  for  others.  United  States  v. 
Cutting  (U.  S.),  3  Wall.  441,  18  L.  Ed. 
241. 

In  Warren  v.  Shook,  91  U.  S.  704,  23 
L.  Ed.  421,  it  was  held  that  congress 
intended  to  impose  the  duty  prescribed 
by  §  99  upon  bankers  doing  business 
as  brokers,  although  a  person,  firm  or 
company,  having  a  license  as  a  banker, 
might  be  exempted  by  subdivision  nine 
of  §  79  of  the  Act  of  1864,  as  amended 
by  the  Act  of  March  3,  1865,  13  Stat. 
472,  from  paying  the  special  tax  im- 
posed upon  brokers.  Nothing  more 
is  decided  in  that  case.  Richmond  v. 
Blake,  132  U.  S.  592,  596,  33  L.  Ed.  481, 
10  S.  Ct.  204. 


6.  Property  of  banks  liable  to  tax- 
ation as  is  the  property  of  natural  per- 
sons.— Dabnev,  etc.,  Co.  v.  Bank,  3  S. 
C.  124. 

The  real  and  personal  property  of  a 
state  bank  is  to  be  assessed  as  are  the 
same  kinds  of  property  belonging  to 
natural  persons.  Daly  Bank,  etc.,  Co. 
V.  Silver  Bow,  33  Mont.  101,  81  Pac. 
950. 

Act  Feb.  24,  1845,  §  60,  to  incorpo- 
rate the  State  Bank  of  Ohio  and  other 
banking  companies,  contains  no  pledge 
not  to  alter  or  change  the  mode  or 
amount  of  taxation  therein  specified; 
but  the  taxing  power  of  the  general 
assembly  over  the  property  of  compa- 
nies formed  under  that  act  remains  the 
same  as  over  the  property  of  individ- 
uals. And  if  it  had  contained  such 
pledge,  involving  a  surrender  of  the 
right  of  taxation,  it  would  be  inoper- 
ative for  want  of  constitutional  power, 
in  the  general  assemMy,  to  give  it. 
Debolt  V.  Ohio  Life  Ins.,  etc.,  Co.,  1 
O.  St.  563. 

The  corporate  property  of  a  bank, 
being  separable  from  the  franchise, 
may  be  taxed,  even  though  the  fran- 
'  chise  be  exempt  by  contract  or  other- 
wise, unless  there  be  a  special  agree- 
ment to  the  contrary.  Gordon  v.  Ap- 
peal Tax  Court  (U.  S.),  3  How.  133,  11 
L.  Ed.  529;  State  Bank  v.  Knoop  (U. 
S.),  16  How.  369,  14  L.  Ed.  977.  See, 
also.  West  River  Bridge  Co.  v.  Dix  (U. 
S.),  6  How.  507,  13  L.  Ed.  535;  McCul- 
loch  V.  Maryland  (U.  S.),  4  Wheat. 
316,  4  L.  Ed.  579;  Weston  v.  Charles- 
ton (U.  S.),  2  Pet.  449,  7  L.  Ed.  481; 
Philadelphia,  etc.,  Steamship  Co.  v. 
Pennsylvania,  122  U.  S.  326,  30  L.  Ed. 
1200,  7  S.  Ct.  1118;  Owensboro  Nat. 
Bank  v.  Owensboro,  173  U.  S.  664,  43 
L.   Ed.  850,  19  S.  Ct.  537. 

Association  formed  under  the  New 
York  General  Banking  Law  of  1838 
are  corporations,  and,  as  such,  are  lia- 
ble like  other  moneyed  institutions  to 
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otherwise  agreed  upon  in  the  charter/  or  exempted  by  statute,*  during  the 
period  of  its  existence  as  a  bank,  and  while  transacting  business  as  such.^ 


taxation  on  their  property.  Banli  v. 
Assessors   (N.  Y.),  25  Wend.  686. 

In  Farrington  v.  Tennessee,  95  U.  S. 
679,  24  L.  Ed.  558,  Mr.  Justice  Swayne 
in  delivering  the  opinion  of  the  court, 
enumerated  many  objects  liable  to  be 
taxed  other  than  the  capital  stock  of 
a  corporation,  and  among  them  he  in- 
stanced, (1)  the  franchise  to  be  a  cor- 
poration; (2)  the  accumulated  earn- 
ings; (3)  profits  and  dividends;  (4) 
real  estate  belonging  to  the  corpora- 
tion  and  necessary  for   its  business. 

St.  Feb.  9,  1836,  §  19,  incorporating 
the  New  Orleans  Improvement  & 
Banking  Company,  does  not  exempt 
from  taxation  real  estate  held  by  the 
company.  The  exemption  extends  only 
to  its  capital  stock.  In  re  New  Or- 
leans, etc..  Banking  Co.,  4  La.  Ann. 
471. 

Laws  1866,  c.  761,  §  1,  provides  that 
the  real  estate  held  or  owned  by  any 
bank  shall  not  be  exempt,  but  shall  be 
subject  to  state,  county,  municipal,  and 
other  taxation  to  the  same  extent  and 
rate  and  in  the  same  manner  as  other 
real  estate  is  taxed.  A  lease  of  a  lot 
to  a  bank  gave  the  lessor  an  option  at 
the  end  of  the  terms  to  pay  for  a  build- 
ing erected  thereon  by  the  bank,  or  to 
renew  the  lease;  the  lessee,  in  case  of 
renewal,  to  have  the  right  to  remove 
the  building.  The  bank  erected  thereon 
a  building  for  its  own  use,  thus  invest- 
ing therein  $65,000  of  its  own  capital. 
Held  that,  in  assessing  the  stockhold- 
ers, only  the  assessed  value  of  the 
building  should  be  deducted  on  account 
of  the  investment;  that  such  value 
might  be  less  than  the  cost  of  the 
building,  but  could  not  be  more;  and, 
accordingly,  that  an  assessment  of  the 
lot  and  building  together  at  $70,000 
must  be  modified  by  the  assessing  of- 
ficers in  order  to  determine  the  pro- 
portion for  the  building.  Van  Nest  v. 
Commissioners,  80  N.  Y.  573. 

Under  the  Pennsylvania  constitution, 
no  corporate  body  in  the  state,  with 
banking  or  discounting  privileges,  can 
obtain  exemption  from  the  imposition 
of  taxes  according  to  legislative  dis- 
cretion. Iron  City  Bank  v.  Pittsburg, 
37  Pa.  340. 

The  fact  that  a  corporation  is  en- 
gaged in  a  general  banking  business, 
in  addition  to  a  savings  bank  business, 
does  not  exempt  that  part  of  its  busi- 
ness done  as  a  savings  bank  from  tax- 
ation under  the  laws  applying  to  other 
savings    banks.      Main    St.    Sav.    Bank, 


etc.,    Co.    V.    Hinton,    97    Cal.    xvii,    33 
Pac.  6. 

7.  Dabney,  etc.,  Co.  v.  Bank,  3  S.  C. 
134. 

When  the  charter  of  a  bank  is  silent 
as  to  exemption  from  taxation  of  the 
dividends,  stock,  and  assets  of  the  bank, 
the  same  are  taxable  in  their  just  pro- 
portion for  public  expenses.  Bank  v. 
Commonwealth,  19  Pa.  144. 

A  provision  of  a  bank  charter,  that 
"said  company"  shall  pay  a  stated  an- 
nual tax  "on  each  share  of  stock  sub- 
scribed," in  lieu  of  all  other  taxes,  does 
not  exempt  the  bank  from  general  tax- 
ation on  its  capital.  Union,  etc.,  Bank 
V.  Memphis,  101  Tenn.  154,  46  S.  W. 
557. 

A  bank's  charter,  providing  that  the 
bank's  payment  of  50  cents  on  each 
share  of  its  capital  stock  shall  be  in 
full  of  all  taxes  or  bonus,  did  not  re- 
lieve the  bank  from  liability  to  pay 
taxes  on  real  estate  held  for  profit  and 
speculative  advantage.  Farmers'  Bank 
V.   Henderson,  7  Ky.  L.  Rep.  453. 

8.  See,  generally,  post,  "Exemptions," 
§  327. 

Act  March  31,  1870  (P.  L.  42;  Purd. 
Dig.,  p.  143),  releasing  from  taxation 
the  shares,  capital,  and  profits  of  banks 
on  payment  of  a  tax  of  1  per  cent  on 
the  par  value  of  all  shares,  does  not 
exempt  the  real  estate  of  such  bank 
from  taxation.  Farmers',  etc.,  Nat. 
Bank  v.  Greene  (Pa.),  1  Chest.  Co.  Rep. 
139. 

1  Rev.  St.,  p.  388,  §  4,  subd.  7,  which 
exempts  from  taxation  the  personal 
property  of  every  incorporated  com- 
pany not  made  liable  to  taxation  on  its 
"capital,"  applies  only  to  corporations 
having  a  capital  stock,  and  hence  a 
savings  bank  having  no  capital  stock 
is  not  within  the  statute.  Savings 
Bank  v.  Coleman,  135  N.  Y.  231,  31  N. 
E.  1022. 

9.  Duration  and  termination  of  lia- 
bility to  taxation. — The  revenue  law  of 
1893  (Ky.  St.  1903,  §  4093)  requires 
banks  to  make  their  reports  on  or  be- 
fore the  1st  day  of  March  of  each  year 
as  of  December  31st  preceding.  A 
bank  subject  to  the  provisions  of  the 
act  was  in  existence  and  conducting 
business  on  December  31st  and  also 
on  March  1st,  but  quit  business  in  May. 
Held,  that  the  bank  was  liable  for  taxes 
under  the   statute.     Bank  v.   Common- 
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The  assignees  of  a  bank  are  bound,  while  the  assets  of  such  baiili  remain  in 
their  hands  for  administration,  to  discharge  the  taxes  assessed  upon  it.^"  All 
the  assets  of  a  bank,  including  specie  and  balance  in  other  banks,  must,  if  em- 
ployed in  any  way  whereby  the  bank  obtains  or  reserves  a  per  cent,  pre- 
mium, or  profits,  or  a  consideration,  be  averaged  for  taxation.  But  specie  un- 
employed, not  on  hand  for  sale,  and  from  which  the  bank  derives  no  profit, 
etc.,  need  not  be  returned  to  the  assessor ;  and  balances  due  from  other  banks, 
on  which  no  interest,  profit,  or  consideration  is  reserved  or  received,  need 
not  be  returned. 11     A  bank  holding  stock  of  other  corporations,  which  it 


wealth,  29  Ky.  L.  Rep.  643,  94  S.  W.  620. 
Affirmed  in  207  U.  S.  258,  52  L.  Ed. 
197,  28  S.  Ct.  82. 

The  tax  of  1  per  cent  laid  upon  sav- 
ings banks  by  Gen.  Laws  of  New 
Hampshire,  c.  65,  §  8,  is  a  property  tax, 
and  is  not  discontinued  during  the 
winding  up  in  insolvency.  Bartlett  v. 
Carter,  59  N.  H.  105. 

A  bank  located  in  a  village  may  be 
assessed  for  a  village  tax  voted  before 
it  went  into  operation,  if,  before  the 
assessment  is  made,  it  derives  an  in- 
come from  its  capital  stock.  Oswego 
Bank  v.  Oswego  Village  (N.  Y^,  12 
Wend.  544. 

The  tax  upon  savings  banks,  pro- 
vided by  St.  1872,  c.  41,  §  1,  and 
amended  by  Laws  1875,  c.  47,  §  1,  can 
not  be  recovered  from  the  bank  whose 
charter  had  previously  expired  by  a 
decree  of  sequestration,  passed  before 
the  return  of  the  tax  was  made.  Jones 
V.  Winthrop  Sav.  Bank,  66  Me.  243. 

A  banking  institution,  permanently 
ceasing  to  transact  its  regular  and  ap- 
propriate business  for  the  purpose  of 
settling  its  affairs,  and  having  called 
in  for  redemption  90  per  cent  of  its 
circulating  notes,  is  not  liable  for  tax- 
ation as  a  bank  during  the  period  of 
six  years  after  such  redemption.  Met- 
calf  V.  Messenger  (N.  Y.),  46  Barb. 
325. 

A  trust  company  which  was  ordered 
by  the  superintendent  of  banks  to  re- 
ceive no  new  deposits,  but  which  con- 
tinued to  act  as  trustee  with  reference 
to  existing  trusts,  renewed  paper,  paid 
depositors,  made  new  loans,  maintained 
its  banking  office,  made  its  regular  re- 
ports, and  performed  all  its  usual  busi- 
ness, except  to  take  new  deposits,  con- 
tinued in  business,  and  was  subject  to 
taxation.  People  v.  Holland  Trust  Co., 
3  39  App.  Div.  353,  123  N.   Y.   S.  935. 

V.  S.  c.  31,  §  583,  requires  a  savings 
bank  incorporated  by  the  state  doing 
business  therein  to  pay  an  annual  state 
tax.  Held,  that  "doing  business  therein" 
applied  to  ordinary  business  for  which 
it   was   incorporated,    and   did   not   ap- 


ply to  an  insolvent  savings  bank  in  the 
hands  of  a  receiver  for  the  purpose  of 
liquidation.  State  v.  Bradford  Sav. 
Bank,  etc.,  Co.,  71  Vt.  234,  44  Atl.  349. 

V.  S.  c.  31,  §  547,  authorizes  state 
taxation  of  savings  banks,  and  §  584 
requires  the  payment  of  such  tax  sem- 
iannually. Held,  that  where  a  savings 
bank  was  closed  by  the  inspector  for 
insolvency,  and  thereafter  did  only 
such  business  as  was  necessary  to  liq- 
uidate its  affairs,  it  was  not  liable  for 
the  payment  of  such  taxes  subsequently 
accruing,  since  such  taxation  was  based, 
under  §  584,  on  the  average  amount  of 
its  deposits.  State  v.  Bradford  Sav. 
Bank,  etc.,  Co.,  71  Vt.  234,  44  Atl.  349. 

When  by  the  assignment  of  its  as- 
sets, pursuant  to  the  statute,  the  Bank 
of  Illinois  was  prevented  from  doing 
business  as  a  bank,  it  was  not  bound 
to  pay  the  bonus  to  the  state  in  lieu 
of  taxation  as  provided  by  the  charter, 
and  its  assets  became  liable  to  taxa- 
tion.    Ryan  v.   Gallatin,  14  111.  78. 

10.  Liability  of  assignees  for  taxes 
assessed  on  bank. — Ryan  v.  Gallatin, 
14  111.  78. 

11.  Taxation  of  assets. — Stark  County 
Bank  v.  McGregor,  6  O.  St.  45. 

Cal.  Const.,  art.  13,  §  1,  declares  that 
all  property  in  the  state  not  exempt 
under  the  laws  of  the  United  States 
shall  be  taxed  in  proportion  to  value, 
and  that  the  word  "property"  shall  in- 
clude all  moneys,  credits,  etc.,  capable 
of  private  ownership.  Pol.  Code,  § 
3617,  declares  that  the  word  "credits" 
shall  mean  "those  solvent  debts  not 
secured  by  mortgage  or  trust  deed,  ow- 
ing to  the  person  or  corporation  as- 
sessed." Held,  that  where  a  foreign 
corporation  maintained  branch  banks 
in  San  Francisco,  Portland,  Or.,  and 
Tacoma,  Wash.,  credits  on  the  books 
of  the  San  Francisco  office,  consisting 
of  sums  paid  to  the  other  branches  for 
their  benefit,  and  charged  to  them  as 
mere  matter  of  bookkeeping,  without 
any  promise  or  obligation  on  the  part 
of  the  debited  agencies  to  return  the 
money  to  the  San  Francisco  bank,  were 
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acquires  in  its  business,  is  assessable  for  taxes  thereon,  though  such  cor- 
porations are  located  in  the  state,  and  their  property  is  assessed  and  taxed 
therein.12  By  statiite  in  some  states  banks  of  discount,  deposit,  and  circu- 
lation, though  taxable  for  their  real  estate,  are  not  liable  to  be  taxed  for 
their  personal  property;  all  their  property  of  this  latter  character  being 
deemed  to  be  represented  by  the  shares  of  their  capital  stock,  which  are  re- 
quired by  the  act  to  be  taxed  to  their  stockholders  in  the  towns  where  they 
reside;  and  there  being  nothing  in  the  act  to  warrant  double  taxation  of  it.^^ 
So,  also,  in  some  states  it  is  held  that  the  general  assembly,  in  imposing  a 
tax  on  property  of  an  incorporated  state  bank,  may  tax  either  the  property 
or  the  shares,  but,  if  they  materially  differ  in  value,  the  tax  must  be  on  the 
shares. 1*  Under  a  statute  requiring  bank  stock  to  be  assessed  in  the  names 
of  the  holders  at  its  actual  market  value,  the  taxes  to  be  paid  byiihe  bank, 
and  further  providing  that  nothing  in  the  act  shall  exempt  any  property  sub- 
ject to  taxation  under  other  laws,  the  real  estate  of  the  bank  is  taxable, 
though  the  market  value  of  the  stock  is  based  on  the  value  of  the  real  es- 
tate.^^     State   statutes,   providing   for  the   taxation   of   state   and   national 


not  credits  arising  in  the  state  of  Cal- 
ifornia, or  taxable  therein.  Judgment 
117  Fed.  900,  reversed.  London,  etc.. 
Bank  v.  Block,  69  C.  C.  A.  136,  136  Fed. 
138. 

12.  Stock  in  other  corporations  held 
by  bank. — Pacific  Nat.  Bank  v.  Pierce, 
20  Wash.   675,   56  Pac.   936. 

13.  Statutes  relieving  banks  from 
tax  on  personalty. — American  Bank  v. 
Mumford,  4  R.  I.  478. 

Under  the  Michigan  tax  law,  provid- 
ing that,  except  as  to  real  estate,  all 
taxation  of  state  banks  shall  be  against 
the  shareholders,  a  savings  bank  is  not 
liable  to  taxation,  as  a  corporation,  for 
its  bank  fixtures  and  surplus  of  prop- 
erty beyond  its  nominal  capital  stock, 
where  its  shareholders  have  been  taxed 
upon  their  shares.  Lenawee  County 
Sav.  Bank  v.  Adrian,  66  Mich.  273,  33 
N.  W.  304. 

Marshall  City  Charter,  §  287,  pro- 
vides that  property  shall  be  listed  for 
taxation  as  prescribed  in  the  charter 
r.nd  by  the  general  laws  regarding  gen- 
eral state  taxation  which  are  applica- 
ble. Rev.  St.  1895,  art.  5070,  provides 
a  method  under  which  all  banks,  bank- 
ers, brokers,  or  dealers  in  exchange 
ciher  than  national  banks  shall  list 
certain  personalty,  and  that  other  per- 
sonalty than  that  mentioned  and  real 
estate  shall  be  listed  as  other  person- 
alty and  real  estate.  Article  5080  pro- 
vides for  the  rendition  of  real  estate 
owned  by  banks  and  bankers,  and  re- 
quires an  officer  of  a  bank  to  file  with 
the  assessor  a  sworn  statement  show- 
ing the  number  of  shares  of  stock  in 
the   bank,   the   name   and   residence   of 


each  shareholder,  with  the  number  and 
amount  of  the  shares  ovv^ned  by  him, 
and  requires  each  shareholder  to  ren- 
der at  their  actual  value  to  the  assessor 
all  shares  owned  by  him  in  such 
bank,  and  provides  for  the  taxation 
of  such  shares.  Held,  that  article  5080 
operates  to  except  incorporated  state 
banks  from  the  provisions  of  article 
5079  in  so  far  as  that  article  provides 
a  basis  of  assessing  the  personal  prop- 
erty of  such  banks,  and  provides  a 
means  of  taxing  the  personal  property 
of  state  banking  corporations  in  the 
hands  of  the  shareholders,  so  that  a 
slate  bank  as  a  corporation  is  not  lia- 
ble for  any  taxes  except  those  assessed 
against  its  real  property,  and  an 
assessment  against  such  a  bank  by  the 
city  of  a  personal  tax  on  its  stock,  sur- 
plus, and  undivided  profits  was  unau- 
thorized. Marshall  v.  State  Bank  (Tex. 
Civ.  App.),  127  S.  W.  1083. 

14.  Power  to  tax  property  or  shares. 
— Cleveland  Trust  Co.  v.  Lander,  62 
O.  St.  266,  56  N.  E.  1036,  affirmed  in 
184  U.  S.  Ill,  46  L.  Ed.  456,  22  S.  Ct. 
394 

Under  Ohio  Rev.  St.,  §§  2764,  2766, 
2769,  providing  a  method  for  fixing 
the  value  of  the  shares  of  a  bank  for 
taxation,  the  shares  are  taxed,  and  not 
the  property  of  the  bank,  except  its 
real  estate.  Cleveland  Trust  Co.  V- 
Lander,  62  O.  St.  266,  56  N.  E.  1036, 
affirmed  in  184  U.  S.  Ill,  46  L.  Ed.  456, 
22   S.    Ct.   394. 

15.  Taxability  of  real  estate  though 
basis  of  market  value  of  bank  stock. — 
Jefferson  County  Sav.  Bank  v.  Hewitt, 
112   Ala.   546,   20   So.  926. 
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banks  and  "other  institutions  of  loan  and  discount,"  have  been  held  to  refer 
only  to  incorporated  institutions/®  and  not  to  apply  to  private  unincor- 
porated banks,  which  are  taxable  under  the  general  law.^^  Such  statutes 
have,  however,  usually  though  not  universally,  been  held  to  embrace  savings 
banks. 1* 

§  326  (lb)  Franchises  and  Privileges. — A  bank  franchise  or  privi- 
lege, as  property,  is,  according  to  its  value  liable  to  taxation  for  the 
support  of  government,  whether  paid  for  by  a  bonus  or  not.^^     A  round 


16.  State  statutes  relating  to  state 
taxation  of  banks  held  applicable  only 
to  incorporated  institutions. — Boil- 
ing Green  v.  Barclay,  13  Ky.  L,. 
Rep.  676,  91  Ky.  66,  14  S.  W.  968;  Com- 
monwealth V.  Fleming  County  Farm- 
ers' Bank,  19  Ky.  L.  Rep.  366,  39  S.  W. 
1041. 

17.  Statute  inapplicable  to  private 
unincorporated  banks. — Boiling  Green 
V.  Barclay,  91  Ky.  66,  13  Ky.  L.  Rep. 
676,  14  S.  W.  968. 

That  defendant  in  an  action  to  col- 
lect a  franchise  tax  on  a  savings  bank 
was  not  a  savings  bank,  institution,  or 
corporation  organized  for  receiving  de- 
posits and  paying  interest  thereon, 
was  a  meritorious  defense,  since  Code 
Pub.  Gen.  Laws  1888,  art.  81,  §  86,  im- 
posing the  franchise  tax  referred  only 
to  such  banks  and  institutions.  State 
V.  German  Sav.  Bank,  103  Md.  196,  63 
Atl.  481. 

18.  Taxation  of  savings  banks  un- 
der state  statutes. — Louisville  Sav. 
Bank  v.  Commonwealth  (Ky.),  14  B. 
Men.  409;  Los  Angeles  v.  State  Loan, 
etc.,  Co.,  109  Cal.  396,  43  Pac.  149. 

Code  Pub.  Gen.  Laws  1888,  art.  81, 
§  86,  imposing  a  franchise  tax  on  every 
savings  bank,  institution,  or  corpora- 
tion organized  for  receiving  deposits 
of  money  and  paying  interest  thereon, 
applies  as  well  to  savings  banks  hav- 
ing a  capital  stock  subject  to  taxation 
as  to  savings  banks  having  no  capital 
stock.  Fidelity  Sav.  Bank  v.  State,  103 
Md.  306,  63  Atl.  484. 

19.  Taxation  of  franchises  or  privi- 
leges.— Baltimore  v.  Baltimore,  etc., 
R.  Co.  (Md.),  6  Gill.  388,  48  Am.  Dec. 
531.  See,  also,  Dabney,  etc.,  Co.  v. 
Bank,    3    S.    C.    134. 

By  the  Tennessee  Act  April  7,  1881, 
and  Act  March  30,  1883,  the  privileges 
and  franchises  granted  to  savings 
banks  and  institutions  are  liable  to 
taxation.  State  v.  Lincoln  Sav.  Bank, 
83  Tenn.  (14  Lea)   42. 

Under  Ky.  St.,  §  4077,  providing  that 
various  corporations,  including  incor- 
porated banks,  "and  every  other  like 
company,    corporation   or   association," 


and  Id.,  §  4083,  providing  that  any  per- 
son or  association  of  persons,  not  be- 
ing a  corporation  or  having  capital 
stock,  engaged  in  the  business  of  any 
of  the  corporations  mentioned  in  § 
4077,  shall  be  deemed  and  treated  as 
such  corporations  for  the  purpose  of 
taxation,  an  unincorporated  banking 
company  must  pay  a  tax  upon  its  fran- 
chise. Providence  Banking  Co.  v. 
Webster,  108  Ky.  537,  32  Ky.  L.  Rep. 
314,   57   S.   W.   14. 

New  York  Laws  1866,  c.  761,  sub- 
jected to  taxation  the  privileges  and 
franchises  of  savings  banks,  the  value 
of  which  was  to  be  measured  by  their 
surplus  earnings.  Laws  1867,  c.  861, 
amended  the  same  by  permitting  the 
amount  invested  in  United  States 
securities  to  be  deducted  from  the  sur- 
plus. Laws  1875,  c.  371,  repealed  both 
the  first-named  acts,  and  Laws  1883, 
c.  402,  expressly  repealed  Laws  1875, 
c.  371,  and  Laws  1866,  c.  761,  but  did 
not  repeal  Laws  1867,  c.  861.  Held, 
that  the  Act  of  1882,  repealing  the  Act 
of  1875,  which  repealed  the  Act  of 
1866  did  not  revive  the  last-named  act 
as  an  independent  statute,  creating  a 
tax  on  privileges  and  franchises,  as  the 
repeal  of  the  Act  of  1866,  creating  a 
tax,  would  carry  with  it  an  amend- 
ment conferring  an  exemption.  New- 
burgh  Sav.  Bank  v.  Peck,  22  Misc.  Rep. 
477,  50  N.  Y.  S.  820,  judgment  affirmed, 
33  App.  Div.  634,  52  N.  Y.  S.  259,  and 
157   N.   Y.   51,   51   N.    E.   413. 

A  charter  provision  of  a  bank,  that 
the  "company  shall  pay  the  state  an 
annual  tax  *  *  *  on  each  share  of  stock 
subscribed,  *  *  *  ;„  lieu  of  all  other 
taxes,"  does  not  exempt  it  from  pay- 
ment of  a  privilege  or  occupation  tax 
imposed  by  the  city  in  which  it  is  lo- 
cated. Union,  etc.,  Bank  v.  Memphis, 
101  Tenn.  154,  46  S.  W.  557. 

Const.  Cal,  art.  13,  §  1,  declares  that 
all  property  in  the  state  not  exempt 
under  the  laws  of  the  United  States 
shall  be  taxed  in  proportion  to  its 
value,  and  that  the  word  "property," 
as  there  used,  shall  include,  inter  alia, 
franchises.     Pol.  Code  Cal.,  §  3617,  de- 
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sum  or  an  annual  charge,  with  or  without  referenee  to  eapital  stock,  may 
be  asked  by  a  legislature  for  a  banking  franchise.  Such  a  contract  is  a 
limitation  upon  the  taxable  power  of  the  legislature  making  it,  and  upon 
succeeding  legislatures,  to  impose  any  further  tax  upon  the  franchise. 
Otherwise  the  franchise  is  corporate  property  and  taxable  as  such.^"  State 
statutes  which  provide  for  the  taxation  of  the  "privileges  and  franchises" 
of  savings  banks  manifestly  have  no  application  to  foreign  savings  banks.^^ 

§  326  (Ic)  Capital  and  Stock— §  326  (lea)  Capital.— The  banking 
capital  attached  to  the  franchise  is  another  property,  owned  in  its  parts  by 
persons,  corporate  or  natural,  for  which  they  are  liable  to'  be  taxed  as  they 
are  for  all  other  property,   for  the  support  of  government,^^  unless  it  is 


clares  that  the  term  "'property''  shall 
include  moneys,  credits,  bonds,  stocks, 
franchises,  and  all  other  matters  and 
things  capable  of  private  ownership. 
Held,  that  while  the  franchise  of  a 
foreign  banking  corporation,  engaged 
in  business  in  California,  "to  be"  a  cor- 
poration, was  not  taxable  as  a  fran- 
chise, under  such  statutes,  the  cor- 
poration's franchise  "to  do  business" 
in  such  state  was  taxable.  London, 
etc.,  Bank  v.  Block,  117  Fed.  900,  re- 
versed in  69  C.  C.  A.  136,  136  Fed. 
138. 

A  foreign  banking  corporation's 
right  to  do  business  in  the  state  of 
California  is  taxable,  under  Const.,  art. 
12,  §  15,  declaring  that  no  corporation 
organized  without  the  limits  of  the 
state  shall  be  allowed  to  transact  busi- 
ness within  the  state  on  more  favor- 
able conditions  than  are  prescribed  by 
law  to  similar  corporations  organized 
under  the  laws  of  the  state.  London, 
etc.,  Bank  v.  Block,  117  Fed.  900,  re- 
versed in  69  C.  C.  A.  136,  136  Fed. 
138. 

A  city  ordinance  levying  a  tax  for 
the  fiscal  year  beginning  May  1,  1893, 
on  all  taxable  property  in  the  city  as 
of  its  value  November  1,  1893,  em- 
braced the  franchise  of  a  bank,  though 
the  law  authorizing  the  taxation  of  the 
franchises  of  banks  did  not  become  ef- 
fective, and  was  not  even  passed,  un- 
til November  11,  1893,  and  though  no 
valuation  thereof  had  been  made  at 
the  date  of  the  ordinance.  Middles- 
boro  V.  Coal,  etc.,  Bank,  108  Ky.  680, 
33  Ky.  L.  Rep.  380,  57   S.  W.  497. 

A  "franchise  tax"  is  a  tax  on  the 
privilege  of  doing  business  under  cor- 
porate organization.  State  v.  Clement 
Nat.   Bank   (Vt.),  78  Atl.  944. 

When  franchise  tax  becomes  a  sub- 
sisting debt  against  bank. — The  tax 
upon  savings  banks,  provided  by  the 
Maine    St.    1873,    c.    41,    §    1,    as    finally 


amended  by  Laws  1875,  c.  47,  §  1,  is  a 
tax  upon  the  franchise  of  the  bank, 
and  first  becomes  a  subsisting  debt 
against  the  bank  when  the  return  of 
the  average  deposits  therein  required 
should  be  made.  Jones  v.  Winthrop 
Sav.   Bank,  66   Me.  342. 

Where  the  capital  and  franchise  of 
a  bank  are  not  subject  to  taxation, 
the  assessment  of  a  privilege  tax  is 
void.  State  v.  Bank,  95  Tenn.  32],  31 
S.  W.  993. 

20.  Gordon  v.  Appeal  Tax  Court  (U. 
S.),  3  How.  133,  11  L.  Ed.  529;  Provi- 
dent Ins.  V.  Massachusetts  (U.  S.), 
6  Wall.  611,  18  L.  Ed.  907;  Society  v. 
Coite  (U.  S.),  6  Wall.  594,  18  L.  Ed. 
897. 

21.  Statutes  taxing  franchise  inap- 
plicable to  foreign  banks. — Savings 
Bank  v.  Coleman,  135  N.  Y.  231,  31  N. 
E.  1032. 

22.  Taxation  of  bank  capital. — Gor- 
don V.  Appeal  Tax  Court  (U.  S.),  3 
How.  133,  11  L.  Ed.  539;  New  Orleans 
V.  People's  Bank,  27  La.  Ann.  646. 
See,  also.  Canal,  etc.,  Co.  v.  New  Or- 
leans,  99  U.   S.   97,  25   L.   Ed.  409. 

There  is  no  need  of  a  statute  spe- 
cifically designating  the  capital  of  a 
bank  for  taxation.  The  capital  of  a 
bank  is  its  property,  and  is  liable  to 
taxation,  unless  it  is  specifically  ex- 
empted. New  Orleans  v.  People's 
Bank,  27  La.  Ann.  646. 

The  provision  of  the  Banking  Act 
of  1866  (page  129,  c.  102,  §  1),  that  no 
tax  shall  be  assessed  upon  the  capital 
of  any  bank,  applies  to  the  money  or 
property  contributed  by  the  incorpora- 
tors and  transferred  to  the  bank  as 
capital.  First  Nat.  Rank  v.  Douglas. 
124  Wis.   15,   102   N.   W.   315. 

Under  McClain's  St.,  p.  319,  provid- 
ing for  the  taxing  of  savings  banks  by 
assessing  the  "paid  up  capital,"  all 
money  and  moneyed  assets  resulting 
from    payments    on    subscriptions    and 
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payments  made  on  other  obligations, 
where  such  payments  are  set  apart 
and  reserved  as  capital,  were  taxable. 
Davenport  Nat.  Bank  v.  Board,  64 
Iowa  140,   19  N.  W.   889. 

Surplus  moneys  and  credits  of  a  sav- 
ings bank  are  taxable  as  a  part  of  "the 
paid  up  capital,"  under  Acts  15th  Gen. 
Assem.  c.  60,  §  28,  providing  that  "the 
paid  up  capital  of  all  savings  banks" 
shall  be  subject  to  taxation.  Iowa 
State  Sav.  Bank  v.  Burlington,  98  Iowa 
737,  61  N.  W.  851. 

The  capital  of  a  bank  which  is  sub- 
ject to  taxation,  as  capital,  is  made  up 
of  the  balance  of  its  assets  remaining 
after  deducting  its  debts,  that  portion 
of  its  assets  exempt  from  taxation,  and 
that  portion  which  is  taxed  upon  an- 
other name  than  capital.  New  Orleans 
V.  New  Orleans  Canal,  etc.,  Co.,  39  La. 
Ann.   851. 

The  assessment  of  a  bank  should  be 
upon  its  capital,  and  not  on  its  cir- 
culation. Metcalf  V.  Messenger  (N. 
Y.),  46  Barb.  325. 

Under  a  charter  empowering  a  city 
to  tax  "capital,"  an  ordinance  impos- 
ing a  tax  on  all  property,  real  and  per- 
sonal, does  not  authorize  taxing  the 
capital  of  a  bank  paid  in  on  its  stock, 
without  reference  to  its  losses  or  gains 
in  business.  City  Bank  v.  Bogel,  51 
Tex.   355. 

Associations  formed  under  the  gen- 
eral banking  law  of  New  York  are  cor- 
porations, within  the  meaning  of  1 
Rev.  St.,  p.  414,  §  1,  and  liable  to  taxa- 
tion on  their  capital.  Bank  v.  Assess- 
ors (N.  Y.),  25  Wend.  686;  People  v. 
Assessors  (N.  Y.),  1  Hill  616;  Niagara 
County  Sup'rs  v.  People  (N.  Y.),  7 
Hill   504. 

Taxation  of  capital  invested  in  real 
estate. — Laws  1866,  c.  761,  §  1,  provides 
that  the  real  estate  held  or  owned  by 
any  bank  shall  not  be  exempt,  but 
shall  be  subject  to  state,  county,  mu- 
nicipal and  other  taxation,  to  the  same 
extent  and  rate  and  in  the  same'  man- 
ner as  other  real  estate  is  taxed.  A 
lease  of  a  lot  to  a  bank  gave  the  lessor 
an  option  at  the  end  of  the  term  to 
pay  for  a  building  erected  thereon  by 
the  bank  or  to  renew  the  lease;  the 
lessee  in  the  case  of  renewal  to  have 
the  right  to  remove  the  building.  The 
bank  erected  thereon  a  building  for  its 
own  use,  thus  investing  therein  $65,000 
of  its  own  capital.  Held,  that  the 
building  was  taxable  to  the  bank  as 
real  estate.  Van  Nest  v.  Commis- 
sioners,  80   N.   Y.   573. 


23.  New  Orleans  v.  People's  Bank, 
27  La.  Ann.  646. 

By  the  charter  of  the  Citizens'  Bank 
of  Louisiana  the  subscribers  to  the 
stock  did  not  pay  for  their  subscrip- 
tions in  cash,  but  evidenced  the  amount 
thereof  by  interest-bearing  notes  pay- 
able in  installments  maturing  many 
years  ahead,  the  payment  of  which 
was  secured  by  a  mortgage  on  real  es- 
tate and  slaves.  The  working  capital 
of  the  bank  was  procured  by  a  loan 
from  the  state  to  the  bank  of  its 
bonds,  which  were  indorsed  by  the 
bank,  and  by  it  sold  in  open  market. 
To  secure  the  payment  of  these  state 
bonds  the  bank  pledged  all  the  notes 
furnished  by  its  stockholders  for  the 
amount  of  their  stock  subscriptions,  as 
well  as  the  mortgages  securing  them. 
Held,  that  the  capital  of  the  bank  con- 
sisted of  the  money  derived  from  the 
sale  of  the  state  bonds,  and  not  from 
the  subscriptions  and  stock  mortgages 
by  which  they  were  secured,  and  there- 
fore the  mortgaged  property  bought 
in  by  the  bank  under  foreclosure  pro- 
ceedings does  not  constitute  a  part  of 
its  capital,  and  a  judgment  that  the 
capital  is  exempt  from  taxation  is  not 
conclusive  as  to  the  exemption  of 
such  real  estate;  nor  did  the  fact  that 
the  charter  authorized  the  subscribers 
to  borrow  from  the  bank  on  their 
stock  a  certain  amount  of  the  capital 
afforded  by  a  sale  of  the  bonds  make 
the  stock  mortgages  an  investment  of 
the  capital.  New  Orleans  v.  Citizens' 
Bank,  167  U.  S.  371,  43  L.  Ed.  202,  17 
S.   Ct.   905. 

While  the  ordinary  deposits  of 
United  States  currency  (or  national 
bank  notes)  in  a  bank,  by  its  customers, 
enter  into  and  form  a  part  of  its  as- 
sets, they  at  the  same  time  create  lia- 
bilities of  the  bank,  and  thus  offset 
themselves  as  assets.  Such  deposits 
therefore  do  not  constitute  a  portion 
of  the  capital  of  a  bank,  and  hence  the 
bank  can  not  claim  that  its  capital 
shall  be  exempt  from  taxation  to  the 
amount  of  sucjfi  deposit.  New  Orleans 
V.  New  Orleans  Canal,  etc.,  Co.,  29 
La.    Ann.    851. 

United  States  currency  and  national 
bank  notes  belonging  to  a  bank,  al- 
though nontaxable,  are  a  part  of  its 
assets,  and  in  ascertaining  the  real 
amount  of  its  taxable  capital  such  cur- 
rency and  notes  must  be  held  as  com- 
pensating the  debt  due  depositors,  and 
thus,  pro  tanto,  extinguishing  the  lia- 
bility  of   the    bank.      New    Orleans    v. 
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the  law  has  been  repealed. ^^ 

§  326  (Icb)  Capital  Stock. — In  General. — The  capital  stock  of  a  bank 
is  the  money  paid  or  authorized  or  required  to  be  paid  in  as  the  basis  of  the 
business  of  the  bank,  and  the  means  of  conducting  its  operations,  and  is  sub- 
ject to  taxation  like  other  property,^^  where  there  is  no  express  exemp- 


New  Orleans  Canal,  etc.,  Co.,  39  La. 
Ann.   851. 

In  assessing  the  taxes  for  the  city 
of  New  Orleans,  a  bank  with  the  nomi- 
nal capital  of  $1,000,000  was  assessed 
in  addition  to  its  real  estate  for  the 
sum  of  $700,000  as  its  capital  or  money 
at  interest.  It  refused  to  pay  the  as- 
sessment, alleging  that  its  capital  not 
invested  in  real  estate  consisted  of 
legal  tender  notes  of  the  United  States. 
Held  that,  the  bank  having  failed  to 
show  that  it  had  been  unlawfully 
taxed,  the  assessment  did  not  invali- 
date any  constitutional  right.  Canal, 
etc.,  Co.  V.  New  Orleans,  99  U.  S. 
97,  25  L.   Ed.  409. 

Under  the  decisions  of  the  supremfe 
court  of  the  United  States  and  of  the 
supreme  court  of  Tennessee,  a  pro- 
vision in  the  charter  of  a  bank  granted 
by  the  state  of  Tennessee  requiring  the 
bank  to  pay  to  the  state  "an  annual 
tax  of  one-half  of  one  per  cent  on 
each  share  of  stock  subscribed,  which 
shall  be  in  lieu  of  all  other  taxes," 
does  not  exempt  the  bank  from  the 
assessment  of  ad  valorem  taxes  on  its 
capital,  but  applies  only  to  the  stock 
in  the  hands  of  its  shareholders.  Union, 
etc..  Bank  v.  Memphis,  49  C.  C.  A.  455, 
111  Fed.  561,  reversed  in  189  U.  S. 
71,  47  L.  Ed.  712,  23   S.   Ct.   604. 

Where  the  assets  of  a  bank,  by  de- 
ducting $10,000  invested  in  nontaxable 
bonds,  do  not  exceed  $75,000,  the  pay- 
ment of  the  taxes  prescribed  for  banks 
whose  assets  do  not  exceed  such  sum 
is  not  a  compliance  with  the  statute, 
since  the  nature  of  the  property  in 
which  the  assets  are  invested  in  no 
way  affects  the  liability  of  the  -bank 
to  taxation.  Bank  v.  Oxford,  70  Miss. 
504,    12   So.   203. 

The  capital  stock  of  a  bank  is  not 
liable  to  municipal  taxation  to  defray 
the  expense  of  a  city  subscription  for 
railroad  purposes;  such  stock  being  a 
liability  for  which  the  bank  is  indebted 
to  its  stockholders.  Trustees  v.  De- 
posit Bank,  75  Ky.   (12  Bush)   538. 

24.  Taxation  by  United  States  un- 
der former  statute. — See  Act  of  March 
3,  1883,  chap.  121,  Rev.  Stats.,  §  3408. 

This  statute  did  not  apply  to  a  per- 
son or  corporation  selling  its  own 
property,  not  that  received  from  other 


owners  for  sale.  Selden  v.  Equitable 
Trust  Co.,  94  U.  S.  419,  34  L.  Ed.  249, 
distinguished  in  Ripfimond  v.  Blake, 
132  U.  S.  592,  33  L.  Ed.  481,  10  S.  Ct. 
204. 

CapitaJ  of  a  state  bank  was  subject 
to  the  tax  imposed  by  §  3408  of  the  U. 
S.  Rev.  Stats.,  though  invested  in  for- 
eign countries.  Nevada  Bank  v.  Sedg- 
wick,  104   U.    S.   Ill,   26   L.   Ed.   703. 

One  whose  business  is  buying  and 
selling  stocks  for  his  customers,  and 
who  employs  capital  in  his  business, 
and  has  a  regular  place  for  transact- 
ing it,  is  a  "banker,"  within  the  mean- 
ing of  Rev.  St.,  §§  3407,  3408  [U.  S. 
Comp.  St.  1901,  pp.  2246,  2247],  which 
provide  that  every  person  "having  a 
place  of  business  *  *  *  where  money 
is  advanced  or  loaned  on  stocks, 
bonds,"  etc.,  "or  where  stocks,  bonds," 
etc.,  "are  received  for  discount  or  for 
sale,  shall  be  regarded  as  a  *  *  * 
banker,"  and  impose  a  tax  "on  the 
capital  employed  by  any  person  in  the 
business  of  banking."  Richmond  v. 
Blake,  132  U.  S.  592,  33  L.  Ed.  481,  10 
S.    Ct   204. 

25.  Capital  stock  of  bank. — Farring- 
ton  V.  Tennessee,  95  U.  S.  679,  24  L. 
Ed.  558;  Owensboro  Nat.  Bank  v. 
Owensboro,  173  U.  S.  664,  43  L.  Ed. 
550,  19  S.  Ct.  537;  Tennessee  v.  Whit- 
worth,  117  U.  S.  139,  39  L.  Ed.  830,  6 
S.  Ct.  645;  Providence  Bank  v.  Billings 
(U.  S.),  4  Pet.  514,  7  L.  Ed.  939;  New 
York  V.  Commissioners  (U.  S.),  3 
Black  630,  17  L.  Ed.  451,  35  How. 
Prac.  9;  Nathan  v.  Louisiana  (U.  S.), 
8  II  ov/.  73,  12  L.  Ed.  992;  Ohio  Life 
Ins.,  etc.,  Co.  V.  Deboh  (U.  S.),  16 
How.  416,  14  L.  Ed.  997;  National 
Bank  v.  Commonwealth  (U.  S.),  9 
Wall.  353,  19  L.  Ed.  701;  State  Bank 
V.    Milwaukee,    18   Wis.    281. 

The  taxable  stock  in  the  branch  at 
Indianapolis  of  the  State  Bank  of  In- 
diana, owned  and  paid  in  by  individ- 
uals, is  liable  for  the  tax  contemplated 
by  the  act  to  provide  for  the  further 
construction  of  the  Madison  &  In- 
dianapolis Railroad,  approved  Feb- 
ruary 15,  1841.  State  v.  State  Bank 
(Ind.),    6   Blackf.   349. 

Where  a  bank  charter  expired  a  few 
days  before  the  semiannual  tax  on  its 
capital  stock  became  due,  but  the  bank 
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was  empowered  to  close  its  concerns 
in  its  corporate  capacity  within  a  cer- 
tain time,  and,  before  the  tax  became 
due,  half  the  capital  stock  was  divided, 
it  was  held  that  the  bank  was  liable 
for  the  tax  on  its  whole  stock  which 
became  due  first  after  the  charter  was 
determined.  State  v.  Waldo  Bank,  20 
Me.  470. 

The  Mississippi  Code  1893,  §  3758, 
provides  that  any  bank  or  other  joint- 
stock  company,  the  capital  stock  of 
which  is  taxable,  shall  furnish  the  as- 
sessor a  written  statement  of  the 
stock  paid  in,  and  its  market  value, 
except  such  as  is  not  liable  to  be 
taxed,  and  in  default  of  such  statement 
the  entire  authorized  capital  shall  be 
assessed.  Section  3750  provides  that 
all  incorporated  banks,  or  other  com- 
panies liable  to  taxation  on  their  capi- 
tal stock,  shall  be  assessed  for  such 
stock  in  the  county  where  the  prin- 
cipal office  is  situated  or  the  business 
is  carried  on.  Held,  that  a  charter 
provision  declaring  that  "the  real  and 
personal  property"  of  a  corporation 
"shall  be  subject  to  the  same  taxes,  to 
be  assessed  and  collected  in  the  same 
way,  that  the  real  and  personal  prop- 
erty of  individual  citizens  is  assessed 
and  taxed,  and  not  otherwise,"  does 
not  exempt  the  capital  stock  from 
taxation.  District  Attorney  v.  Sim- 
mons,   70    Miss.    485,    12    So.    477. 

Capital  stock  and  shares  of  capital 
stock  are  two  distinct  things,  separably 
laxable.  State  Bank  v.  Richmond,  79 
Va.   113. 

"Capital"  and  "capital  stock"  de- 
fined and  distinguished. — The  word 
"capital,"  as  applied  to  the  money  of 
the  corporation,  may  refer  to  the 
money  paid  in  by  the  stockholders  for 
the  use  of  the  corporations,  and  com- 
monly known  as  the  capital  stock;  but, 
in  a  wider  and  more  popular  sense,  it 
includes  all  the  money  and  other  prop- 
erty of  the  corporation  used  in  trans- 
acting its  business.  So  long  as  the 
profits  are  not  withdrawn  from  the 
business,  they  constitute  part  of  the 
capital.  Iowa  State  Sav.  Bank  v. 
Burlington,  98  Iowa  737,  61  N.  W. 
851. 

"The  words  'capital'  and  'capital 
stock,'  often  used  interchangeably,  are 
found  in  tax  laws  to  be  applied  to  one 
or  another  of  three  different  mental 
conceptions:  First,  to  the  shares  or 
interest  which  the  stockholders  have 
in  a  corporation;  secondly,  to  the 
money  or  property  which  the  incor- 
porators contribute  and  transfer  to 
the  corporation  as  capital,  and  which 
thus      becomes      its      property;       and, 
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thirdly,  the  word  is  often  used  as  a 
mere  measure  of  size  of  the  corpora- 
tion as  a  test  for  graduating  taxes, 
usually  by  way  of  license."  First  Nat. 
Bank  v.  Douglas,  124  Wis.  15,  103  N. 
W.   315. 

Reference  in  Act  No.  150  of  1890  to 
the  capital  and  surplus  of  banks  is 
simply  for  the  purpose  of  classifying 
the  banks,  and  graduating  license  un- 
der such  classification.  No  tax  is  im- 
posed on  capital  by  the  act.  State  v. 
Citizens'  Bank,  52  La.  Ann.  1086,  37 
So.  709,  reversed  in  Citizens'  Bank  v. 
Parker,  193  U.  S.  73,  48  L.  Ed.  346,  24 
S.    Ct.    181. 

The  "capital  stock"  of  a  bank,  upon 
which,  under  the  banking  law  of  this 
state,  a  certain  per  cent  is  to  be  paid 
annually,  in  lieu  of  all  other  taxation, 
is  the  amount  of  funds  paid  in  by  the 
stockholders  to  be  used  by  the  bank- 
ing association  for  banking  purposes. 
State  Bank  v.  Milwaukee,  18  Wis.  281. 

The  property  of  the  bank  subject  to 
an  ad  valorem  tax  is  such  portion  of 
the  individual  stock  as  has  been  paid 
in,  and  on  account  of  which  the  stock- 
holders are  not  indebted  to  the  state. 
State  Bank  v.  Brackenridge  (Ind.),  7 
Blackf.   395. 

The  term  "capital,"  employed  by  a 
banker  in  the  business  of  banking,  in 
the  one  hundred  and  tenth  section  of 
the  Revenue  Act  of  July  13th,  1866, 
did  not  include  moneys  borrowed  by 
him  from  time  to  time  temporarily  in 
the  ordinary  course  of  his  business.  It 
applied  only  to  the  property  or  moneys 
of  the  banker  set  apart  from  other  uses 
and  permanently  invested  in  the  busi- 
ness. Bailey  v.  Clark  (U.  S.),  31  Wall. 
284,   23   Iv.    Ed.   651. 

Taxation  on  entire  capital  stock 
though  not  all  paid  in. — Under  the 
charter  of  the  town  of  Shelbyville,  au- 
thorizing it  to  tax  the  capital  stock  of 
banks  and  other  corporations  doing 
business  in  the  town,  a  trust  company, 
organized  to  act  as  trustee,  adminis- 
trator, etc.,  can  be  taxed  on  its  entire 
capital  stock  of  $50,000,  though  only 
$5,000  of  it  is  actually  paid  in.  Shelby 
County  Trust  Co.  v.  Shelbyville,  91 
Ky.  578,  13  Ky.  L.  Rep.  150,  16  S.  W. 
460. 

The  Act  of  April  29,  1863,  for  taxing 
moneyed  corporations,  should  be  con- 
strued as  if  it  read,  "All  banks,"  etc., 
"shall  be  liable  to  taxation,  on  a  valua- 
tion of  th6ir  capital  stock,  equal  to  the 
amount  of  their  capital  stock  paid  in, 
or  secured  to  be  paid  in,"  etc.,  that  is, 
on  the  amount  of  their  capital  stock 
paid  in,  or  secured  to  be  paid  in.    Peo- 
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Exemption  of  Capital  Invested  in  Exempt  Securities.— The  public 
securities  of  the  United  States,  whether  held  by  corporations  or  individ- 


ple  V.  Commissioners'  (N.  Y.),  40 
Barb.  334. 

Liability  of  savings  banks  to  tax. — 
The  Revised  Statutes  impose  a  tax 
"on  bank  stock,  or  stock  in  any 
moneyed  corporation  of  loan  or  dis- 
count." The  savings  institutions  of 
Louisville  have  all  the  rights  and 
privileges  of  the  chartered  banks  of 
the  state,  except  that  of  issuing  their 
own  paper  as  a  circulating  medium. 
They  discount  notes,  loan  money,  and 
purchase  bills  of  exchange.  Held,  that 
tliey  are  subject  to  the  tax.  Louis- 
ville Sav.  Bank  v.  Commonwealth 
(Ky.),   14   B.   Mon.   409. 

The  charter  of  a  bank,  which  was 
not  in  fact  a  savings  bank,  although 
named  such,  required  it  to  pay  an  an- 
nual tax  on  its  capital  stock.  Subse- 
quently it  was  allowed  by  the  state 
officers  to  pay  instead  a  tax  on  its 
surplus  as  a  savings  bank.  Held,  that 
it  was  still  liable  for  the  charter  tax, 
and  was  entitled  to  a  credit  or  deduc- 
tion for  the  tax  on  its  surplus  erro- 
neously received.  State  v.  Nashville 
Sav.   Bank,   84  Tenn.   (16  Lea)   111. 

Tax  on  discount  business  as  tax  on 
capital  stock. — A  tax  assessed  upon 
the  discount  business  of  a  bank  is  to 
some  extent  a  tax  upon  its  capital 
stock.  Iron  City  Bank  v.  Pittsburgh, 
37   Pa.  340. 

Facts  held  not  to  show  increase  of 
capital  liable  to  additional  taxation. 
7— The  Bank  of  Kentucky,  having  met 
with  loss  by  fraudulent  overissues  of 
her  certificates  of  stock,  by  the  cash- 
ier of  the  Schuylkill  Bank,  was  au- 
tliorized  to  increase  her  capital  stock 
$1,000,000,  and  to  recognize  the  cer- 
tificates which  had  been  overissued  to 
(lie  same  amount.  This  was.  done,  and 
stock  purchased  and  withdrawn  to  the 
amount  of  $1,266,400,  but  no  cash  was 
paid  in  on  the  new  certificates,  and, 
therefore,  it  was  held  that  there  was 
not  such  an  increase  of  capital  as  ren- 
dered the  bank  liable  to  additional 
taxation.  Commonwealth  v.  Bank 
(Ky.),  9   B.   Mon.   1. 

Effect  of  legislative  reduction  of 
shares  of  stock. — Under  the  statute  of 
November,  1810,  to  tax  bank  stock, 
although  the  capital  of  the  bank  may 
have  been  diminished  by  losses,  yet 
the  tax  must  be  paid  upon  the  whole 
amount  of  the  capital  stock  subscribed 
and  paid  in.  But  where  the  legisla- 
ture   reduces   the    shares    of   the    stock 


two-fifths,  it  is  in  effect  declaring  that 
the  capital  is  reduced  two-fifths,  and 
the  bank  shall  only  pay  *tax  on  the  re- 
maining three-fifths.  Gordon  v.  New 
Brunswick  Bank,  6  N.  J.  L.  100. 

After  a  resolution  to  dissolve  and 
distribute  its  capital  among  its  stock- 
holders has  been  adopted  by  a  bank- 
ing company,  and  a  dividend  upon  the 
capital  stock  has  been  made,  and  paid 
to  the  stockholders,  and  an  equal 
amount  of  its  stock  surrendered  and 
canceled,  it  is  erroneous  for  the  as- 
sessors to  assess  the  association  on  its 
entire  capital  as  it  existed  prior  to  the 
dissolution  and  the  making  of  the  divi- 
dend. People  V.  Olmsted  (N.  Y.),  45 
Barb.  644. 

26.  An  assessment  on  the  capital 
stock  arid  a  tax  against  a  bank,  in 
violation  of  Laws  1866,  c.  761,  au- 
thorizing the  taxation  of  stockholders 
of  banks,  and  which  prohibits  the  as- 
sessment of  a  tax  on  the  capital  stock, 
is  void,  as  the  assessment  was  without 
authority.  National  Bank  v.  Elmira, 
53  N.  Y.  49. 

Where  a  savings  bank  has  complied 
with  Laws  1895,  c.  108,  §  1,  providing 
that  a  savings  bank  shall  pay  to  the 
state  treasurer  annually  a  tax  of  three- 
fourths  of  1  per  cent  on  the  amount  of 
the  general  deposits  on  which  it  pays 
interest,  after  deducting  the  value  of 
all  its  real  estate  and  of  its  loans 
secured  by  mortgage  on  real  estate 
situated  in  the  state,  made  at  a  rate 
not  exceeding  5  per  cent  per  annum, 
it  is  relieved  from  a  further  tax  on 
bank  stock  which  was  purchased  with 
a  portion  of  the  deposits.  Somers- 
worth  Sav.  Bank  v.  Somersworth,  68 
N.    H.    402,    44    Atl.    534. 

Exemption  from  taxation  for  mu- 
nicipal purposes. — A  bank  as  to  its 
capital  stock  is  not  an  "inhabitant"  of 
any  county,  and  therefore  the  capital  is 
not  to  be  taxed  for  county  purposes 
under  St.  1821.  Cherokee  Ins.,  etc., 
Co.  V.  Justices,  28  Ga.  121. 

Bank  stock  is  a  liability  of  the  bank 
to  its  stockholders,  and  the  bank  can 
not,  therefore,  be  required  to  list  it  for 
taxation  for  county  purposes.  Lincoln 
County  Court  v.  National  Bank,  8  Ky. 
L.  Rep.  139. 

A  city  ordinance  imposing  a  tax  on 
the  "capital  stock"  of  banks  located 
within  the  city  was  not  in  violation  of 
Acts  1902-04,  §  17,  p.  163,  providing 
that   no   tax   shall  be  assessed   on  the 
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uals  are  exempt  from  taxation  by  the  states  for  any  purpose.  Such  im- 
munity from  state  taxation  not  only  exempts  such  securities  from  taxes 
levied  directly  on  the  holder  of  the  same,  but  even  where  such  securities 
form  a  part  of  the  capital  stock  of  a  bank  the  rule  is  equally  well  established 
that  a  state  can  not  tax  such  capital  stock  without  deducting  such  portion 
thereof,  as  is  made  up  of  such  public  securities. ^'^     The  burden  of  proof 


"capital''  of  any  bank.  West  v.  New- 
port News,  104  Va.  21,  51  S.  E.  306. 

Where  capital  stock  of  a  bank  is  not 
taxable  for  municipal  purposes,  the 
notes,  etc.,  for  which  the  original  capi- 
tal, as  paid  in,  becomes  exchanged  in 
the  course  of  business,  remain  capital 
stock  in  such  a  sense  as  not  to  be 
liable  to  taxation.  Connersville  v. 
Bank,  16  Ind.  105. 

27.  Exemption  of  capital  invested  in 
exempt  securities. — Bank  Tax  Case  (U. 
S.),  3  Wall.  200,  17  L.  Ed.  793;  Provi- 
dent Inst.  V.  Massachusetts  (U.  S.),  6 
Wall.  611,  18  L.  Ed.  907;  New  York 
V.  Commissioners  (U.  S.),  2  Black  620, 
17  L.  Ed.  451,  25  How.  Prac.  9;  Na- 
tional Bank  v.  Commonwealth  (U.  S.), 

9  Wall.  353,  19  L.  Ed.  701;  Palmer  v. 
McMahon,  133  U.  S.  660,  33  L.  Ed.  773, 

10  S.   Ct.   334. 

The  amount  paid  for  United  States 
bonds  purchased  out  of  the  general 
assets  of  a  savings  bank  should  be  de- 
ducted from  its  taxable  assets.  Ot- 
tumwa  Sav.  Bank  v.  Ottumwa,  95 
Iowa    176,    63    N.    W.    673. 

Corporations  are  entitled,  when  as- 
sessed under  The  Tax  Act  of  March 
38,  1862,  to  have  deducted  from  the 
amount  of  their  capital  stock  paid  in, 
and  accumulated  surplus,  the  amount 
of  the  stock  and  public  securities  is- 
sued by  the  United  States  owned  by 
them  at  the  time  of  assessment. 
Newark  City  Bank  v.  Assessor,  30  N. 
.1.  L.  13. 

Capital  of  a  private  banking  firm, 
constantly  absorbed  in  some  form  of 
government  securities  by  resale  and 
repurchase,  held  to  be  exempt  from 
state  and  municipal  taxation.  Chicago 
V.  Lunt,  52  111.  414;  State  v.  Rogers, 
79   Mo.  283. 

A  tax  laid  by  a  state  on  banks,  ''on 
a  valuation  equal  to  the  amount  of 
their  capital  stock  paid  in,  or  secured 
to  be  paid  in,"  is  a  tax  on  the  prop- 
erty of  the  institution;  and,  when  that 
property  consists  of  stocks  of  the  fed- 
eral government,  the  law  laying  the  tax 
is  void.  Bank  T^ax  Case  (U.  S.),  2 
Wall.  200,  17  L.  Ed.  793;  Whitney  v. 
Madison,  23  Ind.  331. 

When  a  franchise  for  banking  is 
bought,   the  price   is   paid   for  the   use 


of  the  privilege  whilst  it  lasts,  and  any 
tax  upon  it  would  substantially  be  an 
addition  to  the  price.  But  whether  the 
bonus  for  the  franchise  is  paid  by  an 
annual  tax  upon  the  capital  stock,  or 
in  any  other  way,  it  is  in  the  discre- 
tion of  the  legislature  to  tax  the  capi- 
tal stock  as  an  aggregate  according  to 
its  actual  value,  or  the  stockholders 
on  account  of  their  separate  owner- 
ship of  it,  or  the  dividends  in  the  ag- 
gregate, or  the  stockholders  on  ac- 
count of  their  portions  of  them.  Gor- 
don V.  Appeal  Tax  Court  (U.  S.),  3 
How.  133,  11  E.  Ed.  529.  But  see  Peo- 
ple V.  Commissioners,  18  How.  Prac. 
245,  in  which  it  is  held,  that  the  cap- 
ital stock  of  banking  corporations 
which  is  invested  in  stocks  of  the 
United   States   is   liable   to  taxation. 

Where  a  bank  purchased  nontaxable 
government  bonds,  and  by  resolution 
provided  that  they  should  be  held  as 
a  part  of  its  capital  stock,  that  fact 
did  not  entitle  the  bank  to  have  the 
amount  of  the  bonds  deducted  from 
its  tax  assessment  or  its  "shares  of 
stock"  taxed  as  required  by  Code, 
§  1322,  the  bonds  being  a  part  of  the 
capital  of  the  bank,  as  distinguished 
from  the  shares  of  stock,  which,  un- 
der the  statute,  were  taxable  to  the 
bank,  instead  of  the  shareholders. 
German-American  Sav.  Bank  v.  Bur- 
lington,  118   Iowa  84,  91  N.  W.  839. 

Nature  of  burden. — A  tax  on  the 
nominal  capital  of  a  bank,  without  re- 
gard to  the  nature  or  value  of  the 
property  composing  it,  is  annexed  to 
the  franchise  as  a  royalty  for  the 
grant,  and  not  a  burden  imposed  on 
the  property  itself.  New  York  v. 
Commissioners  (U.  S.),  3  Black  620, 
17  L.  Ed.  451,  25  How.  Prac.  9.  See, 
however.  Bank  Tax  Case  (U.  S.),  3 
Wall.   200,   17    L.    Ed.   793. 

"That  the  tax  upon  the  property  of 
a  bank  in  which  United  States  securi- 
ties are  included  is  beyond  the  power 
of  the  state,  and,  what  perhaps  is  of 
lesser  moment,  within  the  prohibition 
of  the  statutory  law,  hardly  needs  to 
be  proved  by  authority."  Home  Sav. 
Bank  v.  Des  Moines,  205  U.  S.  503,  51 
L.    Ed.    901,   27    S.    Ct.    571.      See    New 
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of  showing  such  investment  is,  however,  on  the  bank.^s 

§  326  (Id)  Share  of  Stock  in  Hands  of  Stockholders.— In  Gen- 
eral.— It  is  well  established  that  shares  of  bank  stock  fall  within  the  defini- 
tion of  property,  and,  as  such,  may  be  taxed  in  the  hands  of  the  share- 
holders.^^    The  exemption  of  the  capital  of  a  banking  corporation  does  not, 


York  V.  Commissioners  (U.  S.),  3 
Black  630,  17  L,.  Ed.  451,  35  How. 
Prac.  9. 

28.  Burden  of  proof  showing  such 
investment. — Canal,  etc.,  Co.  v.  New 
Orleans,  99  U.   S.  97,  35  L.   Ed.  409. 

29.  Taxability  of  shares  of  stock- 
holder s. — United  States. — New  Or- 
leans V.  Citzens'  Bank,  167  U.  S.  371, 
43  L.  Ed.  203,  17  S.  Ct.  905;  Bank  v. 
Tennessee,  161  U.  S.  134,  40  L.  Ed. 
645,  16  S.  Ct.  456;  Owensboro  Nat. 
Bank  v.  Owensboro,  173  U.  S.  664,  43 
L.  Ed.  850,  19  S.  Ct.  537;  Home  Sav. 
Bank  v.  Des  Moines,  305  U.  S.  503,  51 
ly.  Ed.  901,  27  S.  Ct.  571;  Brown  v. 
French,  80  Fed.  166;  People's  Sav. 
Bank  v.   Layman,   134   Fed.   635. 

Iowa. — Henkle  v.  Keota,  68  Iowa 
334,    37    N.    W.    250. 

Massachusetts. — Revere  v.  Boston, 
123   Mass.  375. 

Missouri. — State  v.  Shryack,  179  Mo. 
424,   78   S.   W.   808. 

Montana. — Daly  Bank,  etc.,  Co.  v. 
Silver  Bow,  33  Mont.  101,  81  Pac.  950. 

New  Hampshire. — Tucker  v.  Aiken, 
7   N.   H.   113. 

Ohio. — Cleveland  Trust  Co.  v.  Lan- 
der, 19  O.  C.  C.  371,  10  C.  C.  D.  452. 

Tennessee. — Union  Bank  v.  State,  17 
Tenn.    (9  Yerg.)   490. 

Texas.  —  Harrison  v.  VineSj  46 
Tex.  15. 

Virginia. — Stockholders  v.  Washing- 
ton, 88  Va.  393,  13  S.  E.  407;  Union 
Bank  v.  Richmond,  94  Va.  316,  36  S. 
E.    821. 

In  Tennessee  v.  Whitworth,  117  U. 
S.  139,  29  L.  Ed.  830,  6  S.  Ct.  645,  Mr. 
Chief  Justice  Waite,  in  delivering  the 
opinion  of  the  court,  says:  "In  cor- 
porations four  elements  of  taxable 
value  afe  sometimes  found:  First,  the 
franchise;  second,  the  capital  stock  in 
the  hands  of  the  corporation;  third, 
the  corporate  property;  and,  fourth, 
the  shares  of  capital  stock  in  the  hands 
of    the    individual    stockholders." 

Shares  in  the  capital  stock  of  cor- 
porations in  Ohio  are  not  necessarily 
to  be  treated  or  regarded  as  portions 
of  the  capital  of  the  corporation.  They 
are  property  of  the  shareholders,  dis- 
tinct and  separate  from  the  property 
of  the  corporation  itself.  Exchange 
Nat.  Bank  v.  Miller,  19  Fed.  373. 


Stock  of  a  state  bank  or  trust  com- 
pany falls  within  the  definition  of  the 
term  "property"  as  given  in  §  17  of 
art.  12  of  the  Montana  constitution, 
and  in  §  3680,  subds.  1  &  4  of  the 
political  code  of  that  state,  and  are 
to  be  assessed  to  the  owners  at  their 
full  cash  value,  except  to  the  extent 
that  that  value  is  represented  in  prop- 
erty which  is  assessed  to  the  bank  or 
trust  company.  Daly  Bank,  etc.,  Co. 
V.  Silver  Bow,  33  Mont.  101,  81  Pac. 
950. 

The  provision  of  the  state  constitu- 
tion that  property  must  be  assessed 
by  uniform  rules  and  according  to  its, 
true  value  is  not  violated  by  the  fact 
that  bank  shares  are  taxed,  when  all 
other  classes  of  corporate  shares  are 
exempt,  or  that  shares  in  the  same 
bank  are  rated  differently  in  different 
townships,  if  such  inequality  of  valua- 
tion arises  from  accident  or  mistake, 
or  even  willful  default  of  the  assessor 
in  the  individual  case,  and  not  from 
any  system  of  valuation  design,ed  to 
produce  it.  Stratton  v.  Collins,  43  N. 
J.  L.  563. 

Bank  stock,  as  individual  property, 
may  be  taxed  when  owned  by  residents 
of  the  state;  but  it  must  be  taxed,  and 
given  in  for  taxation,  like  all  other 
property,  at  its  actual  value,  and  must 
be  listed  for  taxation  in  the  county 
where  the  owner  resides.  Union  Bank 
V.   State,   17  Tenn.   (9  Yerg.)   490. 

In  addition  to  the  1354  cents  on  each 
share  of  individual  stock  in  the  State 
Bank  of  Indiana,  to  be  deducted  from 
the  dividends  for  the  purposes  of  edu- 
cation, the  stock  liable  to  the  ad 
valorem  tax  is  subject  to  the  same  ratio 
of  taxation  to  which  other  capital  is 
subject,  provided  that  the  sum  de- 
ducted from  the  dividends  for  educa- 
tion and  the  ad  valorem  tax  do  not, 
together,  exceed  1  per  centum.  State 
V.  State   Bank   (Ind.),  6  Blackf.  349. 

Under  Code  1873,  §  813,  taxing  the 
stock  of  corporations  at  its  cash  value, 
bank  shares  may  be  taxed  in  the  hands 
of  the  owners  thereof,  since  such 
shares  are  not  specially  exempt  by 
statute,  and  §  801  provides  that  all 
property   not   so   exempt  is   subject  to 
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of  necessity,  include  the  exemption  of  the  shareholders  on  their  shares  of 
stock, 20  and  the  fact  that  a  part  of  the  bank's  assets  which  go  to  make  up 
the  value  of  the  shares  consists  of  bonds  of  the  United  States,  which  are 
not  taxable,  does  not  entitle  the  bank  to  a  deduction  of  such  amount.^i     The 


taxation.  Henkle  v.  Keota,  68  Iowa 
334,   37    N.    W.    350. 

An  individual  who  subscribes  for 
shares  in  a  bank,  and  pays  part  of  the 
amount  of  the  capital,  and  conveys  his 
shares  to  the  bank  to  secure  the  resi- 
due, is  liable  to  be  taxed  for  the 
amount  thus  paid  in,  as  the  owner  of 
bank  stock.  Tucker  v.  Aiken,  7  N.  H. 
113. 

The  legislature,  by  Acts  1835,  cc. 
13,  14,  taxing  bank  stock  generally, 
did  not  intend  to  tax  the  capital  stock 
of  the  Planters'  Bank  or  of  the  Union 
Bank.  These  acts  contemplated  a  tax 
on  bank  stock  only  as  the  individual 
property  of  the  stockholders.  Union 
Bank  v.  State.  17  Tenn.   (9  Yerg.)   490. 

"Shares"  or  "stock"  held  synony- 
mous.— Act  June  3,  1873,  relative  to 
the  taxation  of  bank  stock,  requires 
the  assessment  for  taxation  of  "any 
shares  or  stock  in  any  banking  com- 
pany or  corporation."  Held,  that  the 
words  "shares"  and  "stock"  as  so  used 
are  synonymous.  Harrison  v.  Vines, 
46   Tex.    15. 

Stock  owned  by  nonresidents. — ■ 
Stock  in  the  name  of,  and  owned  by, 
nonresident  stockholders,  is  not  tax- 
able to  the  bank.  Mechanics'  Bank  v. 
Thomas,   36   N.   J.   L.   181. 

Stock  in  banks  incorporated  by  the 
state,  and  held  and  owned  by  non- 
resident stockholders,  is  not  subject  to 
the  taxing  power  of  the  state.  Union 
Bank  v.  State,  17  Tenn.   (9  Yerg.)  490. 

Under  Acts  1883-84,  §  17,  p.  568, 
providing  for  a  state  tax  on  the  as- 
sessed market  value  of  the  shares  of 
banks  located  in  the  state,  regardless 
of  the  residence  of  the  stockholders, 
and  Code,  §  833,  cl.  3,  providing  that 
the  board  of  supervisors  of  each 
county  shall  order  a  levy  on  all  prop- 
erty assessed  with  a  state  tax  within 
the  county,  the  board  has  power  to 
levy  a  tax  for  county  purposes  on  the 
shares  of  stock  of  a  bank  located  in 
the  county,  although  some  of  its  stock- 
holders are  nonresidents  of  the  state. 
Stockholders  z/.  '  Washington,  88  Va. 
293,  13   S.  E.  407. 

Statute  taxing  bank  shares  held  not 
to  apply  tO'  holders  in  representative 
capacity. — The  Massachusetts  statute, 
1873,  c.  331,  regulating  taxation  of 
bank  shares,  construed  not  to  apply  to 
stockholders  holding  shares  in  a  repre- 


sentative  caoacity.     Revere  v.  Boston, 

133  Mass.  375. 

Exemption  from  taxation  for  county 
purposes. — Shares  of  bank  stock  are 
not  subject  to  taxation  for  county 
purposes.  Allegheny  v.  Shoenberger 
(Pa.),    1   Grant   Cas.   35. 

Dividends  not  property  of  share- 
holder, or  taxable  until  declared. — 
Rev.  St.,  §  3746,  provides  that  invest- 
ments in  bonds,  stock,  etc.,  shall  be 
listed  in  the  name  of  the  person  who 
was  the  owner  thereof  on  the  day 
preceding  the  second  Monday  of  April 
in  each  year,  but  no  person  shall  be 
required  to  list  for  taxation  shares  of 
the  capital  stock  of  any  company  the 
capital  stock  of  which  is  taxed  in  the 
name  of  such  company;  and  64  Ohio 
Laws,  p.  304,  provides  that  incor- 
porated banks  shall  be  exempt  from 
taxation  except  on  real  estate,  and  de- 
clares that  in  lieu  thereof  the  shares 
of  stock  held  by  the  bank  shall  be 
taxed.  Held,  that  dividends  declared 
by  a  bank  do  not  become  the  property 
of  the  shareholder  until  after  they 
were  declared,  and  hence  they  are  not 
subject  to  taxation  until  that  time. 
Cleveland  Trust  Co.  v.  Lander,  19  O. 
C.    C.    271,   10    O.    C.    D.   453. 

30.  Bank's  exemption  does  not  ex- 
empt shareholders. — New  Orleans  v. 
Citizens'  Bank,  167  U.  S.  371,  43  L-  Ed. 
302,  17  S.  Ct.  905;  Owensboro  Nat. 
Bank  v.  Owensboro,  173  U.  S.  664,  43 
L.  Ed.  850,  19  S.  Ct.  537;  Bank  v.  Ten- 
nessee, 161  U.  S.  134,  40  L.  Ed.  645, 
16   S.   Ct.   456. 

31.  People's   Sav.    Bank  v.   Layman, 

134  Fed.   635. 

The  shares  of  state  banks  may  be 
taxed  as  the  property  of  the  share- 
holders, although  a  part  of  the  bank's 
capital  is  invested  in  exempt  securi- 
ties, such  as  national  securities,  unless 
the  tax  is  substantially  .on  the  bank. 
Home  Sav.  Bank  v.  Des  Moines,  205 
U.   S.   503,  51   L.   Ed.   901,  37   S.   Ct.  571. 

"Section  1333  of  the  Iowa  Code  pro- 
vides that  all  shares  of  stock  of  na- 
tional banks  shall  be  assessed  to  the 
individual  stockholders  at  the  place 
where  the  bank  is  located;  but  shares 
of  stock  of  state  and  savings  banks 
and  loan  and  trust  companies  shall  be 
assessed  to  such  banks  and  loan  and 
trust  companies,  and  not  to  the  in- 
dividual stockholders.  _  And  the  Iowa 
supreme    court    four    times   within   the 
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capital  stock  of  a  banking  corporation  and  the  shares  into  which  such  stock 
may  be  divided  and  held  by  individual  shareholders  being  two  distinct  pieces 
of,  property ,32  guch  capital  stock  and  the  shares  of  stock  in  the  hands  of 
the  shareholders  may  both  be  taxed,  and  it  is  not  double  taxation.^^  j^ 
some  jurisdictions,  however,  shares  of  stock  in  banks  whose  property  is 
required  by  law  to  be  returned  for  taxation  by  the  president  thereof  are  not 
taxable  in  the  hands  of  the  shareholders. 3*     So,  also,  the  statutes  of  some 


last  two  years,  and  once  within  the 
last  few  weeks,  has  held  that  the  gen- 
eral exemption  from  state  taxation 
with  which  the  bonds  of  the  United 
States  are  clothed  does  not  entitle  the 
bank  to  deduct  the  aniount  of  such 
bonds  from  the  value  of  the  shares  of 
their  stock  which  are  assessed  to  it 
for  the  purpose  of  taxation  under 
Code,  §  1322.  German-American  Sav. 
Bank  v.  Burlington,  118  Iowa  84,  91 
N.  W.  829;  National  State  Bank  v. 
Burlington,  119  Iowa  696,  94  N.  W. 
334;  First  Nat.  Bank  v.  Independence, 
133  Iowa  482,  99  N.  W.  142;  People's 
Sav.  Bank  v.  Des  Moines  (Iowa),  101 
N.  W.  867.  The  Iowa  supreme  court, 
in  the  cases  cited,  relied  upon  the  fol- 
lowing by  the  supreme  court  of  the 
United  States:  Van  Allen  v.  Assess- 
ors (U.  S.).  3  Wall.  573,  18  L.  Ed. 
229;  National  Bank  v.  Commonwealth 
(U.  S.),  9  Wall.  353,  19  L.  Ed.  701; 
Farrington  v.  Tennessee,  95  U.  S.  679, 
24    L     Ed.    558;    Palmer    v.    McMahon, 

133  U.  S.  660,  33  L.  Ed.  772,  10  S.  Ct. 
324."     People's   Sav.   Bank  v.   Layman, 

134  Fed.   635. 

Rev.  St.,  §  2746,  provides  that  in- 
vestments in  bonds,  stock,  etc.,  shall 
be  listed  in  the  name  of  the  person 
who  was  the  owner  thereof  on  the  day 
preceding  the  second  Monday  of  April 
in  each  year,  but  no  person  shall  be 
required  to  list  for  taxation  shares  of 
the  capital  stock  of  any  company,  the 
capital  stock  of  which  is  taxed  in  the 
name  of  such  company;  and  64  Ohio 
Laws,  p.  204,  provides  that  incorpo- 
rated banks  shall  be  exempt  from 
taxation  except  on  real  estate,  and  de- 
clares that  in  lieu  thereof  the  shares 
of  stock  held  by  the  bank  shall  be 
taxed.  Held,  that  shares  of  stock  in 
an  incorporated  bank,  whether  state 
or  national,  are  taxable  at  their  money 
value,  though  all  or  a  portion  of  the 
capital  of  the  bank  is  invested  in 
United  States  bonds.  Cleveland  Trust 
Co.  V.  Lander,  19  O.  C.  C.  271,  10  O. 
C.  D.  452. 

32.  Capital  stock  and  shares  of  such 
stock  distinct  properties.— Per  Peckum, 
T.  in  Bank  v.  Tennessee,  161  U.  S.  134, 
40  L.  Ed.  645,  16  S.  Ct.  456.     See,  also. 


Owensboro  Nat.  Bank  v.  Owensboro. 
175  U.  S.  664,  43  L.  Ed.  830,  19  S.  Ct. 
537. 

33.  Taxation  of  stock  and  shares  of 
stock  not  objectionable  as  double 
taxation. — Per  Peckum,  J.  in  Bank  v. 
Tennessee,  161  U.  S.  134,  40  L.  Ed. 
645,  16  S.  Ct.  456.  See,  also,  Owens- 
boro Nat.  Bank  v.  Owensboro,  173  U. 
S.  664,  43  L.  Ed.  850,  19  S.  Ct.  537; 
Farrington  v.  Tennessee,  95  U.  S.  679, 
24  L.  Ed.  558;  Van  Allen  v.  Assessors 
(U.  S.),  3  Wall.  573,  18  L.  Ed.  229; 
People  V.  Commissioners  (U.  S.),  4 
Wall.  244,  18  L.  Ed.  344;  State  v.  Bank, 
95  Tenn.  221,  31   S.  W.  993. 

A  tax  on  shares  of  stock  is  not  a 
tax  on  the  capital  of  a  bank,  and  the 
bank  has  no  right  to  deduct  its  capi- 
tal from  the  stockholders'  capital  to 
determine  the  amount  taxable.  Union 
Bank  v.  Richmond,  94  Va.  316,  26  S. 
E.   821. 

Under  Tax  Law,  §  13,  providing  that 
bank  stockholders  shall  be  taxed  on 
the  value  of  their  shares,  and  there 
being  no  exception  to  the  rule  else- 
where in  the  tax  law,  it  is  proper  to 
tax  the  shares  of  a  bank,  irrespective 
of  the  fact  that  its  assets  consist  in 
part  of  railway  shares,  also  taxable. 
Englis  V.  Feitner,  30  Misc.  Rep.  215,  63 
N.    Y.    S.    464. 

34.  Exemption  from  taxation  where 
bank's  property  required  to  be  re- 
turned for  taxation  by  its  president. — 
Atlanta  v.  Bankers  Financing  Co.,  130 
Ga.   534,   61    S.   E.   122. 

Under  Rev.  St.,  art.  4682,  exempting 
corporation  stock  from  taxation  against 
the  owner  when  the  capital  and  prop- 
erty of  the  corporation  are  required  to 
be  taxed,  the  owner  of  stock  in  a  state 
bank  is  not  taxable,  while  the  property 
of  the  bank  is,  under  the  law,  taxable, 
although  the  bank  does  not  return  its 
property  for  taxation,  as  it  should  do. 
Gillespie  v.  Gaston,  67  Tex.  599,  4  S. 
W.   248. 

"To  the  extent  that  the  capital  stock 
is  represented  bv  property  belonging 
to  the  state  bank  or  trust  company, 
and  which  property  is  liable  to  taxa- 
tion, to  that  extent  the  stock  of  that 
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states  enable  banks  to  exempt  their  shareholders  from  all  other  taxation,  by 
collecting  a  certain  per  cent  upon  the  par  value  of  all  shares  and  paying  the 
same  into  the  state  treasury. ^^ 

Validity  of  Statutes  Requiring  Payment  of  Tax  by  Bank. — It  is 
clearly  within  the  power  of  the  state  legislature  to  provide,  as  is  done  in  a 
number  of  jurisdictions,  that  the  taxes  assessed  on  shares  of  bank  stock 
shall  be  paid  by  the  banks,^"  and  that  they  may  recover  from  the  owners  of 


bank  or  trust  company  is  not  taxable.'' 
Daly  Bank,  etc.,  Co.  v.  Silver  Bow,  33 
Mont.   101,   81   Pac.   950. 

Rev.  St.,  par.  Ariz.  3633,  provides 
for  taxing  the  property  of  corpora- 
tions. Laws  1897,  Act  No.  51,  pro- 
vides for  taxing  shares  of  stock  of 
banks.  Held,  that  this  did  not  provide 
for  double  taxation  as  to  banks,  but 
simply  for  a  different  method  of  taxa- 
tion from  other  corporations.  West- 
ern, etc.,  Banking  Co.  v.  Murray,  6 
Ariz.   315,   56   Pac.   738. 

35.  Payment  by  bank  as  exempting 
shareholders  from  other  taxation. — 
.Act  June  7,  1879,  which  enables  a  bank 
to  exempt  its  shareholders  from  all 
other  taxation,  by  collecting  six-tenths 
of  1  per  cent  upon  the  par  value  of  all 
the  shares,  and  paying  the  same  into 
the  state  treasury,  being  intended  to 
take  effect  immediately,  included  the 
year  of  its  passage,  though  some  of 
the  banks  had  already  paid  a  higher 
tax  under  the  old  law.  Appeal  of 
Truby,   96   Pa.   53. 

36.  United  States. — Citizens'  Bank 
V.  Board,  54  Fed.  73;  Brown  v.  French, 
80  Fed.  166;  Central  Nat.  Bank  v. 
United  States,  137  U.  S.  353.  34  L.  Ed. 
703,  11  S.  Ct.  136;  Stapylton  v.  Thag- 
gard,  33  C.  C.  A.  353,  91  Fed.  93;  Bos- 
ton V.   Beal,  51   Fed.  306. 

Iowa. — State  Exch.  Bank  v.  Parkers- 
burg,   113   Iowa  104,   83   N.   W.   793. 

Kentucky. — Hager  v.  Citizens'  Nat. 
Bank,  33  Ky.  L.  Rep.  95,  105  S.  W. 
403,  914. 

Missouri. — State  v.  Shryack,  179  Mo. 
434,  78  S.  W.  808;  State  v.  First  Nat. 
Bank,  180  Mo.  717,  79  S.  W.  943;  Stan- 
berry  V.  Jordan,  145  Mo.  371,  46  S.  W. 
1093;  Mahan  v.  Merchants'  Bank,  160 
Mo'.  640,  61  S.  W.  676. 

Nebraska. — State  v.  Fleming,  70  Neb. 
523,  97  N.  W.  1063. 

New  York. — National  Copper  Bank 
V.  Wells,  58  Misc.  Rep.  353,  110  N.  Y. 
S.  839;  SchaefHer  v.  Barker,  87  Hun 
194,   33   N.   Y.    S.    1043. 

Ohio. — Cleveland  Trust  Co.  v.  Lan- 
der, 19  O.  C.  C.  271,  10  O.  C.  D.  453. 

Virginia. — Union  Bank  v.  Richmond, 
94   Va.   316,   26    S.   E.   821. 


Washington. — Jefferson  v.  First  Nat. 
Bank,   38  Wash.  255,  80  Pac.  449. 

As  to  payment  by  national  banks  of 
tax  as  agent  of  its  stockholders,  see 
post,  "Validity  of  Statute  Requiring 
Payment  by  Bank  as  Agent  of  Stock- 
holders,"   §   326    (3bcd). 

A  bank  may  be  required  to  pay  taxes 
imposed  upon  the  shares  of  its  stock, 
having  a  right  to  enforce  reimburse- 
ment from  the  shareholders.  Hager 
V.  Citizens'  Nat.  Bank,  33  Ky.  L.  Rep. 
95,    105    S.    W.   403,    914. 

Under  authority  to  levy  a  tax  on  the 
stock  of  a  bank,  the  tax  may  be  col- 
lected from  the  bank,  instead  of  the  in- 
dividual stockholders,  since  many  of 
them  may  be  nonresidents,  and  Acts 
1883-84,  p.  568,  §  17,  makes  the  place 
where  the  bank  is  located  the  situs  of 
its  stock  for  the  purposes  of  taxation. 
Union  Bank  v.  Richmond,  94  Va.  316, 
36  S.   E.  831. 

Nebraska. — Sess.  Laws  1903,  c.  73,  is 
not  objectionable  in  that  it  makes  a 
bank  responsible  for  the  tax  levied  on 
shares  of  stock  held  by  its  stockhold- 
ers, or  an  agent  for  the  tax  levied  on 
the  property  of  his  principal.  State  v. 
Fleming,   70   Neb.   523,   97   N.   W.   1063. 

Sess.  Laws  1903,  c.  73,  §  56,  provid- 
ing that  the  accounting  officer  of  every 
bank  or  investment  company  shall 
make  a  yearly  statement  under  oath 
of  the  shares  of  the  capital  stock,  with 
the  names  of  the  stockholders  and  the 
value  of  said  shares,  and  deliver  it  to 
the  assessor,  is  a  provision,  not  for  the 
taxing  of  corporations  therein  named 
on  their  capital  stock,  but  for  taxing 
the  shareholders  on  the  value  of  the 
stock  held  by  them,  and  requiring  the 
corporation  to  pay  the  tax  assessed 
against  the  shareholders.  State  v. 
Fleming,   70  Neb.   523,   97   N.   W.   1063. 

Where  shares  of  a  banking  associa- 
tion are  assessed  under  Tax  Law, 
Laws  1896,  p.  806,  c.  908,  §  34,  it  is  a 
property  tax,  and  the  bank  is  not  en- 
titled to  have  it  reduced  because  it  has 
only  enjoyed  the  benefit  of  govern- 
ment protection  for  a  portion  of  the 
year.  National  Copper  Bank  v.  Wells, 
58  Misc.   Rep.  953,  110  N.  Y.   S..  839. 

Where    state   bank   stockholders    de- 
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such  shares  the  amount  so  paid  by  him,  or  deduct  the  same  from  the  divi- 
dends accruing  on  such  shares  f  and  that  the  amount  so  paid  shall  be  a  lien 


posited  a  sum  equal  to  the  face  value 
of  the  stock  held  at  the  time  of  or- 
ganization, and  certificates  of  deposit 
were  issued  to  such  stockholders, 
among  whom  there  was  an  oral  agree- 
ment that  the  deposits  should  not  be 
withdrawn,  but,  in  case  of  a  sale  of 
stock,  should  pass  to  the  purchasers, 
to  whom  new  certificates  of  stock 
should  issue,  which  agreement  was  ob- 
served, and  the  stockholders'  certifi- 
cates were  in  terms  payable  on  sur- 
render, and  bore  an  indorsement, 
"Nonnegotiable,"  such  deposits  were 
properly  assessed  to  the  bank,  under 
Code,  §  1333,  providing  that  shares  of 
stock  in  state  banks  shall  be  taxed  to 
such  banks.  State  Exch.  Bank  v. 
Parkersburg,  112  Iowa  104,  83  N.  W. 
793. 

Pierce's  Code,  §  8613  (Ballinger's 
Ann.  Codes  &  St.,  §  1677),  requires  the 
stock  of  a  bank  to  be  assessed  to  its 
owners;  §§  8614,  8615  provide  that 
the  bank  shall  pay  the  taxes,  and 
may  have  a  lien  on  the  stock  there- 
for; and  §  8593  entitles  every  share- 
holder to  deduct  his  indebtedness 
from  the  gross  amount  of  his  cred- 
its, in  determining  the  net  amount 
for  which  he  shall  be  assessed. 
Held,  that  an  assessment  of  bank 
stock  made  to  the  bank,  instead  of  to 
the  stockholders,  by  which  the  latter 
were  prevented  from  offsetting  in- 
debtedness, was  void.  Jefferson  v. 
First  Nat.  Bank,  38  Wash.  255,  80  Pac. 
449. 

Sess.  Acts  1863-64,  p.  65,  provid- 
ing for  taxation  of  shares  of  stock 
in  banks  and  other  incorporated 
companies,  and  of  property  owned  by 
incorporated  companies  over  and 
above  their  capital  stock,  makes  a  dis- 
tinction between  the  liability  to  taxa- 
tion of  the  property  of  a  corporation 
embraced  within  its  capital  stock  and 
of  the  shares  of  such  stock;  but  in 
either  case,  if  the  officers  of  the  cor- 
poration pay  the  tax,  they  pay  it  for 
the  shareholders.  St.  Louis  Mut.  Life 
Ins.    Co.   V.   Charles,   47   Mo.   463. 

Issuance  of  warrant  by  county  treas- 
urer in  case  of  failure  to  pay. — The 
statutes  of  Kansas  in  relation  to  taxa- 
tion impose  upon  national  banks  the 
duty  of  paying  the  tax  assessed  against 
the  shareholders  therein,  and  authorize 
the  treasurer  of  the  county  where  the 
bank  is  situated  to  issue  warrant  there- 
for in  case  of  the  failure  of  the  bank 
to  pay.     Lyman  v.  First  Nat.  Bank,  6 


Kan.  App.  74,  49  Pac.  639,  reversed  in 
First  Nat.  Bank  v.  Lyman,  59  Kan.  410, 
53  Pac.  135. 

Duty  of  cashier  to  pay  an  ofHcial 
and  not  a  personal  obligation. — Tax 
Law  1889,  §  33,  providing  that  on  de- 
mand being  made  by  the  treasurer  on 
the  cashier  of  any  bank  for  the  pay- 
ment of  any  tax  assessed  on  the  shares 
of  its  capital  stock  it  shall  be  the  duty 
of  the*  cashier  to  pay  said  tax  and 
charge  the  same  against  the  shares  of 
stock  so  assessed,  imposes  on  the 
cashier  an  official,  and  not  a  personal, 
obligation.  Muskegon  v.  Lange,  104 
Mich.   19,   63   N.   W.   158. 

Evidence  held  to  show  payment 
from  money  belonging  to  stockhold- 
ers.— In  an  action  to  recover  money 
paid  to  defendant  for  taxes  levied  on 
bank  stock  owned  by  plaintiff,  it  ap- 
peared that  the  payment  was  made  by 
the  bank.  The  cashier  testified  that 
the  bank  always  paid  personal  taxes 
on  the  shares  of  such  of  the  stock- 
holders as  were  liable  to  taxation,  giv- 
ing one  check  for  the  total  amount, 
and  to  those  stockholders  who  were 
not  subject  to  taxation  a  proportion- 
ate amount  was  remitted,  called  a 
"tax  dividend,"  so  that  the  amount 
paid  each  year  was  equalized  to  the 
stockholders.  Held,  that  such  pay- 
ment by  the  bank  was  from  moneys 
belonging  to  the  stockholders.  .(Etna 
Ins.  Co.  V.  New  York,  7  App.  Div.  145, 
40   N.   Y.   S.   120. 

87.  State  v.  Shryack,  179  Mo.  424, 
78    S.   W.   808. 

The  imposition  of  a  tax  on  the 
shares  of  the  bank  according  to  the 
Louisiana  statute,  which  requires  the 
bank  to  pay  the  tax,  and  then  look  to 
dividends  and  to  the  stockholders  for 
reimbursement,  is  a  tax  on  the  bank 
itself.  Citizens'  Bank  v.  Board,  54 
Fed.   73. 

Acts  of  Indiana  1907,  c.  281,  v/hich 
provides  in  sections  1,  3,  and  5  that  the 
shares  of  capital  stock  of  any  bank 
shall  be  assessed  to  the  owners  thereof, 
and  that  the  bank  shall  retain  so  much 
of  any  dividend  sufficient  to  pay  the 
taxes  assessed  on  such  stock,  etc.,  by 
implication  repeals  Acts  of  1903,  c.  29, 
§  10  (Burns'  Ann.  St.  1908,  §  10,314), 
providing  that  taxes  assessed  upon  the 
shares  of  stock  of  a  bank  shall  be  paid 
by  the  bank  in  the  same  manner  that 
other  individuals  pay  their  taxes,  etc., 
and    the    appearance    of    this   previous 
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on  the  shares  respectively  and  shall  be  paid  before  a  transfer  thereof  can  be 
made.^^  Under  a  statute  requiring  banks  to  pay  taxes  assessed  on  their 
stock,  and  entitling  them  to  deduct  such  taxes  from  dividends  or  to  enforce 
a  statutory  lien  against  the  stock  therefor,  no  resolution  of  the  bank's  board 
of  directors  is  necessary  to  entitle  it  to  pay  taxes  assessed  on  its  stock  and 
to  deduct  the  same  from  dividends.^^  A  state  statute  requiring  banks  to 
pay  the  taxes  assessed  against  their  stockholders  on  their  shares,  and  giving 
the  bank  a  lien  thereon  for  the  amount  advanced,  is  based  on  the  theory  that 
the  bank  holds  assets  of  the  stockholder  from  which  it  can  protect  itself ;  and 
such  payment  can  not  be  enforced  against  the  receiver  of  an  insolvent  na- 
tional bank,  nor  against  its  assets  in  his  hands.*''     So,  also,  it  has  been  held 


act  in  Burns'  Ann.  St.  gives  it  no  force. 
Klauss  V.  Citizens'  Nat.  Bank,  46  Ind. 
App.  683,  93  N.   E.  558. 

Rev.  St.  of  Missouri  1879,  §  6692,  pro- 
vides that  persons  owning  shares  of 
stock  in  banks  need  not  deliver  to  the 
assessor  a  list  thereof,  but  the  presi- 
dent or  other  chief  officer  shall,  under 
oath,  give  the  assessor  a  list  of  all 
shares  of  stock,  and  the  names  of  the 
holders,  and  state  the  actual  cash 
value  of  such  stock,  and  the  property 
of  such  corporation.  Section  6693  pro- 
vides that  the  taxes  assessed  "on 
shares  of  stock"  embraced  in  such  list 
shall  be  paid  by  the  corporations,  re- 
spectively, and  they  may  recover  from 
the  owners  of  such  shares  the  amount 
so  paid  by  them,  etc.  Held,  that  taxes 
should  be  levied  against  the  shares  of 
stock  of  a  banking  corporation,  and 
not  against  the  property  which  the 
shares  represent,  and  a  shareholder  is 
not  liable  for  taxes  assessed  against 
the  property.  Gracy  v.  Catron,  118 
Mo.  280,  24  S.  W.  439. 

38.  State  v.  Shryack.  179  Mo.  424, 
78  S.  W.  808. 

Laws  1882,  c.  409,  as  amended  by 
Laws  1892,  c.  714,  provides  C§  313)  that 
every  bank  shall,  in  December  of  each 
year,  furnish  taxing  officers  with  a  list 
of  its  stockholders,  and  that  the  names 
appearing  on  such  list  shall  be  deemed 
the  owners  of  the  shares,  for  the  pur- 
pose of  assessment.  Section  314  pro- 
vides that  the  tax  on  such  shares  shall 
be  a  lien  from  the  time  of  the  assess- 
ment, and  that  a  transfer  of  the  shares 
after  such  time  shall  be  subject  to  the 
lien.  Section  315  makes  it  the  duty  of 
the  bank  to  pay  the  taxes  on  the  shares 
out  of  the  dividends.  Held,  that  an 
assessment  of  bank  stock  in  the  name 
of  the  person  appearing  on  the  list  is 
valid,  as  against  the  real  owner,  to 
whom  the  shares  were  transferred  be- 
fore the  assessment  was  made,  as  an 
assessment  in  the  name  of  the  person 
appearing   on   the   list  as   owner   is,   in 


effect,  an  assessment  on  the  shares, 
against  whoever  owned  them  at  the 
time  of  the  assessment.  Schaeffler  v. 
Barker,  87   Hun  194,  33  N.   Y.   S.  1042. 

The  lien  of  a  bank  on  shares  of 
stock  for  reimbursement  for  taxes 
paid  thereon  attaches  to  the  stock  and 
its  earnings,  irrespective  of  any  trans- 
fer of  the  stock.  Shainwald  v.  First 
Nat.  Bank,  18  Idaho  372,  109  Pac.  257. 

Where  a  bank  pays  the  taxes  on 
stock  owned  by  its  stockholders,  it 
can  not  charge  the  same  up  against 
the  aggregate  earnings  of  the  bank, 
but  must  charge  it  against  the  shares 
on  which  the  payment  was  made. 
Shainwald  v.  First  Nat.  Bank,  18  Idaho 
372,    109    Pac.    257. 

Where  a  stockholder  in  a  bank  sold 
his  shares  after  the  date  on  which  the 
taxes  attached  and  prior  to  the  pay- 
ment by  the  bank,  it  can  not  thereafter 
pay  over  the  dividends  on  such  stock 
to  the  purchaser,  and  maintain  a  per- 
sonal action  against  the  vendor  for 
recovery  of  the  taxes  so  paid  after  the 
sale.  Shainwald  v.  First  Nat.  Bank, 
18  Idaho  372,  109  Pac.  257. 

39.  Resolution  of  directors  unneces- 
sary.— Kennedy  v.  Citizens'  Nat.  Bank, 
128   Iowa  561,   104  N.   W.   1021. 

40.  Payment  not  enforceable  against 
receiver  of  insolvent  national  bank. — 
Stapylton  v.  Thaggard,  33  C.  C.  A. 
353,    91    Fed.    93. 

Pub.  St.  Mass.,  c.  13,  §§  8-10,  pro- 
vide that  shares  of  stock  in  all  banks, 
state  and  national,  shall  be  taxed  to 
the  owners  thereof,  to  be  paid  in  the 
first  instance  by  the  bank,  v/nich,  for 
reimbursement,  shall  have  a  lien  on 
the  shares  and  all  the  rights  of  the 
shareholders  in  the  bank  property. 
Held,  that  a  suit  for  this  tax  can  not 
be  maintained  against  the  receiver  of 
an  insolvent  national  bank  where  the 
property  represented  by  the  shares  has 
disappeared.  Boston  v.  Beal,  5  C.  C. 
A.  26,  55  Fed.  26,  affirming  51  Fed.  306. 
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that  a  bank  can  not  be  compelled  to  use  its  assets  to  pay  a  tax  on  certain 
shares  of  its  stock,  where  it  can  not  reimburse  itself  against  the  stock,  as 
provided  by  law.*^  In  at  least  one  jurisdiction  it  has  been  held  that  under 
an  act  taxing  a  bank  on  the  shares  of  its  stock,  such  tax  was  payable  out  of 
the  common  funds  of  the  bank.*^  Where  a  state  statute  taxing  bank  stock 
requires  the  bank  to  pay  such  tax  out  of  the  dividends  on  the  stock,  and  a 
federal  statute  taxes  all  dividends  declared  by  such  banks,  the  bank  can  not 
omit  to  return  the  part  of  the  dividends  so  paid  for  state  taxes,  but  is  tax- 
able on  the  whole  dividend.** 

§  326  (le)  Dividends,  Surplus  and-  Undivided  Profits.— Divi- 
dends.— A  state  may  impose  a  tax  of  a  certain  per  cent  on  the  divi- 
dends declared  by  a  bank,**  within  the  limits  set  by  the  charter  of  such 


41.  Payment  can  not  be  compelled 
from  bank's  assets  where  latter  can 
not  reimburse  itself. — St.  John's  Nat. 
Bank  v.  Bingham,  113  Mich.  303,  71  N. 
W.   588. 

Shares  of  bank  stock  being  assess- 
able for  taxation  to  the  individual 
shareholder,  and  the  bank  not  being 
liable  for  the  tcixes,  it  could  not  prop- 
erly pay  the  same,  except  from  divi- 
dends or  other  property  of  the  stock- 
holders in  its  possession.  Redhead  v. 
Iov(ra  Nat.  Bank,  137  Iowa  572,  103  N. 
W.  796. 

Under  Iowa  Laws  1868,  c.  153,  to 
render  a  national  bank,  organized  un- 
der the  National  Banking  Law,  liable 
for  the  payment  of  taxes  due  from  its 
shareholders,  it  must  be  averred  and 
shown  that  the  bank  now  has  or  has 
had  in  its  possession  dividends  or 
other  money  or  property  belonging  to 
the  delinquent  shareholder.  The  bank 
is  not  absolutely  liable,  independent  of 
such  showing;  the  rule  herein  differ- 
ing from  that  under  the  Kentucky  stat- 
ute. Hershire  v.  First  Nat.  Bank,  35 
Iowa  272. 

Under  Code  1873,  §  819,  providing 
that  banks  shall  be  liable  for  the  tax 
on  shares  of  capital  stock  as  the  agent 
of  the  shareholders,  and  that  they 
"shall  retain  so  much  of  any  dividend 
belonging  to  any  shareholder  as  shall 
be  necessary  to  pay  any  taxes  levied 
on  his  shares,"  a  bank  is  not  liable  unless 
it  has  money  or  property  belonging  to 
the  delinquent  shareholder.  Farmers', 
etc.,  Nat.  Bank  v.  Hoffmann,  93  Iowa 
119,  61  N.  W.  418. 

Evidence  that  a  bank  had  not  _  de- 
clared a  dividend  for  a  year  previous 
to  the  levy  of  an  assessment  on  its 
capital  stock,  and  that  the  surplus 
which  it  reported  after  the  assessment 
was  made  was  worthless,  by  reason  of 
the  shrinkage  of  the  securities  compos- 


ing it,  will  sustain  a  finding  that,  after 
the  assessment,  the  bank  had  no 
money  of  the  shareholder  with  which 
to  pay  the  tax.  Farmers',  etc.,  Nat. 
Bank  v.  Hoffmann,  93  Iowa  119,  61  N. 
W.  418. 

43.  Payment  from  common  funds  of 
bank. — By  an  act  of  the  legislature 
relative  to  the  "Bank  of  New- 
bern,"  it  was  provided  that  a  "tax  of 
1  per  cent  per  annum"  should  be  levied 
on  "all  stock  holden  in  the  bank,  ex- 
cept on  stock  holden  by  the  state," 
which  should  be  "paid  to  the  treasurer 
of  the  state  by  the  president  or  cashier 
of  the  bank,"  etc.  Held,  that  the  tax 
was  payable  out  of  the  common  funds 
of  the  bank,  instead  of  the  shares  of 
the  profits  belonging  to  the  holders  of 
the  stotk.  Attorney  General  v.  Bank, 
31  N.  C.  316. 

Under  the  Act  of  1833  chartering  the 
Bank  of  Cape  Fear,  the  tax  of  "25  cents 
on  each  share  of  stock  owned  by  indi- 
viduals" is  payable  out  of  the  general 
funds  of  the  bank;  the  state  not  being 
entitled  to  any  exemption  from  such  tax 
in  the  distribution  of  the  dividends. 
Attorney  General  v.  Bank,  40  N.  C.  71. 

43.  Tax  paid  by  bank  on  shares  of 
stock  not  deducted. — Central  Nat. 
Bank  v.  United  States,  137  U.  S.  355,  34 
L.  Ed.  703,  11  S.  Ct.  126. 

44.  Taxation  of  percentage  on  divi- 
dends.— State  V.  Commercial  Bank,  7 
O.  125;  State  v.  Franklin  Bank,  10  O. 
91;  State  v.  Farmers'  Bank,  11  O.  94; 
Allegheny  v.  Shoenberger  (Pa.),  1 
Grant  Cas.  35. 

When  the  profits  of  a  bank  are  ap- 
plied in  payment  of  stock,  the  profits 
so  applied  are  subject  to  the  tax  im- 
posed by  the  Ohio  Act  of  March  12, 
1831  on  dividends.  State  v.  Farmers 
Bank,  11  O.  94. 

The  only  mode  of  taxing  bank  stock 
is  that  prescribed  by  Act  1850,  §  21,  im- 
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bank,*5  Where  depositors  in  a  savings  bank  do  not  receive  a  fixed  rate  of 
interest  independently  of  what  the  bank  itself  may  make  or  lose  in  lending 
their  money,  but  receive  a  share  of  such  profits  as  the  bank,  by  lending  their 
money,  may,  after  deducting  expenses,  etc.,  find  that  it  has  made,  such  share 
of  profits  is  a  "dividend"  within  meaning  of  the  International  Revenue  Act 
of  1864,  as  amended  by  the  Act  of  1866,  and  not  "interest,"  and  is  taxable 
thereunder.*^ 

Surplus  and  Undivided  Profits. — It  would  seem  to  be  well  estabhshed 
that  the  surplus  and  undivided  profits  of  a  bank  are  subject  to  taxation,*'' 


posing  a  tax  on  dividends  only.  Alle- 
gheny V.  Shoenberger  (Pa.),  1  Grant 
Cas.  35. 

Where  new  stock  in  a  bank  is  cre- 
ated and  sold  at  a  premium,  such  pre- 
mium is  the  property  of  the  stockhold- 
ers, and  a  dividend  of  the  same  among 
the  old  stockholders  is  not  a  dividend 
within  the  meaning  of  St.  1831.  taxine 
dividends  of  banks.  State  v.  Franklin 
Bank,  10  O.  91. 

Where  a  tax  upon  bank  dividends, 
actually  declared,  is  properly  laid,  the 
creditors  of  the  bank  can  not  dispute 
it  collaterally,  though  the  bank  was  in- 
solvent at  the  time,  and  the  dividend 
a  fraud  ujion  stockholders  and  credit- 
ors. In  re  Pennsylvania  Bank  Assign- 
ees' Account,  39  Pa.  103. 

A  tax  on  the  dividends  arising  from 
stock  in  the  United  States  Bank,  owned 
by  citizens  of  a  state  by  whose  author- 
ity the  tax  is  assessed,  is  constitutional. 
State  V.  Tax  Collector  (S.  C),  2  Bailey 
654. 

45.  By  the  charter  of  the  Commer- 
cial Bank  of  Cincinnati,  no  tax  of  more 
than  4  per  cent  on  the  dividends  can 
be  levied  on  the  bank  or  its  business. 
State  V.  Commercial  Bank,  7  O.  135. 

By  the  act  under  which  defendant 
bank  was  chartered,  it  was  required  to 
pay  a  tax  on  dividends  declared  of  R 
per  cent.  Its  charter  had  three  years 
to  run  when  a  general  law  (.^.ct  April 
1,  1835)  was  passed,  taxing  dividends 
of  all  banks  at  a  graduated  rate  accord- 
ing to  the  rate  of  the  dividends,  from 
8  to  11  per  cent,  and  on  April  7,  1835, 
an  act  was  passed  extending  defend- 
ant's charter  from  the  first  Wednes- 
day of  May,  1837  (the  date  of  expira- 
tion of  its  former  charter),  and  provid- 
ing that  the  bank  "shall,  after  the  first 
Wednesday  in  May  in  the  year  1837, 
and  thenceforth,"  pay  taxes  as  pro- 
vided in  the  Act  of  April  1,  1835.  Held, 
that  since  the  act  extending  defend- 
ant's charter  did  not  declare  in  nega- 
tive terms  that  defendant  should  not 
be  liable  to  the  increased  tax  imposed 
by  the  general  law  until  after  its  nev/ 


charter  should  take  effect,  it  would  not 
be  regarded  as  repealing  the  general 
law  as  to  defendant,  and  therefore  it 
was  subject  to  the  increased  tax  from 
the  date  of  the  passage  of  the  law,  not- 
withstanding the  act  of  April  7,  1875. 
Commonwealth  v.  Easton  Bank,  10  Pa. 
443. 

Recovery  of  excess  legally  due  on 
dividends. — The  auditor  general  and 
state  treasurer  have  jurisdiction,  under 
the  Act  of  1811,  etc.,  to  settle  an  ac- 
count and  state  a  balance  against  a 
bank  for  unpaid  taxes  on  dividends; 
and  the  fact  that  an  amount  was  paid 
and  received  by  the  treasurer  for  such 
taxes  does  not  preclude  a  settlement 
of  an  account  for  the  excess  legally  due. 
Commonwealth  v.  Easton  Bank,  10  Pa. 
443. 

46.  To  depositors  in  savings  bank. — 
Cary  v.  Savings  Union  (U.  S.),  33  Wall. 
38,  33   L.   Ed.  779. 

47.  Taxability  of  surplus  and  undi- 
vided profits. — State  v.  Bank,  95  Tenn. 
331,  31  S.  W.  993.  And  see  Pollard  v. 
First  Nat.  Bank,  47  Kan.  406,  28  Pac. 
302. 

By  the  laws  of  New  Jersey  of  1862, 
p.  349,  §  8,  it  is  provided  "that  all  pri- 
vate corporations  are  to  be  assessed 
at  the  full  amount  of  their  capital  stock 
paid  in  and  accumulated  surplus." 
State  V.  Utter,  34  N.  J.  L.  489. 

Act  1887,  §  7,  subsec.  10,  after  de- 
scribing the  various  kinds  of  property 
to  be  taxed,  provided  that  all  other 
personal  property,  whether  belonging 
to  individuals,  corporations,  or  firms, 
should  be  liable  to  taxation.  Acts  Ex. 
Sess.  1891,  p.  76,  c.  36,  §  3,  provides 
that  the  surplus  and  undivided  profits 
in  a  bank  shall  be  assessable  to  said 
bank,  and  the  same  shall  not  be  con- 
sidered in  the  assessment  of  the  stock 
therein.  Held,  that  these  acts  author- 
ize the  assessment  of  surplus  and  undi- 
vided profits  of  a  bank.  State  v.  Bank, 
95  Tenn.  331,  31  S.  W.  993. 

In  the  case  of  Iowa  State  Sav.  Rank  v. 
Burlington,  98  Iowa  737,  61  N.  W.  851, 
the    supreme    court    of   Iowa   held   the 
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provided  the  state  has  imposed  a  tax  upon  it,*^  and  it  has  been  legally  as- 
sessed.* ^  The  surplus  and  undivided  profits  of  a  bank  are  not  exempt  from 
taxation,  under  a  charter  exempting  the  capital  stock  from  taxation.^" 
Where,  however,  the  surplus  of  a  bank,  under  its  charter  and  the  laws  of 
the  state  where  it  exists,  is  held  to  belong  to  the  depositors,^!  or  is  a  guar- 


surplus  of  a  savings  bank  taxable  un- 
der an  act  which  provides  that  "the 
paid  up  capital  oi  all  savings  banks 
shall  be  subject  to  taxation." 

The  "accumulated  profits"  of  a  bank, 
which  have  never  been  divided  among 
the  stockholders,  but  have  been  re- 
tained for  banking  purposes,  are  not 
a  part  of  the  capital  stock  in  such  sense 
as  to  be  exempt  from  the  general  rules 
of  taxation  applicable  to  other  prop- 
erty. State  Banli  v.  Milwaukee,  18  Wis. 
381. 

The  surplus  of  a  foreign  savings 
bank,  invested  m  the  capital  stock  of 
domestic  banks,  state  and  national,  is 
taxable  in  this  state,  under  the  New 
York  Laws  1882,  c.  409,  §  312,  which 
provides  that  the  istockholders  in  every 
bank,  state  or  national,  shall  be  assessed 
or  taxed  on  the  value  of  their  shares  of 
stock  at  the  place  where  the  bank  is 
located,  and  that  such  shares  of  stock 
shall  be  assessed  like  other  taxable 
property  owned  by  individuals,  and 
with  like  deductions.  Savings  Bank  v. 
Coleman,  135  N.  \.  231,  31  N.  E.  1022, 
affirming  63  Hun  633,  18  N.  Y.  S.  675. 

For  a  state  to  tax  the  surplus  capital 
of  national  banks,  in  excess  of  the 
amount  they  are  required  to  carry  to 
their  surplus  fund  semiannually,  is  not 
prohibited  by  congress,  and  is  not  an 
encroachment  upon  the  constitutional 
powers  vested  in  the  federal  govern- 
ment. First  Nat.  Bank  v.  Petersbor- 
ough,  56  N.  H.  38,  32  Am.   Rep.  416. 

The  undivided  profits  of  a  national 
bank,  beyond  the  amount  required  by 
law  to  be  kept  as  a  surplus  fund,  are 
taxable,  though  invested  in  govern- 
ment bonds.  First  Nat.  Bank  v.  Con- 
cord, 59  N.  H.  75. 

A  savings  bank  is  not  entitled  to 
abatement  of  taxes  because  its  surplus 
is  not  as  large  relatively  as  other  such 
banks.  Petition  of  Union  Five  Cents 
Sav.  Bank,  68  N.  H.  384,  36  Atl.  17. 

Tax  on  surplus  a  property  tax.— 
Rev.  Laws  1905,  §  839,  provides  for  tax- 
ation of  savings  banks  by  deducting 
the  total  deposits  and  accounts  payable 
from  the  assets,  including  personal 
property  appertaining  to  the  business, 
and  for  the  listing  of  the  surplus,  if 
any,  and  its  assessment  as  credits,  as 
provided  by  §  835.  Held,  that  the  tax 
upon  the  surplus  is  a  property  tax,  and 


not  a  tax  upon  the  franchise  to  exist 
as  a  corporation.  State  v.  Farmers', 
etc.,  Sav.  Bank,  114  Minn.  95,  130  N. 
W.  445,  rehearing  denied  and  judgment 
modified  130  N.  W.  851. 

The  taxation  of  the  surplus  capital 
of  national  banks  by  state  authority  is 
not  the  taxation  of  the  means  or  agen- 
cies employed  by  the  general  gov- 
ernment for  the  execution  of  its  con- 
stitutional powers,  but  is  the  taxation 
of  the  property  of  such  agents.  First 
Nat.  Bank  v.  Petersborough,  56  N.  H. 
38,  32  Am.  Rep.  416. 

48.  State  v.  Bank,  95  Tenn.  221,  31 
S.  W.  993. 

The  original  act  incorporating  a 
bank  directed  that  counties  should  pay 
to  the  state  semiannually  a  certain  per 
cent  on  the  stock  actually  paid  in  dur- 
ing the  continuance  of  the  charter. 
Before  the  bank  was  organized,  such 
section  was  repealed  by  a  supplement 
directing  that  in  lieu  of  other  taxes  the 
bank  should  pay  a  tax  semiannually,  at 
a  certain  rate  on  the  whole  of  the  cap- 
ital stock  actually  paid  in  during  the 
continuance  of  the  charter.  By  an- 
other act  a  certain  tax  was  imposed  on 
75  per  cent  of  the  surplus  or  continu- 
ous fund  of  the  banks  of  the  state  gen- 
erally. Held,  that  the  words  "in  lieu 
of  other  taxes"  contained  in  the  sup- 
plement to  the  charter  did  not  exempt 
the  ban|c  from  the  payment  of  the  last- 
mentioned  tax  imposed  on  its  surplus 
by  the  general  act.  State  v.  Bank 
(Del.),  2  Houst.  99,  73  Am.  Dec.  699. 

49.  State  v.  Bank,  95  Tenn.  221,  31 
S.  W.  993. 

A  bank  can  not  escape  taxation  by 
investing  its  surplus  in  untaxable  se- 
curities. Such  securities  must  be 
counted  in  fixing  the  bank's  assets, 
as  they  are  designed  and  used  to  off- 
set an  equal  amount  of  indebtedness. 
State  V.  Assessor,  37   La.   Ann.   850. 

50.  Surplus  and  undivided  profits 
taxable  though  capital  stock  exempt. 
—State  V.  Bank,  95  Tenn.  221,  31  S. 
W.   993. 

51.  Where  surplus  held  to  belong 
to  depositors. — Groton  Sav.  Bank  v. 
Barker,    154   N.   Y.   122,   47   N.    E.   1103. 

When  the  surplus  of  a  savings  bank, 
under  its  charter  and  under  the  laws 
of  the  state  where  it  exists,  belongs 
to    its     depositors    and    though    it    is 
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anty  fund,  which  the  bank  is  by  statute  required  to  keep,  and  which  can  not 
be  used  for  dividends,  it  is  exempt  from  taxation.^^  Only  that  portion  of 
the  surplus  capital  of  a  bank  is  subject  to  taxation  which  is  not  invested  in 
tax-paying  property  or  property  exempt  from  taxation.^^  Until  a  dividend 
is  declared  out  of  the  bank's  surplus,  the  shareholders  have  no  title  to  it. 
The  right  and  title  is  in  the  corporation. 5* 


not  payable  at  the  same  time  with 
their  deposits,  and  may  be  retained  for 
a  time  to  meet  contingencies,  the  de- 
positors or  their  representatives  are 
ultimately  entitled  to  the  pecuniary 
benefit  of  it,  such  surplus  is  a  debt 
due  the  depositors,  and  under  Laws 
1857,  c.  456,  is  not  subject  to  taxation. 
Order  19  App.  Div.  64,  45  N.  Y.  S.  811; 
Groton  Sav.  Bank  v.  Barker,  154  N. 
Y.   132,   47   N.   E.   1103. 

The  exemption  from  taxation  in  the 
New  York  Laws  1896,  c.  908,  §  4,  subd. 
14,  of  "the  deposits  in  any  bank  for 
savings  which  are  due  depositors,"  in- 
cludes the  surplus  fund  accumulated 
under  Banking  Law  1893,  u.  689,  § 
133,  which  is  accumulated  for  the  se- 
curity of  such  depositors,  and  "to 
meet  any  contingency  or  loss  in  the 
business  from  the  depreciation  of  its 
securities  or  otherwise."  Newburgh 
Sav.  Bank  v.  Peck,  32  Misc.  Rep.  477, 
50  N.  Y.  S.  830,  judgment  affirmed  32 
App.  Div.  634,  52  N.  Y.  S.  359,  and 
157   N.   Y.   51,   51   N.   E.  413. 

The  surplus  fund  of  a  savings  bank, 
y/hich  Laws  1893,  c.  689,  §  123,  author- 
izes to  be  accumulated  for  the  de- 
positors' security,  is  exempt  from  taxa- 
tion, under  Laws  1896,  c.  908,  §  4, 
subd.  14,  exempting  "the  deposits 
in  any  bank  for  savings  which  are 
due  depositors,"  as  said  §  133  provides 
for  a  ,  division  among  depositors  of 
excess  accumulations  above  15  per 
cent  of  the  deposits,  thereby  declaring 
that  the  surplus  belongs  to  depositors. 
Order  52  N.  Y.  S.  359,  affirmed. 
Newburgh  Sav.  Bank  v.  Peck,  157  N. 
Y.  51,  51  N.  E.  412. 

A  savings  bank  in  New  York  is  not 
liable  to  be  taxed  on  uninvested  cash, 
not  a  surplus  after  deducting  debts. 
People  V.  Beers  (N.  Y.),  67  How.  Prac. 
219. 

Under  Tax  Act  1851,  authorizing 
the  taxation  of  the  stock  of  a  corpora- 
tion in  the  hands  of  stockholders,  and 
exempting  from  taxation  so  much  of 
the  property  of  the  corporation  as  is 
represented  by  the  stock  taxed  in  the 
hands  of  stockholders,  the  surplus 
fund  of  a  bank  is  exempt  from  taxa- 
tion, as  it  belongs  to  the  stockholders, 


and  is  represented  by  the  stock.  Bel- 
videre  Bank  v.  Tunis,  23  N.  J.  L.  546. 
The  reserved  profits  of  a  savings 
bank,  whose  charter  empowers  the  di- 
rectors by  a  majority  vote  to  "divide 
the  whole  property  among  the  deposi- 
tors in  proportion  to  their  respective 
interests  therein,"  belong  to  the  de- 
positors, and  can  not  be  taxed  as  the 
property  of  the  bank.  Mechanics' 
Sav.  Bank  v.  Granger,  17  R.  L  77,  20 
Atl.   203. 

52.  Guaranty  fund  required  by  stat- 
ute to  be  kept  by  savings  bcUiks. — The 
public  statute  of  New  Hampshire,  c. 
65,  §§  5,  11,  13,  requires  every  savings 
banlc  to  pay  to  the  state  treasurer  an- 
nually, on  October  1st,  a  tax  of  1 
per  cent  on  the  amount  of  the  depos- 
its on  which  it  pays  interest,  and  its 
capital  stock,  less  the  value  of  all  its 
real  estate;  and  provide  that  the  real 
estate  shall  be  taxed  to  the  corpora- 
tion in  the  town  where  situated,  and 
that  "the  taxes' assessed  as  aforesaid 
upon  savings  banks  *  *  *  shall  be  in 
lieu  of  all  other  taxes  against  the  cor- 
poration and  against  their  stock- 
holders and  deoositors  on  account 
of  their  interests  therein."  Chapter 
165,  §  16,  requires  such  banks  to 
keep  a  guaranty  fund,  which  can 
not  be  used  for  dividends.  Held,  th?t 
the  guaranty  fund  can  not  be  taxed  in 
the  town  where  the  bank  is  located 
under  the  designation  of  "surplus 
capital."  Laconia  Sav.  Bank  v.  La- 
conia,   67   N.   H.   334,   38   Atl.   384. 

53.  Limitation  of  taxability. — Me- 
chanics' Nat.  Bank  v.  Concord,  68  N. 
H.    607,   44   Atl.   704. 

54.  Shareholders  without  title  until 
dividend  declared  from  surplus. — ■ 
State  V.  Bank,  95  Tenn.  221,  31  S.  W. 
993. 

A  dividend,  declared  by  a  bank  and 
paid  by  issuing  to  its  stockholders 
time  checks  payable  at  future  dates,  is, 
before  the  time  for  presentation  of 
the  checks,  an  asset  for  the  bank,  and 
subject  to  taxation.  Grenada  Bank 
V.   Adams,   87   Miss.   669,   40   So.   4. 

Declaration  of  dividend  out  of  sur- 
plus as  subterfuge  to  avoid  tcixation. 
— -Whether  a  resolution  of  the   direct- 
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§  326  (If)  Deposits.— United  States  Tax.— The  United  States  in- 
ternal revenue  law  formerly  laid  a  tax  of  one  twenty-fourth  of  one  per 
centum  per  month  on  the  deposits  with  any  person  or  corporation  engaged 
in  banking.  But  this  was  repealed  by  the  Act  of  March  3,  1883,  ch.  21,  22 
Stat.  L.  488.55 

State  Tax. — With  regard  to  the  state's  taxation  of  deposits  in  banks, 
the  decisions  vary  in  the  various  jurisdictions.  Thus,  according  to  some 
authorities,  moneys  deposited  in  a  bank  by  its  customers  become  the  prop- 
erty of  the  bank  and  are  taxable  as  suchj^^  while  according  to  others,  bank 


ors  of  a  national  bank,  made  February 
28th,  declaring  a  dividend  of  $40,000, 
payable  out  of  the  surplus,  to  be 
placed  to  the  credit  of  stockholders' 
account,  and  to  remain  as  a  deposit 
until  otherwise  ordered,  is  a  mere  sub- 
terfuge to  avoid  taxation  on  the  1st 
day  of  March  following,  or  is  made 
in  good  faith,  is  a  question  of  fact 
to  be  determined  by  the  trial  court; 
and  where  that  court  has  heard  the 
testimony  of  witnesses,  and  made  a 
finding  in  favor  of  the  good  faith  of 
the  transaction,  and  there  is  some  evi- 
dence to  support  such  finding,  it  will 
not  be  disturbed  on  appeal.  Pollard 
V.  First  Nat.  Bank,  47  Kan.  406,  28 
Pac.    202. 

55.  Former  United  States  tax  on 
deposits. — See,  construing  this  tax 
law.  Savings  Bank  v.  Archbold,  104 
U.  S.  708,  36  L.  Ed.  901;  Bank  v. 
Collector  (U.  S.),  3  Wall.  495,  18  L. 
Ed.  207;  Oulton  v.  Savings  Inst.  (U. 
S.),  17  Wall.  109,  21  E.  Ed.  618. 

State  funds  on  deposit  taxable  by 
United  States  as  deposits. — Manhattan 
Co.  V.  Blake,  148  U.  S.  412,  37  E.  Ed. 
504,    13    S.    Ct.    640. 

Deposits  in  savings  banks. — Savings 
Bank  v.  Archbold,  104  U.  S.  708,  26 
L.  Ed.  901;  Bank  v.  Collector  (U.  S.), 
3  Wall.  495,  18  L.  Ed.  207;  Oulton  v. 
Savings  Inst.  (U.  S.),  17  Wall.  109,  21 
L.   Ed.  618. 

Entry  in  depositor's  passbook. — 
Oulton  V.  Savings  Inst.  (U.  S.),  17 
Wall.   109,   21   L.    Ed.   618. 

Regulation  limiting  right  to  with- 
draw.— Oulton  V.  Savings  Inst.  (U. 
S.),    17    Wall.    109,    21    L.    Ed.    618. 

56.  Taxation  of  deposits  as  property 
of  bank. — Los  Angeles  v.  State  Loan, 
etc.,  Co.,  109  Cal.  396,  43  Pac.  149; 
Commonwealth  v.  Peoples',  etc.,  Sav. 
Bank  (Mass.).  5  Allen  428;  Common- 
wealth V.  Barnstable  Sav.  Bank,  126 
Mass.  526;  State  v.  Carson  City  Sav. 
Bank,  17  Nev.  146,  30  Pac.  703;  Peti- 
tion of  Union  Five  Cents  Sav.  Bank, 
68  N.  H.  384,  36  Atl.  17;  Wyatt  v.  State 


Board",  74  N.  H.  553,  70  Atl.  387; 
Bridgewater  v.  Amerman,  37  N.  J.  L. 
408;  Montpelier  Sav.  Bank,  etc.,  Co. 
V.  Montpelier,  73  Vt.  364,  50  Atl.  1117; 
State  V.  Clement  Nat.  Bank  (Vt.),  78 
Atl.   944. 

Moneys  deposited  with  a  bank  or 
banker,  unless  specially  deposited,  be- 
come the  moneys  of  the  bank  or 
banker,  appertaining  to  the  business 
of  banking,  and  proper  to  be  listed 
with  the  other  money  belonging  to 
that  business,  and  this  is  equally  true 
of  general  deposits,  whether  they  hap- 
pen to  be  used  in  the  discounting  of 
paper,  or  held  in  reserve  to  pay  prob- 
able current  demands.  Ellis  v.  Linck, 
2   O.    St.  xiii. 

Moneys  deposited  in  a  savings  bank 
by  its  customers  become  its  property, 
and  are  taxable  as  such.  State  v.  Car- 
son City  Sav.  Bank,  17  Nev.  146,  30 
Pac.   703. 

Savings  banks  without  capital  stock, 
being  taxable  for  the  full  amount  of 
their  property  and  valuable  assets, 
without  any  deduction  for  debts  or 
liabilities,  are  to  be  taxed  for  their 
deposits.  Bridgewater  v.  Amerman, 
37   N.   J.   L.   408. 

The  California  Pol.  Code,  §  3617, 
provides  that  demands  due  on  account 
of  money  deposited  with  savings  and 
loan  corporations  shall,  for  taxation 
purpose,  be  treated  as  an  interest  in 
the  property,  and  shall  not  be  assessed 
to  the  owner  thereof.  Held,  that  a 
corporation  authorized  by  its  charter 
to  do  a  general  loan  and  trust  busi- 
ness, but  which  also  conducted  a 
"savings  department,"  and  paid  a 
stipulated  rate  of  interest  on  deposits 
in  that  department,  though  the_  de- 
positor did  not  otherwise  participate 
in  the  corporation's  earnings,  was 
subject  to  taxation  on  the  amount  de- 
posited in  said  department.  Los  An- 
geles V.  State  Loan,  etc.,  Co.,  109  Cal. 
396,   42    Pac.   149. 

Whether  or  not  a  corporation  was 
engaged   in   the   transaction   of  a   sav- 
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ings  and  loan  business  is  not,  for  the 
purpose  of  taxation  conclusively  de- 
termined by  its  articles  of  incorpora- 
tion. Ivos  Angeles  v.  State  Loan,  etc., 
Co.,   109   Cal.  3fi6,  43   Pac.   149. 

Under  the  New  Hampshire  Laws 
1864,  c.  4038,  as  amended  by  Laws 
1873,  c.  17,  §  3,  Laws  1869,  c.  4,  §  1, 
and  Laws  1895,  c.  108,  §  1,  requiring 
the  treasurers  of  savings  banks  to 
return  a  statement  of  the  deposits  and 
accumulations  due  from  the  bank  to 
each  depositor,  and  pay  to  the  state 
treasurer  three-fourths  of  1  per  cent 
on  general  deposits,  and  1  per  cent 
on  special  deposits  and  accumulations, 
after  deducting  the  value  of  the  bank's 
real  estate,  a  bank  is  taxable  for  the 
amount  of  its  deposits  if  the  value 
of  its  assets  is  equal  to  such  amount, 
though  it  receives  no  income  from 
some  of  the  assets.  Petition  of  Union 
Five  Cents  Sav.  Bank,  68  N.  'H.  384, 
36  Atl.   17. 

The  tax  of  1  per  cent  on  deposits 
in  savings  banks,  imposed  by  the  New 
Hampshire  Pub.  St.  1901,  c.  65,  §  5, 
re-enacting  a  previous  statute,  passed 
to  secure  the  taxation  of  such  accu- 
mulations which  had  largely  escaped 
taxation,  construed  by  the  courts  to 
impose  a  tax  on  property,  is  a  tax 
on  property.  Wyatt  v.  State  Board, 
74    N.    H.    553,    70    Atl.    387. 

The  legislature  have  power  to  im- 
pose upon  savings  banks  an  annual 
tax  on  account  of  their  deposits, 
founded  upon  the  amount  of  their  de- 
posits, to  be  assessed  one  half  on  the 
average  amount  of  deposits,  for  the 
six  months  preceding  the  1st  day  of 
May,  and  the  other  half  on  the  aver- 
age amount  for  the  six  months  pre- 
ceding the  1st  day  of  November;  and 
if  a  statute  imposing  such  taxes  is 
passed  in  April,  a  tax  may  be  levied 
under  it  founded  upon  the  average 
amount  of  deposits  for  the  six  months 
preceding  the  1st  day  of  May  of  the 
same        year.        Commonwealth  v. 

People's,  etc.,  Sav.  Bank  (Mass.),  5 
Allen,    438. 

A  savings  bank  is  liable  to  the  tax 
imposed  by  St.  1862,  c.  224,  and  St. 
1868,  c.  315,  one  half  on  the  average 
amount  of  deposits  for  the  six  months 
preceding  the  1st  day  of  May,  and 
the  other  half  on  the  average  amount 
for  the  first  six  months  preceding  the 
1st  day  of  November,  although  it  is 
on  one  of  those  days,  and  has  been,  for 
more  than  six  months  preceding,  tem- 
porarily prohibited  by  writ  of  injunc- 
tion, issued  on  the  petition  of  the  com- 
missioners, from  proceeding  with  its 
business,   except  in   receiving  and  col- 


lecting money  due  to  it,  in  making  in- 
vestments in  specified  securities,  and 
in  foreclosing  mortgages  and  selling 
land  held  by  foreclosure;  and  although 
it  is  after  May  1st  perpetually  re- 
strained from  doing  business,  and  re- 
ceivers are  appointed.  Commonwealth 
V.  Barnstables,  Sav.  Bank,  12'j  Mass. 
536. 

V.  S.  §§  582,  583,  requires  savings 
banks  and  trust  companies  to  pay  a 
certain  state  tax  on  their  deposits,  in- 
cluding money  or  securities  received  as 
trustees.  Section  584  provides  that  no 
other  tax  shall  be  assessed  on  such  de- 
posits or  accumulations  in  savings 
banks  or  in  trust  companies,  except  in- 
dividual deposits  exceeding  in  the  ag- 
gregate $1,500.  Held,  that  the  word 
"deposit,"  as  so  used,  was  not  limited 
to  deposits  in  the  ordinary  sense,  but 
also  includes  securities  held  as  a  part 
of  a  trust  fund  by  such  bank  or  trust 
company.  Montpelier  Sav.  Bank,  etc., 
Co.  V.  Montpelier,  73  Vt.  364,  50  Ai-1- 
1117. 

V.  S.,  §§  583-584,  requiring  every 
savings  bank  and  trust  company  to 
pay  a  state  tax  upon  the  average 
amount  of  its  deposits,  after  deducting 
therefrom  individual  deposits  in  excess 
of  $1,500  each,  and  providing  that  no 
other  tax  shall  be  assessed  on  such 
deposits,  except  on  individual  deposits 
exceeding  $1,500,  do  not  prevent  the 
2ssessment  of  municipal  taxes  on  the 
excess  over  $1,500  of  a  trust  fund 
held  by  a  bank  or  trust  company  as 
trustee.  Montpelier  Sav.  Bank,  etc., 
Co.  V.  Montpelier,  73  Vt.  364,  50  Atl. 
1117. 

The  special  charter  of  a  savings 
bank  (Laws  1898,  No.  320)  authorized 
It  to  receive  money  on  deposit  or 
in  trust  at  such  interest,  not  exceeding 
the  legal  rate,  and  on  such  terms,  as 
might  be  agreed  upon.  It  was  also 
authorized  to  issue  letters  of  credit, 
purchase  and  sell  stocks,  bonds,  etc., 
and  to  discount  bills  of  exchange,  etc. 
Held  that,  in  view  of  the  historical 
development  of  savings  banks,  show- 
ing them  to  be  successors  to  state 
banks  of  cirdulation,  discount,  and  de- 
posit, and  as  the  bank  in  question  had 
all  the  powers  given  banks  of  circu- 
Ktion,  discount,  and  deposit  by  V.  S. 
c.  173,  except  the  power  to  buy  and 
sell  gold  and  silver  bullion,  foreign 
coin,  and  bills  of  exchange,  such  bank 
was  a  bank  of  discount  and  deposit, 
authorized  to  receive  noninterest- 
bearing  commercial  deposits  as  well 
as  those  for  savings  and  investment, 
the  word  "deposits"  in  the  charter  cov- 
ering   both    classes    of    deposits;    and 
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deposits  are  held  to  be  taxable  to  the  depositors  and  not  to  the  bank.^'^    A 


hence,  under  V.  S.  583,  584,  as 
amended  by  Laws  1896,  No.  18,  §  2, 
imposing  a  tax  on  savings  banks  in 
proportion  to  their  average  deposits, 
such  bank  was  taxable  on  its  total 
deposits,  without  distinction  as  to 
whether  they  were  commercial  or  sav- 
ings. State  V.  Franklin  County  Sav. 
Bank,  etc.,  Co.,  74  Vt.  246,  52  Atl.  1069. 

The  deposits  of  savings  banks  in 
Maryland,  invested  in  ground  rents, 
reserved  under  leases  of  99  years,  re- 
newable forever,  on  property  which 
by  the  law  of  the  state  is  assessed  to, 
and  the  taxes  thereon  paid  by,  the 
leasehold  owners,  are  not  liable  to 
tiixation  under  chapter  483,  Laws  1874, 
which  provides  that  the  officers  of  a 
savings  bank  shall  furnish  to  the  comp- 
troller, on  or  before  the  first  day  of 
July  in  each  year,  the  aggregate 
amount  of  deposits  in  such  corpora- 
tion, and  shall  pay  to  the  treasurer, 
on  or  before  the  first  day  of  January 
succeeding,  out  of  the  interest  due 
the  depositors,  the  state  tax  on  said 
deposits.  State  v.  Central  Sav.  Bank, 
67   Md.   290,   10  Atl.   290,   11   Atl.   357. 

Where  bank  in  hands  of  receivers. 
— The  provisions  of  St.  1862,  c.  224, 
regulating  taxation  of  .savings  banks, 
do  not  apply  to  corporations  in  the 
hands  of  receivers,  and  perpetually 
enjoined  from  transacting  business, 
even  though  they  have  transacted 
business  during  a  part  of  the  six 
months  next  preceding  the  assess- 
ment day;  namely,  May  1st,  or  No- 
vember 1st.  Commonwealth  v.  Lan- 
caster Sav.  Bank,  123  Mass.  493. 

Where  a  receiver  deposits  in  a  bank 
money  acquired  by  the  sale  of  person- 
alty in  his  hands,  the  corporation  of 
Vvliich  he  is  receiver  remains  the  legal 
(••wner  of  the  fund,  and  hence  the  re- 
ceiver is  not  liable  to  be  taxed  as  the 
owner  of  the  debt  created  by  the  de- 
posit. City  Nat.  Bank  v.  Baker  Co., 
3  80  Mass.  40,  61  N.  E.  223. 

Although  a  savings  bank  has  in- 
vested a  portion  of  its  funds  in  United 
States  securities,  the  tax  imposed  by 
St.  3  862,  c.  224.  and  St.  1863,  c.  164, 
may  be  assessed  upon  the  whole  aver- 
age amount  of  its  deposits,  as  therein 
provided,  and  may  be  collected  in  full. 
Commonwealth  v.  Provident  Inst. 
(Mass.),  12  Allen  312,  affirmed  Provi- 
dent Inst.  V.  Massachusetts  (U.  S.),  6 
Wall.  611,  18  L.  Ed.  907. 

A  savings  bank,  the  property  and 
business  of  which  are  in  the  possession 
of    a    bank    commissioner,    under    St. 


1910,  c.  399,  held-  not  liable  to  the  tax 
imposed  by  Mass.  St.  1909,  c.  490,  pt. 
3,  §  21,  on  deposits.  Greenfield  Sav. 
Bank  v.  Commonwealth  (Mass.),  97 
N.    E.   927. 

57.  Deposits  taxable  not  to  bank, 
but  to  depositors. — Branch  v.  Marengo, 
43  Iowa  600;  Campbell  v.  Wiggins,  2 
Tex.  Civ.  App.  1,  20  S.  W.  730;  Camp- 
bell V.  Riviere  (Tex.  Civ.  App.),  22  S. 
W.  993;  Commonwealth  v.  Bank,  118 
Ky.  547,  26  Ky.  L.  Rep.  407,  8l"  S.  W. 
679;  Deposit  Bank  v.  Daviess  County, 
102  Ky.  174,  39  S.  W.  1030,  44  L.  R.  A. 
835;  Commonwealth  v.  Wathen,  31  Ky. 
L.    Rep.    980,    104    S.    W.    364. 

A  banker  is  liable  to  taxation  only 
for  such  moneys  and  credits  as  are 
in  his  possession  as  owner,  and  not 
for  those  which  he  may  hold  as  the 
custodian  of  others.  Bank  deposits 
are  taxable  to  the  depositors,  and  not 
to  the  bank.  Branch  v.  Marengo,  43 
Iowa  600. 

Money  deposited  in  a  bank  by  a  re- 
ceiver is  money  on  hand,  and  not  a 
debt  against  the  bank,  and  is  liable 
to  taxation.  Campbell  v.  Riviere 
(Tex.   Civ.   App.),   22    S.   W.   993. 

Although  a  deposit  in  a  bank  sub- 
ject to  the  sight  check  of  the  deposi- 
tor is  usually  held  to  be  only  a  debt 
against  the  bank,  it  is  regarded  by 
the  laws  of  Texas  providing  for  the 
rendition  of  property  for  taxation  as 
cash,  and  as  such  is  not  subject  to 
be  set  ofif  for  the  purposes  of  taxation 
by  the  liabilities  of  the  depositor. 
Campbell  v.  Wiggins,  2  Tex.  Civ.  App. 
1,   20    S.   W.   730. 

A  depositor  of  money  in  bank  sub- 
ject to  his  sight  check  can  not  escape 
its  taxation  as  cash  by  showing  that 
the  bank  did  not,  at  the  time  it  was 
assessed,  actually  have  so  much  money 
in  its  vaults.  Campbell  v.  Wiggins,  2 
Tex.  Civ.  App.  1,  20  S.  W.  730. 

While  a  bank  may  credit  a  cus- 
tomer's deposit  on  his  overdue  paper 
held  by  the  bank,  the  money  belongs 
to  the  customer,  and  is  subject  to 
his  checks  until  the  bank  exercises 
this  right;  and,  until  this  is  actually 
done,  the  money  is  taxable  in  the  de- 
positor's hands  as  if  he  owed  nothing 
to  the  bank.  Commonwealth  v-  Wa- 
then, 31  Ky.  L.  Rep.  980,  104  S.  W. 
364. 

The  Kentucky  Const,  §  171,  provides 
that  taxes  shall  be  uniform,  and  shall 
be  levied  and  collected  by  the  general 
laws.  Section  172  enacts  that  all 
property  not  exempted  by  the  consti- 
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state  tax  upon  a  state  bank,  on  account  of  its  depositors,  of  a  percentage  on 
the  amount  of  its  deposits,  has  been  held  to  be  a  franchise  tax,  not  a  tax 
on  property,  and  vaHd.^^  Accordingly,  a  savings  institution  having  a  portion 
of  its  deposits  invested  in  federal  securities  declared  by  the  act  of  congress 
authorizing  their  issue  to  be  exempt  from  taxation  under  state  authority, 
is  liable  under  such  a  statute  to  a  tax  on  account  of  such  deposits  as  on  ac- 
count of  others. 53  A  statute  providing  for  the  assessment  of  interest- 
bearing  national  bank  deposits  to  the  depositor  at  their  face  value,  is  not 
invalid  for  failure  to  provide  for  official  valuation  f  nor  can  the  owner  of 


tution  shall  be  assessed  at  its  fair  cash 
value.  Section  174  requires  that  all 
property,  whether  owned  by  natural 
persons  or  corporations,  shall  be  taxed 
in  proportion  to  its  value,  unless 
exempted,  and  declares  that  all  cor- 
porate property  shall  pay  the  same 
rate  of  taxation  paid  by  individuals. 
Held,  that  banks  are  not  required  to 
pay  taxes  on  the  money  deposited  with 
them  by  their  customers,  or  assets 
which  represent  it,  but  that  the  de- 
positors are  required  to  pay  the  tax 
on  such  money.  Commonwealth  v. 
Bank,  118  Ky.  547,  26  Ky.  L.  Rep.  407, 
81  S.  W.  679. 

A  deposit  in  a  savings  bank  is  tax- 
able to  the  depositor,  although  de- 
posited by  him  to  the  use  of  a  third 
person,  to  whom  it  is  payable  on 
coming  of  age;  but  in  case  of  the 
death  of  such  person  prior  to  that 
event,  then  to  be  paid  "to  me  or  my 
heirs  on  demand."  In  re  Perry,  16 
N.    H.   44. 

The  provision  of  the  New  York 
Laws  1896,  c.  908,  §  4,  subd.  14, 
exempting  from  taxation  the  depos- 
its in  any  savings  bank  which  are 
due  to  depositors,  does  not  exempt 
the  depositor,  but  only  the  bank.  In 
re  Haight,  33  App.  Div.  496,  53  N.  Y. 
S.   226. 

Revenue  Act  1903.  §  4  (Comp.  St. 
1903,  p.  1283),  providing  that  the  word 
"money,"  as  used  in  the  act  for  the 
purpose  of  listing  for  taxation  shall 
include  money  deposited  in  bank  or 
elsewhere,  is  intended  to  include  money 
on  general  deposit  in  a  bank.  Critch- 
field  V.  Nance  County,  77  Neb.  807, 
110   N.  W.   538. 

Money  which  one  has  in  the  bank 
is  not  exempt  from  taxation  because 
it  was  derived  from  his  salary  as  a 
federal  officer;  it  losing  its  identity  as 
salary  when  it  has  been  paid  to  him 
and  come  into  his  possession.  Dyer 
■V.   Melrose,   197   Mass.   99,   83    N.   E._  6. 

Where  a  person,  to   escape  taxation 
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on  a  deposit  in  a  bank,  makes  a  check 
for  the  amount  of  the  deposit  payable 
to  himself  in  legal  tender  notes,  which 
he  receives  and  afterwards  again  places 
in  the  bank  as  a  special  deposit,  and 
three  days  afterwards  changes  his 
special  deposit  of  legal  tender  notes 
into  a  general  deposit  of  current  funds, 
the  transaction  as  to  the  government 
is  void,  and  the  money  deposited  is 
not  exempt  from  taxation.  Mitchell 
v.   Leavenworth,  9  Kan.  344. 

Taxation  to  both  bank  and  deposi- 
tor.— According  to  some  decisions  it 
is  apparently  held  that  where  money 
is  deposited  in  a  bank,  the  depositor 
may  be  taxed  on  the  credit  evidenced 
by  the  certificate  of  deposit,  and  the 
bank  may  be  taxed  on  the  money, 
which,  by  the  deposit,  passed  abso- 
lutely to  the  dominion  of  the  bank, 
and  became  its  property,  to  use  and 
control  for  its  own  purposes,  and  that 
this  will  not  constitute  double  taxa- 
tion. Exchange  Bank  v.  Hines,  3  O. 
St.  1,  28.  See,  also,  Yuba  v.  Adams 
&  Co.,  7  Cal.  35;  Savings  Bank  v.  New 
London,  20  Conn.  111. 

58.  Tax  of  percentage  on  amount  of 
deposits  as  franchise  tax. — Provident 
Inst.,  V.  Massachusetts  (U.  S.),  6 
Wall.  611,  18  L.  Ed.  907;  Society  v. 
Coite  (U,  S.),  6  Wall.  594,  18  L.  Ed. 
897;  State  v.  Clement  Nat.  Bank  (Vt.), 
78    Atl.    944. 

59.  Notwithstanding  deposits  in- 
vested in  exempt  securities. — Provi- 
dent Inst.  V.  Massachusetts  (U.  S.), 
6  Wall.  611,  18  L.  Ed.  907.  See,  also, 
Bank  v.  Collector  (U.  S.),  3  Wall,  495, 
18  L.  Ed.  207;  Society  v.  Coite  (U.  S.), 
6  Wall.  594,  18  L.  Ed.  897;  Hamilton 
Co.  V.  Massachusetts  (U.  S.),  6  Wall. 
632,  18  L.  Ed.  904;  Snyder  v.  Bettman, 
190  U.  S.  249,  47  L.  Ed.  1035,  23  S.  Ct. 
803. 

60.  Taxation  of  interest-bearing  na- 
tional bank  deposits. — State  zi.  Clem- 
ent  Nat.   Bank   (Vt),   78   Atl.   94i. 
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an  interest-bearing  national  bank  deposit  object  to  an  assessment  of  his 
credit  representing  the  deposit  at  its  full  amount  because  of  the  possibility 
that  the  bank  may  prove  insolvent.®^ 

§  326  (Ig)  Loans,  Investments  and  Securities. — As  a  general  rule 
banks  may  properly  be  taxed  on  the  notes,  mortgages,  stocks,  or  other  se- 
curities or  evidences  of  indebtedness,  held  by  them,^^  ^nd  in  some  states 


61.  State  V.  Clement  Nat.  Bank  (Vt), 
78  Atl.   944. 

62.  Taxation  of  notes,  mortgages, 
and  other  securities. — Farmers'  Loan, 
etc.,  Co.  V.  Newton,  97  Iowa  502,  66 
N.  W.  784;  Pennsylvania  Co.  v.  Lough- 
lin,  139  Pa.  613,  21  Atl.  163;  Philadel- 
phia Sav.  Fund  Soc.  v.  Yard,  9  Pa.  359; 
Bank  v.  State  (Miss.),  13  Smedes  & 
M.  456. 

Under  the  Pennsylvania  Act  of  1846, 
investments  in  mortgages  and  loans 
made  by  a  corporation  created  to  re- 
ceive deposits,  on  which  interest  is 
allowed  to  the  depositors,  are  taxa- 
ble for  state  and  county  purposes. 
Philadelphia  Sav.  Fund  Soc.  v.  Yard, 
9    Pa.   359. 

A  loan  by  a  bank  incorporated  in 
another  state  to  a  bank  incorporated 
in  Mississippi  is  within  the  statute  of 
Mississippi  of  1841,  subjecting  loans 
at  interest  by  individuals  to  a  tax  of 
one-fourth  of  1  per  cent.  Bank  v. 
State   (Miss.),  12  Smedes  &  M.  456. 

Under  Act  February,  1841,  which 
levies  a  tax  of  one-fourth  of  1  per 
cent  on  all  money  loaned  at  interest, 
a  loan  by  the  bank  of  the  United 
States  of  Pennsylvania  will  be  subject 
to  tax,  though  the  loan  was  made 
prior  to  the  passage  of  the  act.  Bank 
T.  State  (Miss.),  12  Smedes  &  M. 
456. 

The  Pennsylvania  Act  of  June  1, 
1889,  §  1  (P.  L.  420)  imposes  a  tax 
upon  all  mortgages  held  by  "any  joint- 
stock  company,  association,  limited 
partnership,  bank,  or  corporation."' 
Section  21  imposes  a  tax  on  the  capi- 
tal stock  of  corporations,  but  provides 
that  corporations,  etc.,  "liable  to  tax 
on  capital  stock  under  this  section, 
shall  not  be  required  to  pay  further 
taxes  on  the  mortgages,"  etc.,  "con- 
stituting any  portion  of  their  assets, 
within  the  appraisal  value  of  their 
capital  stock."  Held,  that  the  capital 
stock  of  corporations  was  first  to  be 
taxed  at  its  appraised  value,  and  then 
their  mortgages  not  included  in  the 
appraised  value  of  the  capital  stock 
are  to  be  taxed  under  §  1.  Pennsyl- 
vania Co.  V.  Loughlin,  139  Pa.  612,  21 
Atl.   163. 


The  Pennsylvania  Acts  of  June  7, 
1879,  of  June  10,  1881,  and  of  June 
30,  1885,  provide  that  "all  mortgages 
and  money  owing  by  solvent  debtors, 
*  *  *•  owned  or  possessed  by  any  per- 
son or  persons  whatsoever,"  shall  be 
liable  to  taxation  for  state  purposes. 
Held,  that  the  acts  did  not  impose  a 
tax  on  mortgages  and  other  moneys 
at  interest  in  the  hands  of  corpora- 
tions, in  addition  to  the  tax  paid  by 
the  corporations  upon  their  capital 
stock,  and  invested  in  such  mortgages 
and  loans,  "persons"  in  the  act  not 
including  corporations.  Hunter's  Ap- 
peal (Pa.),  10  Atl.  429;  Appeals  of 
Loughlin    (Pa.),    10    Atl.    832. 

A  private  banker  is  not  within  the 
proviso  to  Revenue  Act  June  8,  1891 
(P.  L.  329),  §  1,  imposing  a  tax  of  4 
mills  on  mortgages  and  moneys  owing 
by  solvent  debtors,  "whether  by  prom- 
issory note,  or  penal  or  single  bill, 
bond  or  judgment,"  provided  "that 
this  section  shall  not  apply  to  bank 
notes  or  notes  discounted  ♦  *  *  by 
any  bank,  banking  institution,  savings 
institution  or  trust  company,"  though 
Act  June  27,  1895  (P.  L.  396),  §  1, 
imposes  on  private  bankers  a  tax  of 
3  per  cent  on  earnings.  Common- 
wealth V.  McKean,  300  Pa.  383,  49 
Atl.  983. 

Under  Code  Pub.  Gen.  Laws,  art. 
81,  §  4,  et  seq.,  relative  to  state  taxa- 
tion of  property  held  by  banks  and 
other  corporations,  except  savings 
banks,  providing  that  the  tax  shall  be 
imposed  on  the  holders  of  the  capital, 
the  value  of  the  capital  stock  being 
taken  as  the  value  of  the  corporate 
property,  and  that  the  corporation 
shall  collect  the  tax  from  the  stock- 
holders and  pay  it  directly  to  the 
state,  and  §  86,  Code  Pub.  Gen.  Laws, 
and  §  86a  (Laws  1890,  p.  537,  c.  491), 
imposing  on  savings  banks  a  tax  of 
one-fourth  of  1  per  cent  on  their  de- 
posits, without  any  deduction  for  de- 
posits invested  in  property  which  is 
not  taxable  or  on  which  some  other 
persons  or  corporations  are  required 
to  pay  taxes,  and  providingthat  such 
other  persons  or  corporations  shall 
not  be  entitled  to  exemption  by  reason 
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such  taxation  has  been  expressly  required  by  the  constitution.*^     In  some 


of  the  ownership  of  the  property  by 
a  savings  bank,  a  bank,  savings  bank, 
or  other  corporation  is  not  exempt 
from  taxation  on  any  stock  loans  of 
the  city  of  Baltimore  of  which  it  is 
the  holder,  within  §  90,  providing  that 
the  stock  loans  of  said  city,  on  which 
it  shall  pay  the  state  tax  for  the 
holders  thereof,  shall  not  include  that 
on  which  the  holders  thereof  are  ex- 
empt from  taxation.  State  v.  Balti- 
more   (Md.),    65    Atl.    369. 

Where  a  corporation  whose  bonds 
are  held  by  a  state  savings  bank,  fails 
to  comply  with  Act  June  30,  1885  (P. 
L.  193),  requiring  the  treasurer  of  a 
corporation  issuing  bonds  to  deduct 
from  the  interest  payable  thereon,  the 
four  mills  tax  imposed  on  all  corpo- 
rate loans  by  Act  June  8,  1891  (P.  L. 
239),  and  the  savings  bank  fails  to  pay 
its  capital  stock  tax  within  the  time 
required  by  Act  July  15,  1897  (P.  L. 
292),  exempting  a  state  savings  insti- 
tution from  taxation  on  its  bonds 
owned  by  it  in  its  own  right  upon  pay- 
ment before  March  1st  in  each  year, 
of  the  tax  imposed  in  such  year  upon 
the  shares  of  its  capital  stock,  the 
corporation  is  itself  liable  for  the  four 
mills  tax  on  the  bonds  though  the 
bank  paid  its  capital  stock  tax  a  few 
days  after  the  time  required  by  the 
statute,  and  the  corporation  did  not 
know  of  the  bank's  failure  to  secure 
the  exemption.  Commonwealth  v. 
Clairton  Steel  Co.,  339  Pa.  246,  78  Atl. 
131. 

Bonds  deposited  with  the  auditor 
to  secure  the  redemptio.n  of  the  bills 
issued  by  the  banks  are  subject  to  taxa- 
tion.    Bank  v.  Hamilton,  31  III.  53. 

Moneys,  credits,  and  evidences  of  in- 
debtedness, employed  and  invested 
within  the  state  by  a  foreign  banking 
corporation  doing  business  therein, 
were  not  exempt  from  taxation,  under 
subdivision  13,  §  4,  of  the  tax  law  (Laws 
1896,  p.  799,  c.  908),  exempting  moneys 
of  a  nonresident  under  the  control  or 
in  the  possession  of  his  agent  in  the 
state,  when  transmitted  to  such  agent 
for  investment  or  otherwise,  because 
they  were  not  in  the  hands  of  an 
agent,  but  in  the  corporation's  own 
hands,  and  further  because  they  were 
not  sent  to  the  corporation  for  col- 
lection, but  belonged  to  it,  and  were 
needed  and  used  in  its  business.  Or- 
der 53  Misc.  Rep.  194,  103  N.  Y.  S.  84, 
affirmed.  International  Banking  Corp. 
V.  Raymond,  117  App.  Div.  63,  103  N. 
Y.  S.  85. 


Where  a  nonresident  corporation  is 
carrying  on  in  the  state  a  complete 
banking  business,  it  can  not  claim  ex- 
emption from  taxation  on  its  capital 
invested  in  the  state,  under  Tax  Law, 
Laws  1896,  p.  799,  c.  908,  §  4,  subd. 
13,  exempting  money  of  a  nonresident, 
under  the  control  or  in  the  possession 
of  his  agent  in  the  state,  when  trans- 
mitted to  such  agent  for  the  purpose 
of  investment  or  otherwise;  the  pro- 
vision applying  only  when  the  foreign 
principal  retains  control  of  his  funds, 
and  the  transactions  of  the  agent  are 
confined  to  the  mere  loaning  of  the 
money,  carrying  on  no  trade  or  com- 
mercial or  other  dealing.  Interna- 
tional Banking  Corp.  v.  Raymond,  53 
Misc.  Rep.  194,  103  N.  Y.  S.  84,  order 
affirmed  in  117  App.  Div.  63,  103  N.  Y. 
S.   85. 

63.  It  is  a  requisition  of  the  Ohio 
constitution,  that  "the  general  as- 
sembly shall  provide  by  law  for  taxing 
the  notes  and  bills  discounted  or  pur- 
chased, moneys  loaned,  and  all  other 
prooerty  effects  or  dues  of  every  de- 
scription (without  deduction),  of  all 
banks  now  existing,  or  hereafter 
created,  and  of  all  bankers,  so  that  all 
property  employed  in  banking  shall 
always  bear  a  burden  of  taxation  equal 
to  that  imposed  on  the  property  of 
individuals."  Art.  XII,  §  3.  The  leg- 
islature endeavored  to  comply  with 
this  requisition,  by  an  Act  passed  13th 
April,  1858,  55  O.  L.  128.  Determin- 
ing that  it  was  not  the  intention  of 
the  constitution  to  regard  as  property 
subject  to  be  taxed,  every  note  or 
bill  discounted,  every  sum  of  money 
loaned,  all  effects  or  dues  of  every 
description  had  or  owned  by  any  hank  or 
banker  during  the  fiscal  year,  the  leg- 
islature provided:  "To  ascertain  the 
amount  of  notes  and  bills  discounted 
and  purchased,  and  all  other  moneys, 
eflfects  or  dues  of  every  description 
belonging  to  such  bank  or  banking 
company,  loaned,  invested,  or  other- 
wise used  or  employed,  with  a  view 
to  profit,  or  upon  which  such  bank 
or  banking  company  receives,  or  is 
entitled  to  receive  interest.  *  *  * 
there  shall  be  taken  as  a  criterion, 
the  average  amount  of  the  aforesaid 
items  for  each  month  during  the  year 
next  previous  to  the  time  of  makinpr 
such  statement,  if  so  lonsr  such  bank 
or  banking  company  shall  have  been 
engaged  in  business,  and  if  not.  then 
during  such  time  as  such  bank  or  bank- 
ing company  shall  have  been  engaged 
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jurisdictions  savings  banks  are  expressly  exempted  from  taxation  on  cer- 
tain of  their  investments  ;^*  as,  for  instance,  bank  stock  in  which  such  sav- 
ings banks  have  invested  money  received  on  deposit,^^  certain  investments 
in  real  estate,^®  loans  secured  by  mortgage  on  real  estate,  etc.^'^    The  fact 


in  business;  and  the  average  shall  be 
made  by  adding  together  the  amount 
so  found  belonging  to  such  bank  or 
banking  company  in  each  month,  so 
engaged  in  business,  and  dividing  the 
same  by  the  number  of  months  so 
added  together."  Section  3.  The 
first  two  sections  of  the  Act  of  12th 
April,  1858,  are  in  terms  only  appli- 
cable to  incorporated  banks  of  circula- 
tion; the  third  section  extends  to 
bankers  and  brokers,  and  applies  the 
same  rule  of  average  value,  provided 
in  the  second  section,  which,  by  a 
clerical  error,  was  written  or  printed 
the  twelfth.  Robinson  v.  Ward,  13  O. 
St     293 

Under  the  act  of  April  13,  1858  (55 
Ohio  Laws,  p.  128),  a  partnership  en- 
gaged in  the  business  of  banking  was 
liable  as  such  to  the  tax  imposed  by 
that  act.  Robinson  v.  Ward,  13  O. 
St.   293. 

64.  Exemption  of  savings  banks 
from  taxation  on  investments. — A 
savings  bank  is  not  subject  to  tax  on 
its  investments  under  the  statutes. 
Depositors  of  more  than  $250  are 
taxed  on  their  deposits.  Rutland  Sav. 
Bank   v.    Rutland,    53   Vt.   463. 

Under  Pennsylvania  Act  July  15, 
1897  (P.  ly.  292),  a  savings  bank  which 
pays  a  tax  on  its  capita!  stock  is  ex- 
empt from  taxation  on  bonds  of  a 
corporation  owned  by  it.  Peoples' 
Sav.  Bank  v.  Monongahela  River,  etc., 
Coke  Co.,  39  Pa.  Super.  Ct.  153. 

65.  Savings  banks  not  taxable  for 
bank  stock  in  which  deposits  in- 
vested.— ^Worcester  County  Inst.  v. 
Worcester   (Mass.),   10  Cush.  138. 

By  the  Rhode  Island  Tax  Act  of 
January,  1855,  bank  stocks  in  which  a 
savings  institution  has  invested  its  de- 
posits for  income  can  not  be  taxed  to 
the  corporation;  such  stocks  repre- 
senting the  deposits  which,  under  the 
act,  are  taxable  to  the  depositors  in 
the  towns  where  they  respectively  re- 
side. Providence  Inst.  v.  Gardiner,  4 
R.  I.  484. 

Where  a  savings  bank  has  complied 
with  Laws  1895,  c.  108,  §  1,  providing 
that  a  savings  bank  shall  pay  to  the 
state  treasurer  annually  a  tax  of  three- 
fourths  of  1  per  cent  on  the  amount 
of  the  general  deposits  on  which  it 
pays  interest,  after  deducting  the  value 
of  all  its   real   estate   and   of  its  loans 


secured  by  mortgage  on  real  estate 
situated  in  the  state,  made  at  a  rate 
not  exceeding  5  per  cent  per  annum, 
it  is  relieved  from  a  further  tax  on 
bank  stock  which  was  purchased  with 
a  portion  of  the  deposits.  Somers- 
worth  Sav.  Bank  v.  Somersworth,  68  N. 
H.  403,  44  Atl.  534. 

66.  Investments  in  real  estate. — 
Under  St.  1869,  c.  4,  taxing  all  deposits 
and  accumulations  in  the  civil  savings 
banks  in  the  state,  however  they  may 
be  invested,  requiring  such  tax  to  be 
against  the  banks,  and  to  be  paid  to 
the  state  in  the  first  instance,  and  ex- 
empting the  banks  from  any  other 
taxation,  real  estate  owned  by  a  sav- 
ings bank,  purchased  with  the  deposits 
and  accumulations,  is  not  subject  to 
taxation  as  real  estate  in  the  place 
where  located.  Rockingham,  etc.,  Sav. 
Bank  v.   Portsmouth,  53  N.  H.  17. 

By  Pub.  St.,  c.  116,  §  20,  cl.  7  (St. 
1876,  c.  203,  §  9,  cl.  6;  St.,  1870,  c.  326), 
10  per  cent  of  the  deposits  of  a  sav- 
ings bank,  but  not  exceeding  $200,000, 
may  be  invested  in  the  purchase  of 
a  suitable  site,  and  the  erection  of  a 
suitable  building,  for  the  convenient 
transaction  of  its  business.  By  Pub. 
St.  c.  13,  §  30,  savings  banks  are  to  pay 
a  state  tax,  on  account  of  their  de- 
positors, assessed  on  their  deposits: 
"provided,  that  so  much  of  the  de- 
posits as  are  invested  in  real  estate 
used  for  banking  purposes  *  *  *  shall 
be  exempt  from  taxation  under  the 
provisions  of  this  section,  and  that 
so  much  of  said  deposits  as  are  in- 
vested in  real  estate,  the  title  to 
which  has  been  acquired  by  *  *  *  pur- 
chase under  the  provisions  of  §  30,  c. 
116,  shall  be  exempt,"  etc.  Held,  that 
the  parts  of  an  authorized  bank  build- 
ing not  used  for  banking  purposes  are 
also  exempt  from  the  state  tax.  In 
re  Suffolk  Sav.  Bank,  149  Mass.  1,  30 
N.   E.   331. 

The  word  "deposits,''  as  used  in  § 
20,  means  all  the  funds  which  the  bank 
holds  for  investment.  In  re  Suffolk 
Sav.   Bank,  149  Mass.  1,  30  N.   E.  331. 

67.  Loans  secured  by  mortgage  on 
real  estate.— N.  H.  Laws  1895,  c.  108, 
§  1,  provides  for  a  tax  upon  the  gen- 
eral deposits  in  savings  banks,  "after 
deducting  the  value  of  all  loans  se- 
cured by  mortgage  upon  real  estate," 
etc.     The  report  of  the  bank  comrais- 
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that  loans  made  by  a  bank  are  secured  by  property  which  is  exempt  from 
taxation  does  not  render  such  loans  untaxable.**  Under  a  statute  declaring 
that  a  real  estate  mortgage  shall  be  deemed  an  interest  in  land  for  the  pur- 
poses of  taxation,  and  that  bank  shares  shall  only  be  assessed  after  deduct- 
ing the  value  of  real  estate  taxed  to  the  bank,  mortgages  held  by  a  bank 
must  be  taxed  to  the  bank,  and  deducted  from  the  value  of  the  shares  of  its 
capital  stock,  though  the  mortgagors  had  agreed  to  pay  the  taxes.*^  A  stat- 
ute providing  for  the  assessment  of  the  average  value  of  the  moneys  and 
credits  which  have  been  in  the  possession  of  a  corporation  making  loans, 
has  no  application  when  loans  were  made  in  the  name  of  the  corporation 
by  private  persons,  but  the  corporation  never  had  in  its  possession  or  con- 
trol any  of  the  moneys.''^*' 

§  326  (Ih)  Ownership  or  Possession  of  Property. — It  would 
seem  that  a  bank  may  properly  be  taxed  on  property  held  by  it  in  trust,  in 
the  same  manner  that  other  trustees  are  bound  to  pay,'^i  but  not  on  stocks 


sioners,  in  view  of  which  the  statute 
was  passed,  classified  savings-banks 
investments,  including  "loans  secured 
by  real  estate,"  and,  in  a  separate  cate- 
gory, "railroad  bonds,"  and  recom- 
mended the  reduction  of  taxation  on 
such  institutions.  Laws  1895,  c.  105, 
§  12;  Id.  c.  114,  §  1,  els.  1,  9— distm- 
guish  between  loans  secured  by  mort- 
gage of  real  estate  and  bonds.  Acts 
1901,  c.  83,  expressly  excludes  invest- 
ments in  railroad  bonds  from  the 
benefit  of  the  exemption  provided  for 
by  Laws  1895,  c.  108,  §  1.  Pub.  St.,  c. 
2,  §§  1,  2,  require  that,  in  the  construc- 
tion of  the  statutes,  words  and  phrases 
shall  be  construed  according  to  the 
common  and  approved  usage  of  the 
language.  Held,  that  the  exemption  in 
Laws  1895,  c.  108,  §  1,  did  not  include 
railroad  bonds,  though  secured  by 
mortgage  on  the  real  estate  and  other 
property  of  the  roads.  State  v.  Amos- 
keag  Sav.  Bank,  71  N.  H.  535,  53  Atl. 
739. 

68.  Taxation  of  loans  secured  by  ex- 
empt property. — Savings,  etc.,  Soc.  v. 
San  Francisco,  131  Cal.  356,  63  Pac. 
665. 

69.  Taxation  of  mortgage  to  bank 
notwithstanding  agreement  by  mort- 
gagors to  pay  taxes. — Latham  i".  Board, 
91  Mich.  509,  53  N.  W.  15,  followin<;- 
Detroit  v.  Board,  91  Mich.  78,  51  N.  W. 
787,  16  L.  R.  A.  59. 

Act  April  1,  1833  (Charter  Citizens' 
Bank  of  Louisiana),  §  24,  providing 
that  all  mortgages  executed  to  such 
bank  for  stock  or  bonds  may  be  fore- 
closed at  any  time,  notwithstanding  the 
bona  fides  of  any  subsequent  purchaser 
of   the   mortgaged   property,    does    not 


prevent  a  sale  cf  such  property  for 
taxes,  nor  affect  the  validity  of  the  tax 
title.  Augusti  v.  Citizens'  Bank,  46  La. 
Ann.  529,  15  So.  74. 

70.  Statutes  taxing  corporations  mak- 
ing loans  inapplicable  where  loans 
made  by  private  persons  in  name  of 
corporation. — Farmers'  Loan,  etc.,  Co. 
V.  Newton,  97  Iowa  502,  66  N.  W.  784. 

The  organization  of  a  cprporation  to 
make  and  sell  loans  after  its  articles 
of  incorporation  had  been  filed,  and 
blank  applications  for  loans,  notes,  and 
mortgages  had  been  procured  for  it  by 
the  promoters,  was  abandoned;  no 
stock  having  been  issued  .or  other 
property  than  the  blanks  acquired. 
These  were  assigned  in  blank  by  the 
corporation,  and  divided  among  the 
promoters,  who  never  became  mem- 
bers of  the  corporation.  Held,  that 
the  corporation  was  not  subject  to  as- 
sessment, as  the  owner  of  notes  and 
mortgages  appearing  in  its  name  in  the 
county  recorder's  office,  through  the 
blanks  being  used  by  the  promoters 
in  their  own  business.  Farmers'  Loan, 
etc.,  Co.  V.  Newton,  97  Iowa  502,  66  N. 
W.  784. 

71.  Banks  taxable  on  property  held 
in  trust. — In  re  Philadelphia  Sav.  Fund 
Soc,  4  Clark  155,  7  Pa.  L.  J.  186. 

Article  113  of  the  Texas  Penal  Code, 
which  requires  the  taxpayer  to  render 
his  property  for  assessment,  applies, 
not  only  to  the  property  actually 
owned  by  him,  but  to  all  property  held 
by  him  in  a  fiduciary  capacity,  and  in- 
cludes bank  officials  with  respect  to 
the  shares,  stocks,  etc.,  owned  by  the 
individuals  of  the  corporation.  Downes 
V.  State,  22  Tex.  Cr.  App.  393,  3  S.  W. 
242. 
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pledged  to  it  as  collateral  security  for  a  debtJ^  Money,  notes  and  credits 
in  the  hands  of  assignees  or  liquidators  of  insolvent  state  banks  have  been 
held  to  be  subject  to  taxation J^ 

§  326   (li)  Taxation  on  Circulation— §  326  (lia)  In  General.— 

Express  provision  has  been  made  by  acts  of  congress  for  the  taxation  of 
the  circulation  of  both  state  and  national  banks.^* 

§  326  (lib)  Purpose  of  Provisions  Taxing  Circulation. — The  pur- 
pose of  the  semiannual  tax  of  two  per  cent  on  the  amount  of  the  circulating 
notes  of  a  national  bank  was  not  revenue,  but  to  reimburse  the  treasury  for 
expenses  incurred  in  printing  the  notes  and  all  other  expenses.  The  pur- 
pose of  the  tax  on  the  state  banks  was  revenue,  coupled  with  the  policy  of 


72.  Not  taxable  on  property  pledged 
as  collateral  security. — Waltham  Bafik 
V.  Walfham  (Mass.),  10  Mete.  334. 

73.  Money,  etc.,  in  hands  of  assign- 
ees or  liquidators  of  insolvent  banks. — 
The  notes  and  solvent  credits  of  an 
insolvent  state  bank  passing  to  an  as- 
signee by  a  general  assignment  before 
February  1st  in  any  year  are  taxable 
in  the  hands  of  the  assignee,  under 
Code  1893,  §  3755,  providing  that  each 
person,  when  required,  shall  make  out 
and  deliver  to  the  assessor  a  true  list 
of  his  taxable  personal  property,  held 
in  his  own  right  or  as  trustee  or  other- 
wise, on  February  1st  preceding.  Ger- 
ard V.  Duncan,  84  Miss.  731,  36  So.  1034, 
66  Iv.  R.  A.  461. 

The  assignees  of  the  Bank  of  Illinois, 
being  a  quasi  corporation,  are  bound 
to  pay  the  taxes  assessed  on  the  prop- 
erty thereof.  Ryan  v.  Gallatin,  14 
111.  78. 

Money  in  possession  of  the  liquida- 
tors of  an  insolvent  bank  is  subject  to 
taxation.  State  v.  Bank,  50  L,a.  Ann. 
696,  23  So.  464. 

74.  Statutory  provisions  for  taxation 
of  circulation. — On  the  25th  of  Febru- 
ary, 1863,  the  act  authorizing  national 
bank  associations  was  passed,  in  which, 
for  the  first  time  during  many  years, 
congress  recognized  the  expediency 
and  duty  of  imposing  a  tax  upon  cur- 
rency. By  this  act  a  tax  of  two  per 
cent  annually  was  imposed  on  the  cir- 
culation of  the  associations  authorized 
by  it.  Soon  after,  by  the  Act  of  March 
3d,  1863,  a  similar  but  lighter  tax  of 
one  per  cent,  annually  was  imposed 
on  the  circulation  of  state  banks  in 
certain  proportions  to  their  capital,  and 
of  two  per  cent  on  the  excess;  and  the 
tax  on  the  national  associations  was 
reduced  to  the  same  rates._  Both  acts 
also  imposed  taxes  on  capital  and  de- 
posits, which  need  not  be  noticed  here. 
At  a  later  date,  by  the  Act  of  June  3d, 


1864,  which  was  substituted  for  the  Act 
of  February  25th,  1863,  authorizing  na- 
tional banking  associations,  the  rate  of 
tax  on  circulation  was  continued  and 
applied  to  the  whole  amount  of  it,  and 
the  shares  of  their  stockholders  were 
also  subjected  to  taxation  by  the  states; 
and  a  few  days  afterwards,  by  the  Act 
of  June  30,  1864,  to  provide  ways  and 
means  for  the  support  of  the  govern- 
ment, the  tax  on  tlie  circulation  of  the 
state  banks  was  also  continued  at  the 
same  annual  rate  of  one  per  cent,  as 
before,  but  payment  was  required  in 
monthly  installments  of  one-twelfth  of 
one  per  cent,  with  monthly  reports 
from  each  state  bank  of  the  amount  in 
circulation.  It  can  hardly  be  doubted 
that  the  object  of  this  provision  was 
to  inform  the  proper  authorities  of  the 
exact  amount  of  paper  money  in  cir- 
culation, with  a  view  to  its  regulation 
by  law.  The  first  step  taken  by  con- 
gress in  that  direction  was  by  the  Act 
of  July  17,  1862,  prohibiting  the  issue 
and  circulation  of  notes  under  one  dol- 
lar by  any  person  or  corporation.  The 
act  just  referred  to  was  the  next,  and 
it  was  followed  some  months  later  by 
the  Act  of  March  3d,  1865,  amendatory 
of  the  prior  internal  revenue  acts,  the 
sixth  section  of  which  provides,  ''that 
every  national  banking-  association, 
state  bank,  or  state  banking  association, 
shall  pay  a  tax  of  ten  per  centum  on 
the  amount  of  the  notes  of  any  state 
bank,  or  stale  banking  association, 
paid  out  by  them  after  the  1st  day  of 
July,  1866."  The  same  provision  was 
re-enacted,  with  a  more  extended  ap- 
plication, on  the  13th  of  July,  1866,  in 
these  words:  "Every  national  banking 
association,  state  bank,  or  state  bank- 
ing association,  shall  pay  a  tax  of  ten 
per  centum  on  the  amount  of  notes  of 
any  person,  state  bank,  or  state  bank- 
ing association  used  for  circulation, 
and   paid   out   by  them  after  the   first 
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ultimately  eompelling  the  retirement  of  state  bank  notesJ^  The  statutory- 
provisions  embodied  in  Rev.  St.  §§  3410,  3411,  3417  (U.  S.  Comp.  St.  1901, 
pp.  2248,  2251),  which  declare  that  whenever  the  outstanding  circulation 
of  any  bank  does  not  exceed  five  per  cent  of  its  capital  "said  circulation 
shall  be  free  from  taxation,"  does  not  extend  to  national  banks.  It  was 
intended  only  as  an  inducement  to  state  banks  to  be  converted  into  national 
banks  by  exempting  from  taxation  all  their  circulating  medium  below  five 
per  cent  of  their  capital,  issued  and  emitted  under  state  organization.'^® 

§  326  (lie)  Provisions  Construed  and  Applied. — The  word  "is- 
sued," as  used  in  the  act  placing  a  tax  of  one-twelfth  of  one  per  cent  a 
month  on  the  "average  amount  of  circulation  issued  by  any  bank,"  etc. 
(Rev.  Stats.,  §  3408),  means  not  only  the  making  of  the  notes,  but  includes 
also  the  idea  of  putting  them  out  into  circulation." 

What  Subject  to  Tax. — The  tax  of  ten  per  cent  which  all  banks  and 
banking  associations,  state  and  national,  are  required  to  pay  "on  the  amount 
of  notes  of  any  person,  or  of  any  state  bank  or  state  banking  association, 
used  for  circulation  and  paid  out  by  them"  (Rev.  Stats.,  §  3412),  applies  to 
amounts  paid  out  by  the  state  bank  in  its  own  previously  issued  notes,  as 
well  as  to  payments  in  notes  of  persons  or  other  state  banks.'^*  Section  19 
of  the  act  of  February  8,  1875,  which  provides  "that  every  person,  firm,  as- 
sociation, other  than  national  bank  associations,  and  every  corporation,  state 
bank,  or  state  banking  association,  shall  pay  a  tax  of  10  per  centum  on  the 
amount  of  their  own  notes  used  for  circulation  and  paid  out  by  them,"  must 
be  construed  as  limited  in  its  effect  to  notes  payable  in  money ;  otherwise  all 
sorts  of  negotiable  paper,  such  as  "grain  receipts,"  fare  tickets,  and  the  like, 
might  be  subject  to  the  same  taxation.'''^ 

day  of  August,  1866,  and  such  tax  shall  only    as    are    intended    to    circulate    as 

be   assessed  and  paid  in   such   manner  money.      The    act    bears    no    reference 

as  shall  be  prescribed  by  the  commis-  to  the   so-called  notes  issued  by  mer- 

sioner    of    internal    revenue."      Veazie  cantile  firms  to  be  redeemed  in  goods. 

Bank  i/.  Fcnno  (U.  S.),  8  Wall.  533,  19  United  States  v.  White,  19  Fed.  723. 
L.  Ed.  482,  38   How.   Prac.   147.  _  Section     5172,     Rev.     Stat.,     provides 

75.  Purpose  of  taxation  of  circula-  how  the  notes  contemplated  by  the  Na- 
tion.— Merchants'  Nat.  Bank  v.  United  tional  Bank  Act  shall  be  printed,  and 
States,  42  Ct.  CI.  6.  what  they  shall  contain.     No  provision 

76.  Merchants'  Nat.  Bank  v.  United  is  made  for  a  note  for  less  than  one 
States,  42  Ct.  CI.  6.  dollar.     A    note    for   a   fractional   sum 

77.  Meaning  of  "issued"  as  used  in  is  not  only  unknown  to  the  law,  but 
Rev.  Stats.,  §  3408. — Deposit  Sav.  Ass'n  its  issue  is  unlawful.  Section  3583. 
V.  Mayer,  Fed.  Cas.  No.  3813.  The    supreme    court,    by    deciding   that 

78.  What  subject  to  tax. — Deposit  an  obligation  "payable  in  goods"  was 
Sav.  Ass'n  z'.  Mayer,  Fed.  Cas,  Nn  3S13:  not  illegal,  has  left  the  inference  to 
Deposit  Sav.  Ass'n  v.  Marks,  Fed.  Cas.  follow  almost  necessarily  that  it  was 
No.  3812,  3  Woods  553.  not   such   a   note   as   was   contemplated 

79.  In  re  Aldrich,  16  Fed.  369;  United  by  the  statute,  and  therefore  not  tax- 
States  V.   Wilson,   106  U.   S.   620.   27   L.       able.     In  re  Aldrich,  16  Fed.  369. 

Ed.  310,  2  S.  Ct.  85.     See,  also,  Hollis-  The    nineteenth    section    of   the    Act 

ter  V.   Zion's,   etc.,   Inst,   111   U.   S.   62,  of  February  8,  1875  (18  Stat.  311),  pro- 

28  L.  Ed.  352,  4  S.  Ct.  263.  viding    that    "every    association    other 

The  tax  imposed  by  Act  Cong.  Feb.  than    national    bank    associations,    and 

8,  1875,  §  19,  upon  "notes  used  for  cir-  every     corporation,  *  *  *  shall    pay     a 

culation,"  is  a  charge  upon  such  notes  tax  of  ten  per  centum  on  the  amount 
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§  326   (2)  Of  National  Banks— §  326  (2a)  Federal  Taxation.— 

National  banks  are  subject  to  a  duty  of  one-half  of  one  per  centum  each 
half  year  (now  one-fourth  of  one  per  centum  when  secured  by  two  per 
centum  bonds  of  the  United  States),  upon  the  daily  average  amount  of  its 
notes  in  circulation.  There  was  formerly  a  duty  of  one-quarter  of  one  per 
centum  each  half  year  upon  the  average  amount  of  its  deposits ;  and  a  duty 
of  one-quarter  of  one  per  centum  each  half  year  on  the  average  amount  of  its 
capital  stock  beyond  the  amount  invested  in  United  States  bonds,^"  but  the 
last  two  modes  of  taxation  were  omitted  from  §  5214  as  amended  by  the 
Act  of  May  30,  1908.81 

Abatement  of  Tax  on  Insolvent  National  Banks. — The  Act  of  March 
3,  1879  (Supp.  Rev.  St.  p.  449,  c.  125,  §  22),  providing  that,  if  a  national 
bank  has  become  insolvent,  no  tax  shall  be  assessed,  collected,  or  paid  to  the 
United  States  which  would  diminish  the  assets  necessary  for  the  full  pay- 
ment of  its  depositors,  and  that  such  taxes  shall  be  abated,  was  intended  to 
relieve  depositors  from  contributing  to  the  payment  of  taxes  assessed,  not 
on  them,  but  on  the  assets  of  the  proprietors  as  a  corporation,  and  abates 
the  tax  when  the  proprietors  have  no  such  assets  which  can  be  reached  from 
which  to  pay  such  tax.^^ 

§  326    (2b)   State  Taxation— §   326    (2ba)    In  General.— As  has 

been  already  seen,  in  the  absence  of  congressional  action,  a  state  can  not 
tax  any  property  of  a  national  bank,  and  its  property  can  only  be  taxed  to 
the  extent  that  the  general  government  has  granted  to  the  state  permission 
to  do  so.83  Section  5219  of  the  United  States  Rev.  Stats.  (U.  S.  Comp.  St., 
1901,  p.  3502)  limits  the  right  of  a  state,  in  the  matter  of  taxing  national 

of  their  own  notes  used  for  circulation  v.  Province,  20  Mont.  374,  51  Pac.  821; 

and  paid  out  by  them,"  does  not  apply  Van  Allen  v.  Assessors  (U.  S.),  3  Wall, 

to  certificates  of  indebtedness,  bearing  573,  18  L.  Ed.  229. 

interest,    and   payable    to    bearer    on   a  si.      See     §    5214,     Rev.     Stat,     as 

certain    day    therein    named,    issued    in  amended    May    30,    1908,    making    this 

denommations   of  five   and   ten   dollars  change  and  also  making  the  tax  much 

each,  and  paid  out  by  a  railroad  com-  heavier     where     issue     secured     other 

pany  to  its  employees  for  wages,  and  ^^ise  than  by  federal  bonds, 

proyidmg  that  they  would  be  received  g^^     Abatement  of  taxation  on  insol- 

by  the  company  at  or  before  maturity  ^^^^     national      banks.-Johnston      v. 

for  any  debts  due  the  company     These  ^^:^^^^  gtates,  17  Ct.  CI.  157. 

notes    or    certificates,    having   been    is-  .■,.-■          r                  r    ^  ^     <._ 

sued  only  to  the  employees  of  the  com-  83-     Limitation  of  power  of  state  to 

pany  on  account  of  wages,   and  when  tax   national   banks --Daly   Bank,   etc., 

paid  by  the  company  having  been  can-  Co.    v     Board,    33    Mont.    Id.  fi    i;ac- 

celed  and  not  reissued,  were  not  "used  9f «■      See    ante,      Power    of    State,     S 

for    circulation,"    and    that    they    vSrere  •''^*  '-'■■'■ 

used  afterwards  by  those  to  whom  they  National  banks  organized  under  Act 
were  issued  to  discharge  their  debts  Cong.  Feb.  25,  1863  (12  Stat.  665),  are 
to  others,  or  to  purchase  subsistence  subject  to  state  taxation  within  the 
for  themselves,  does  not  afifect  the  limits  indicated  by  Act  Cong.  June  3, 
character  imposed  upon  them  by  the  1864,  §  41  (13  Stat.  111).  That  section 
company.  Philadelphia,  etc.,  R.  Co.  is  an  authoritative  interpretation  by 
V.  Pollock,  19  Fed.  401.  congress  of  the  intent  of  the  Act  ot 
80.  Provision  of  United  States  Rev.  1863,  and  shows  that  that  act  did  not 
Stats.,  §  5214  as  to  taxation  of  national  exclude  state  taxation.  Stetson  v.  Ban- 
banking   association.— First   Nat.   Bank  gor,  56  Me.  274. 
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banks,  to  taxing  to  the  bank  its  real  estate,  and  to  the  stockholders  the  shares 
of  capital  stock  owned  by  them.**  This  excludes  from  taxation  by  the  state 
all  personal  property  owned  by  a  national  bank.^s    Under  the  statute  of  the 


84.  States  power  of  taxation  limited 
to  real  estate  and  shares  of  stock. — 
Daly  Bank,  etc.,  Co.  v.  Board,  33  Mont. 
101,  81  Pac.  950;  First  Nat.  Bank  v. 
Board,  93  Ark.  335,  133  S.  W.  988;  Na- 
tional State  Bank  v.  Young,  35  Iowa 
311. 

Under  The  National  Banking  Act, 
approved  June  3,  1864,  no  revenue  can 
be  collected  by  a  state,  county,  or  mu- 
nicipality from  banks  organized  under 
the  act,  except  by  assessment  upon 
their  shares  and  real  estate.  National 
State  Bank  v.  Young,  35  Iowa  311. 

A  state  can  not  tax  a  bank  chartered 
by  congress,  except  upon  its  real  prop- 
erty. Stapylton  v.  Thaggard,  33  C.  C. 
A.  353,  91  Fed:  93. 

Act  No.  122,  Laws  of  Michigan  1867 
(p.  163),  providing  for  the  levy  and 
collection  of  a  specific  tax  upon  na- 
tional banks,  is  unconstitutional.  First 
Nat.  Bank  v.  Watkins,  21   Mich.  483. 

Under  the  United  States  Revised 
Statutes  the  state  is  left  free  to  exer- 
cise the  power  of  taxation  of  national 
banks,  assessing  the  same  upon  the 
real  property  of  the  bank,  or  upon  the 
shares  of  its  capital  stock,  at  the  elec- 
tion of  the  state,  in  accordance  with 
the  constitution  and  laws  of  the  state, 
and  only  in  conformity  with  the  rules 
applicable  to  the  citizens  and  corpora- 
tions of  the  state.  Frederick  County 
Com'rs  V.  Farmers',  etc.,  Nat.  Bank, 
48  Md.  117. 

The  capital  stock  of  a  national  bank 
can  not  be  assessed,  as  such,  by  state 
authority.  The  only  way  such  stock 
can  be  reached  is  by  assessment  of  the 
shares  of  the  different  stockholders. 
ColHns  V.  Chicago,  Fed.  Cas.  No.  3,011, 
4  Biss.  472. 

The  act  of  congress  under  which  the 
national  banks  were  organized  allows 
the  taxation  by  the  states  of  the  shares 
of  stock  in  the  banks,  but  not  of  the 
capital  stock  itself.  Smith  v.  First 
Nat.   Bank,   17   Mich.   479. 

85.  Exclusion  from  taxation  of  per- 
sonal property  of  national  banks. — ■ 
Daly  Bank,  etc.,  Co.  v.  Board,  33  Mont. 
101,  81  Pac.  950;  First  Nat.  Bank  v. 
Province,  20   Mont.  374,  51   Pac.   831. 

Where  the  general  government  has 
pointed  out  a  method  by  which  the 
real  estate  of  a  national  bank  within 
any  state  may  be  taxed,  and  also  .the 
method  of  taxing  the  stock  in  the  same 
bank  within  the  state  where  it  is  lo- 
cated,  the    state   is    excluded   from   all 


other  methods  of  taxation  on  the  bank 
property.  State  v.  First  Nat.  Bank, 
4  Nev.  348. 

The  personal  property  of  a  national 
bank  can  not  be  directly  assessed  for 
taxation  by  state  authorities.  fSan 
Francisco  v.  Crocker-Woolworth  Nat. 
Bank,  93  Fed.  273. 

Rev.  St.  U.  S.,  §  5319,  providing  that 
shares  of  stock  in  a  national  bank  may 
be  taxed  in  such  manner  as  the  legis- 
lature may  direct,  does  not  authorize 
a  tax  on  the  bank's  personal  property, 
notwithstanding  the  legislature  has 
made  no  provision  for  the  taxing  of 
shares,  and  the  tax  levied  does  not  ex- 
ceed in  amount  what  might  have  been 
assessed  on  the  shares  under  legal  au- 
thority therefor.  First  Nat.  Bank  v. 
San  Francisco,  139  Cal.  96,  61  Pac.  778. 

Rev.  St.  U.  S.,  §  5319,  providing  that 
the  shares  of  stock  of  a  national  bank 
may  be  taxed  in  the  city  where  it  is 
located,  does  not  authorize  the  taxa- 
tion by  a  city  of  the  personal  property 
of  a  bank  located-  therein.  National 
Bank  v.  Long,  6  Ariz.  311,  57  Pac.  639. 

Property  used  in  transaction  of  busi- 
ness.— Gen.  St.  1888,  §  3833,  provides 
for  the  taxation  of  the  property  of 
every  corporation  whose  stock  is  not 
taxable,  and  whose  property  is  not  ex- 
empt by  law.  Section  3833  provides 
that  real  estate  owned  by  any  corpora- 
tion, not  required  in  its  business,  shall 
be  taxable  as  provided  in  the  preced- 
ing section.  Section  3836  provides  that 
shares  of  capital  stock  of  national 
banks  shall  be  taxed  to  the  sharehold- 
ers, but  so  much  of  the  capital  as  may 
be  invested  in  real  estate  on  which  it 
pays  a  tax  shall  be  deducted  from  the 
market  value  of  its  stock.  Held,  that 
property  of  a  national  bank  used  in  the 
transaction  of  its  business  is  not  sub- 
ject to  direct  taxation.  Middletown 
Nat.  Bank  v.  Middletown,  74  Conn.  449, 
51  Atl.  138. 

The  personal  property  of  an  insol- 
vent national  bank  in  the  hands  of  a 
receiver  appointed  under  Rev.  St.,  § 
5234 '[U.  S.  Comp.  St.  1901,  p.  3507], 
is  exempt  from  taxation  under  state 
laws.  Rosenblatt  v.  Johnston,  104  U. 
S.  463,  36  L.  Ed.  833.  See,  also.  Peo- 
ple V.  Wenvtr,  100  U.  S.  539,  35  L.  Ed. 
705. 

The  furniture  of  national  banks  is 
exempt  from  state  taxation,  _  because 
congress    has    not   permitted    it.      Cov- 
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United  States  no  tax  can  be  levied  on  national  banks,  based  on  income,®® 
licenses,®'^  or  franchises.**  A  state  may  not  lay  a  tax  upon  the  moneyed 
capital  of  a  national  bank  invested  in  government  securities.*^  A  state  can 
not  impose  a  tax  on  the  presidents  of  national  banks  doing  business  in  the 
state,  since  the  president  is  an  officer  prescribed  by  the  act  of  congress, 
through  whom,  in  part,  the  business  of  the  association  must  be  carried  on, 
and  hence  a  tax  on  the  president,  as  such,  would  be  a  burden  on  a  federal 
agency.^** 


ington  City  Nat.  Bank  v.  Covington, 
21  Fed.  484. 

Mortgages  held  by  national  banks 
are  not  subject  to  taxation  by  a  state. 
First  Nat.  Bank  v.  Kreig,  21  Nev.  404, 
32  Pac.  641. 

86.  Income  tax. — Schuster  &  Co.  v. 
Louisville,  124  Ky.  189,  28  Ky.  L.  Rep. 
588,   89   S.   W.   689. 

87.  License  tax. — Scliuster  &  Co.  v. 
Louisville,  124  Ky.  189,  38  Ky.  L.  Rep. 
588,  89  S.  W.  689. 

88.  Franchise  or  intangible  prop- 
erty.—Third  Nat.  Bank  v.  Stone,  174 
U.  S.  432,  43  L.  Ed.  1035,  19  S.  Ct.  759; 
Owensboro  Nat.  Bank  v.  Owensboro, 
173  U.  S.  664,  43  L-  Ed.  850,  19  S.  Ct. 
537;  Louisville  v.  Third  Nat.  Bank,  174 
U.  S.  435,  43  L.  Ed.  1037,  19  S.  Ct.  874; 
Louisville   v.    Citizens'    Nat.    Bank,    174 

:*i8 13  's  6x  'isoi  'pa:  'T  s*  '9£t  'S  'n 

First  Nat.  Bank  v.  Louisville,  174  U. 
S.  438,  43  L.  Ed.  1038,  19  S.  Ct.  876; 
Graves  County  v.  First  Nat.  Bank,  108 
Ky.  194,  21  Ky.  L.  Rep.  1656,  56  S.  W. 
16;  Schuster  &  Co.  v.  Louisville,  124 
Ky.  189,  28  Ky.  L.  Rep.  588,  89  S.  W. 
689. 

A  national  bank  is  only  taxable  on 
its  real  estate  and  shares  of  stock  as 
property  of  its  stockholders,  nor  can 
there  be  a  taxation  of  the  bank's  fran- 
chise in  lieu  of  taxation  of  its  shares. 
State  V.  Clement  Nat.  Bank,  84  Vt.  167, 
78  Atl.  944. 

St.  Ky.  1894,  c.  108,  providing  for  a 
tax  on  the  "franchise"  of  corporations, 
associations,  etc.  (§  4077),  taking  the 
whole  act  together,  and  especially  §§ 
4078-4081,  is  to  be  construed,  not  as 
a  tax  on  the  franchise  in  the  technical 
sense,  but  upon  all  the  intangible  prop- 
erty of  the  corporation;  and  this  tax 
not  being  levied  upon  the  shares  of 
stock  in  the  names  of  the  sharehold- 
ers, nor  equivalent  in  law  to  a  tax  so 
levied,  the  provision  is  void  as  applied 
to  national  banking  associations,  as 
not  being  authorized  by  Rev.  St.  U.  S., 
§  5319,  which  permits  the  states  to  tax 
the  shares  in  such  an  association  in  the 
names  of  the  holders  thereof.  Decree, 
19  Ky.  L.  Rep.  247,  39  S.  W.  1116,  re- 
versed.    Owensboro  Nat.  Bank  v.  Ow- 


ensboro, 173  U.  S.  664,  43  L.  Ed.  850, 
19  S.   Ct.  537. 

The 'Revenue  Law  of  1892  having 
been  declared  unconstitutional  in  so 
far  as  it  provided  for  the  taxation  of 
the  franchises  of  national  banks,  no 
mode  was  provided  for  the  taxation  of 
such  banks  prior  to  the  Act  of  March 
31,  1900;  and  therefore  it  was  not  er- 
ror to  refuse,  prior  to  the  time  that 
law  took  efiect,  to  require  the  assess- 
ment of  the  capital  stock,  surplus,  and 
undivided  profits  of  a  national  bank 
for  county  purposes  for  the  year  1896. 
Owen  County  Court  v.  Farmers'  Nat. 
Bank,  22  Ky.  L.  Rep.  916,  59  S.  W.  7. 

P.  S.  744,  745,  imposing  a  tax  of  7-10 
of  1  per  cent  on  the  average  deposits 
of  savings  banks  and  trust  companies, 
is  a  franchise  tax  inapplicable  to  na- 
tional banks.  State  v.  Clement  Nat. 
Bank,  84  Vt.  167,  78  Atl.  944. 

The  Kentucky  Revenue  Act  of  No- 
vember 11,  1892,  providing  for  the  taxa- 
tion of  banks  and  other  corporations, 
as  applied  to  national  banks,  is  a  tax, 
not  on  the  franchise  granted  by  con- 
gress, but  on  the  equivalent  in  value 
of  it  shares  of  capital  stock,  and  is  not 
therefore  in  violation  of  Rev.  St.,  § 
5219,  prescribing  that  the  manner  in 
which  national  banks  may  be  taxed 
by  the  states.  First  Nat.  Bank  v. 
Stone,  88   Fed.  409. 

89.  Capital  invested  in  government 
securities. — First  Nat.  Bank  v.  Ken- 
tucky (U.  S.),  9  Wall.  353,  19  L.  Ed. 
701;  Old  Nat.  Bank  v.  Berkeley  County 
Court,  58  W.  Va.  559,  52  S.  E.  494,  3 
L.  R.  A.  584;  Sumter  v.  National  Bank, 
62  Ala.  464,  34  Am.  Rep.  30;  Salt  Lake 
City   Nat.   Bank  v.   Golding,  2  Utah  1. 

The  10  per  cent  bank  tax  on  munici- 
pal notes  paid  out  is  not  on  the  notes, 
but  on  their  use  as  a  circulating  me- 
dium; and  Rev.  St.,  §  3413,  prescribmg 
such  tax,  is  not  invalid  as  a  tax  on  an 
instrumentality  of  the  state.  Mer- 
chants' Nat.  Bank  v.  United  States, 
101  U.   S.  1,  25  L.   Ed.  979. 

90.  State  tax  on  president  of  na- 
tional bank. — Linton  v.  Childs,  105  Ga. 
567,    32    S.    E.    617. 

An  act  imposing  a  tax  on  the  presi- 
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§  326  (2bb)  Real  Property.— It  is  expressly  provided  by  §  5219, 
U.  S.  Rev.  Stats.,  that  "nothing  herein  shall  be  construed  to  exempt  the 
real  property  of  associations  from  either  state,  county,  or  municipal  taxes, 
to  the  same  extent  according  to  its  value,  as  other  real  property  is  taxed. "^^ 


dents  "of  each  of  the  banks  of  the 
state"  includes  the  presidents  of  na- 
tional banks.  Linton  v.  Childs,  105 
Ga.   567,  33   S.   E.   617. 

In  Massachusetts,  a  law  taxing  sav- 
ings banks  a  percentage  on  the  aver- 
age amount  of  their  deposits  is  valid, 
the  tax  not  being  on  property,  but 
on  the  corporate  franchise;  and  there- 
fore a  bank  is  liable  for  such  tax, 
though  a  portion  of  its  deposits  is  in- 
vested in  United  States  securities  which 
are  exempt  from  taxation  by  state 
laws.  Provident  Inst.  v.  Massachusetts 
(U.  S.),  6  Wall.  611,  18  L.  Ed.  907. 

91.  Liability  of  real  property  to  na- 
tional banks  to  taxation. — First  Nat. 
Bank  v.  Province,  20  Mont.  374,  51  Pac. 
821;  People  v.  National  Bank,  123  Cal. 
53,  55  Pac.  685,  45  L.  R.  A.  747,  69 
Am.  St.  Rep.  33;  First  Nat.  Bank  v. 
Board,  92  Ark.  335,  122  S.  W.  988; 
Covington  City  Nat.  Bank  v.  Coving- 
ton,  21   Fed.   484. 

Under  Act  Pa.  June  10,  1881,  en- 
titled "A  supplement  to  an  act  entitled 
'An  act  to  provide  revenue  by  taxa- 
tion,' approved  the  seventh  day  of 
June,  1879,"  the  real  estate  of  a  national 
bank  is  subject  to  taxation  distinct 
from  its  other  capital.  Second  Nat. 
Bank  v.  Caldwell,  13  Fed.  439. 

Real  estate  owned  by  a  national  bank 
must  be  assessed  against  the  bank, 
but  not  at  a  higher  percentage  than 
other  real  estate  of  the  same  charac- 
ter situated  in  the  county  and  munic- 
ipality where  the  tax  is  sought  to  be 
levied.  First  Nat.  Bank  v.  Albright, 
13  N.  Mex.  514,  86  Pac.  548,  affirmed 
in  308  U.  S.  548,  52  L.  Ed.  614,  38  S. 
Ct.    349. 

The  city  of  Covington  assessed  a 
tax  for  municipal  purposes  upon  the 
surplus  fund  and  undivided  profits,  the 
real  estate  and  improvement  used  as 
a  banking  house,  real  estate  bought  at 
judicial  sales  for  the  purpose  of  recov- 
ering an  indebtedness  to  the  bank,  and 
'.he  office  furniture  of  the  national 
banks,  complainants  herein.  The  stat- 
utes of  Kentucky  impose  an  annual 
tax  of  50  cents  on  each  share  of  stock, 
equal  to  $100,  in  any  national  bank 
within  the  state.  A  similar  tax  is  im- 
posed upon  state  banks  and  corpora- 
tions of  loan  and  discount.  Other 
corporations  are  assessed  upon  their 
corporate    property,    but    stockholders 


are  exempted  from  listing  for  taxation 
shares  in  such  corporations.  Held 
that,  in  the  light  of  the  decisions  of 
the  court  of  appeals  construing  these 
statutes,  the  corporate  property  of 
banks  organized  under  the  laws  of 
Kentucky  is  not  taxable  beyond  the 
tax  of  50  cents  per  share  of  $100,  and 
that  the  same  rule  applies  to  taxation 
of  national  banks,  and  therefore  that 
the  furniture  and  real  estate  of  com- 
plainants are  exempted  from  such  mu- 
nicipal taxation.  Covington  City  Nat. 
Bank  v.  Covington,  31  Fed.  484. 

The  banking  office  and  lot  lawfully 
owned  and  occupied  as  a  place  of  busi- 
ness by  a  national  bank,  created  under 
the  act  of  congress,  is  not  under  Laws 
3  874,  c.  1,  which  requires  the  assess- 
ment of  the  capital  stock  of  corpora- 
tions at  its  actual  value,  without  de- 
duction on  account  of  real  property 
lield  by  the  bank,  liable  to  assessment 
and  taxation  as  real  estate  against  the 
I'ank.  Rice  v.  Citizens'  Nat.  Bank,  23 
Minn.    380. 

The  dwelling  house  and  lot  owned 
by  a  national  bank,  and  occupied  by 
its  cashier  as  a  residence,  but  paid  for 
out  of  tlie  profits  of  the  bank,  and  also 
its  lot  and  bank  buildings  used  entirely 
for  banking  purposes,  are  liable  to  an 
ordinary  tax  on  real  estate  for  county 
purposes,  though  the  bank  has  paid 
to  the  state  its  six-mill  tax  on  the  par 
value  of  its  shares,  under  the  Act  of 
1879.  Chester  v.  National  Bank  (Pa.), 
1  Chest.  Co.  Rep.  130. 

A  national  bank  having  paid  into 
the  state  treasury  the  tax  of  1  per  cen- 
tum of  the  par  value  of  its  stock,  under 
the  Act  of  March  31,  1870,  its  banking 
house,  which  was  a  part  of  its  capital, 
represented  by  shares  of  stock,  is  not 
liable  to  taxation  for  county  purposes; 
the  banking  house  was  a  part  of  the 
capital  of  the  institution  represented 
by  its  shares  of  stock,  and  a  tax  on 
the  par  value  of  the  =;hares  was  a 
tax  upon  it.  Farmers',  etc.,  Nat.  Bank 
V.  Greene  (Pa.),  12  Lane.  Bar  162. 

Under  Texas  Rev.  St.  1879,  the  real 
estate  of  national  banks  is  not  subject 
to  taxation.  Rosenburg  v.  Weekes, 
67  Tex.  578,  4  S.  W.  899. 

Deduction  of  capital  invested  in  taxed 
real  estate.— Gen.  St.  1888,  §  3832,  pro- 
vides for  the  taxation  of  property  of 
every   corporation  whose   stock  is   not 
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§  326  (2bc)  National  Bank  Shares— §  326  (2bca)  In  General. 
— Taxation  of  Shares  Authorized  by  Act  of  Congress. — The  shares  of 
national  banks  in  the  hands  of  individual  shareholders  are,  by  the  act  of 
congress  authorizing  such  associations,  expressly  placed  within  the  reach 
of  the  taxing  power  of  the  states. ^^     Section  5219  of  the  Revised  Statutes 


taxable  and  whose  property  is  not  ex- 
empt by  law.  Section  3833  provides 
that  real  estate  owned  by  any  corpora- 
tion not  required  in  its  business  shall 
be  taxable  as  provided  in  the  preced- 
ing section.  Section  3836  provides 
that  shares  of  capital  stock  of  na- 
■  tional  banks*  shall  be  taxed  to  the 
shareholders,  but  so  much  of  the  capi- 
tal as  may  be  invested  in  real  estate 
on  which  it  pays  the  tax  shall  be  de- 
ducted from  the  market  value  of  its 
stock.  Held,  that  land  used  by  a  na- 
tional bank  in  the  transaction  of  its 
business,  though  not  subject  to  direct 
taxation,  was  taxed  as  a  part  of  its 
capital  stock,  and  hence  there  was  no 
unconstitutional  exemption  of  such 
property  from  taxation.  Middletown 
Nat.  Bank  v.  Middletown,  74  Conn. 
449,   51  Atl.  138. 

92.  National  bank  shares  subject  to 
state  taxation. — United  States. — Van 
Allen  zi.  Assessors  (U.  S.),  3  Wall.  573, 
18  L.  Ed.  229;  People  v.  Commis- 
sioners (U.  S.),  4  Wall.  244,  18  L.  Ed. 
344;  Tappan  v.  Merchants'  Nat.  Bank 
(U.  S.),  19  Wall.  490,  22  L.  Ed.  189; 
National  Bank  v.  Boston,  125  U.  S. 
60,  31  E.  Ed.  689,  8  S.  Ct.  773;  Van 
Slyke  V.  Wisconsin,  154  U.  S.  581, 
20  L.  Ed.  240,  14  S.  Ct.  1168;  First 
Nat.  Bank  v.  Chehalis,  166  U.  S.  440, 
41  L.  Ed.  1069,  17  S.  Ct.  629;  Citizens' 
Nat.  Bank  v.  Commonwealth,  217  U. 
S.  443,  54  L.  Ed.  832,  30  S.  Ct.  532; 
First  Nat.  Bank  v.  Farwell,  7  Fed.  518, 
10  Biss.  270;  Exchange  Nat.  Bank  v. 
Miller,  19  Fed.  372;  Whitney  Nat.  Bank 
V.  Parker,  41  Fed.  402;  First  Nat. 
Bank  v.  Stone,  88  Fed.  409;  Hager  v. 
American  Nat.  Bank,  86  C.  C.  A.  334, 
159  Fed.  396;  Hager  v.  Louisville  Nat. 
Banking  Co.,  86  C.  C.  A.  340,  159  Fed. 
402. 

Alabama. — Sumter  v.  National  Bank, 
62  Ala.  464,   34  Am.   Rep.   30. 

Arkansas. — First  Nat.  Bank  v.  Board, 
93   Ark.   335,   123   S.   W.   988. 

California. — McHenry  v.  Downer,  116 
Cal.  20,  47  Pac.  779,  45  L.  R.  A.  737; 
Crocker  v.  Scott,  149  Cal.  575,  87  Pac. 
102;  First  Nat.  Bank  v.  San  Francisco, 
139    Cal.    96,   61   Pac.   778. 

Idaho. — People  v.  Moore,  1  Idaho 
504. 


Illinois. — People  v.  Bradley,  39  111. 
130. 

Iowa. — Morseman  v.  Younkin,  27 
Iowa   350. 

Indiana. — Wright  v.  Stilz,  27  Ind. 
338;  Whitney  v.  Ragsdale,  33  Ind.  107, 
£  Ata.  Rep.  185;  Stiltz  v.  Tutewiler 
(Ind.),>  Wils.   507. 

Kentucky. — Scobee  v.  Bean,  109  Ky. 
536,  23  Ky.  L.  Rep.  1076,  59  S.  W.  860; 
Commonwealth  v.  Citizens'  Nat.  Bank, 
117  Ky.  946,  35  Ky.  L.  Rep.  2100,  80  S. 
W.  158,  dismissed  Citizens'  Nat.  Bank 
V.  Kentucky,  199  U.  S.  603,  50  L.  Ed. 
329,  26  S.  Ct.  750. 

Maine. — Abbott  v.  Bangor,  54  Me. 
540. 

Massachusetts. — Austin  zj.  Boston,  14 
Allen  359;  Flint  v.  Boston,  99  Mass. 
141,  96  Am.  Dec.  713. 

Michigan. — First  Nat.  Bank  v.  St. 
Joseph,  46  Mich.  526,  9  N.  W.  838;  Da- 
vis V.   Kalamazoo,  1  Mich.  N.   P.  16. 

Minnesota. — Smith  v.  Webb,  11  Minn. 
500,    Gil.    378. 

Missouri. — Lionberger  v.  Rowse,  43 
Mo.  67;  First  Nat.  Bank  v.  Meredith, 
44  Mo.  500;  Curtis  v.  Ward,  58  Mo. 
295;  Clapp  V.  Ward,  58  Mo.  296. 

New  Jersey. — Fox  v.  Haight,  31  N. 
J.  L.  399;  Jewell  v.  Hart,  31  N.  J.  L. 
434;  De  Baun  v.  Smith,  55  N.  J.  L.  HO, 
25  Atl.  277;  Mechanics'  Nat.  Bank  v. 
Baker,  65  N.  J.  L.  113,  46  Atl.  586,  af- 
firmed  in    65    N.   J.    L.    549,   48   Atl.   583. 

New  York.— Vticz  v.  Churchill,  33  N. 
Y.  161;  First  Nat.  Bank  v.  Francher, 
48  N.  Y.  524;  Utica  v.  Churchill.  43 
Barb.  550. 

North  Carolina. — Kyle  v.  Fayetteville, 
75   N.   C.   445. 

OAio— Parker  v.  Sicbern,  3  O.  Dec. 
536;   Frazer  v.   Siebern,   16   O.   St.   614 

Pennsylvania. — Mintzer  v.  Montgom- 
ery, 54  Pa.  139;  Pittsburgh  v.  First 
Nat.  Bank,  55  Pa.  45. 

Texas. — Harrison  v.  Vines,  46  Tex. 
15;  Adair  v.  Robinson,  6  Tex.  Civ.  App. 
375,  25  S.  W.  734;  First  Nat.  Bank  v. 
Lampasas,  33  Tex.  Civ.  App.  530,  78 
S.   W.   43. 

Utah.— Salt   Lake   City   Nat.   Bank  v. 

Golding,  2  Utah  1;  First  Nat.  Bank  v. 

Christensen,  39  Utah  568,  118  Pac.  778. 

Washington.— Baker      v.      King,      17 

Wash.    623,    50    Pac.   481;    Pacific   Nat. 
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of  the  United  States  permits  the  states  to  assess  and  tax  the  shares  of  share- 
holders in  national  banks,  with  the  limitations  only  "that  the  taxation  shall 
not  be  at  any  greater  rate  than  is  assessed  upon  other  moneyed  capital  in 
the  hands  of  individual  citizens  of  such  state;"  and  that  the  shares  of  non- 
residents "shall  be  taxed  in  the  city  or  town  where  the  bank  is  located,  and 


Bank  v.  Pierce,  20  Wash.  675,  56  Pac. 
936. 

West  Virginia. — Old  Nat.  Bank  v. 
Berkely  County  Court,  58  W.  Va.  559, 
52   S.   E.  494,   3  L.   R.   A.   584. 

Wisconsin. — Bagnall  v.  State,  35 
Wis.  112. 

It  is  within  the  constitutional  power 
of  congress  to  waive  the  right  of  ex- 
empting public  stocks  from  state  taxa- 
tion, and  this  has  been  done  by  Act 
Cong.  1864,  c.  106,  §  41,  so  far  as 
stockholders,  in  national  banks  can  be 
considered  as  the  owners  of  public 
stocks  held  by  such  banks.  Utica  v. 
Churchill  33  N.  Y.  161. 

Under  Const.  Minn.  art.  9,  §  3,  pro- 
viding that  "laws  shall  be  passed  tax- 
ing all  moneys,  credits,  investments 
in  bonds,  stocks,  joint  stock  compa- 
nies, or  otherwise,  and  also  all  real 
and  personal  property,"  the  legis- 
lature has  authority  to  pass  laws  for 
the  manner  prescribed  by  Act  Cong. 
June  3,  1864.  Smith  v.  Webb,  11  Minn. 
500,    Gil.   378. 

The  owners  of  shares  of  stock  in  a 
national  bank  may  be  compelled  to  list 
them  for  taxation.  Commonwealth  v. 
Jackson,  22  Ky.  L.  Rep.  1788,  61  S-  W. 
700. 

Code  1876,  §  369,  subd.  7,  cl.  2,  pro- 
viding for  the  collection  of  a  state  tax 
on  national  bank  shares,  and  provid- 
ing that  such  taxation  shall  be  in  lieu 
of  all  other  state,  county,  and  munic- 
ipal taxation  on  such  shares,  is  con- 
trary to  the  constitutional  provision 
subjecting  the  property  of  corpora- 
tions to  taxation  the  same  as  of  indi- 
viduals. Sumter  z'.  National  Bank, 
62  Ala.  464,  34  Am.  Rep.  30. 

When  a  state  law  taxes  shares 
of  national  bank  stock,  it  taxes  the 
same  interest  of  the  stockholder  that 
he  would  transfer  on  a  sale  of  his 
certificate;  and  therefore  the  tax  of 
50  cents  a  share  imposed  by  the  stat- 
utes of  Kentucky,  as  above,  is  a  tax 
on  the  whole  interest  of  the  stock- 
holder represented  by  his  stock,  in- 
cluding his  interest  as  such  in  the  sur- 
plus and  undivided  profits,  as  well  as 
the  authorized  capital  and  assets  of 
the  bank.  Covington  City  Nat.  Bank 
r.  Covington,  21   Fed.  484. 


Act  Ky.  March  21,  1900  (Acts  1900, 
p.  65,  c.  23),  providing  for  the  taxation 
of  shares  of  national  banks,  is  valid 
and  enforceable,  as  applied  to  taxes 
for  subsequent  years,  and  a  bank  is 
not  exempted  from  its  operation  be- 
cause of  its  acceptance  of  the  pro- 
visions of  the  Hewitt  Act  of  1886 
(Acts  1885-86,  p.  140,  c.  1233),  which, 
as  has  been  authoritatively  determined, 
did  not  create  an  irrevocable  contract 
with  the  state.  First  Nat.  Bank  v. 
Covington,  139  Fed.  792,  affirmed  in 
Covington  v.  First  Nat.  Bank,  198  U. 
S.  100,  49  h.  Ed.  963,  25  S.  Ct.  563. 

Shares  of  stock  in  national  banks 
can  be  assessed  as  any  other  per- 
sonalty, regardless  of  Act  Arizona, 
April  13,  1893,  §  3,  requiring  bank  of- 
ficers to  give  the  assessor  a  state- 
ment of  the  names  of  stockholders 
and  the  amounts  of  theii  stock,  on 
penalty  of  being  held  personally  liable 
for  the  taxes,  as  that  section  does  not 
provide  for  ascertaining  the  amount 
of  taxes  due,  and  was  merely  intended 
to  find  the  ownership  of  the  shares 
for  the  purpose  of  assessment.  Con- 
solidated Nat.  Bank  v.  Pima,  5  Ariz. 
142,    48    Pac.    291. 

Taxability  for  schools,  municipal  or 
local  purpose. — Under  the  Pa.  Act 
March  31,  1870,  the  shares  of  national 
banks  are  taxable  for  county  schools, 
municipal,  and  local  purposes  in  the 
hands  of  the  shareholders  in  the  places 
of  their  residence.  Strong  v.  O'Don- 
nell   (Pa.),  32  Leg.  Int.  283. 

National  bank  shares  in  the  hands 
of  the  individual  owners  are  not  li- 
able to  taxation  for  school  purposes 
vvhere  the  bank  has  failed  to  collect 
six  mills  upon  the  net  par  value,  under 
Act  Pa.  June  1,  1889,  §  25,  but  within 
tiiirty  days  after  notice  from  the  au- 
ditor general  has  paid  the  three-mill 
tax  upon  the  actual  value  of  the  stock 
assessed  by  the  auditor  general  under 
S  26.  Gorley  v.  Bowlby,  8  Pa.  Co.  Ct. 
Rep.   17. 

Since  Ky.  St.  1903,  §§  3531-3549,  pro- 
vide a  system  for  the  assessment  and 
collection  of  municipal  taxes  on  all 
property  liable  thereto,  for  fourth-class 
cities,  shares  of  stock  of  national 
banks  should  not  be  listed,  for  the 
purposes    of   a    fourth-class    municipal- 


2356 


BANKS  AND  BANKING. 


326  (2bca) 


not  elsewhere."  This  was  the  Act  of  February  10,  1868,  15  Stat.  34,  ch.  7, 
and  modified  the  Act  of  1864  so  that  the  vaHdity  of  such  state  taxation  was 
thereafter  to  be  determined  by  the  inquiry,  whether  it  was  at  a  greater  rate 
than  was  assessed  upon  other  moneyed  capital  in  the  hands  of  individual 
citizens,  and  not  necessarily  by  a  comparison  with  the  particular  rate  im- 
posed upon  shares  in  state  banks. ^^  with  the  exception  of  these  conditions, 
the  power  of  the  states  to  impose  a  tax  upon  shares  of  the  stock  of  national 
banks  in  the  hands  of  stockholders  is  unrestricted. ^^    It  may  be  laid  on  such 


ity,  in  the  county  court,  under  Ky.  St. 
3  903,  §  4341,  providing  for  the  listing 
of  omitted  property,  and  Act  March 
21,  1900  (Acts  1900,  p.  65,  c.  33),  rela- 
tive to  taxation  of  national  bank  stock. 
Citizens'  Nat.  Bank  v.  Commonwealth, 
118  Ky.  51,  35  Ky.  L.  Rep.  2354,  80  S. 
W.  479,  rehearing  denied  in  36  Ky. 
Rep.  62,  81  S.  W.  686;  Farmers'  Nat. 
Bank  v.  Commonwealth  (Ky.),  80  S. 
W.    1193. 

New  shares  not  taxable  until  increase 
of  capital  approved  by  comptroller. — 
Where  a  national  bank  voted  to  in- 
crease its  capital  stock,  and  the  req- 
uisite number  of  new  shares  v\'ere  sub- 
scribed and  paid  for,  before  January  1, 
1872,  and  a  semi-annual  dividend,  de- 
clared as  of  that  day,  was  paid  upon 
new  shares  as  well  as  of  old,  but  such 
increase  of  capital  was  not  approved 
by  the  comptroller  of  the  currency, 
nor  his  certificate  issued  until  January 
5,  1872,  held,  that  such  new  shares 
were  not  the  subjects  of  taxation  un- 
der an  ordinance  imposing  a  tax  on 
bank  shares  "in  the  hands  of  the  tax- 
payers January  1,  1873."  Charleston  v. 
People's  Nat.  Bank,  5  S.  C.  103,  33  Am. 
Rep.  1. 

93.  Section  5219,  Rev.  Stat.— Cleve- 
land Trust  Co.  V.  Lander,  184  U.  S. 
311,  46  L.  Ed.  456,  23  S.  Ct.  394;  Mer- 
chants', etc.,  Nat.  Bank  v.  Pennsyl- 
vania, 167  U.  S.  461,  43  L.  Ed.  336,  17 
S.  Ct.  839;  Stanley  v.  Albany,  121  U.  S. 
535,  542,  30  L.  Ed.  1000,  7  S.  Ct.  1334; 
Boyer  v.  Boyer,  113  U.  S.  689,  38  L. 
Ed.  1089,  5  S.  Ct.  706;  Lionberger  v. 
Rouse  (U.  S.),  9  Wall.  468,  19  L.  Ed. 
721;  Hepburn  v.  School  Directors  (U. 
S.),  33  Wall.  480,  S3  L.  Ed.  113. 

For  comparison  of  provisions  of 
Acts  of  1863,  1864  and  1868,  see  Van 
Allen  V.  Assessors  (U.  S.),  3  Wall.  573, 
18  Iv.  Ed.  339;  LionlDerger  v.  Rouse  (U. 
S.),  9  Wall.  468,  19  L.  Ed.  721.  See, 
also,  Tappan  v.  Merchants'  Nat.  Bank 
(U.  S.),  19  Wall.  490,  22  L.  Ed.  189; 
Boyer  v.  Boyer,  113  U.  S.  689,  28  L. 
Ed.  1089,  5  S.  Ct.  706;  Mercantile  Nat. 
Bank  v.  New  York,  131  U.  S.  138,  30 
L.    Ed.   895,   7   S.    Ct.   836;    Owensboro 


Nat.  Bank  v.  Owensboro,  173  U.  S.  664, 
43    \   Ed.    850,    19    S.    Ct.    537. 

"In  Lionberger  v.  Rouse  (U.  S.),  9 
Wall.  468,  19  L.  Ed.  721,  it  was  held 
that  the  proviso  originally  contamed 
in  the  Act  of  1864,  and  omitted  from 
the  Act  of  1868,  expressly  referring  to 
state  banks,  was  limited  to  state  banks 
of  issue."  Mercantile  Nat.  Bank  v. 
New  York,  131  U.  S.  138,  30  L.  Ed. 
895,   7    S.    Ct.   826. 

94.  North  Ward  Nat.  Bank  v.  New- 
ark, 39  N.  J.  L.  380. 

Act  Ky.  1906,  providing  the  method 
of  taxing  state'  and  national  banks 
and  trust  companies  "upon  each '  one 
hundred  dollars  of  value  of  the  shares" 
of  such  banks  and  companies,  as  con- 
strued by  the  court  of  appeals  of  the 
state,  is  not  invalid  as  to  national 
banks  under  the  federal  law,  as  im- 
posing the  tax  upon  their  capital  and 
surplus,  and  not  on  their  shares.  Ha- 
ger  V.  American  Nat.  Bank,  86  C.  C. 
A.  334,  159  Fed.  396;  Hager  v.  Louis- 
ville Nat.  Banking  Co.,  86  C.  C.  A. 
340,   159   Fed.   403. 

Though  the  local  assessor  could  not 
assess  shares  of  stock  in  a  national 
bank  previous  to  the  time  Act  June 
11,  1906,  took  'effect,  as  previous  to 
that  time  he  had  no  such  authority, 
and  though  he  was  required  by  pre- 
vious statutes  to  return  his  book,  and 
the  assessment  was  completed  before 
the  act  took  effect,  the  legislature 
which  had  imposed  upon  him  these 
duties  could  impose  others  upon  him, 
and  did  so  by  providing  for  a  local  as- 
sessment of  the  shares  of  bank  stock 
for  local  purposes.  Richardson  v. 
State  Nat.  Bank,  135  Ky.  772,  133  S. 
W.  394,   1189. 

Not  taxable  unless  authorized  by 
statute. — The  Revenue  Act  of  Idaho, 
in  force  in  1871,  did  not  authorize  the 
assessment  or  taxation  of  shares  of 
national  bank  stock  in  the  hands  of 
individuals  or  corporations.  People  v. 
Moore,  1  Idaho  504. 

Under  the  laws  in  force  in  1865-66, 
shares    of    national    bank    stock    were 
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shares,  although  the  capital  of  the  bank  is  invested  in  United  States  secu- 
rities,^" or  nontaxable  bonds,®®  and  may  be  assessed  for  purposes  of  taxa- 


not  subject  to  taxation.  People  v. 
McCail,  43   111.   286. 

Act  April  30,  1864,  imposing  addi- 
tional taxes  for  state  purposes,  etc., 
providing  that  every  incorporated  and 
unincorporated  banking  and  saving 
institution  and  deposit  and  trust  com- 
pany, and  all  other  companies  and  cor- 
porations doing  business  in  the  com- 
monwealth, not  paying  a  tax  to  the 
state  on  dividends,  under  existing  laws, 
shall  annually,  on  November  1st  of 
each  year,  report  the  amount  of  net 
earnings  or  income,  and  pay  a  tax 
thereon,  does  not  impose  a  tax  on 
national  banks  formed  afterwards;  for 
w.hile  all  national  banks  may  be  taxed 
by  the  state  conformably  to  the  act 
of  congress,  a  tax  can  not  be  imposed 
by  mere  implication,  but  should  be 
done  directly.  Commonwealth  v.  Gi- 
rard  Nat.  Bank  (Pa.),  6  Phila.  431. 

A  statute  authorizing  taxes  to  be 
assessed  upon  "all  shares  in  moneyed 
corporations,"  includes  shares  in  na- 
tional banks.  Stetson  v.  Bangor,  56 
Me.  374. 

Under  a  statute  requiring  to  be  re- 
turned for  taxation  all  shares  or  stock 
in  moneyed  or  banking  associations  or 
institutions,  cash  on  hand  or  deposit, 
and  money  at  interest,  it  was  compe- 
tent to  assess  shares  held  by  a  tax- 
payer in  the  national  bank  of  Texas, 
though  such  assessment  was  supple- 
mental. Dean  v.  Kopperl,  1  Tex.  App. 
Civ.    Cases,    §   746. 

95.  Notwiths.tanding  investment  of 
capital  in  national  securities. — Van  Al- 
len V.  Assessors  (U.  S.),  3  Wall.  573, 
18  L.  Ed.  239;  People  v.  Commission- 
ers (U.  S.),  4  Wall.  344,  18  h.  Ed.  344; 
Bradley  v.  Illinois  (U.  S.),  4  Wall.  459, 
18  E.  Ed.  433;  Provident  Inst.  v.  Massa- 
chusetts (U.  S.),  6  Wall.  611,  18  L. 
Ed.  907;  National  Bank  v.  Common- 
wealth (U.  S.),  9  Wall.  353,  19  L.  Ed. 
701;  Lionberger  v.  Rouse  (U.  S.),  9 
Wall.  468,  19  E.  Ed.  731;  Evansville 
Bank  v.  Britton,  105  U.  S.  333,  26  L. 
Ed.  1053;  Mercantile  Nat.  Bank  v. 
New  York,  131  U.  S.  138,  30  L.  Ed. 
895,  7  S.  Ct.  826;  Cleveland  Trust  Co. 
V.  Lander,  184  U.  S.  Ill,  46  L.  Ed. 
456,  32  S.  Ct.  394;  Home  Sav.  Bank  v. 
Des  Moines,  305  U.  S.  503,  51  E.  Ed. 
901,  37  S.  Ct.  571.  See,  also,  Palmer  v. 
McMahon,  133  U.  S.  660,  33  L.  Ed.  773, 
10  S.  Ct.  334;  Merchants',  etc.,  Nat. 
Bank  v-  Pennsylvania,  167  U.  S.  461, 
43  E.  Ed.  336,  17  S.  Ct.  839;  Snyder 
f.    Betman,    190   U.    S.    349,   47    L.    Ed. 


1035,  23  S.  Ct.  803;  First  Nat.  Bank  v. 
Farwell,   7   Fed.   518,   10   Biss.   370. 

IllHnois. — People  v.  Bradley,  39  111. 
130. 

New  Jersey. — Fox  v.  Haight,  31  N.  J. 
E.  399;  Jewell  v.  Hart,  31  N.  J.  L- 
434. 

New  York. — Utica  v.  Churchill,  33 
N.   Y.   161. 

Ohio. — Frazer  v.  Siebern,  16  O.  St. 
614. 

T'e.«raj.— Harrison  v.  Vines,  46  Tex. 
15;  Adair  v.  Robinson,  6  Tex.  Civ.  App. 
375,  35   S.  W.  734. 

Act  Cong.  June  3,  1864,  §  41,  pro- 
vides that  shares  in  a  national  bank 
may  be  assessed,  "but  not  at  a  greater 
rate  than  is  assessed  on  other  moneyed 
capital  in  the  hands  of  individual  citi- 
zens in  such  state."  Held,  that  shares 
in  such  banks  might  be  assessed,  with- 
out regard  to  the  fact  that  the  capital 
of  such  banks  was  invested  in  bonds 
of  the  United  States  declared  by  stat- 
utes creating  them  to  be  exempt  from 
taxation,  though  in  assessing  other 
corporations  allowance  was  made 
to  them  on  account  of  such  United 
States  securities  held  and  owned  by 
them.  People  v.  Commissioners  (U. 
S.).  4  Wall.  344,  18  E.  Ed.  344. 

The  revenue  law  of  1868,  exempting 
"all  shares  of  the  capital  stock 
of  corporations  which  are  required  to 
list  their  property  for  taxation,"  does 
not  apply  to  shares  of  the  stock  of  a 
national  bank  whose  capital  consists 
mainly,  if  not  entirely,  of  United 
States  bonds,  which  the  corporation 
is  not  required  to  list  for  taxation. 
Mclver   v.    Robinson,   53   Ala.   456. 

The  states  may  lawfully  exempt  in- 
vestments, of  other  moneyed  capital 
in  such  securities,  without  allowing  a 
deduction  on  that  account  to  na- 
tional banks'  shareholders.  People  v. 
Commissioners  (XJ.  S.),  4  Wall.  344, 
18  E.  Ed.  344;  Mercantile  Nat.  Bank 
V.  New  York,  131  U.  S.  138,  30  L.  Ed. 
895,    7    S.    Ct.    836,    distinguishing   Van 

96.  Notwithstanding  investment  of 
capital    stock    in    nontaxable    bonds. — 

A  state  may  tax  shares  of  stock  in  a 
national  bank  at  their  actual  value, 
without  reerard  to  the  fact  that  a  part 
or  the  whole  of  the  capital  stock  of  the 
bank  is  invested  in  nontaxable  bonds, 
as  taxation  of  the  shares  is  not  taxa- 
tion either  of  the  capital  stock  or  of 
the  nontaxable  bonds.  First  Nat.  Bank 
V.   Board,  93  Ark.   335,   133   S.   W.   988. 
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tion  at  an  amount  above  its  par  value,  if  such  valuation  is  made  by  the  state 
law  on  other  moneyed  capital  in  the  assessment  of  taxes  f  and  be  separated 
from  the  person  of  the  owner,  and  given  a  situs  of  its  own  for  the  purposes 
of  taxation.^*  To  justify  a  state  in  taxing  shares  of  stock  in  national  banks, 
subject  to  the  condition  of  Act  Cong.  June  3,  1864,  §  41,  providing  that  such 
tax  shall  not  exceed  the  rate  imposed  upon  the  shares  in  any  of  the  banks 
organized  under  authority  of  the  state  where  such  association  is  located,  it 
is  not  necessary  that  there  should  be  any  state  banks  in  existence.^^  The 
mode  in  which  the  taxes  shall  be  assessed  and  collected,  and  the  place  where 
it  shall  be  laid  upon  resident  stockholders,  are  left  to  the  discretion  of  the 
legislators  of  the  state  in  which  the  banks  are  respectively  located. ^    By  Rev. 


Allen  V.  Assessors  (U.  S.),  3  Wall.  573, 
18  L.  Ed.  339.  See,  also,  Aberdeen 
Bank  v.  Chehalis,  166  U.  S.  440,  41  L. 
Ed.   1069,   17   S.   Ct.   639. 

A  statutory  rule  fixing  the  value  of 
the  shares  of  a  national  bank  for  pur- 
Ijoses  of  state  tax,  which  does  not 
permit  a  deduction  therefrom  for  the 
amount  of  United  States  bonds  or  other 
nontaxable  securities  held  by  the  bank, 
is  not  in  conflict  with  the  constitution 
of  Ohio,  nor  with  the  law  of  congress 
authorizing  taxation  on  such  shares. 
Exchange  Nat.  Bank  v.  Miller,  19  Fed. 
373. 

That  the  value  of  the  shares  of  a 
national  bank  includes  value  due  to 
nontaxable  United  States  bonds  owned 
by  the  bank  is  no  objection  to  the  valid- 
ity of  an  assessment  of  such  shares 
for  taxation  by  a  state  without  ex- 
cluding the  value  of  the  bonds.  Ha- 
ger  V.  American  Nat.  Bank,  86  C.  C. 
A.  334,  159  Fed.  396;  Hager  v.  Louis- 
ville Nat.  Banking  Co.,  86  C.  C.  A.  340, 
159   Fed.   403. 

A  shareholder  in  a  bank  whose  capi- 
tal is  invested  in  government  securi- 
ties is  not  a  holder  of  such  securities, 
and  an  assessment  upon  his  shares  is 
not  an  assessment  of  the  securities 
held  by  the  bank.  People  v.  Assessors 
(N.  Y.),  44  Barb.  149,  39  How.  Prac. 
371. 

Shares  and  capital  distinct, — Na- 
tional Bank  v.  Commonwealth  (U.  S.), 
9  Wall.  353,  359,  19  L.  Ed.  701;  Van 
Allen  V.  Assessors  (U.  S.),  3  Wall.  573, 
18  L.  Ed.  339;  Cleveland  Trust  Co.  v. 
Lander,  184  U.  S.  Ill,  46  L.  Ed.  456, 
23  S.  Ct.  394;  Owensboro  Nat.  Bank 
V.  Owensboro,  173  U.  S.  664,  43  L.  Ed. 
850,   19   S.   Ct.  537. 

That  the  capital  of  a  bank  is  invested 
in  United  States  bonds  does  not  ef- 
fect the  right  of  the  state  to  tax  the 
shares  under  the  act  of  congress.  A 
tax  upon  the  shares  of  a  bank  is  not 


a  tax  upon  the  property  or  capi- 
tal of  the  bank.  Wright  v.  Stilz,  37 
Ind.   338. 

97.  North  Ward  Nat.  Bank  v.  New- 
ark, 39  N.  J.  L.  380;  Hepburn  v.  School 
Directors  (U.  S.),  33  Wall.  480,  S3  L. 
Ed.   112. 

98.  North  Ward  Nat.  Bank  v.  New- 
ark, 39  N.  J.  L.  380;  Tappan  v.  Mer- 
chants' Nat.  Bank  (U.  S.),  19  Wall. 
490,  33  L.  Ed.  189.  See  post,  "Place 
of  Taxation,"  §  338. 

Taxable  whether  owned  by  residents 
or  nonresidents. — Shares  in  a  national 
bank  are  taxable  under  state  laws, 
whether  owned  by  residents  or  non- 
residents. .Kyle  V.  Fayetteville,  75  N. 
C.    445, 

Nothing  in  Const.  111.  1848,  art.  9 
(which  was  still  in  force  in  1867),  pre- 
vented the  legislature  of  the  state  from 
providing  for  the  taxation  of  the  own- 
ers of  shares  of  the  capital  stock  of 
a  national  bank  in  that  state,  at  the 
place  within  the  state  where  the  bank 
was  located,  without  regard  to  their 
places  of  residence.  Tappan  v.  Mer- 
chants' Nat.  Bank  (U.  S.),  19  Wall. 
490,   33   L.    Ed.   189. 

Shares  owned  by  nonresidents. — 
Statutes  of  Maine,  as  they  were  in 
1865  and  1866,  taken  in  connection 
with  Act  Cong.  June  3,  1864,  c.  106,  §§ 
40,  41,  did  not  authorize  the  assess- 
ment of  taxes  for  state,  county,  and 
municipal  purposes  upon  stock  of  na- 
tional banks  owned  by  nonresidents. 
Abbott  V.   Bangor,   54  Me.   540. 

99.  Existence  of  state  banks  not  es- 
sential to  right  of  state  to  tax. — Smith 
V.  Webb,  11  Minn.  500,  Gil.  378. 

1.  North  Ward  Nat.  Bank  v.  New- 
ark, 39  N.  J.  L.  380.  See  post,  "Levy 
and  Assessment,"  §  339. 

The  Wisconsin  Act  of  1868,  c.  136— 
which  provides  for  the  reassessment 
and  collection  of  delinquent  taxes  of 
1865   and    1866,   on   the    shares   of   na- 
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St.,  §  5219,  the  states  are  restricted,  in  taxing  national  banks,  to  taxing  the 
shares,  as  distinguished  from  taxing  the  banks  as  such,  or  the  capital,  and 
can  not  evade  this  restriction  by  requiring  the  value  of  the  property  of  the 
bank  to  be  added  to  the  value  of  the  shares.^  Assessments  of  national  bank 
stock  should  be  made  against  the  shareholders  personally,^  and  an  asess- 


tional  banks  in  Wisconsin — is  not  in 
conflict  with  the  provisions  of  §  41  of 
The  National  Banking  Act,  which  per- 
mits taxation  by  state  authority  of  the 
shares  of  national  banks.  Bagnall  v. 
State,   35   Wis.   113. 

2.  States  restricted  to  taxing  shares 
as  distinguished  from  taxing  banks  as 
such. — -St.  Louis  Nat.  Bank  v,  Papin, 
Fed.   Cas.   No.  13,339,   4  Dill.  39. 

Assessments  of  capital  stock  of  a 
national  bank  mu,st,  under  Comp. 
Laws  1897,  §  357,  be  assessed  against 
each  individual  shareholder,  and  not 
as  a  whole  against  the  bank.  First 
Nat.  Bank  v.  Albright,  13  N.  Mex.  514, 
86  Pac.  548,  affirmed  in  208  U.  S.  548, 
53  L.   Ed.   614,  28   S.   Ct.   349. 

Shares  of  stock  in  a  national  bank 
are  to  be  taxed  in  the  name  of  the 
shareholder;  there  being  nothing  in 
the  nature  of  the  tax  to  require  that 
it  shall  be  in  the  name  of  the  bank. 
Miller  v.  Fourth  Nat.  Bank,  9  O.  Dec. 
391,  13  Wkly.  L.  Bull.  66. 

Taxes  on  the  capital  stock  of  a  na- 
tional bank  in  the  hands  of  a  receiver 
are  levied  on  the  shares  of  stock,  as 
personal  property  of  the  holder  of 
such  stock,  and  are  recoverable 
against  the  owner  and  holder  of  such 
shares  of  stock,  and  not  against  the 
bank  or  its  assets.  Judgment,  United 
States  Nat.  Bank  v.  Logan  County 
(Okla.),  51  Pac.  97,  modified.  Gray  v. 
Logan,   7   Okla.   331,   54   Pac.   485. 

The  state  tax  must  be  assessed  di- 
rectly against  the  shares  of  the  stock- 
holders in  national  banks.  State  v. 
Dowling,  50  Mo.  134. 

Act  Feb.  4,  1864,  being  "An  act  for 
the  assessment  and  collection  of  rev- 
enue in  the  state  of  Missouri,"  by 
vifhich  the  assessment  of  the  shares 
of  a  bank  is  distinctly  and  separately 
required  to  be  made  against  the 
shares,  thereby  rendering  the  share- 
holders liable,  is  in  consonance  with 
Act  Cong.  June  3,  1864,  amendatory 
of  an  act  to  provide  a  national  cur- 
rency secured  by  a  pledge  of  the 
United  States  stocks  (Laws  U.  S.  1863- 
64,  p.  112),  requiring  that  the  tax  im- 
posed by  state  authorities  on  share- 
holders in  national  banking  associa- 
tions must  be  specifically  assessed 
against     the     shareholders,     and     not 
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against  the  capital  of  the  bank  itself. 
Lionberger  v.  Rowse,  43  Mo.  67. 

Under  Laws  1874,  p.  213,  requiring 
owners  to  make  returns  of  property 
for  taxation,  a  national  bank  was  not 
liable  to  pay  state  and  county  taxes 
for  that  year,  assessed  on  shares  of 
stock  owned  by  individuals.  "Share" 
and  "stock"  are  used  synonymously. 
Waco  Nat.  Bank  v.  Rogers,  51  Tex. 
606. 

As  Rev.  St.  U.  S.,  §  5219  [U.  S. 
Comp.  St.  1901,  p.  3503],  permits  tax- 
ation by  states  of  the  real  estate  only 
of  national  banks,  such  a  bank  is  un- 
der no  legal  obligation  to  render  and 
pay  taxes  on  its  stock.  First  Nat. 
Bank  v-  Lampasas,  33  Tex.  Civ.  App. 
530,   78   S.   W.   43. 

A  national  bank  having  voluntarily 
rendered  its  capital  stock  for  taxation, 
and  stated,  in  its  answer,  in  an  action 
to  recover  the  taxes  thereon,  as  in- 
creased in  value  on  equalization,  that 
it  was  willing  to  pay  taxes  thereon  ac- 
cording to  its  rendition,  it  may  be 
held  liable  for  the  taxes  on  the  value 
of  its  stock  as  rendered,  though  taxa- 
tion of  such  stock  is  unauthorized; 
but  an  equalization  board  could  not, 
without  its  consent,  augment  its  con- 
ceded liability  by  adding  other  per- 
sonal property  to  its  rendition,  or  rais- 
ing the  value  of  that  which  had  been 
rendered.  First  Nat.  Bank  v.  Lamp- 
asas, 33  Tex.  Civ.  App.  530,  78  S. 
W.   43. 

The  shares  of  stock  of  a  national 
bank  are  taxable  to  the  owners,  and 
the  bank  is  not  liable  primarily,  or  as 
the  agent  of  the  shareholders,  under 
the  act  of  congress,  or  the  revenue 
laws  of  New  Mexico,  for  the  payment 
of  a  tax  levied  tipon  such  shares.  Al- 
buquerque Nat.  Bank  v.  Perea,  5  N. 
Mex.   664,  25   Pac.  776. 

The  act  providing  that  "it  shall  be 
the  duty  of  the  said  banks  to  retain 
and  pay  the  amount  of  tax  assessed 
to  each  of  the  said  stockholders 
thereof  out  of  the  dividends  from  time 
to  time  declared"  does  not  make  the 
taxes  a  charge  against  the  bank,  ei- 
ther in  form  or  substance.  Farmers' 
Nat.  Bank  v.  Cook,  33  N.  J.  L,  347. 

3.  Assessment  must  be  against  share- 
holders personally. — First  Nat.  Banki/. 
Meredith,   44  Mo.   500. 
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ment  in  a  lump  sum  of  all  the  personal  property  of  a  national  bank  to  the 
bank  itself  can  not  be  regarded  as  one  against  the  stockholders  on  their 
shares.*  Refusal  of  the  officers  to  furnish  the  assessor  with  a  list  of  share- 
holders does  not  justify  making  the  assessment  and  enforcing  the  tax  against 
the  bank  property.^ 

Shares  Owned  by  Another  National  Bank. — The  manifest  intention 


4.  Stapylton  v.  Thaggard,  33  C.  C. 
A.  353,  91  Fed.  93. 

Under  Rev.  St.,  §  5219  [U.  S.  Comp. 
St.  1901,  p.  3503],  which  declares  that 
nothing  in  the  National  Banking  Act 
shall  prevent  all  the  shares  of  stock 
of  a  national  bank  from  being  included 
in  the  assessment  of  the  personal  prop- 
erty of  the  owners  of  such  shares,  an 
assessment  of  the  entire  stock  of  a  na- 
tional bank  in  solido  against  the  bank 
itself  is  mvalid.  National  Bank  v. 
Richmond,  42  Fed.  877;  First  Nat. 
Bank  v.  Fisher,  45  Kan.  726,  36  Pac. 
483. 

There  is  no  authority  in  the  statutes 
of  Ohio,  nor  of  the  United  States,  for 
listing  and  valuing  the  shares  in  a  na- 
tional bank  in  the  aggregate,  and  plac- 
ing such  aggregate  on  the  tax  list  in 
the  name  of  the  bank.  Such  shares, 
when  listed  and  valued  for  taxation, 
are  required  to  be  placed  on  the  proper 
tax-list  in  the  names  of  the  respective 
owners.  Miller  v.  First  Nat.  Bank,  46 
O.  St.  434,  21  N.  E.  860. 

An  annual  tax,  authorized  by  act  of 
legislature,  passed  Jan.  4,  1859,  to  be 
levied,  assessed,  and  collected  by  the 
city  of  Pittsburg,  upon  the  average 
quarterly  business  of  banks,  and  bank- 
ing institutions,  is  not  within  the  terms 
of  §  41  of  the  act  of  congress,  June  3, 
1864,  which  authorizes  taxation  of  na- 
tional banks  by  a  state  under  limita- 
tion, because  it  is  not  a  tax  upon  the 
shares  of  the  shareholders  of  banks. 
Pittsburg  V.  First  Nat.  Bank,  55  Pa.  45. 

Under  Code,  §  1322,  providing  that 
shares  of  stock  in  national  banks  shall 
be  assessed  to  the  individual  stockhold- 
ers at  the  place  where  the  bank  is  lo- 
cated, stock  in  national  banks  must 
be  assessed  against  the  stockholders 
and  on  the  corporate  stock  as  such, 
and  the  bank  can  not  be  assessed  there- 
for. Judy  V.  National  State  Bank,  133 
Iowa  253,  110  N.  W.  605. 

The  Montana  statute  (Pol.  Code,  § 
3692)  provides  for  assessing  shares  of 
bank  stock  to  the  owners  thereof,  and, 
to  aid  the  assessors  in  determining 
their  value,  requires  the  bank  to  furnish 
a  verified  statement  showing  the  amount 
and    number    of    shares    of    its    capital 


stock,  surplus,  etc.  An  assessor,  in- 
stead of  demanding  the  statement  here 
required,  presented  to  a  national  bank 
a  blank  form  for  listing  property  sub- 
ject to  taxation.  The  bank  did  not  re- 
tufn  a  verified  list,  but  its  assistant 
cashier  handed  to  the  assessor  a  state- 
ment beginning,  "Capital,  $800,000," 
followed  by  items  of  surplus,  undivided 
profits.  United  States  bonds,  and  real 
estate.  The  assessor  deducted  the 
amount  of  the  bonds  and  real  estate 
from  the  "capital"  and  assessed  the 
remainder  to  the  bank,  as  stock.  Held, 
that  the  tax  was  illegal,  as  the  capital 
of  national  banks  is  exempt  from  tax- 
ation under  the  federal  laws,  and  as 
both  the  state  and  federal  laws  require 
the  shares  to  be  taxed  to  their  own- 
ers; and  that  the  form  of  the  return 
did  not  warrant  the  assumption  that 
the  bank  owned  its  own  shares.  Brown 
V.  French,  80  Fed.  166. 

A  bank-stock  assessment  contained 
the  names  of  the  shareholders,  and  the 
correct  number  of  shares  owned  by 
each.  Held,  that  the  intent  was  not 
to  tax  the  capital  stock,  but  the  shares 
owned  by  the  individual  shareholders. 
Western,  etc..  Banking  Co.  v.  Murray, 
6  Ariz.  315,  56  Pac.  728. 

An  assessment  on  the  capital  stock 
of  a  national  bank  by  an  aggregate  or 
gross  assessment  is  irregular  and  in- 
valid, as  such  assessment  should  be 
against  the  individual  shareholders. 
Sumter  v.  National  Bank,  62  Ala.  464, 
34  Am.  Rep.  30. 

Under  Rev.  St.,  §§  5214,  5219,  pro- 
viding that,  in  lieu  of  all  taxes  to  the 
United  States,  a  banking  association 
shall  pay  to  the  treasurer  a  certain 
duty,  provided  that  nothing  thcrem 
shall  prevent  all  the  shares  in  the  as- 
sociation from  being  included  in  the 
valuation  of  personal  property  of  the 
owner  of  the  shares  in  assessing  taxes 
imposed  by  the  authority  of  the  state 
in  which  the  association  is  located,  an 
assessment  on  the  shares  in  gross,_  or 
on  the  capital  stock  of  a  bank,  agairist 
the  corporation,  is  not  authorized.  Na- 
tional Commercial  Bank  v.  Mobile,  63 
Ala.  284.  34  Am.  Rep.  15. 

5.  Springfield  v.  First  Nat.  Bank, 
87  Mo.  441. 
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of  the  law  is  to  permit  the  state  in  which  a  national  bank  is  located  to  tax, 
subject  to  the  limitations  prescribed,  all  the  shares  of  its  capital  stock  with- 
out regard  to  their  ownership.  The  proper  inference  is  that  the  law  permits, 
in  the  particular  instance,  the  taxation  of  the  national  banks  owning  shares 
of  capital  stock  of  another  national  bank  by  reason  of  that  ownership,  on 
the  same  footing  with  all  other  shares.® 

Shares  Held  by  Savings  Bank. — Stock  of  national  banks  in  one  state, 
held  by  a  savings  bank  of  another  state,  are  taxable  in  the  first  state  though 
the  property  of  the  savings  bank  is  exempt  by  the  laws  of  its  own  state.'' 

§  326  (2bcb)  Prohibition  of  Discrimination  between  National 
Bank  Shares  and  Other  Moneyed  Capital. — In  General. — The  power  of 
the  states  to  tax  national  bank  shares  is  given  subject  to  the  express  restric- 
tion that  in  the  act  of  Congress  such  shares  shall  not  be  taxed  at  a  greater 
rate  than  is  assessed  on  other  moneyed  capital  in  the  hands  of  individual 
citizens  of  the  state.* 


6.  Shares  owned  by  another  national 
bank.— Bank  v.  Boston,  125  U.  S.  60, 
31  L.  Ed.  689,  8  S.  Ct.  772. 

Under  Rev.  St.,  §  5219  [U.  S.  Comp. 
St.  1901,  p.  3502],  which  provides  that 
all  the  shares  of  any  banking  associa- 
tion may  be  included  in  the  valuation 
of  the  personal  property  of  the  owner 
or  holder  in  the  state  within  which  the 
association  is  located,  but  each  state 
may  determine  the  manner  of  taxing 
the  shares  of  national  banks,  a  state 
may  tax  the  shares  of  a  national  bank 
without  regard  to  their  ownership,  the 
shares  of  stock  of  a  national  bank 
owned  by  another  bank  not  being  ex- 
empt by  reason  of  such  ownership. 
National  Bank  v.  Boston,  135  U.  S.  60, 
31   L.   Ed.  689,  8  S.   Ct.  772. 

7.  Shares  held  by  savings  bank. — 
People  V.  Coleman,  63  Hun  633,  18  N. 
Y.  S.  675,  45  N.  Y.  St.  Rep.  136,  affirmed 
in  135  N.  Y.  231,  31   N.   E.   1022. 

8.  Prohibition  of  discrimination  be- 
tween national  bank  shares  and  other 
moneyed  capital. — United  States. — Van 
Allen  II.  Assessors  (U.  S.),  3  Wall.  573, 
18  L.  Ed.  229;  People  v.  Commission- 
ers (U.  S.),  4  Wall.  244,  18  L.  Ed.  344; 
Bradley  v.  Illinois  (U.  S.),  4  Wall.  459, 
]8  L.  Ed.  433;  Lionbcrger  v.  Rouse 
(U.  S.),  9  Wall.  468,  19  L.  Ed.  721;  Hep- 
burn V.  School  Directors  (U.  S.),  23 
Wall.  480,  23  L.  Ed.  112;  Adams  v. 
Nashville,  95  U.  S.  19,  24  L.  Ed.  369; 
People  V.  Weaver,  100  U.  S.  539,  25  L. 
Ed.  705;  Pelton  v.  Commercial  Nat. 
Bank,  101  U.  S.  143,  25  E-  Ed.  901;  Al- 
bany V.  Stanley,  105  U.  S.  305,  26  L. 
Ed.  1044;  Evansville  Bank  v.  Britton, 
105  U.  S.  322,  26  L.  Ed.  1053;  Boyer  v. 
Boyer,  113  U.  S.  689,  28  L.  Ed.  1089,  5 


S.  Ct.  706;  Mercantile  Nat.  Bank  v. 
New  York,  121  U.  S.  138,  30  E.  Ed.  895, 
7  S.  Ct.  826,  affirming  28  Fed.  776;  Na- 
tional Newark  Banking  Co.  v.  Newark, 
121  U.  S.  163,  30  E.  Ed.  904,  7  S.  Ct. 
839;  Stanley  v.  Albany,  121  U.  S.  535, 
30  L.  Ed.  1000,  7  S.  Ct.  1234;  Williams 
V.  Albanv,  122  U.  S.  154,  30  L.  Ed.  1088, 
7  S.  Ct.  1244;  Davenport  Nat.  Bank  v. 
Davenport  Board,  133  U.  S.  83,  31  L. 
Ed.  94,  8  S.  Ct.  73;  National  Bank  v. 
Boston,  125  U.  S.  60,  31  L.  Ed.  689,  8 
S.  Ct.  772;  Whitbeck  v.  Mercantile  Nat. 
Bank,  127  U.  S.  193,  32  L.  Ed.  118,  8  S. 
Ct.  1131;  Palmer  v.  McMahon,  133  U. 
S.  660,  33  L.  Ed.  772,  10  S.  Ct.  324,  fol- 
lowing Mercantile  Nat.  Bank  v.  New 
York,  121  U.  S.  138,  30  L.  Ed.  895,  7  S. 
Ct.  826;  Talbott  v.  Silver  Bow,  139  U. 
S.  438,  35  L.  Ed.  210,  11  S.  Ct.  594,  af- 
firming Silver  Bow  v.  Davis,  6  Mont. 
306,  12  Pac.  688;  First  Nat.  Bank  v.  Ay- 
ers,  160  U.  S.  660,  40  E.  Ed.  573,  16  S. 
Ct.  413;  First  Nat.  Bank  v.  Chehalis, 
166  U.  S.  440,  41  L.  Ed.  1069,  17  S.  Ct. 
629;  Merchants',  etc.,  Nat.  Bank  v. 
Pennsylvania,  167  U.  S.  461,  42  L.  Ed. 
336,  17  S.  Ct.  829;  First  Nat.  Bank  v. 
Chapman,  173  U.  S.  205,  43  L.  Ed.  669, 
19  S.  Ct.  407;  San  Francisco  Nat.  Bank 
V.  Dodge,  197  U.  S.  70,  49  L.  Ed.  669, 
35  S.  Ct.  384;  decree  139  Fed.  793,  af- 
firmed in  Covington  v.  First  Nat.  Bank, 
198  U.  S.  100,  49  L.  Ed.  963,  35  S.  Ct. 
563;  Richards  v.  Rock  Rapids,  3  Fed. 
505;  National  Albany  Exch.  Bank  v. 
Hills,  5  Fed.  248,  18  Blatchf.  478;  Al- 
bany City  Nat.  Bank  w.  Maher,  6  Fed. 
417,  19  Blatchf.  175;  First  Nat.  Bank 
V.  Waters,  7  Fed.  152,  19  Blatchf.  243; 
First  Nat.  Bank  v.  Farwell,  7  Fed.  518, 
10   Biss.   270;    Evansville   Nat.   Bank  v. 
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Purpose  of  Provision. — The  main  purpose  of  congress,  in  fixing  limita- 
tion to  state  taxation  on  investments  and  shares  of  national  banks,  was  to 
render  it  impossible  for  the  state,  in  levying  such  a  tax,  to  create  and  foster 
an  unequal  and  unfriendly  competition,  by  favoring  institutions  or  individ- 
uals carrying  on  a  similar  business  and  operations  and  investments  of  a 


Britton,  8  Fed.  867,  10  Biss.  503;  Su- 
pervisors V.  Stanley,  13  Fed.  83;  Stanley 
V.  Albany,  15  Fed.  483,  31  Blatchf.  249; 
Exchange  Nat.  Bank  v.  Miller,  19  Fed. 
373;  First  Nat.  Bank  v.  Treasurer,  35 
Fed.  749;  Mercantile  Nat.  Bank  v.  New 
York,  38  Fed.  776;  Richards  v.  Rock 
Rapids,  31  Fed.  505;  First  Nat.  Bank 
V.  Richmond,  39  Fed.  309;  Whitney  Nat. 
Bank  v.  Parker,  41  Fed.  403;  First  Nat. 
Bank  v.  Herbert,  44  Fed.  158;  First 
Nat.  Bank  v.  Lindsay,  45  Fed.  619; 
Euget  Sound  Nat.  Bank  v.  King,  57 
Fed.  433;  Mercantile  Nat.  Bank  v. 
Shields,  59  Fed.  953;  First  Nat.  Bank 
V.  Stone,  88  Fed.  409;  First  Nat.  Bank 
V.  Louisville,  88  Fed.  409;  National 
Bank  v.  Baltimore,  93  Fed.  339;  Mer- 
cantile Nat.  Bank  v.  Hubbard,  98  Fed. 
465,  reversed  in  45  C.  C.  A.  66,  105  Fed. 
809,  which  is  reversed  Lander  v.  Mer- 
cantile Bank,  186  U.  S.  458,  46  L.  Ed. 
1347,  33  S.  Ct.  908;  National  Bank  v. 
Baltimore,  40  C.  C.  A.  354,  100  Fed.  24; 
First  Nat.  Bank  v.  Covington,  103  Fed. 
533;  Peoples  Nat.  Bank  v.  Marye,  107 
Fed.  570;  modifying  and  affirming  191 
U.  S.  372,  48  L.  Ed.  180,  24  S.  Ct.  68; 
Nevada  Nat.  Bank  v.  Dodge,  56  C.  C. 
A.  145,  119  Fed.  57;  decree  139  Fed. 
793,  affirmed  in  Covington  v.  First  Nat. 
Bank,  198  U.  S.  100,  49  L.  Ed.  963,  35 
S.  Ct.  563;  City  Nat.  Bank  v.  Paducah, 
Fed.  Cas.  No.  3,743,  3  Flip.  61;  First 
Nat.  Bank  v.  Douglas,  Fed.  Cas.  No. 
4,799,    3    Dill.    330. 

Alabama. — National  Commercial  Bank 
V.  Mobile,  63  Ala.  384,  34  Am.  Rep.  15; 
Pollard  V.  State,  65  Ala.  638;  Maguire 
V.  Board,  71  Ala.  401. 

Arizona. — Consolidated  Nat.  Bank  v. 
Pima,  5  Ariz.  142,  48  Pac.  391. 

Cadifornia. — Miller  v.  Heilbron,  58 
Cal.  133;  McHenry  v.  Downer,  116  Cal. 
30,  47  Pac.  779,  45  L.  R.  A.  737. 

Illinois. — Illinois  Nat.  Bank  v.  Kin- 
sella,  201  111.  31,  66  N.  E.  338. 

/MrfioHa.— Wright  v.  Stilz,  37  Ind. 
338;  Wasson  v.  First  Nat.  Bank,  107 
Ind.  306,  8  N.  E.  97;  First  Nat.  Bank 
V.  Turner,  154  Ind.  456,  57  N.  E.  HO. 

Iowa. — Hubbard  v.  Johnson,  33  Iowa 
130;  National  State  Bank  v.  Burling- 
ton, 119  Iowa  696,  94  N.  W.  234;  First 
Nat.  Bank  v.  Esterville,  150  Iowa,  95, 
139  N.  W.  475;  Des  Moines  Nat.  Bank 
V.  Des  Moines,  153  Iowa  336,  133  N. 
W.   767. 


Kansas. — First  Nat.  Bank  v.  Fisher, 
45  Kan.  736,  36  Pac.  482, 

Kentucky. — Commonwealth  v.  First 
Nat.  Bank  (Ky.),  4  Bush  98,  96  Am. 
Dec.  285;  Deposit  Bank  v.  Daviess,  103 
Ky.  174,  19  Ky.  L.  Rep.  348,  39  S.  W. 
1030,  44  L.  R.  A.  835;  Scobee  v.  Bean, 
109  Ky.  536,  33  Ky.  L.  Rep.  1076,  59  S. 
W.  860;  Marion  Nat.  Bank  v.  Burton. 
131  Ky.  876,  38  Ky.  L.  Rep.  864,  90  S. 
W.  944,  10  L.  R.  A.,  N.  S.,  947;  Schuster 
&  Co.  V.  Louisville,  134  Ky.  189,  38  Ky. 
L.  Rep.  588,  89  S.  W.  689;  Common- 
wealth V.  Covington  Nat.  Bank,  7  Ky. 
L.   Rep.   48. 

Maine. — Stetson  v.  Bangor,  56  Me. 
274. 

Massachusetts. — Providence    Inst.     v. 
Boston,  101  Mass.  S75,  3  Am.  Rep.  407. 
Michigan. — First    Nat.     Bank    v.    St. 
Joseph,  46  Mich.  526,  9  N.  W.  838. 

Missouri. — Lionberger  v.  Rowse,  43 
Mo.  6Z,  affirmed  in  Lionberger  v.  Rouse 
(U.  S.),  9  Wall.  468,  19  L.  Ed.  721. 

Montana. — Silver  Bow  v.  Davis,  6 
Mont.  306,  12  Pac.  688. 

Nebraska. — Bressler  v.  Wayne,  33 
Neb.  834,  49  N.  W.  787,  13  L.  R.  A.  614, 
overruling  35  Neb.  468,  41  N.  W.  356. 
New  Jersey. — Matheson  v.  Boyd,  32 
N.  J.  L.  273;  North  Ward  Nat.  Bank 
V.  Newark,  39  N.  J.  L.  380;  Stratton  v. 
Collins,  43  N.  J.  L.  562;  Mechanics' 
Nat.  Bank  v.  Baker,  65  N.  J.  L.  113,  48 
Atl.  586,  affirmed  in  65  N.  J.  L.  549,  48 
Atl.  582. 

New  FoWj.— Gallatin  Nat.  Bank  v. 
Commissioners,  67  N.  Y.  516;  Williams 
V.  Weaver,  75  N.  Y.  30;  judgment  163 
N.  Y.  330,  57  N.  E.  408,  affirmed  in  Jen- 
kins V.  Neff,  186  U.  ^.  230,  46  L.  Ed. 
1140,  33  S.  Ct.  905;  S.  C,  29  Misc.  Rep. 
59,  60  N.  Y.  S.  583,  order  affirmed  m 
163  N.  Y.  330,  57  N.  E.  408;  In  re  Jen- 
kins, 47  App.  Div.  394,  63  N.  Y.  S.  331; 
McMahon  v.  Palmer,  11  Daly  314; 
People  V.  Coleman,  44  Hun  47;  People 
V.  Assessors,  44  Barb.  148,  39  How. 
Prac.    371. 

North  Carolina.— UcAden  v.  Meck- 
lenburg, 97  N.  C.  355,  3  S.  E.  670. 

Ohio. — Frazer  v.  Siebern,  16  O.  St. 
614;  Chapman  v.  First  Nat.  Bank,  56 
O.  St.  310,  47  N.  E.  54;  Cleveland  Trust 
Co.  V.  Lander,  62  O.  St.  366,  56  N.  E. 
1036,  affirmed  in  184  U.  S.  HI,  46  L. 
Ed.  456,  22  S.  Ct.  394;  First  Nat.  Bank 
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like  character.9     The  language  of  the  act  of  congress  is  to  be  read  in  the 


V.   Chapman,   4   O.   C.   D.   252,   9   O.   C. 
C.  79. 

Oregon. — Ankeny  v.  Blakley,  44  Ore. 
78,  74  Pac.  485. 

Pennsylvania. — Everett's  Appeal,  71 
Pa.  317;  Gorgas's  Appeal,  79  Pa.  149; 
Boyer's  Appeal,  103  Pa.  387;  Pleish  v. 
Hartranft,  1  Leg.  Gaz.  R.  46;  Markoe 
V.  Hartranft,  15  Am.  L.  Reg.  487. 

Tennessee.  —  McLaughlin  v.  Chad- 
well,  54  Tenn.   (7  Heisk.)   389. 

■  Texas. — Engelke  v.  Schlender,  75 
Tex.  559,  13  S.  W.  999;  Primm  v.  Fort, 
23  Tex.  Civ.  App.  605,  57  S.  W.  86,  re- 
hearing denied  in  57  S.  W.  972. 

Utah. — Judgment  31  Utah  324,  61 
Pac.  560,  56  L.  R.  A.  346,  affirmed  in 
Commercial  Nat.  Bank  v.  Chambers, 
182  U.  S.  556,  45  L.  Ed.  1227,  21  S.  Ct. 
863. 

Vermont. — State  v.  Clement  Nat. 
Bank,  84  Vt.  167,  78  Atl.  944. 

Virginia. — Burrows  v.  Smith,  95  Va. 
694,  29   S.   E.  674. 

Washington. — First  Nat.  Bank  v. 
Chehalis,  6  Wash.  64,  33  Pac.  1051; 
Washington  Nat.  Bank  v.  King,  9 
Wash.  607,  38  Pac.  219;  Newport  v. 
Mudgett,  18  Wash.  271,  51  Pac.  466; 
Pacific  Nat.  Bank  v.  Pierce,  20  Wash. 
675,  56  Pac.  936;  Van  Slyke  v.  State, 
23  Wis.  655. 

"As  clearly  established  by  many  de- 
cisions, and  particularity  by  that  an- 
nounced in  the  case  of  Owensboro  Nat. 
Bank  v.  Owensboro,  173  U.  S.  664,  43 
L.  Ed.  850,  19  S.  Ct.  537,  all  state  laws 
providing  for  the  taxation  of  shares 
of  national  banks  must  be  subject  to 
the  provisions  of  §  5219,  Rev.  St.  of  the 
United  States,  which  is  in  this  lan- 
guage: 'Section  5319.  Nothing  herein 
shall  prevent  all  the  shares  in  any  as- 
sociation from  being  included  in  the 
valuation  of  the  personal  property  of 
the  owner  or  holder  of  such  shares, 
in  assessing  taxes  imposed  by  author- 
ity of  the  state  within  which  the  as- 
sociation is  located;  but  the  legislature 
of  each  state  may  determine  and  di- 
rect the  manner  and  place  of  taxing 
all  the  shares  of  national  banking  as- 
sociations located  within  the  state, 
subject  only  to  the  two  restrictions, 
that  the  taxation  shall  not  be  at  a 
greater  rate  than  is  assessed  upon  other 
moneyed  capital  in  the  hands  of  indi- 
vidual citizens  of  such  state,  and  that 
the  shares  of  any  national  banking  as- 
sociation owned  by  nonresidents  of 
any  state  shall  be  taxed  in  the  city  or 
town  where  the  bank  is  located,  and 
not  elsewhere.  Nothing  herein  shall 
be  construed  to  exempt  the  real  prop- 


erty of  associations  from  either  state, 
county,  or  municipal  taxes,  to  the  same 
extent,  according  to  its  value,  as  other 
real  property  is  taxed.' "  First  Nat. 
Bank  v.  Covington,  103  Fed.  533. 

9.  Purpose. — Merchants',  etc.,  Nat. 
Bank  v.  Pennsylvania,  167  U.  S.  461, 
43  L.  Ed.  236,  17  S.  Ct.  829;  National 
Bank  v.  Commonwealth  (U.  S.),  9 
Wall.  353,  19  L.  Ed.  701;  Lionberger  v. 
Rouse  (U.  S.),  9  Wall.  468,  19  L.  Ed. 
721;  Boyer  v.  Boyer,  113  U.  S.  689,  28 
L.  Ed.  1089,  5  S.  Ct.  706;  Mercantile 
Nat.  Bank  v.  New  York,  121  U.  S.  138, 
30  L.  Ed.  895,  7  S.  Ct.  836;  Davenport 
Nat.  Bank  v.  Davenport  Board,  133  U. 
S.  83,  31  L.  Ed.  94,-8  S.  Ct.  73;  First 
Nat.  Bank  v.  Ayers,  160  U.  S.  660,  40 
L.  Ed.  573,  16  S.  Ct.  413;  Aberdeen 
Bank  v.  Chehalis,  166  U.  S.  440,  41  L. 
Ed.  1069,  17  S.  Ct.  629.  See,  also,  First 
Nat.  Bank  v.  Chapman,  173  U.  S.  305, 
43  L.  Ed.  669,  19  S.  Ct.  407;  Jenkins  v. 
Neff,  186  U.  S.  230,  46  E.  Ed.  1140,  22 
S.  Ct.  905;  Stanley  v.  Albany,  121  U. 
S.  535,  549,  30  L.  Ed.  1000,  7  S.  Ct.  1234. 

Congress  meant  no  more  by  the  sec- 
ond limitation  in  the  proviso  to  §  41  of 
The  National  Banking  Act  of  1864,  lim- 
iting state  taxes  on  national  banks  to 
the  rate  imposed  upon  state  banks,  than 
to  require  of  each  state,  as  a  condition 
to  the  exercise  of  the  power  to  tax  the 
shares  in  national  banks,  that  the  state 
should,  as  far  as  it  had  the  capacity, 
tax,  in  like  manner  the  shares  of  banks 
of  issue  of  its  own  creation.  Lionber- 
ger  V.  Rouse  (U.  S.),  9  Wall.  468,  19 
E.  Ed.  731. 

If  the  rate  of  taxation  by  the  state 
on  such  shares  is  the  same  as,  or  not 
greater  than,  upon  the  moneyed  capi- 
tal of  the  individual  citizen  which  is 
subject  or  liable  to  taxation;  that  is  to 
say,  if  no  greater  proportion  or  per- 
centage of  tax  on  the  valuation  of  the 
shares  is  levied  than  upon  other  mon- 
eyed taxable  capital  in  the  hands  of 
its  citizens,  the  shares  are  taxed  in 
conformity  with  that  proviso  of  the 
forty-first  section,  which  says  that  they 
may  be  assessed,  "but  not  at  a  greater 
rate  than  is  assessed  upon  other  mon- 
eyed capital  in  the  hands  of  individual 
citizens  of  such  state."  People  v.  Com- 
missioners (U.  S.),  4  Wall.  344,  18  E. 
Ed.  344.  See  also.  Mercantile  Nat. 
Bank  v.  New  York,  121  U.  S.  138,  30 
L.  Ed.  895,  7  S.  Ct.  836. 

The  restriction  upon  the  power  of 
a  state  to  tax  the  shares  of  any  na- 
tional bank  within  its  borders  "at  a 
greater  rate  than  is  assessed  upon  other 
moneyed  capital  in  the  hands  of  indi- 
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light  of  this  policy.^"  If  the  state  and  national  banks  were  treated  equally, 
the  latter  were  not  assessed  at  a  greater  rate  than  the  former ;  national  bank 
shareholders  were  not,  in  such  event,  illegally  assessed,  unless  there  were  a 
clear  discrimination  in  favor  of  moneyed  capital  other  than  that  employed  in 
either  state  or  national  banks.i^     The  provision  of  the  statute  now  under 


vidual  citizens  of  such  state"  (Rev.  St., 
§  5219  [U.  S.  Comp.  St.  1901,  p.  3502]  J 
is  intended  to  secure  equality  of  val- 
uation in  the  assessment  of  the  stock, 
as  well  as  equality  in  the  rate  of  the 
tax  after  the  assessment  has  been  made. 
Albany  City  Nat.  Bank  v.  Maher,  G 
Fed.  417,  19  Blatchf.  175. 

10.  Mercantile  Nat.  Bank  v.  New 
York,  121  U.  S.  138,  30  L.  Ed.  895,  7 
S.    Ct.   826. 

Section  5219,  Rev.  Stat,  does  not 
forbid  discrimination  between  national 
banks,  but  only  as  between  such  banks 
and  state  banks,  or  other  moneyed 
capital  in  the  hands  of  private  in- 
dividuals. Where  the  legislation 
treats  state  banks  and  national  banks 
alike;  gives  to  each  the  same  privi- 
leges; there  is  no  discrimination 
against   national   banks    as   such. 

Only  between  national  banks  and 
other  moneyed  capital. — Merchants', 
etc.,  Nat.  Bank  v.  Pennsylvania,  167  U. 
S.  461,  42  L.   Ed.  236,  17   S.  Ct.  829. 

Where  a  state  statute  allows  any 
bank  to  collect  from  its  shareholders 
an  annual  tax  of  eight  mills  on  the  par 
value  of  the  stock,  in  lieu  of  any  other 
tax  except  on  the  real  estate,  there 
is  no  discrimination,  because  as  td 
those  state  banks  that  do  not  elect 
to  pay  the  eight  mills  the  auditor  gen- 
eral is  required  to  look  to  the  stock- 
holders directly  for  the  regular  four 
mills  tax,  whereas  to  national  banks 
he  reaches  the  stockholder  through  the 
bank  itself,  and  hence  it  is  said  that 
some  shareholders  in  state  banks  may 
escape  taxation.  But  this  is  a  mere 
matter  of  procedure.  Tt  is  no  objection 
to  the  law  that  it  makes  the  national 
bank  the  agent  to  collect  and  does 
not  compel  the  state  bank  to  do  the 
same.  Merchants',  etc.,  Nat.  Bank  v. 
Pennsylvania,  167  U.  S.  461,  42  L.  Ed. 
236,    17    S.    Ct.   829. 

The  fact  that  it  is  possible,  under 
the  operation  of  this  law  that  one  bank 
may  pay  at  a  less  rate  upon  the  actual 
value  of  its  banking  property  than 
another,  but  the  banks  which  do  not 
make  this  election,  whether  state  or 
national,  pay  no  more  than  the  regular 
tax,  does  not  invalidate  it.  The  result 
of  the  election  under  the  circumstances 
is  simply  that  those  electing  pay  less. 


This  lack  of  uniformity  in  the  result 
furnishes  no  ground  for  complaint  un- 
der the  federal  constitution.  Mer- 
chants', etc.,  Nat.  Bank  v.  Pennsyl- 
vania, 167  U.  S.  461,  43  L.  Ed.  336,  17 
S.    Ct.,.  829. 

11.  Between  state  and  national 
banks. — First  Nat.  Bank  v.  Chapman, 
173  U.  S.  205,  43  L.  Ed.  669,  19  S.  Ct. 
407;  Merchants',  etc.,  Nat.  Bank  rv. 
Pennsylvania,  167  U.  S.  461,  42  L.  Ed. 
236,  17  S.  Ct.  829;  Lionberger  v.  Rouse 
(U.  S.),  9  Wall.  468,  19  E.  Ed.  731, 
construing  act  of  1864;  First  Nat.  Bank 
V.  Chapman,  173  U.  S.  205,  43  L.  Ed. 
669,  19t  S.  Ct.  407,  construing  Rev. 
Stat.    Ohio,    §   2763. 

Omission  to  tax  state  banks. — Un- 
der the  National  Banking  Act  of  L864, 
13  Stat.  Ill,  in  the  case  of  Van  Allen 
V.  Assessors  (U.  S.),  3  Wall.  573,  18 
L.  Ed.  229,  the  taxing  law  of  New 
York,  which  was  in  question,  was  held 
to  be  invalid,  because  it  levied  no 
taxes  upon  shares  in  state  banks  at 
all,  the  tax  being  assessed  upon  the 
capital  of  the  banks  after  deducting 
that  portion  which  was  invested  in 
securities  of  the  United  States;  and 
it  was  held  that  this  tax  on  the  capi- 
tal was  not  a  tax  on  the  shares  of 
the  stockholders  equivalent  to  that  on 
the  shares  of  national  banks.  Mer- 
cantile Nat.  Bank  v.  New  York,  131 
U-  S.  138,  30  L.  Ed.  895,  7  S.  Ct.  836. 
See,  also.  People  v.  Commissioners, 
94  U.  S.  415,  34  L.  Ed.  164;  S.  C,  4 
Wall.  344,  18  L.  Ed.  344;  Bradley  v. 
Illinois  (U.  S.),  4  Wall.  459,  18  L.  Ed. 
433. 

Where  a  state,  having  disabled  it- 
self with  a  contract  with  the  only  two 
banks  of  issue  in  the  state  from  col- 
lecting a  tax  above  a  certain  amount 
from  them,  and  having  other  banks  not 
of  issue  possessed  of  greater  capital  than 
those  of  issue,  laid  a  tax  on  all  shares 
of  stock  in  banks  and  incorporated 
companies  generally,  held,  that  the  fact 
that  the  state  could  not  collect  a  tax 
beyond  a  certain  amount  in  the  two 
banks  of  issue  which  it  had  at  that 
time  was  no  bar  to  the  collection  of 
the  tax  on  the  shares  of  the  national 
banks  for  a  greater  amount.  Eionber- 
ger  V.  Rouse  (U.  S.),  9  Wall.  468,  19 
L.  Ed.  731. 
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consideration  was  not  intended  to  prohibit  the  exemption  of  particular  kinds 
of  property.12  A  tax  on  the  capital  of  a  bank  is  not  the  same  thing  as  a 
tax  upon  the  shares  of  which  the  capital  is  composed/^  and  where  a  state 
imposes  upon  the  state  banks  a  tax  on  their  capital  (the  shares  in  the  hands 
of  the  shareholders  being  exempt  from  tax),  it  can  not  lay  a  tax  on  national 
bank  shares. !■* 

Provision  Construed  and  Applied. — The  provision  of  the  United 
States  Revised  Statutes,  respecting  the  taxation  of  national  banks,  does  not 
require  perfect  equality  between  state  and  national  banks, ^^  i,^^  only  that 


12.  Not  intended  to  prohibit  ex- 
emptions.— Adams  v.  Nashville,  95  U. 
S.  19,  24  L.  Ed.  369.  See  post,  "Ex- 
emptions," §  337. 

Act  Pa.  March  31,  1870,  declares 
shares  of  national  banks  taxable  for 
county,  school,  municipal,  and  local 
purposes  at  the  same  rate  as  now  is 
or  may  hereafter  be  assessed  on  other 
moneyed  capital  in  the  hands  of  in- 
dividual citizens.  Held,  that  the  shares 
of  a  national  bank  located  v^ithin  the 
borough  of  Carlisle  were  subject  to 
taxation  for  local  purposes,  notwith-- 
standing  a  portion  of  other  moneyed! 
capital  in  the  hands  of  individual  citi-  '■ 
zens  within  that  borough,  such  as 
mortgages,  judgments,  recognizances, 
and  moneys  owing  on  articles  of  agree- 
ment for  sale  of  real  estate,  were  ex- 
empt from  taxation,  except  for  state 
purposes.  Hepburn  z'.  School  Direct- 
ors (U.  S.),  23  Wall.  480.  23  E.  Ed.  112. 

The  exemption  of  municipal  bonds 
of  the  city  of  New  York  from  taxa- 
tion, does  not  render  invalid  the  taxa- 
tion ,of  national  bank  shares.  Mer- 
cantile Nat.  Bank  v.  New  York,  121 
U.  S.  138,  30  L.  Ed.  895,  7  S.  Ct.  826, 
affirming  28  Fed.  776. 

An  exemption  from  taxation  of  de- 
posits in  savings  banks  is  not  a  dis- 
crimination against  national  banks 
within  Rev.  St.,  §  5219  fU.  S.  Comp. 
St.  1901,  p.  3502].  Mercantile  Nat. 
Bank  v.  New  York,  121  U.  S.  138,  30 
L.  Ed.  895,  7  S.  Ct.  826;  Richards  v. 
Rock   Rapids,   31   Fed.   505. 

Act  N.  J.  April  11,  1866,  §  15,  ex- 
empts from  taxation  thereunder  cor- 
porations which,  by  virtue  of  any  con- 
tract in  their  charters,  or  other  con- 
tracts with  this  state,  are  expressly 
exempted  from  taxation,  and  except 
mutual  life  insurance  companies  spe- 
cially taxed.  It  was  alleged  that 
$301,485,000  was  thus  exempted,  and 
$24,000,000  by  an  exemption  of  depos- 
its in  javings  banks.  Held,  that  the 
assessments  of  the  national  banks  were 
not  invalid,  on  authority  of  Mercantile 
Nat.    Bank   v.    New    York,    121    U.    S. 


138,  30  E.  Ed.  895,  7  S.  Ct.  826;  Na- 
tional Newark  Banking  Co.  v.  Newark, 
121  U.  S.  163,  30  L.  Ed.  904,  7  S.  Ct.  839. 

13.  Bradley  v.  Illinois  (U.  S.),  4 
Wall.  459,  18   L.   Ed.  433. 

14.  Bradley  v.  Illinois  (U.  S.),  4 
Wall.  459,  18  L.  Ed.  433;  Van  Allen  v. 
Assessors  (U.  S.),  3  Wall.  573,  18  L. 
Ed.  229. 

An  act  of  a  state  which  has  taxed 
shares  in  national  banks,  but  which 
did  not  provide  that  the  tax  imposed 
should  not  exceed  the  rate  imposed 
jupon  the  shares  of  any  of  the  banks 
iorganized  under  the  authority  of  the 
'state,  is  not  warranted  by  Act  Cong. 
June  3,  1864,  subjecting  such  shares 
to  state  taxation,  but  not  at  a  greater 
rate  than  is  assessed  on  other  moneyed 
capital  in  the  hands  of  individual  citi- 
zens; there  having  been,  under  the 
legislation  of  the  state,  no  tax  laid 
on  shares  in  state  banks,  although 
there  was  a  tax  on  the  capital  of  such 
banks.  Van  Allen  v.  Assessors  (U. 
S.),  3  Wall.  573,  18  L.   Ed.  229. 

"The  question  raised  in  this  case 
came  before  us  in  the  case  of  Van  Al- 
len V.  Assessors  (U.  S.),  3  Wall.  573, 
18  L.  Ed.  239,  from  New  York,  where 
the  statute  taxing  the  state  banks  was 
substantially  like  that  of  Illinois.  We 
there  held  the  tax  unauthorized  for 
the  defect  stated.  It  was  in  that  case 
attempted  to  be  sustained  on  the  same 
ground  relied  on  here,  that  the  tax 
on  the  capital  was  equivalent  to  tax 
on  the  shares,  as  respected  the  share- 
holders. But  the  position  was  an- 
swered that,  admitting  it  to  be  so,  yet, 
inasmuch  as  the  capital  of  the  state 
banks  may  consist  of  bonds  of  the 
United  States,  which  were  exempt  from 
state  taxation,  it  was  not  easy  to  see 
that  the  tax  on  the  capital  was  an 
equivalent  to  tax  on  the  shares.  Brad- 
ley V.  Illinois  (U.  S.),  4  Wall.  459,  18 
L.    Ed.    433, 

15.  Provision  prohibiting  discrimina- 
tibn  construed  and  applied. — Daven- 
port Nat.  Bank  v.  Davenport  Board, 
123  U.   S.  83,  31  L.   Ed.  94,  8   S.   Ct.  73. 
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the  system  of  tax  in  a  state  shall  not  work  a  discrimination  favorable  to  its 
own  citizens  and  corporations  and  unfavorable  to  holders  of  shares  in 
national  banks. ^*  That  the  language  does  not  mean  entire  equality  is  evi- 
dent from  the  fact  that,  if  the  capital  of  national  banks  were  taxed  at  a 
much  lower  rate  than  other  moneyed  capital  in  the  state,  the  banks  would 
have  no  right  to  complain,  and  the  law  in  that  respect  would  not  violate  the 
provisions  of  the  act  of  congress,  for  the  protection  of  national  banks. ^'^ 
The  provision  of  the  Revised  Statutes,  now  under  consideration,  does  not 
require  the  states,  in  taxing  their  own  corporations,  "to  conform  to  the 
system  of  taxing  the  national  banks  upon  the  shares  of  their  stock  in  the 
hands  of  their  owners."  If  there  is  no  unfavorable  discrimination  against 
national  bank  stockholders,  the  manner  of  assessing  and  collecting  all  taxes 
by  the  states  is  uncontrolled  by  the  act  of  congress.^^     The  fact  that  a 


16.  Davenport  Nat.  Bank  v.  Daven- 
port Board,  123  U.  S.  83,  81  L.  Ed.  94, 
8  S.  Ct.  73;  Bank  v.  Boston,  125  U.  S. 
60,  31  L.  Ed.  689,  8  S.  Ct.  772;  First 
Nat.  Bank  v.  Chapman,  173  U.  S.  205, 
43  L.  Ed.  669,  19  S.  Ct.  407. 

Where,,  considering  the  nature  of 
the  property,  and  the  frequent  fluctu- 
ations in  value  to  which  it  is  subject, 
the  method  applied  to  all  banks,  state 
and  national,  came,  as  nearly  as  practi- 
cable to  securing  between  them  equal- 
ity and  uniformity  of  taxation,  all  the 
banks,  state  and  national,  being  thus 
placed,  as  respects  taxation,  upon 
the  same  footing,  the  method  could 
not  be  considered  as  adopted  in  hos- 
tility to  any  of  them.  If  it  sometimes 
led  to  undervaluation  of  the  shares  of 
national  banks,  the  holders  could  not 
complain.  If  it  sometimes  led  to  over- 
valuation of  the  shares,  the  aggrieved 
party  could  obtain  relief  by  pursuing 
the  course  pointed  out  by  the  statute 
for  its  correction,  unless,  as  asserted, 
this  course  was  not,  in  the  years  men- 
tioned, available  to  the  plaintiff  and 
the  stockholders,  whose  interests  were 
assigned  to  him,  because  their  names 
were  not  placed  on  the  assessment  roll 
until  the  time  provided  by  law 
for  revising  and  correcting  the  assess- 
ment had  passed.  If  that  course  was 
thus  cut  off,  they  could  have  resorted 
to  a  court  of  equity  to  enjoin  the  col- 
lection of  the  illegal  excess  upon  pay- 
ment or  tender  of  the  amount  due 
upon  what  they  admitted  to  be  a  just 
valuation.  Williams  v.  Albany,  122  U. 
S.  154,  30  L.  Ed.  1088,  7  S.  Ct.  1244. 
See,  also,  Stanley  v.  Albany,  121  U.  S. 
535,  30  L.  Ed.  1000,  7  S.  Ct.  1234,  re- 
affirming Supervisors  v.  Stanley,  105 
U.  S.  305,  26  L.  Ed.  1044;  First  Nat. 
Bank  v.  Chapman,  173  U.  S.  205,  43 
L.   Ed.   669,   19   S.   Ct.   407. 


17.  Davenport  Nat.  Bank  v.  Daven- 
port Board,  123  U.  S.  83,  31  L,.  Ed.  94, 
8   S.   Ct.  73. 

18.  Systems  of  taxation  need  not 
be  uniform  if  results  are. — Davenport 
Nat.  Bank  v.  Davenport  Board,  123  U. 
S.  83,  31  L.  Ed.  94,  8  S.  Ct.  73;  San 
Francisco  Nat.  Bank  v.  Dodge,  197  U. 
S.  70,  49  E.  Ed.  669,  25  S.  Ct.  384; 
First  Nat.  Bank  v.  Chapman,  173  U.  S. 
205,  43  L.  Ed.  669,  19  S.  Ct.  407. 

And  because  a  state  statute  does 
not  provide  for  the  taxation  of  shares 
in  corporations  other  than  banks,  it 
does  not  follow  that  the  tax  on  mon- 
eyed capital  invested  in  bank  shares 
is  at  a  greater  rate  than  that  on  the 
moneyed  capital  of  individual  citizens 
invested  in  other  corporations,  nor  are 
the  shareholders  in  national  banks 
discriminated  against,  because  the 
taxation  of  such  other  corporations  is 
arrived  at  under  a  separate  system. 
Palmer  v.  McMahon,  133  U.  S.  660,  33 
L.  Ed.  773,  10  S.  Ct.  324;  Mercantile 
Nat.  Bank  v.  New  York,  121  U.  S.  138, 
30   L.    Ed.   895,   7   S.   Ct.   826. 

The  fact  that  under  the  laws  of 
California  shares  of  stock  in  state 
banks  and  other  state  moneyed  corpora- 
tions are  not  permitted  to  be  assessed 
and  taxed  is  not  sufficient  to  show  that 
Pol.  Code,  §§  3609,  3610,  providing  for 
the  taxation  of  shares  in  national  banks 
constitutes  an  invalid  discrimination 
against  national  banks,  where  a  dif- 
ferent method  has  been  adopted  by 
the  state  for  the  assessment  and  taxa- 
tion of  all  the  property  of  such  state 
corporations  embraced  in  the  assess- 
ment of  shares  of  stock  in  national 
banks.  Crocker  v.  Scott,  149  Cal.  575, 
87    Pac.   103. 

Const.  1879.  art.  13,  §  1,  required 
taxation  of  all  nonexempt  property  in 
proportion  to  value  and  defined  "prop- 
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special  system  of  taxation  of  national  banks  may  not  be  as  favorable  as  the 
general  system  of  taxation  in  an  isolated  case  does  not  render  the  system 
unlawful  as  discriminating  against  those  institutions,  so  long  as  there  is  no 
intentional  discrimination  and  no  inequality  in  the  effect  upon  their  stock- 


erty"  to  include  moneys,  credits,  bonds, 
stocks,  dues,  franchises,  and  all  other 
matters  or  things,  capable  of  private 
ownership.  Pol.  Code,  §  3607,  provided 
that  all  property  not  exempt  must  be 
taxed,  except  that  nothing  therein  con- 
tained should  be  construed  to  author- 
ize double  taxation,  and  §  3608  de- 
clared that  shares  of  stock  in  cor- 
porations possessed  no  intrinsic  value 
over  the  actual  value  of  the  poperty 
of  the  corporation,  and  that  all  such 
property  should  be  assessed  and  taxed, 
but  that  no  assessment  should  be  made 
of  shares  of  stock,  nor  should  any 
holder  thereof  be  taxed  thereon.  The 
section  was  subsequently  amended  to 
exclude  national  bank  shares.  Held, 
that  since,  under  such  provisions,  all 
the  elements  |of  value  contained  in 
corporate  stock  were  subject  to  taxa- 
tion to  the  corporation,  Pol.  Code,  §§ 
3609,  3610,  providing  for  the  taxation 
of  stock  in  national  banks,  did  not 
constitute  a  discrimination  against  the 
latter,  prohibited  by  Rev.  St.  U.  S.,  § 
5219  [U.  S.  Comp.  St.  1901,  p.  3503]. 
Crocker  v.  Scott,  149  Cal.  575,  87  Pac. 
103. 

Assessing  officers  who  levied  an  as- 
sessment in  solido  against  a  national 
bank  as  agent  of  its  stockholders  did 
not  thereby  discriminate  against  the 
bank  merely  because  they  failed  to 
assess  the  shares  of  stock  in  the  same 
manner  in  which  shares  of  stock  in 
other  like  institutions  were  assessed. 
First  Nat.  Bank  v.  Board,  93  Ark.  335, 
132  S.  W.  988. 

A  tax  levied  under  Pub.  St.  Mass. 
c.  13,  §  8,  which  provides  that  bank 
shares  shall  be  assessed  at  their  cash 
value,  is  not  in  violation  of  Rev.  St., 
§  5319  [U.  S.  Comp.  St.  1901,  p.  3502], 
or  unconstitutional,  as  being  "at  a 
greater  rate  than  other  moneyed  capi- 
tal in  the  hands  of  citizens,"  because 
disproportionate  and  unequal  to  the 
tax  imposed,  under  Pub.  St.  Mass.  c. 
13,  relative  to  the  taxation  of  the  cor- 
porate franchise  of  corporations,  ex- 
cepting banks,  on  life  insurance  com- 
panies, based  on  the  number  of  their 
policies,  on  trust  and  like  companies, 
based  on  the  amount  of  their 
deposits,  and  on  telephone  companies, 
based  on  the  number  of  telephones 
used  by  them,   these   corporations   not 


being  banking  institutions,  and  the  in- 
vestments made  by  them,  their  only 
capital,  not  being  "moneyed  capital  in 
the  hands  of  citizens."  National  Bank 
V.  Boston,  135  U.  S.  60,  31  L.  Ed.  689, 
8  S.  Ct.  772. 

Kirby's  Dig.,  §§  6903,  6919-6924,  re- 
quiring every  bank  to  annually  de- 
liver to  the  assessor  a  statement  of 
the  amount  of  capital,  undivided  prof- 
its, values  of  moneys,  credits,  etc.,  the 
amount  loaned  to  or  deposited  with 
the  bank,  and  providing  that  the  shares 
in  banks  taxable  by  law  shall  be  listed 
by  the  officers  thereof  showing  the 
names  of  persons  owning  the  same, 
and  that  the  taxes  assessed  on  the 
shares  of  stock  thus  listed  shall  be 
paid  by  the  bank,  etc.,  provide  for  the 
taxatiori,  of  the  shares  of  national  bank 
stock,  and  not  the  capital  stock  of  the 
bank  itself,  and  the  requirement  of  a 
schedule  setting  forth  the  enumerated 
things  is  not  merely  intended  as  a 
method  of  arriving  at  the  valuation 
of  the  shares,  so  that  the  statute  meets 
the  requirement  of  Rev.  St.  U.  S.,  § 
5319  (U.  S.  Comp.  St.  1901,  p.  3503), 
authorizing  the  taxation  of  the  shares 
in  national  banks,  subject  to  the  re- 
striction that  the  tax  shall  not  be  at 
a  greater  rate  than  is  assessed  on 
other  moneyed  capital,  etc.  First  Nat. 
Bank  v.  Board,  93  Ark.  335,  133  S.  W. 
988. 

Under  Rev.  St.,  §  5319  [U.  S.  Comp. 
St.  1901,  p.  3502],  before  the  assess- 
ment of  national  bank  shares  can  be 
held  invalid,  it  must  be  shown  that 
there  is  in  fact  a  higher  tax  imposed 
on  them  than  on  other  moneyed  capi- 
tal, and  it  is  insufficient  to  show  merelv 
that  the  state  laws  provide  a  different 
mode  of  taxing  moneyed  capital  in- 
vested in  savings  banks  or  other  cor- 
porations. Richards  v.  Rock  Rapids, 
31    Fed.    505. 

Trust  companies  in  Nev:  York. — 
And  so  as  to  the  system  of  taxing 
trust  companies  in  New  York,  there 
being  no  evident  intent  disclosed^  to 
discriminate  in  their  favor  as  against 
banks,  including  national  banks.  Mer- 
cantile Nat.  Bank  v.  New  York,  121 
U.  S.  138,  30  L.  Ed.  895,  7  S.  Ct.  836, 
followed  in  Newark  Banking  Co.  v. 
Newark,  121  U.  S.  163,  30  L.  Ed.  904, 
7   S.   Ct.    839. 
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holders.^®  The  prohibition  in  the  act  of  congress  of  a  higher  rate  of  taxa- 
tion of  shares  of  stock  in  national  banks  than  on  other  moneyed  capital 
operated  to  avoid  any  method  of  assessment  of  taxation,  the  usual  or  prob- 
able effect  of  which  would  be  to  discriminate  in  favor  of  state  banks  and 
against  national  banks,  and  even  where  no  such  discrimination  seemingly 
arose  on  the  face  of  the  statute,  nevertheless,  if  from  the  record  it  appeared 
that  the  system  created  by  the  state  in  its  practical  execution  produced  an 
actual  and  material  discrimination  against  national  banks,  it  would  be  the 
duty  of  the  court  to  hold  the  state  statute  to  be  in  conflict  with  the  act  of 
congress,  and  therefore  void.^**    But  if  neither  the  necessary,  usual  or  prob- 


19.  Bridgeport  Sav.  Bank  v.  Feitner, 
191  N.  Y.  88,  83  N.  E.  593,  reversing 
120  App.  Div.  838,  105  N.  Y.  S.  933. 

The  federal  constitution  does  not 
confine  the  state  to  one  system  of 
taxation,  but  different  systems  ad- 
justed with  reference  to  the  valuation 
of  different  kinds  of  property  may  be 
adopted,  and  the  method  of  collecting 
it  may  be  varied  to  suit  the  necessities 
of  the  case.  State  v.  Clement  Nat. 
Bank,  84  Vt.  167,  78  Atl.  944. 

20.  Tax  laws  discriminatory  in  opera- 
tion but  not  terms. — Davenport  Nat. 
Bank  v.  Davenport  Board,  123  U.  S. 
83,  31  L.  Ed.  94,  8  S.  Ct.  73;  San  Fran- 
cisco Nat.  Bank  v.  Dodge,  197  U.  S.  70, 
49  L.  Ed.  669,  25  S.  Ct.  384;  Super- 
visors V.  Stanley,  105  U.  S.  305,  26  L. 
Ed.  1044,  reaffirmed  in  Stanley  v.  Al- 
bany, 121  U.  S.  535,  30  L.  Ed.  1000,  7 
S.  Ct.  1234.  See,  also.  Hills  v.  Ex- 
change Bank,  105  U.  S.  319,  26  L.  Ed. 
1052;  Evansville  Bank  v.  Britton,  105 
U.    S.    322,   26    L.    Ed.    1053. 

A  discrimination  against  national 
banks  and  in  favor  of  state  banks  and 
other  moneyed  corporations,  forbid- 
den by  Rev.  St.  U.  S.,  §  5219  [U.  S. 
Comp.  St.  1901,  p.  3502],  results  from 
the  taxation  of  shares  of  stock  of  na- 
tional banks,  under  Pol.  Code  Cal.,  §§ 
3608-3610,  at  their  market  value,  while 
the  construction  given  by  the  highest 
state  court  to  the  provisions  for  the 
taxation  of  the  property  of  state  banks 
and  other  moneyed  corporations  does 
not  require,  although  property  is  de- 
fined by  Const.  Cal.  art.  13,  §  1,  as  in- 
cluding franchises,  that  the  assessing 
officers  shall  include  in  the  assessment 
all  the  intangible  elements  of  value 
which  form  part  of  the  market  and 
selling  value  of  shares  of  stock.  San 
Francisco  Nat.  Bank  v.  Dodge,  197  U. 
S.   70,   49   L.    Ed.   669,   25   S.   Ct.   384. 

And  where  the  assessment  of  a  state 
bank,  taken  by  the  agreed  statement  of 
facts  as  illustrative  of  the  other  as- 
sessments against  state  banks,  showed 


a  striking  undervaluation  as  compared 
with  the  assessments  of  national  banks, 
as  admitted,  it  can  not  be  claimed  with 
any  force  in  argument  that  this  state- 
ment shows  but  an  isolated  case  of  un- 
dervaluation and  does  not  establish 
a  general  practice.  San  Francisco 
Nat.  Bank  v.  Dodge,  197  U.  S.  70,  49 
L.    Ed.    669,   25    S.    Ct.   384. 

So  where,  although  for  the  purposes 
of  taxation  the  statutes  of  a  state  pro- 
vide for  the  valuation  of  all  moneyed 
capital,  including  shares  of  the  national 
banks,  at  its  true  cash  value,  the  sys- 
tematic and  intentional  valuation  of  all 
other  moneyed  capital  by  the  taxing 
officers  far  below  its  true  value, 
while  those  shares  are  assessed  at 
their  full  value,  is  a  violation  of  the 
act  of  congress  which  prescribes  the 
rule  by  which  they  shall  be  taxed  by 
state  authority.  Pelton  v.  Commercial 
Nat.  Bank,  101  U.  S.  143,  25  L.  Ed.  901; 
Cummings  v.  National  Bank,  101  U. 
S.   153,  25  L.   Ed.   903. 

The  laws  of  Pennsylvania  removed 
the  burden  of  county  taxation  from 
railroad  securities,  from  shares  of  stock 
in  any  company  liable  to  pay  a  cer- 
tain tax  into  the  state  treasury,  from 
mortgages,  judgments,  and  recogni- 
zances of  every  kind,  from  moneys  ow- 
ing upon  agreements  for  the  sale  of 
real  estate,  and  from  all  loans  made 
by  corporations,  which  were  taxable 
for  state  purposes,  when  the  state 
tax  should  be  paid.  In  an  action  to 
enjoin  the  levying  of  a  county  tax  upon 
certain  shares  in  a  national  bank  in 
such  state,  brought  on  the  ground  that 
such  tax  was  inconsistent  with  Rev. 
St.,  §  5219  [U.  S.  Comp.  St.  1901,  p. 
3502],  providing  that  the  taxation  by 
state  authority  of  national  bank  shares 
shall  not  be  at  a  greater  rate  than 
is  assessed  upon  other  moneyed  capi- 
tal in  the  hands  of  individual  citizens 
of  such  state,  the  bill  showed  large 
amounts  of  property  in  the  state  of 
the   kind   rnentioned   above   as   exempt 
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able  effect  of  the  system  of  assessment  discriminates  against  the  national 
banks  upon  the  face  of  the  statute,  nor  any  evidence  is  given  of  the  inten- 
tion of  the  legislature  to  make  such  a  discrimination,  nor  any  proof  that  it 
works  an  actual  and  material  discrimination,  it  is  not  a  case  for  the  federal 
supreme  court  to  hold  the  statute  unconstitutional.^i 


from  county  taxation.  Held,  that  a 
demurrer  to  the  bill  was  improperly 
sustained.  Boyer  v.  Boyer,  113  U.  S. 
689,   28   L.    Ed.    1089,   5    S.    Ct.    706. 

Under  Rev.  St.  Ohio,  §§  2808,  2809, 
establishing  a  slate  board  for  the 
equalization  of  returns  of  bank  shares 
from  the  various  counties  for  taxation, 
according  to  the  rules  prescribed  in 
that  title  for  equalizing  real  and  per- 
sonal property,  and  authorizing  it  to 
increase  or  diminish  the  value  of  the 
shares,  according  to  their  relative 
value,  such  board  has  power  only  to 
equalize  the  assessed  value  of  such 
shares  among  themselves;  and  an  or- 
der made  by  it  increasing  the  assess- 
ment of  shares  of  a  national  bank 
above  that  of  other  property  in  the 
county  is  invalid,  -  under  Rev.  St.,  § 
C219  r_U.  S.  Comp.  St.  1901,  p.  3502], 
providing  against  discrimination  against 
such  banks  in  state  taxation.  Whitbeck 
I'.  Mercantile  Nat.  Bank,  127  U.  S.  193, 
32  L.   Ed.  118,  8   S.   Ct.   1121. 

Inasmuch  as  the  existing  laws  of 
Indiana  (1  Gav.  &  H.  St.  p.  17),  do 
not  allow  taxes  for  state  and  county 
purposes  to  be  assessed  upon  shares 
in  stock  of  state  banks,  in  the  hands 
of  shareholders,  and  the  act  of  con- 
gress of  June  3,  1864  (14  Stat.  112,  § 
41),  prohibits  state  taxes  on  shares  in 
national  banks  exceedinsr  the  rate  im- 
posed upon  shares  in  banks  of  the 
state,  the  owner  of  stock  in  a  national 
h?nk  can  not  be  taxed,  in  respect  of 
such  stock,  for  state  or  county  pur- 
poses.    Wright   V.   Stilz,   27   Ind.   338. 

The  retroactive  provision  of  Act  Ky. 
March  21.  1900,  relating  solely  to  na- 
tional banks,  by  which  such  banks  are 
charged  with  a  liability  for  taxes  for 
past  years  on  their  capital  stock, 
whether  held  within  or  without  the 
state,  and  are  subiected  to  a  penalty 
in  addition  for  delinquency,  operates 
as  a  discrimination  against  such  banks, 
Drohibited,  by  Rev.  St.  U.  S..  §  5219 
rU.S.  Comp.  St.  1901,  p.  3502],  where, 
until  the  passage  of  the  act,  national 
banks  were  not  required  to  return  for 
taxati6n  shares  of  their  caoital  stock 
held  outside  of  the  state.  Decree  129 
Fed.  792,  affirmed.  Covington  v. 
First  Nat.  Bank.  198  U.  S.  100,  49  L. 
Ed.    963,    25    S.    Ct.    562. 


By  the  revenue  laws  of  Indiana  of 
1873  capital  represented  by  credits, 
which  included  money  at  interest 
within  or  without  the  state,  is  not 
taxed  for  its  full  or  fair  value,  but 
only  on  the  balance  which  may  re- 
main after  deducting  the  amount  of 
the  taxpayer's  bona  fide  indebtedness, 
while  capital  represented  by  national 
bank  stock  is  taxed  according  to  its 
fair  value,  without  allowance  for 
debts.  Held,  that  the  law  was  in  con- 
flict with  Rev.  St.,  §  5219  [U.  S.  Comp. 
St.  1901,  p.  3503],  permitting  state 
taxation  of  national  bank  shares, 
"subject  to  two  restrictions,"  one  of 
which  is  that  such  taxation  "shall  not 
be  at  a  greater  rate  than  is  assessed 
on  other  moneyed  capital  in  the  hands 
of  individual  citizens  of  such  state." 
Evansville  Niat.  Bank  v.  Britton,  8  Fed. 
867,    10    Biss.    503. 

Where  an  ordinance  of  a  city  im- 
poses a  tax  on  all  banks,  but  from  the 
payment  of  which  the  state  banks 
have  been  adjudged  exempt,  such  or- 
dinance is  invalid  as  an  unlawful  dis- 
crimination against  national  banks. 
City  Nat.  Bank  v.  Paducah,  Fed.  Cas. 
No.    2,743,   2    Flip.    61. 

21.  Davenport  Nat.  Bank  v.  Daven- 
port Board,  133  U.  S.  83,  31  L.  Ed.  94, 
8  S.  Ct.  73;  National  Bank  v.  Kimball, 
103  U.  S.  732,  26  E.  Ed.  469;  First  Nat. 
Bank  v.  Chapman,  173  U.  S.  305,  43 
E.  Ed.  669,  19  S.  Ct.  407;  San  Fran- 
cisco Nat.  Bank  v.  Dodge,  197  U.  S. 
70,  49  L.  Ed.  669,  25  S.  Ct.  384;  Mer- 
cantile Nat.  Bank  v.  New  York,  121 
U.  S.  138,  30  L.  Ed.  895,  7  S.  Ct.  826, 
where  it  was  held  that  the  mode  of 
taxation  adopted  by  the  state  of  New 
York  in  reference  to  its  corporations 
did  not  operate  in  such  a  way  as  to 
make  the  tax  assessed  upon  shares  of 
national  banks  at  a  greater  rate  than 
that  imposed  upon  other  moneyed 
capital  in  the  hands  of  individual  citi- 
zens. 

A  rule  adopted  by  the  board  of  as- 
sessors of  a  city  to  assess  all  shares 
of  stock  in  state  and  national  banks 
in  the  city  at  par,  without  regard  to 
their  actual  market  value,  but  making 
the  requisite  reduction  in  real  estate 
owned  by  the  banks,  is  not  in  con- 
flict with  Rev.  St.,  §  5219  [U.  S.  Comp. 
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The  term  "moneyed  capital,"  as  employed  in  §  5219  of  the  Revised 
Statutes,  forbidding  greater  taxation  of  shareholders  of  national  banks  than 
is  imposed  on  other  moneyed  capital  (in  the  hands  of  individual  citizens  of 
such  state),  does  not  include  capital  which  does  not  come  into  competition 
with  the  business  of  national  banks,  and  it  must  be  satisfactorily  made  to 
appear  by  the  proof  that  the  moneyed  capital  claimed  to  be  given  an  unjust 
advantage  is  of  the  character  just  stated.22    The  limitation  applies  solely  to 


St.  1901,  p.  3502],  providing  that  tlie 
taxation  of  shares  in  national  banks 
by  the  state  in  which  they  are  situated 
shall  not  be  at  a  greater  rate  than  other 
moneyed  values  in  the  hands  of  indi- 
vidual citizens  of  such  state.  Stanley 
V.  Albany,  131  U.  S  535,  30  L.  Ed. 
1000,    7    S.    Ct.    1234. 

The  county  assessors  assessed  the 
stock  of  all  the  banks  in  the  county, 
both  state  and  national,  at  the  par 
value.  The  actual  value  of  the  shares 
of  certain  national  banks  was  25  per 
cent  above  par,  and  the  actual  value 
of  all  the  banks  in  the  county  was 
above  par,  varying  in  that  respect 
from  10  to  100  per  cent.  A  share- 
holder of  the  national  bank  sought  to 
recover  the  amount  paid  on  his  stock 
on  the  ground  of  discrimination. 
Held  that,  the  discrimination  not  be- 
ing designed  by  the  assessors,  the  as- 
sessment, considering*  the  nature  of 
the  property,  secured  as  nearly  as 
practicable  equality  and  uniformity  of 
taxation  between  such  state  and  na- 
tional banks.  Williams  v.  Albany,  123 
U.  S.  154,  30  L.  Ed.  1088,  7  S.  Ct.  1244. 

In  the  taxation  of  the  shares  of  a 
national  bank,  it  must  appear  that  the 
assessors  acted  under  some  agreement 
or  rule  necessarily  tended  to  tax  such 
shares  at  a  greater  rate  than  is  as- 
sessed upon  other  moneyed  capital  in 
the  hands  of  individual  citizens  of  such 
state,  in  order  to  render  their  assess- 
ment void  under  §  5219  of  the  Revised 
Statutes  [U.  S.  Comp.  St.  1901,  p. 
3502].  First  Nat.  Bank  v.  Farwell,  7 
Fed.   518,   10   Biss.   270. 

The  taxation  of  national  banks  by 
valuation  of  the  shares  of  stock  owned 
therein  (such,  shares  being  assessed 
to  the  stockholders  at  the  place  where 
the  bank  is  located)  is  substantially 
the  same  as  that  authorized  with  ref- 
erence to  state  and  savings  banks, 
which  are  directly  taxed  by  valuation 
of  the  aggregate  shares  thereof 
(United  States  bonds  being  included 
in  determining  the  valuation  of  the  ag- 
gregate shares),  and  there  is  no  dis- 
crimination against  national  banks. 
National  State  Bank  v.  Burlington, 
119    Iowa   696,   94   N.   W.   234. 


Statutes  of  New  York  taxing  trust 
companies. — Where  it  was  contended 
that  the  statutes  of  New  York,  in  ref- 
erence to  the  taxation  of  trust  com- 
panies, were  essentially  different  from 
those  applicable  to  national  banks; 
that  these  trust  companies  were 
practically  carrying  on  a  banking 
business;  that  an  enormous  amount 
of  moneyed  capital  was  invested  in 
them,  and  that  as  a  result  not 
merely  theoretical  but  practical  and 
burdensome  discrimination  was  made 
against  the  moneyed  capital  invested 
in  national  banks,  it  was  held  that 
the  state  would  take  the  proper 
steps  to  keep  them  within  their  stat- 
utory limits,  and  a  neglect  for  a  lim- 
ited time  to  do  so  could  not  be  con- 
sidered as  an  assent  by  the  state  to 
such  an  improper  assumption  of 
power.  It  is  not  to  be  assumed  that 
it  has  so  legislated  that  upon  the  face  of 
the  state  is  acting  in  bad  faith;  that 
the  statutes  a  uniform  rate  of  taxation 
upon  all  moneyed  capital  is  provided, 
while  at  the  same  time  it  has  designedly 
placed  the  grants  of  some  corpo- 
rate franchises  in  such  form  as  _  to 
permit  the  use  of  moneyed  capital 
in  .  certain  ways  with  peculiar  and 
less  stringent  '  rates  of  taxation. 
Jenkins  v.  Neflf,  186  U.  S.  230,  46  L. 
Ed.  1140,  22  S.  Ct.  905,  reaffirming 
Mercantile  Nat.  Bank  v.  New  York, 
131  U.  S.  138,  30  L.  Ed.  895,  7  S.  Ct. 
836.  See,  also,  Newark  Banking  Co. 
V.  Newark,  131  U.  S.  163,  30  L.  Ed. 
904,   7    S.    Ct.   839. 

22.  "Moneyed  capital"  means  com- 
peting capital. — First  Nat.  Bank  v. 
Chapman,  173  U.  S.  305,  43  L.  Ed.  669, 
19  S.  Ct.  407,  and  cases  cited;  Talbott 
V.  Silver  Bow,  139  U.  S.  438,  35  L.  Ed. 
210,  11  S.  Ct.  594;  Commercial  Nat. 
Bank  v.  Chambers,  182  U.  S.  556,  45  L. 
Ed.  1237,  21  S.  Ct.  863;  Jenkins  v.  Neff, 
186  U.  S.  330,  46  L.  Ed.  1140,  22  S. 
Ct.  905;  Aberdeen  Bank  v.  Chehalis, 
166  U.  S.  440,  41  L.  Ed.  1069,  17  S. 
Ct     629 

Rev.  St.,  §  5319  [U.  S.  Comp.  St. 
1901,  p.  3502],  providing  that  taxation 
on  the  shares  in  national  banks  by 
the  state  within  which  they  are  located 
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a  parallel  with  the  individual  or  corporation  whose  capital  in  money  is  used 
with  a  view  to  compensation  for  the  use  of  the  money. ^*  Shares  of  stock 
held-  in  insurance  companies  and  other  business,  trading,  manufacturing  and 
miscellaneous  corporations,  whose  business  and  operations  are  imlike  those 
of  banking  institutions,  are  not  moneyed  capital  in  the  sense  of  the  statute.^* 


shall  not  be  at  a  greater  rate  than 
is  assessed  on  other  moneyed  capital 
in  the  hands  of  individuals  within  the 
state,  refers  to  other  taxable  moneyed 
capital;  and  the  valuation 'of  shares  in 
national  banks  for  taxation  is  not  at  a 
greater  rate  than  the  assessment  of 
other  moneyed  capital,  unless  such 
other  moneyed  capital  be  subject  or 
liable  to  taxation.  Exchange  Nat. 
Bank  v.  Miller,  19  Fed.  372. 

23.  Talbott  v.  Silver  Bow,  139  U.  S. 
438,    35    L.    Ed.    310,    11    S.    Ct.    594. 

"The  significance  of  this  expression 
has  been  defined  by  this  court  in  the 
case  of  Mercantile  Nat.  Bank  v.  New 
York,  131  U.  S.  138,  30  L.  Ed.  895,  7  S. 
Ct.  826,  cited  in  Palmer  v.  McMahon, 
]33  U.  S.  660,  667,  33  L.  Ed.  773,  10  S. 
Ct.  324,  as  follows;  'The  term 
"moneyed  capital,"  as  used  in  Rev. 
Stat.,  §  5319,  respecting  state  taxation 
of  shares  in  national  banks,  embraces 
capital  employed  in  national  banks, 
and  capital  employed  by  individuals 
when  the  object  of  their  business  is 
the  making  of  profit  by  the  use  of 
their  moneyed  capital  as  money.' " 
Talbott  V.  Silver  Bow,  139  U.  S.  438, 
35  L.  Ed.  310,  11  S.  Ct.  594.  See,  also, 
People  V.  Commissioners  (U.  S.),  4 
Wall.  244,  18  L.  Ed.  344. 

The  words  "moneyed  capital"  do 
not  embrace  any  moneyed  capital  in 
the  sense  just  defined,  except  that  in 
the  hands  of  individual  citizens.  This 
excludes  moneyed  capital  in  the  hands 
of  corporations,  although  the  business 
of  some  corporations  may  be  such  as  to 
make  the  shares  therein  belonging  to 
individuals  moneyed  capital  in  their 
hands,  as  in  the  case  of  banks.  A 
railroad  company,  a  mining  company, 
an  insurance  company,  oi  any  other 
corporation  of  that  description,  may 
have  a  large  part  of  its  capital  invested 
in  securities  payable  in  money,  and 
so  may  be  the  owners  of  moneyed 
capital;  but  the  shares  of  stock  in  such 
companies  held  by  individuals  are  not 
moneyed  capital.  Mercantile  Nat. 
Bank  v.  New  York,  131  U.  S.  138,  30 
L.   Ed.   895,   7    S.   Ct.   836. 

The  words  "other  moneyed  capital." 
as  used  in  Rev.  St.,  U.  S.,  §  5319  (U.  S. 
Comp.  St.,  1901,  p.  3503),  providing  that 
the  shares  in  national  banks  shall  not    be 


assessed  at  a  greater  rate  than  other 
moneyed  capital  in  the  hands  of  in- 
dividual citizens,  does  not  mean  all 
capital,  the  value  of  which  is  measured 
in  terms  of  money,  nor  all  forms  of 
investment  in  which  the  interest  of 
the  owner  is  expressed  in  money,  nor 
shares  of  stock  represented  by  certif- 
icates showing  that  the  owner  is  en- 
titled to  an  interest  expressed  in  money 
value  in  the  entire  property  of  the 
corporation,  nor  real  or  personal 
property,  such  as  ordinary  chattels 
or  commodities,  nor  investments  in 
manufacturing  and  industrial  enter- 
prises; but  does  include  shares  of 
stock  or  other  interest  owned  by  in- 
dividuals in  enterprises  in  which  the 
capital  employed  in  carrying  on  the 
business  is  money,  and  the  object  of 
the  business  is  the  making  of  a  profit 
by  the  use  of  money.  First  Nat.  Bank 
V.  Christensen,  39  Utah  568,  118  Pac. 
778. 

The  act  of  congress  which  protects 
national  banks  from  injurious  discrimi- 
nations does  not  limit  the  standard  of 
comparison  to  the  "moneyed  capital" 
invested  in  the  "incorporated  banks" 
of  a  state,  but  extends  to  all  "moneyed 
capital  in  the  hands  of  individual  citi- 
zens of  the  state."  To  equalize  the 
shares  of  national  banks  as  to  part 
only  of  that  moneyed  capital,  is  not 
to  equalize  them  as  to  the  whole, 
which  is  necessary  to  comply  with 
the  statute.  First  Nat.  Bank  v.  Treas- 
urer,   35    Fed.    749. 

Nor  is  it  any  less  an  unlawful  dis- 
crimination that  the  national  bank 
shares  are  in  fact  assessed  below 
"their  true  value  in  money."  First 
Nat.    Bank  v.   Treasurer,   35    Fed.   749. 

24.  Mercantile  Nat.  Bank  v.  New 
York,  121  U.  S.  138,  30  L.  Ed.  895,  7 
S.    Ct.    836. 

It  does  not  mean  all  capital  the  value 
of  which  is  measured  in  terms  of 
money,  neither  does  it  necessarily  in- 
clude all  forms  of  investments  in 
which  the  interest  of  the  owner  is 
expressed  in  money.  Shares  of  stock 
in'  railroad  companies,  mining  com- 
panies, manufacturing  companies  and 
other  corporations  are  represented  by 
certificates  showing  that  the  owner  is 
entitled    to    an    interest    expressed    in 
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Discrimination  in  Mode  of  Assessment. — Any  system  of  assessment 
of  taxes  which  exacts  from  the  owner  of  the  shares  of  a  national  bank  a 


money  value  in  the  entire  capital  and 
property  of  the  corporation;  but  the 
property  of  the  corporation  which 
constitutes  this  invested  capital  may 
consist  mainly  in  real  and  personal 
property  which,  in  the  hands  of  indi- 
viduals, none  would  think  of  calling 
moneyed  capital,  and  its  business  may 
not  consist  in  any  kind  of  dealing  in 
money  or  commercial  representatives 
of  money.  First  Nat.  Bank  v.  Chap- 
man, 173  U.  S.  205,  43  L.  Ed.  669,  19 
S.  Ct.  407;  Aberdeen  Bank  v.  Chehalis, 
166  U.  S.  440,  41  L.  Ed.  1069,  17  S. 
Ct.  639;  reaffirmed  in  Bank  v.  Seattle, 
166  U.  S.  463,  41  L.  Ed.  1079,  17  S.  Ct. 
996;  Mercantile  Nat.  Bank  v.  New 
York,  131  U.  S.  138,  30  L.  Ed.  895,  7 
S.  Ct.  826;  First  Nat.  Bank  v.  Ayers, 
160  U.  S.  660,  40  L.  Ed.  573,  16  S.  Ct. 
412;  Talbott  V.  Silver  Bow,  139  U.  S. 
438,  35  L.  Ed.  210,  11  S.  Ct.  594,  where 
such  corporate  capital  is  said  not  to 
be  necessary  "moneyed  capital"  even 
though  its  shares  are  such  capital  in 
the  hands  of  individuals,  or  though 
it  invests  its  capital  in  securities  pay- 
able in  money. 

"The  terms  of  the  act  of  congress, 
therefore,  include  shares  of  stock  or 
other  interest  owned  by  individuals 
in  all  enterprises  in  which  the  capital 
employed  in  carrying  on  its  business 
is  money,  where  the  object  of  the  busi- 
ness is  the  making  of  profit  by  its 
use  as  money.  The  moneyed  capital 
thus  employed  is  invested  for  that 
purpose  in  securities  by  way  of  loan, 
discount,  or  otherwise,  which  are  from 
time  to  time,  according  to  the  rules 
of  the  business,  reduced  again  to 
money  and  reinvested."  Mercantile 
Nat.  Bank  v.  New  York,  121  U.  S.  138, 
30   L.    Ed.   895,   7   S.    Ct.   826. 

It  includes  money  in  the  hands  of 
individuals  employed  in  a  similar  way, 
invested  in  loans,  or  in  securities  for 
the  payment  of  money,  either  as  an 
investment  of  a  permanent  character, 
or  temporarily  with  a  view  to  sale  or 
repayment  and  reinvestment,  thus 
coming  into  competition  with  the  na- 
tional banks  in  the  banking  business. 
Mercantile  Nat.  Bank  v.  New  York, 
121  U.  S.  138,  30  L.  Ed.  895,  7  S.  Ct. 
836. 

But  money  at  interest  is  not  the 
only  moneyed  capital  included  in  that 
term  as  here  used  by  congress.  The 
words  are  "other  moneyed  capital." 
That     certainly    makes    stock    in    na- 


tional banks  moneyed  capital,  and 
would  seem  to  indicate  that  other  in- 
vestments in  stocks  and  securities 
might  be  included  in  that  descriptive 
term.  Hepburn  v.  School  Directors 
(U.  S.),  23  Wall.  480,  33  E.  Ed.  113. 

Stock  in  mining  corporations. — The 
fact  that  there  are  a  large  number  of 
mining  corporations  in  Montana 
whose  entire  capital  stock  isinvested 
in  assessable  property,  and  whose 
stock  is  not  taxed  for  that  reason,  and 
that  part  of  said  property  consists  in 
mining  claims,  does  not  disturb  the 
limitation  of  §  5319.  Talbott  v.  Silver 
Bow,  139  U.  S.  438,  35  L.  Ed.  310,  11 
S.   Ct.  694. 

Manufacturing  or  transportation 
company. — The  tax  upon  a  corpora- 
tion whose  capital  is  invested  in  man- 
ufacturing or  transportation  can  not, 
under  this  section,  be  placed  in  com- 
parison with  the  tax  upon  an  institu- 
tion whose  business  is  profit  on  money 
as  money.  So,  whatever  may  be  the 
rule  in  Montana  in  respect  to  the  tax- 
ation of  mines  and  mining  claims,  or 
of  corporations  whose  investments  are 
wholly  or  partially  in  that  direction, 
it  does  not  challenge  or  disturb  the 
rule  of  taxation  of  money  as  money, 
or  of  purely  moneyed  corporations, 
upon  that  basis.  Talbott  v.  Silver 
Bow,  139  U.  S.  438,  35  L.  Ed.  310,  11 
S.  Ct.  594;  Mercantile  Nat.  Bank  v. 
New  York,  131  U.  S.  138,  30  E.  Ed. 
895,   7    S.   Ct.    826. 

Credits  as  moneyed  capital. — "It  can 
not  be  contended  that  all  credits,  as 
defined  in  the  statute  of  Ohio,  are 
moneyed  capital  within  the  meaning 
of  the  act  of  congress.  The  term 
'credits'  includes  among  other  things, 
-as  stated  in  the  statute,  'all  legal 
claims  and  demands  *  *  *  for  la- 
bor or  service  due  or  to  become  due 
to  the  person  liable  to  pay  taxes 
thereon.'  These  claims  are  not  in  any 
sense  of  the  statute  moneyed  capital. 
They  include  all  claims  for  profes- 
sional or  clerical  services,  as  well  as 
for  what  may  be,  termed  manual  la- 
bor." First  Nat.  Bank  v.  Chapman. 
173  U.  S.  205,  43  L.  Ed.  669,  19  S.  Ct. 
407.  See,  also.  First  Nat.  Bank  v.  Ay- 
ers, 160  U.  S.  660,  40  L.  Ed.  573,  16 
S.  Ct.  412.  .        ,        • 

Savings  banks  and  deposits  therem. 
— "No  one  can  suppose  for  a  moment 
that  savings  banks  come  into  any  pos- 
sible  competition  with   national  banks 
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larger  sum  in  proportion  to  their  actual  value  than  it  does  from  the  owner 
of  other  moneyed  capital  valued  in  like  manner,  does  tax  them  at  a  greater 
rate  within  the  meaning  of  the  act  of  congress. ^^    It  has  reference  to  the 


of  the  United  States."  Mercantile 
Nat.  Bank  v.  New  York,  121  U.  S. 
138,  30  L.  Ed.  895,  7  S.  Ct.  826.  See, 
also,  Bank  v.  Boston,  125  U.  S.  60, 
31   L.   Ed.  689,   8   S.   Ct.   772. 

And  while  deposits  in  savings  banks 
constitute  moneyed  capital  in  the 
hands  of  individuals  within  the  terms 
of  any  definition  which  can  be  given 
to  that  phrase,  it  is  clear  that  they  are 
not  within  the  meaning  of  the  act  of 
congress  in  such  a  sense  as  to  require 
that,  if  they  are  exempted  from  taxa- 
tion, shares  of  stock  in  national  banks 
must  thereby  also  be  exempted  from 
taxation.  Mercantile  Nat.  Bank  v. 
New  York,  121  U.  S.  138,  30  L.  Ed. 
895,  7  S.  Ct.  826;  Davenport  Nat.  Bank 
V.  Davenport  Board,  123  U.  S.  83,  86, 
31  L.  Ed.  94,  8  S.  Ct.  73;  Bank  v.  Bos- 
ton, 125  U.  S.  60,  31  L.  Ed.  689,  8  S. 
Ct.  772. 

Personal  property  not  always  mon- 
eyed capital. — "The  act  of  congress 
does  not  make  the  tax  on  personal 
property  the  measure  of  the  tax  on 
bank  shares  in  the  state,  but  the  tax 
on  moneyed  capital  in  the  hands 
of  the  individual  citizens.  Credits, 
money  loaned  at  interest,  and  de- 
mands against  persons  or  corporations 
are  more  purely  representative  of 
moneyed  capital  than  personal  prop- 
erty, so  far  as  they  can  be  said  to 
differ.  Undoubtedly  there  may  be 
much  personal  property  exempt  from 
taxation  without  giving  bank  shares 
a  right  to  similar  exemption,  because 
personal  property  is  not  necessarily 
moneyed  capital.  But  the  rights, 
credits,  demands,  and  money  at  inter- 
est mentioned  in  the  Indiana  statute, 
from  which  bona  fide  debts  may  be 
deducted,  all  mean  moneyed  capital 
invested  in  that  way."  Evansville 
Bank  v.  Britton,  105  U.  S.  322,  26  L. 
Ed.  1053,  quoted  in  Mercantile  Nat. 
Bank  v.  New  York,  121  U.  S.  138,  30 
L.    Ed.    895,    7    S.    Ct.    826. 

Shares  of  foreign  corporations. — 
Clearly  the  property  to  be  taxed  un- 
der the  rule  prescribed  for  the  taxa- 
tion of  national  bank  shares  must  be 
property  which,  according  to  the  law 
of  the  state,  is  the  subject  of  taxation 
within  its  jurisdiction,  and  does  not 
include  shares  of  stock  of  corporations 
created  by  other  states  and  owned  by 
citizens  of  New  York.  Mercantile 
Nat.  Bank  v.  New  York,  121  U.  S. 
138,    30   L.    Ed.    895     '^    S.    Ct.    826. 


Shares  of  stock  in  noncompeting 
moneyed    corporations   of   New    York. 

— The  shares  of  stock  in  the  various 
companies  incorporated  by  the  laws  of 
New  York  as  moneyed  or  stock  cor- 
porations, deriving  an  income  or  profit 
from  their  capital  or  otherwise,  but 
which  do  not  come  into  competition 
with  the  banks,  are  not  moneyed  cap- 
ital in-  the  hands  of  the  individual 
citizen  within  the  meaning  of  the  act 
of  congress.  The  true  test  is  in  the 
nature  of  the  business  in  which  the 
corporation  is  engaged.  Mercantile 
Nat.  Bank  v.  New  York,  121  U.  S. 
138,  30  L.  Ed.  895,  7  S.  Ct.  826;  Aber- 
deen Bank  v.  Chehalis,  166  U.  S.  440, 
41  L.  Ed.  1069,  17  S.  Ct.  629;  reaf- 
firmed in  Bank  v.  Seattle,  166  U.  S. 
463,  41  L.   Ed.   1079,  17   S.   Ct.  996. 

Shares  in  insurance  and  trust  com- 
panies.— Within  the  definition  of  that 
phrase,  established  in  the  case  of  the 
Mercantile  Nat.  Bank  v.  New  York, 
121  U.  S.  138,  30  L.  Ed.  895,  7  S.  Ct. 
826,  the  interest  of  individuals  in  in- 
surance and  trust  companies,  the 
American  Bell  Telephone  Company, 
and  the  Massachusetts  Hospital  Life 
Insurance  Company  is  not  moneyed 
capital.  The  investments  rnade  by  the 
institutions  themselves,  constituting 
their  assets,  are  not  moneyed  capital 
in  the  hands  of  individual  citizens  of 
the  state.  Bank  v.  Boston,  125  U.  S. 
60,  31  L.  Ed.  689,  8  S.  Ct.  772;  People 
V.  Commissioners  (U.  S.),  4  Wall.  244, 
18   L.    Ed.   344, 

See  Mercantile  Nat.  Bank  v.  New 
York,  121  U.  S.  138,  30  L.  Ed.  895,  7  S. 
Ct.  8:26,  where  shares  in  trust  compa- 
nies under  the  laws  of  New  York  are 
said  to  be  moneyed  capital  in  hands 
of  individuals,  although  in  that  case 
there  was  no  'discrimination,  and  Tal- 
bott  V.  Silver  Bow,  139  U.  S.  438,  35  L. 
Ed.  210,  11  S.  Ct.  594,  reaffirmed  as  to 
insurance  companies  in  Mercantile  Xat. 
Bank  v.  New  York,  121  U.  S.  13S,  30 
E.   Ed.  895,  7   S.   Ct.   826. 

Such  stock  as  that  in  insurance 
companies  may  be  legitimately  taxed 
on  income  instead  of  on  value,  because 
such  companies  are  not  competitors 
for  business  with  national  banks.  Aber- 
deen Bank  v.  Chehalis,  166  U.  S.  440, 
41   L.   Ed.   1069,  17   S.   Ct.   629. 

25.  Discrimination  by  system  of  as- 
sessment.— Pelton  V.  Commercial  Nat. 
Bank,  101  U.  S.  143,  25  L.  Ed.  90]  ;  Peo- 
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entire  process  of  assessment,  whether  the  discrimination  be  by  the  valuation 
or  by  the  rate  of  assessment  on  such  valuation.^®  Presumptively  the  nom- 
inal value  is  the  true  value,  any  increase  in  profits  going,  in  the  natural 
course  of  things,  in  dividends  to  the  stockholders,  and  this  method,  as  ap- 
plied to  all  banks,  national  and  state,  comes  as  near  as  practicable,  consider- 
ing the  nature  of  the  property,  to  securing,  as  between  them,  uniformity  and 
equality  of  taxation,  and  can  not  be  considered  as  discriminating  against 
either.^'^  But  the  valuation  may  be  at  the  actual  value,  even  if  over  par, 
if  the  rate  of  taxation  is  the  same,^^  and  may  include  the  added  value  aris- 
ing from  the  franchises  of  the  bank,  although  no  such  added  value  obtains 
in  the  case  of  unincorporated  banks  subjecf  to  taxation.^*     Individual  in- 


ple  V.  Weaver,  100  U.  S.  539,  35  L.  Ed. 
705. 

Although  for  purposes  of  taxation 
the  statutes  of  a  state  provide  for  the 
valuation  of  all  moneyed  'capital,  in- 
cluding shares  of  the  national  banks, 
at  its  true  cash  value,  the  systematic 
and  intentional  valuation  of  all  other 
moneyed  capital  by  the  taxing  officers 
far  below  its  true  value,  while  those 
shares  are  assessed  at  their  full  value, 
is  a  violation  of  the  act  of  congress 
which  prescribes  the  rule  by  which 
they  shall  be  taxed  by  state  authority. 
Pelton  V.  Commercial  Nat.  Bank,  101 
U.  S.  143,  25  L.  Ed.  901. 

Under  Rev.  St.,  §  5319  [U.  S.  Comp. 
St.  1901,  p.  3503],  providing  that  state 
taxation  on  the  shares  of  any  national 
banking  association  shall  not  be  at  a 
greater  rate  than  is  assessed  on  other 
moneyed  capital  in  the  hands  of  indi- 
vidual citizens  of  the  state,  the  statute 
of  New  York,  permitting  a  party 'to  de- 
duct his  just  debts  from  the  valuation 
of  all  his  personal  property,  except  so 
much  thereof  as  consists  of  such  shares, 
taxes  them  at  a  greater  rate  than  other 
moneyed  capital,  and  is  void  as  to  them. 
People  V.  Weaver,  100  U.  S.  539,  25  L. 
Ed.  705. 

In  January,  1906,  the  court  of  appeals 
held  "that  there  was  a  discrimination 
against  national  banks  in  the  method 
of  assessing  them  and  state  banks, 
since  state  banks  under  existing  laws, 
being  assessed  upon  their  capital  and 
assets,  so  much  of  their  capital  as  was 
invested  in  federal  bonds  was  not  tax- 
able, while  national  banks  being  as- 
sessed on  their  shares  of  stock,  the 
value  of  such  bonds  in  which  their  cap- 
ital was  invested  was  not  deducted,  and 
the  court  held  such  deduction  should 
be  allowed.  Immediately  thereafter 
the  act  effective  June  11,  1906  (Laws 
1906,  p.  134,  c.  32,  subd.  3),  was  enacted, 
and  provides  that  an  annual  tax  at  the 
same  rate  as  is  fixed  upon  other  per- 


sonalty for  state  purposes  shall  be  im- 
posed upon  the  value  of  the  shares  of 
the  banks.  Held,  that  such  act  pro- 
vides for  an  assessment  of  the  shares 
of  stock  of  national  banks,  and  not  for 
an  assessment  of  their  assets,  which 
would  be  in  express  violation  of  The 
National  Banking  Act  (Act  June  3, 
1864,  c.  106,  13  Stat.  99  [U.  S.  Comp. 
St.  1901,  p.  3454]).  Hager  v.  Citizens' 
Nat.  Bank,  127  Ky.  193,  32  Ky.  L.  Rep. 
95,   105    S.   W.   403,   914. 

26.  Valuation  or  rate  of  assessment. 
—People  V.  Weaver,  100  U.  S.  539,  25 
L.  Ed.  705;  Stanley  v.  Albany,  121  U. 
S.  535,  30  L.  Ed.  1000,  7  S.  Ct.  1234; 
Whitbeck  v.  Mercantile  Nat.  Bank,  127 
U.  S.  193,  32  L.  Ed.  118,  8  S.  Ct.  1121; 
Boyer  v.  Boyer,  113  U.  S.  689,  28  L.  Ed. 
1089,  5  S.  Ct.  706,  citing  besides  the 
above  cases,  Pelton  v.  Commercial  Nat. 
Bank,  101  U.  S.  143,  35  L.  Ed.  901; 
Cummings  v.  National  Bank,  101  U. 
S.  153,  35  L.  Ed.  903;  Supervisors  v. 
Stanley,  105  U.  S.  305,  36  L.  Ed.  1044; 
Evansville  Bank  v.  Britton,  105  U.  S. 
333,  36  L.  Ed.  1053,  and  deducing  the 
above  rule  therefrom.  See,  also,  Hills 
V.  Exchange  Bank,  105  U.  S.  319,  26  L. 
Ed.  1052;  Mercantile  Nat.  Bank  v.  New 
York,  121  U.  S.  138,  30  E.  Ed.  895,  7  S. 
Ct.  836. 

27.  Assessment  at  par  value.— Stan- 
ley V.  Albany,  131  U.  S.  535,  30  \  Ed. 
1000,  7  S.  Ct.  1234;  reaiBrming  Super- 
visors V.  Stanley,  105  U.  S.  305,  36  I-. 
Ed.  1044.  See,  also,  William.s  v.  Al- 
bany, 123  U.  S.  154,  30  L.  Ed.  1088,  7- 
S     Ct    1344. 

28. '  Hepburn  v.  School  Directors  (U. 
S.),  23  Wall.  480,  33  L.  Ed.  112;  Mer- 
cantile Nat.  Bank  v.  New  York,  121  U. 
S.  138,  30  L.  Ed.  895,  7  S.  Ct.  826.  See, 
also,  People  v.  Commissioners,  94  U. 
S.  415,  24  L.  Ed.  164;  Palmer  v.  McMa- 
hon,  133  U.  S.  660,  33  L.  Ed.  772,  10  S. 
Ct.  324. 

29.  Added  value  of  banking  fran- 
chises.—First   Nat.   Bank  v.   Chapman, 
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stances  of  omission  or  undervaluation  are  insufficient  to  invalidate  an  assess- 
ment.^" The  fact  that  irregfularities  in  the  assessment  for  certain  years,  of 
national  bank  shares,  in  that  no  entry  of  any  assessment  of  the  shares  of 
the  plaintiff  and  of  the  stockholders  whose  claims  were  assigned  to  him  was 
made  on  the  assessment  roll  of  those  years  until  after  the  first  of  Septem- 
ber, and  after  the  time  for  revising  and  correcting  the  assessment  had 
passed,  and  in  the  defect  of  the  oath  annexed  in  its  averment  as  to  the  esti- 
mate of  the  value  of  real  estate,  were  cured  by  validating  act,  was  not  in 
conflict  with  the  act  of  congress  respecting  taxation  of  national  bank  shares.^^ 
Discrimination  in  Matter  of  Deduction  of  Indebtedness. — The 
taxation  of  national  bank  shares  by  a  state  statute  without  permitting  the 
shareholder  to  deduct  from  their  assessed  value  the  amount  of  his  bona  fide 
indebtedness  as  in  cases  of  other  investments  of  moneyed  capital  is  a  dis- 
crimination forbidden  by  the  act  of  congress. "^    So  where  such  deduction  is 


173   U.   S.   205,   43    L.    Ed.   669,    19    S.    Ct. 
407. 

30.  Individual  instances  of  omis- 
sion or  undervaluation. — Supervisors  v. 
Stanley,  105  U.  S.  305,  36  L.  Ed.  1044, 
reaffirmed  in  Stanley  v.  Albany,  121  U. 
S.  535,  30  E.  Ed.  1000,  7  S.  Ct.  1234. 
See,  also,  San  Francisco  Xat.  Bank  v. 
Dodge,  197  U.  S.  70,  40  L.  Ed.  669,  35 
S.  Ct.  384,  where  an  agreed  statement 
of  facts  that  the  assessment  was  illus- 
trative of  others,  was  held  to  prevent 
this  rule  from  applying.  See,  also.  Hills 
V.  Exchange  Bank,  105  U.  S.  319,  20  L. 
Ed.  1053;  Evanl^ville  Bank  v.  Britton, 
105  U.  S.  333,  26  L.  Ed.  1053;  Palmer 
V.  McMahon,  133  U.  S.  660,  33  L.  Ed. 
773,   10   S.   Ct.   334. 

Where  to  provide  for  a  legal  assess- 
ment is  clearly  the  purpose  of  the  laws, 
if,  in  attempting  to  efifect  that  purpose 
some  slip  is  made  or  some  details  are 
provided  for  therein  which  may  render 
assessments  under  them  irregular  or 
even  illegal,  that  fact  does  not  detract 
from  the  equitable  duty  of  the  share- 
holders in  national  banks  to  fulfill  the 
plain  demands  of  the  laws,  and  pay  a 
tax  on  their  shares  in  like  proportion 
as  is  assessed  upon  other  moneyed  cap- 
ital, before  they  can  establish  any  claim 
for  interference  in  their  behalf  by  a 
court  of  equity.  People's  Nat.  Bank 
V.  Marye,  191  U.  S.  373,  48  L.  Ed.  180, 
24  S.  Ct.  68. 

Pleading. — A  bill  which  alleges  no 
statutory  discrimination  against  shares 
of  national  bank  stock,  and  no  such 
agreement  or  common  action  of  as- 
sessors, and  no  general  rule  of  dis- 
criminating rate  adopted  by  a  single 
assessor,  but  relies  on  the  numerous 
instances  of  partial  and  unequal  valua- 
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tions  which  establish  no  rule  on  the 
subject,  is  bad  on  demurrer  in  a  suit 
to  restrain  collection  of  tax  on  such 
shares.  National  Bank  v.  Kimball,  103 
U.   S.   733,   36   L.   Ed.  469. 

And  a  bill  averring  that  the  shares 
of  the  bank  are  taxed  at  the  same  per 
cent  on  their  assessed  value  as  all 
other  property;  that  the  valuation  of 
these  shares,  on  which  this  rate  is  ap- 
portioned, is  only  about  half  their  ac- 
tual value;  that  -some  other  property 
is  valued  at  less  than  half  of  its  cash 
value,  and  for  this  reason  no  tax 
should  be  paid  on  the  shares  of  stock 
of  the  complaint,  is  demurrable.  Na- 
tional Bank  v.  Kimball,  103  U.  S.  733, 
36   L.    Ed.    469. 

31.  Act  curing  irregular  assessment. 
—Williams  v.  Albany,  122  U.  S.  154,  30 
L.  Ed.  1088,  7  S.   Ct.  1244. 

32.  Discrimination  in  the  matter  of 
deduction  of  indebtedness — In  gen- 
eral.— Evansville  Bank  v.  Britton,  105 
U.  S.  322,  26  E.  Ed.  1053.  See,  also. 
People  V.  Weaver,  100  U.  S.  539,  546, 
25  L.  Ed.  705;  Supervisors  v.  Stanley, 
105  U.  S.  305,  26  L.  Ed.  1044;  Hills  v. 
Exchange  Bank,  105  U.  S.  319,  36  L, 
Ed.  1053;  Whitbeck  v.  Mercantile  Nat. 
Bank,  137  U.  S.  193,  33  L.  Ed.  118,  8 
S.  Ct.  1131;  First  Nat.  Bank  v.  Chap- 
man, 173  U.  S.  305,  43  L.  Ed.  669,  19 
S.  Ct.  407;  Newark  Banking  Co.  v. 
Newark,  121  U.  S.  163,  30  L.  Ed.  904, 
7    S.    Ct.    839. 

Act  N.  Y.  April  23,  1866,  c.  761, 
which  does  not  permit  the  holder  of 
national  bank  stock  to  set  off  his  in- 
debtedness, is  so  far  in  conflict  with 
Rev.  St.,  §  5319  [U.  S.  Comp.  St.  1901, 
p.  3503] ;  such  set-off  being  permitted 
in  all  other  cases.     Stanley  v.  Albany, 
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allowed,  from  the  valuation  of  personal  property  generally  and  other  moneyed 
capital,  but  not  from  the  valuation  of  national  bank  shares.^*  But  the  fact 
that  the  owner  of  what  is  termed  "credits"  in  the  statute  is  permitted  to 
deduct  certain  classes  of  debts  from  the  sum  of  those  credits,  upon  the 
remainder  of  which  taxes  are  to  be  assessed,  while  the  national  bank  share- 
holder is  not  permitted  to  deduct  his  debts  from  the  value  of  his  shares 
upon  which  he  is  assessed  for  taxation,  does  not  in  itself  constitute  an  illegal 


131  U.  S.  535,  30  h.  Ed.  1000,  7  S.  Ct. 
1234. 

Though  the  New  York  statute  o£ 
1866  is  in  conflict  with  the  act  of  con- 
gress in  not  permitting  a  stockholder 
of  a  national  bank  to  deduct  the 
amount  of  his  just  debts  from  the  as- 
sessed value  of  his  stock,  while  the 
owner  of  other  property  can  do  so, 
the  statute  is  not  by  reason  thereof 
void,  and  the  assessment  provided 
for  in  it  is  binding  upon  stockholders 
having  no  debts.  Albany  v.  Stanley, 
105   U.    S.   305,   26   L.   Ed.   1044. 

Where  an  ordinance  imposing  a  tax 
on  all  banks  taxes  other  moneyed  capi- 
tal, but  a  reduction  of  the  whole 
amount  of  the  owner's  indebtedness  is 
allowed  to  be  deducted  before  assess- 
ment, and  no  such  deduction  is  al- 
lowed where  the  capital  consisted  of 
national  bank  shares,  the  tax  is  in- 
valid. City  Nat.  Bank  v.  Paducah, 
Fed.  Cas.  No.  2,743,  2  Flip.  61. 

The  provision  of  the  revenue  law 
(Code,  §  358,  subd.  2),  which  exempts 
from  taxation  money  invested  in  state 
bonds,  is  sanctioned  by  immemorial 
custom  of  good  faith  and  public  hon- 
esty, a  violation  of  which  is  not  to  be 
presumed  to  have  been  intended  by 
congress,  and  is  not  an  unfriendly  dis- 
crimination against  capital  invested  in 
national  banks;  but  the  provisions 
(Code,  §  362,  subds.  8,  10)  which  au- 
thorize the  taxpayer  to  deduct  his  in- 
debtednes  from  the  amount  of  "money 
loaned"  and  "solvent  credits,"  taxing 
only,  the  excess,  and  exempting  from 
taxation  such  portion  of  the  "capital 
stock  of  incorporated  companies 
created  under  any  law  of  the  state 
as  may  be  invested  in  property,  and 
taxed  otherwise  as  property,"  and 
limiting  municipal  taxation  upon  such 
corporations  upon  moneyed  capital, 
discriminate  unfavorably  against  share- 
holders in  national  banks,  and  are  to 
that  extent  violative  of  the  act  of  con- 
gress, and  therefore,  prior  to  the  Act 
of  December  8,  1880,  providing  for 
taxation  of  shares  of  stockholders  in 
national  banks,  there  was  no  statute 
in   force    under   which   a   valid    assess- 


ment of  taxes  could  be  made  upon 
such  shares.  Pollard  v.  State,  65  Ala. 
628. 

33.  Personal  property  generally. — 
Supervisors  v.  Stanley,  105  U.  S.  305, 
26  Iv.  Ed.  1044,  reaffirming  in  Stanley 
V.  Albany,  121  U.  S.  535,  30  L.  Ed. 
1000,  7  S.  Ct.  1234;  People  v.  Weaver, 
100  U.  S.  539,  25  L.  Ed.  705;  Boyer  v. 
Boyer,  113  U.  S.  689,  28  L.  Ed.  1089, 
5.  S.  Ct.  706.  See,  also.  Palmer  v. 
McMahon,  133  U.  S.  660,  33  L.  Ed.  772, 
10    S.    Ct.    324. 

The  cases  of  Hills  v.  Exchange  Bank, 
105  U.  S.  319,  26  E.  Ed'.  1053;  Evana- 
ville  Bank  v.  Britton,  105  U.  S.  322, 
26  L.  Ed.  1053,  and  Cummings  v.  Na- 
tional Bank,  101  U.  S.  153,  35  L.  Ed. 
903,  are  applications  of  the  same 
principles.  Mercantile  Nat.  Bank  v. 
New  York,  121  U.  S.  138,  30  L.  Ed.  895, 
7  S.  Ct.  826. 

While  personal  property  is  not  nec- 
essarily moneyed  capital,  the  rights, 
credits,  demands,  and  money  at  in- 
terest mentioned,  in  the  Indiana  stat- 
tute,  from  which  bona  fide  debts  may 
be  deducted,  all  mean  moneyed  capi- 
tal invested  in  that  way.  Evansville 
Bank  z;.  Britton,  105  U.  S.  322,  36  L. 
Ed.  1053. 

An  act  of  the  legislature  of  the  state 
of  New  York,  passed  April  23,  1866, 
provided  in  substance  that  a  bank 
shareholder,  who  had  been  assessed 
upon  the  value  of  his  shares,  was  not 
entitled  to  any  deduction  on  account 
of  his  debts,  although  the  general  laws 
of  the  state  provided  that  in  the  as- 
sessment of  personal  property  a  de- 
duction should  be  made  for  the  debts 
owing  by  the  person  so  assessed. 
Held,  that  such  provision  of  the  Act 
of  1866,  so  far  as  it  related  to  the  shares 
of  a  national  banking  association,  vi- 
olated the  restriction  contained  in 
§  5219,  Rev.  Stat.  [U.  S.  Comp.  St.  1901, 
p.  3502],  which  provided  that  the  taxa- 
tion of  such  shares  should  not  be  at 
a  greater  rate  than  was  assessed  upon 
other  moneyed  capital  in  the  hands  of 
individual  citizens  of  the  state.  Na- 
tional Albany  Exch.  Bank  v.  Hills,  5 
Fed.  248,  18  Blatchf.  478. 
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discrimination  against  the  holders  of  such  ■  shares,  it  not  appearing  what 
proportion  of  these  credits  were  "moneyed  capital."  It  does  not  appear  af- 
firmatively that  there  was  enough  to  be  a  material  discrimination,  these  cred- 
its not  being  necessarily  moneyed  capital.^*  And  debts  incurred  in  the 
actual  conduct  of  a  business,  whether  incorporated  or  unincorporated,  may 
be  deducted,  under  the  law  providing  therefor,  in  ascertaining  the  proper 
valuation  to  be  put  upon  such  business,  without  being  a  discrimination 
against  national  bank  shares,  although  no  such  deduction  is  provided  for  as 
to  them.35     But  there  is  no  reason  why  such  a  statute  should  not  remain 


34.  Credits. — First  Nat.  Bank  v. 
Chapman,  173  U.  S.  305,  43  L.  Ed.  669, 
19  S.  Ct.  407,  following  First  Nat. 
Bank  v.  Ayers,  160  U.  S.  660,  40  L.  Ed. 
573,  16  S.  Ct.  412;  Aberdeen  Bank  v. 
Chehalis,  166  U.  S.  440,  41  L.  Ed.  1069, 
17  S.  Ct.  639;  Bank  v.  Seattle,  166  U. 
S.  463,  41  L.  Ed.  1079,  17  S.  Ct.  996, 
and  distinguishing  Whitbeck  v.  Mer- 
cantile Nat.  Bank,  127  U.  S.  193,  32  L. 
Ed.  118,  8  S.  Ct.  1121,  on  the  ground 
that  the  attention  of  the  court  in  that 
case  was  not  directed  to  this  question, 
but  it  was  assumed  that  under  the  stat- 
ute of  Ohio  owners  of  all  moneyed  capi- 
tal other  than  shares  in  a  national  bank 
were  permitted  to  deduct  their  bona 
fide  debts,  but  not  the  owners  of  such 
bank  shares.  (See  pp.  219,  220,  of 
opinion.)  See,  however,  also,  Boyer 
V.  Boyer,  113  U.  S.  689,  28  L.  Ed.  1089, 
5   S.   Ct.   706. 

Where  the  constitution  of  the  state, 
as  construed  by  its  supreme  court, 
distinguished  between  stock  and  credits 
and  authorized  only  a  deduction  of 
debts  from  credits,  shares  of  stock 
were  not  credits,  and  both  resident 
and  nonresident  shareholders  were  not 
entitled  to  deduct  bona  fide  indebted- 
ness from  the  value  of  their  shares  of 
stock.  This  construction  of  the  stat- 
ute is  binding  on  the  federal  supreme 
court.  Commercial  Nat.  Bank  v. 
Chambers,  183  U.  S.  556,  45  L.  Ed. 
1327,  31  S.  Ct.  863,  citing  First  Nat. 
Bank  v.  Ayers,  160  U.  S.  660,  40  L. 
Ed.  573,  16  S.  Ct.  412;  Aberdeen  Bank 
V.  Chehalis,  166  U.  S.  440,  41  L.  Ed. 
1069,   17   S.   Ct.   639. 

The  mere  fact  that  a  state  statute 
permits  some  debts  to  be  deducted 
from  some  moneyed  capital  for  the 
purpose  of  assessment  for  taxation, 
but  not  from  that  which  is  invested 
in  the  shares  of  national  banks,  does 
not  show  a  violation  of  Rev.  St.,  § 
5319  [U.  S.  Comp.  St.  1901,  p.  3503], 
forbidding  state  taxation  of  national 
bank  shares  to  be  at  a  greater  rate 
than  is   assessed  upon   other  moneyed 


capital  in  the  hands  of  individual  citi- 
zens, there  being  nothing  to  show 
that  the  amount  of  moneyed  capital 
in  the  state  from  which  debts  may  be 
deducted,  as  compared  with  the  mon- 
eyed capital  invested  in  national  bank 
shares,  was  so  large  and  substantial 
as  to  amount  to  an  illegal  discrimi- 
nation against  national  bank  share- 
holders. First  Nat.  Bank  v.  Ayers, 
160  U.  S.  660,  40  L.  Ed.  573,  16  S.  Ct. 
412. 

The  court  could  not  take  what  coun- 
sel for  plaintiff  calls  judicial  notice  of 
what  is  claimed  to  be  a  fact,  viz; 
that  the  amount  of  moneyed  capital 
in  the  state  from  which  debts  may  be 
deducted,  i.  e.,  credits,  as  compared 
with  the  moneyed  capital  invested  in 
shares  of  national  banks,  was  so  large 
and  substantial  as  to  amount  to  an 
illegal  discrimination  against  national 
bank  shareholders.  First  Nat.  Bank  v. 
Ayers,  160  U.  S.  660,  40  L.  Ed.  573,  16 
S.  Ct.  412.  See,  also,  First  Nat.  Bank 
V.  Chapman,  173  U.  S.  205,  43  L.  Ed. 
669,   19   S.   Ct.  407. 

Under  the  Ohio  law,  as  held  in  First 
Nat.  Bank  v.  Chapman,  173  U.  S.  305, 
43  L.  Ed.  669,  19  S.  Ct.  407,  "the  shares 
in  national  and  also  in  state  banks  are 
what  is  termed  stocks  or  investments 
in  stocks,  and  are  not  credits  from 
which  debts  can  be  deducted.  As  be- 
tween the  holders  of  shares  in  incor- 
porated state  banks  and  national 
banks  on  the  one  hand,  and  unincor- 
porated banks  or  bankers  on  the  other, 
we  find  no  evidence  of  discrimination 
in  favor  of  unincorporated  state  banks 
or  bankers." 

35.  Debts  incurred  in  actual  conduct 
of  business. — First  Nat.  Bank  v.  Chap- 
man, 173  U.  S.  305,  43  L.  Ed.  669,  19 
S.    Ct.    407. 

So  held  as  between  the  holders  of 
shares  in  incorporated  state  banks 
and  national  banks  on  the  one  hand, 
and  unincorporated  banks  and  bankers 
on  the  other.  This  does  not  give  the 
unincorporated     bank    or    banker     the 
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the  law  as  to  banks  or  banking  associations  organized  under  the  laws  of  the 
state,  or  as  to  private  bankers.  Nor  is  it  void  as  to  a  shareholder  in  a 
national  bank,  who  owes  no  debts,  which  he  can  deduct  from  the  assessed 
value  of  his  shares,  as  the  denial  of  this  right  does  not  affect  him.    He  pays 


right  to  deduct  his  general  debts  dis- 
connected from  the  business  of-,  banking 
and  not  incurred  therein  from  the  re- 
mainder above  mentioned.  It  cannot 
be  doubted  that  under  this  section 
those  debts  which  are  disconnected 
from  the  banking  business  cannot  be 
deducted  from  the  aggregate  amount  of 
the  capital  employed  therein.  The 
debts  that  are  incurred  in  the  actual 
conduct  of  the  business  are  deducted 
so  that  the  real  value  of  the  capital 
that  is  employed  may  be  determined 
and  the  taxes  assessed  thereon.  This 
system,  is  as  nearly  as  may  be,  equiv- 
alent in  its  results  to  that  employed  in 
the  case  of  incorporated  state  bank 
and  of  national  banks.  Under  the 
sections  of  the  Revised  Statutes  of 
Ohio  which  relate  to  the  taxation  of 
these  latter  classes  of  banks  (§  2762, 
et  seq.)  the  shares  are  to  be  listed  by 
the  auditor  at  their  true  value  in 
money,  which  necessarily  demands  the 
deduction  of  the  debts  of  the  bank, 
because  the  true  value  of  the  shares 
in  money  is  necessarily  reduced  by  an 
amount  corresponding  to  the  amount 
of  such  debts.  First  Nat.  Bank  v. 
Chapman,  173  U.  S.  205,  43  L.  Ed.  669, 
19    S.    Ct.    407. 

The  state  is  not  obliged  to  apply 
the  same  system  to  the  taxation  of  na- 
tional banks  that  it  uses  in  the  taxa- 
tion of  other  property,  provided  no  in- 
justice, inequality,  or  unfriendly  dis- 
crimination is  inflicted  upon  them,  but 
may  weigh  advantages  and  disadvan- 
tages and  substitute  a  low  flat  rate 
of  taxation,  an  advantage  which  other 
property  does  not  have,  in  place  of 
the  deduction  of  debts,  an  advantage 
which  other  owners  of  personal  prop- 
erty enjoy.  Order  105  N.  Y.  S.  993, 
120  App.  Div.  838,  reversed.  Bridge- 
port Sav.  Bank  v.  Feitner,  191  N.  Y. 
88,    83    N.    E.    592. 

Rev  St.  U.  S.,  §  5219  [U.  S.  Comp. 
St.  1901,  p.  3502],  declares  that  shares 
of  national  banks  may  be  taxed  by 
state  authority,  subject  to  the  restric- 
tion that  the  taxation  shall  not  be  at  a 
greater  rate  than  is  assessed  on  other 
moneyed  capital  in  the  hands  of  any 
individual  citizens  of  such  state.  Tax 
Law,  Laws  1896,  p.  804,  c.  908,  §  21, 
subd.  4,  authorizes  the  deduction  of 
the  just  debts  of  a  person  or  corpora- 
lion  assessed  in  determining  the  amount 


of  his  assessment  for  taxation.  Sec- 
tion 24  (page  806),  as  amended  by 
Laws  1901,  p.  1349,  c.  550,  provides 
that  the  rate  of  tax  on  bank  stock  shall 
be  1  per  cent  on  the  value  thereof, 
ascertained  as  therein  provided,  and 
that  the  owners  of  bank  stock  shall  be 
entitled  to  no  deduction  from  the  tax- 
able value  thereof  because  of  their  per- 
sonal indebtedness.  Held,  that  §  24  did 
not  constitute  a  discrimination  against 
national  bank  stock,  within  §  5219. 
Bridgeport  Sav.  Bank  v.  Feitner,  120 
App.  Div.  838,  105  N.  Y.  S.  993,  order 
reversed  in  191  N.  Y.  88,  83  N.  E.  592. 
Rev.  St.  U.  S.,  §  5219  [U.  S.  Comp. 
St.  1901,  p.  3502],  provides  that 
shares  of  national  banks  may  be  taxed 
by  state  authority,  subject  to  the  re- 
striction that  the  taxation  shall  not  be 
at  a  greater  rate  than  is  assessed  on 
other  moneyed  capital  in  the  hands  of 
indivdual  citizens  of  such  state.  Tax 
Law,  Laws  1896,  p.  805,  c.  908,  §  23, 
as  amended  by  Laws  1901,  p.  1349,  c. 
550,  provides  that  the  fiscal  officer  of 
every  bank  shall  report  to  th^;  as- 
sessor the  amount  of  its  authorized 
capital  stock,  number  of  shares,  and 
their  par  value,  the  amount  of  stock 
paid  in,  amount  of  surplus  and  un- 
divided profits,  and  a  list  of  stock- 
holders and  their  respective  holdings. 
Laws  1896,  p.  806  c.  908,  §  24,  as 
amended  by  Laws  1901,  p.  1350,  c.  550, 
provides  that  the  rate  of  tax  on  bank 
stock  shall  be  1  per  cent  on  the  value 
thereof,  ascertaining  by  adding  to- 
gether the  amount  of  the  capital 
stock,  surplus,  and  undivided  profits, 
and  dividing  the  result  by  the  number 
of  shares  outstanding,  provided  that 
the  rate  shall  not  be  greater  than  that 
assessed  upon  other  moneyed  capital 
in  the  hands  of  individual  citizens, 
and  "that  the  owners  of  the  stock  shall 
be  entitled  to  no  deduction  from  the 
taxable  value  thereof,  because  of  their 
personal  indebtedness.  Held,  that  an 
assessment  based  upon  §§  23,  24  was 
not  void  as  being  a  discrimination 
against  national  bank  stock,  as  within 
Rev.  St.  U.  S.,  §  5219,  because  no  de- 
duction of  debts  was  allowed,  as  is 
permitted  in  the  case  of  other  cor- 
porations and  individuals.  Order  120 
App.  Div.  838.  105  N.  Y.  S.  993,  reversed. 
Bridgeport  Sav.  Bank  v.  Feitner,  191 
N.  Y.  88,  83  N.  E.  592. 
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the  same  amount  of  tax  that  he  would  if  the  law  gave  him  the  right  of 
deduction.  And  in  cases  where  there  did  exist  such  indebtedness,  which 
ought  to  be  deducted,  the  assessment  was  voidable  but  not  void,  but  the 
shareholder  must  show  the  assessing  officer  what  his  debts  are,  and  take 
the  necessary  steps  to  secure  a  correction.^^  Unless  it  is  clear  that  such 
steps  would  be  unavailing,  from  the  fixed  purpose  of  the  assessors  to  make 
no  such  deductions^''  or  where  the  law  makes  no  provision  for  such  deduc- 
tion.^s  A  judgment  that  the  tax  therein  sought  to  be  enjoined  was  illegally 
assessed  and  entered  upon  the  treasurer's  duplicate  for  collection,  because  a 
deduction  of  the  bona  fide  debts  of  the  shareholders  of  a  national  bank 
from  the  valuation  of  the  shares,  was  not  made,  as  the  law  allowed  to  be 
done  in  the  taxation  of  "credits"  in  the  hands  of  individuals,  and  thereby 
an  illegal  discrimination  was  made  against  national  banks,  is  not  conclusive 
proof  of  the  existence  of  discrimination  as  to  assessments  of  such  stock  for 
other  years.3^ 

Discrimination  in  Matter  of  Deduction  of  Real  Estate  Outside  of 
State. — The  refusal  to  deduct  from  the  value  of  shares  of  stock  of  the 
bank  the  assessed  value  of  real  estate  owned  by  a  national  bank,  situated  in 
other  states  than  that  of  its  domicile,  where  there  was  no  proof  that  such  a 
deduction  was  authorized  by  the  laws  of  the  state  of  domicile  in  valuing 


36.  Statute  not  void,  but  voidable 
as  to  national  bank  shareholders  with 
debts  to  deduct. — Supervisors  v.  Stan- 
ley, i05  U.  S.  305,  26  L.  Ed.  1044; 
Stanley  v.  Albany,  131  U.  S.  535,  30  L. 
Ed.  1000,  7  S.  Ct.  1334.  See,  also. 
Hills  V.  Exchange  Bank,  105  U.  S.  319, 
36  L.  Ed.  1053;  Evansville  Bank  v. 
Britton,  105  U.  S.  333,  26  L.  Ed.  1053; 
Palmer  v.  McMahon,  133  U.  S.  660,  33 
L.  Ed.  773,  10  S.  Ct.  324;  People  v. 
Weaver,   100   U.   S.   539,   25    L.   Ed.   705. 

37.  Hills  V.  Exchange  Bank,  105  U. 
S.  319,  26  L.  Ed.  1052. 

38.  Under  the  decision  in  Hills  v. 
Exchange  Bank,  105  U.  S.  319,  26  L. 
Ed.  1052,  the  bank  was  entitled  to  re- 
lief by  injunction  against  the  collection 
of  the  illegal  tax  on  the  bank  shares, 
and  the  fact  that  they  did  not  make, 
a  demand  for  the  deduction  of  their 
indebtedness  from  the  assessed  value 
of  the  shares  of  their  bank  stock  be- 
fore the  entire  process  of  the  ap- 
praisement and  equalization  of  the 
value  of  said  shares  for  taxation  had 
been  completed,  and  the  tax  duplicate 
for  said  year  had  been  delivered  in 
accordance  with  law  to  the  treasurer 
of  said  county  for  the  collection  of 
said  taxes,  did  not  defeat  their  right 
to  have  it  made  by  this  bill  in  chan- 
cery, for  the  reason  that  the  court 
expressly  finds  that  "the  laws  of  Ohio 
make    no   provision   for   the    deduction 


of  tlie  bona  fide  indebtedness  of  any 
shareholder  from  the  shares  of  his 
stock  and  provide  no  means  by  which 
said  deduction  can  be  secured." 
Whitbeck  v.  Mercantile  Nat.  Bank,  127 
U.   S.   193,  33  L.   Ed.  118,  8  S.   Ct.   1131. 

39.  Former  judgments  as  res  adju- 
dicata. — Lander  v.  Mercantile  Bank, 
186  U.  S.  458,  46  E.  Ed.  1247,  22  S.  Ct. 
908. 

That  adjudication  should  not  pre- 
vail as  an  estoppel  in  a  subsequent 
case  as  to  taxes  for  other  years,  where 
the  statute  has  been  subsequently  con- 
strued not  of  itself  to  work  such  dis- 
crimination. Lander  v.  Mercantile 
Bank,  186  U.  S.  458,  46  L.  Ed.  1347, 
22  S.  Ct.  908.  See  New  Orleans  v. 
Citizens'  Bank,  167  U.  S.  371,  42  L. 
Ed.    202. 

"Those  were  conclusions  from  prop- 
ositions not  only  of  law  but  of  fact, 
and  granting  that  one  of  the  proposi- 
tions of  law  was  the  construction  of 
the  Ohio  statute  (a  wrong  construc- 
tion, as  has  since  been  held),  a  neces- 
sary element  of  fact  was  that  the  dis- 
crimination complained  of  was  effected 
through  the  practical  operation  of  the 
statute  in  the  years  the  assessments 
were  made."  Lander  v.  Mercantile 
Bank,  186  U.  S.  458,  46  L.  Ed.  1247, 
22  S.  Ct.  908.  See,  also.  First  Nat. 
Bank  v.  Chapman,  173  U.  S.  305,  43 
L.    Ed.    669,    19    S.    Ct.   407. 
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shares  of  stock  of  other  than  national  banking  associations,  did  not  consti- 
tute an  illegal  discrimination  against  the  shareholders,  as  the  state  of  its 
domicile  is  entitled  to  tax  the  full  value  of  such  shares,  of  which  value  such 
real  estate  is  an  element,  and  although  taxed  at  its  situs  also.*'' 

Necessity  for  Affirmative  Showing  of  Discrimination. — Where  there 
is  found  in  the  record  no  means  of  ascertaining  whether  there  is  any  un- 
favorable discrimination  against  the  shareholders  of  national  banks  in  the 
taxation  of  their  shares,  and  in  favor  of  other  moneyed  capital  in  the  hands 
of  individual  citizens,  and  there  is  nothing  upon  the  face  of  these  statutes 
which  shows  such  discrimination,  therefore  it  would  seem  that  there  has 
not  been  made  out  a  case  for  the  intervention  of  the  court.  Discrimination 
must  be  affirmatively  shown,  as  the  presumption  is  against  it.*"*  And  such 
illegal  discrimination  must  at  least  be  definitely  and  clearly  charged,  for  any 
relief  to  be  based  thereon.*  ^ 

§  326  (2bcc)  Limitation  as  to  Place  of  Taxation  of  Shares  of 
Nonresidents. — Section  5219  of  the  United  States  Revised  Statutes,  au- 
thorizing the  taxation  of  the  shares  of  shareholders  in  national  banks, 
provides  that  the  shares  of  nonresidents  "shall  be  taxed  in  the  city  or  town 
where  the  bank  is  located  and  not  elsewhere."*^ 

§  326  (2bcd)  Validity  of  Statute  Requiring  Payment  by  Bank 
as  Agent  of  Stockholders. — The  statutory  appointment  of  the  bank  to 
pay  the  whole  tax  as  agent  of  the  stockholders,  is  not  inconsistent  with  the 
federal  law  pertaining  to  national  banks.*^     And  the  bank  may  be  required 

40.  Deduction  of  real  estate  out-  43-.  Newark  Banking  Co.  v.  Newark, 
side  of  state;— Commmercial  Nat.  121  U.  S.  163,  30  L.  Ed.  904,  7  S.  Ct. 
Bank  v.  Chambers,  183  U.  S.  556,  45  839;  Van  Slyke  v.  Wisconsin,  154  U. 
L.    Ed.    1237,    31    S.    Ct.    863.  S.   581,   20   L.    Ed.   340,   14   S.    Ct.    1168; 

40a.  Burden  of  proof  and  sufficiency  Aberdeen  Bank  v.  Chehalis,  166  U. 
of  averment  as  to  discrimination.—  S.  440,  41  L.  Ed.  1069,  17  S.  Ct.  639; 
First  Nat.  Bank  v.  Chapman,  173  U.  Citizens'  Nat.  Bank  v.  Kentucky,  199 
S.  305,  43  L.  Ed.  669,  19  S.  Ct.  407;  U.  S.  603,  50  L.  Ed.  329,  36  S.  Ct.  750; 
Whitbeck  v.  Mercantile  Nat.  Bank,  137  National  Bank  v.  Commonwealth  (U. 
U.  S.  193,  32  L.  Ed.  118,  8  S.  Ct.  1131;  S.),  9  Wall.  353,  19  L.  Ed.  701  fol- 
distinguished.  See,  also.  Mercantile  lowing  in  Bell's  Gap  R.  Co.  v.  Corn- 
Nat.  Bank  v.  New  York,  121  U.  S.  138,  monwealth,  134  U.  S.  332,  33  L.  Ed. 
30  L.  Ed.  895,  7  S.  Ct.  836:  Jenkins  v.  892,  10  S.  Ct.  533;  Lionberger  v. 
Neff,  186  U.  S.  230,  46  L.  Ed.  1140,  33  Rouse  (U.  S.),  9  Wall.  468,  19  L.  Ed. 
S  Ct.  905;  Supervisors  v.  Stanley,  105  721;  First  Nat.  Bank  v.  Douglas,  Fed 
li.  S.  305,  26  L.  Ed.  1044;  Davenport  Cas.  No  4,  799,  3  Dill.  330;  National 
Nat  Bank  v.  Davenport  Board,  133  Commercial  Bank  v.  Mobile,  63  Ala. 
U    S    83    31   L.   Ed.  94,  8   S.  Ct.  73.  284,    34   Am.    Rep.    15;    Sumter   v.    Na- 

41.  Aberdeen  Bank  v.  Chehalis,  166  tional  Bank,  63  Ala.  464,  34  Am.  Rep. 
U  S  440  41  L  Ed.  1069,  17  S.  Ct.  639;  30;  Commonwealth  v.  First  Nat.  Bank 
Bank  V.  Seattle,  166  U.  S.  463,  41  L.  (Ky.),  4  Bush.  98,  96  Am.  Dec.  385; 
Ed  1079  17  S  Ct.  996;  National  Bank  Baker  v.  King,  17  Wash.  632,  50  fac. 
V  Kimball  103  U.  S.  733,  26  L.  Ed.  481.  And  see  ante,  "Shares  of  Stock- 
469                '  holders,"    §   326    (Id). 

42     Limitation  as  to  place  of  taxing  The  state  has  the  right  to  make  the 

shares     of     nonresidents.— First     Nat.  national    banks    its    agents    to    collect 

Bank    v     Province,    30    Mont.    374,    51  the   tax   on   their   shares   from  the   in- 

Pac     831      And    see    post,    "Place    of  dividual  stockholders,  and  it  is  no  ob- 

Taxation"  §  328.  jection  to  the  law  that  the  state  banks 
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to  pay  the  tax  out  of  its  corporate  funds,  or  be  authorized  to  deduct  the 
amount  paid  for  each  stockholder  out  of  his  dividends,^*  or  it  may  be  made 


are  not  required  to  do  the  same. 
Merchants',  etc.,  Nat.  Bank  v.  Penn- 
sylvania, 167  U.  S.  461,  43  L.  Ed.  236, 
17   S.   Ct.  829. 

The  Indiana  Act  March  15,  1867, 
authorizing  the  collection,  of  a  tax  on 
shares  of  capital  stock  in  national  banks, 
and  providing  that  the  officers  in  such 
banks  shall  return  a  list  of  the  stock- 
holders, is  not  invalid  on  the  ground 
that  the  officers  of  the  national  banks 
are  officers  of  the  federal  government, 
and  not  subject  to  state  authority. 
Whitney  v.  Ragsdale,  33  Ind.  107,  5 
Am.    Rep.    185. 

Provisions  of  a  state  statute  for  the 
taxation  of  national  bank  stock,  re- 
quiring the  cashier  of  the  bank  to  pay 
the  taxes  assessed  against  its  stock- 
holders, and  making  him  and  the  bank 
liable,  therefor,  and  for  a  penalty  in 
addition  "in  case  of  default,  are  not  il- 
legal as  applied  to  a  bank  which  has 
in  its  possession  dividends  or  other 
funds  belonging  to  stockholders  suf- 
ficient to  pay  the  taxes  assessed 
against  them.  Charleston  Nat.  Bank 
V.   Melton,  171  Fed.   743. 

There  is  no  statute  in  Alabama  which 
requires  the  national  banking  associa- 
tions to  pay  the  state  tax  on  the  shares 
of  such  associations.  Such  tax  can 
only  be  assessed  under  Code  1876, 
§  362,  subd.  13,  and  can  be  collected 
only  as  taxes  against  other  individuals 
are  collected.  Sumter  v.  National 
Bank,   63   Ala.   464,   34  Am.   Rep.   30. 

44.  Farrington  v.  Tennessee.  95  U. 
S.  679,  34  L.  Ed.  558;  National  Bank 
V.  Commonwealth  (U.  S.),  9  Wall.  353, 
19  L.  Ed.  701;  Central  Nat.  fiank  v. 
United  States,  137  U.  S.  355,  34  L.  Ed. 
703,  11  S.  Ct.  136;  Merchants',  etc., 
Nat.  Bank  v.  Pennsylvania,  167  U.  S. 
461,   43   L.    Ed.    336,    17    S.    Ct.    839. 

Act  La.  1888,  §  37,  providing  that 
shares  in  banks  shall  be  assessed  to  the 
shareholders,  but  requiring  the  bank 
to  pay  taxes  so  assessed,  and  author- 
izing it  to  collect  the  same  from  the 
shareholders,  imposes  a  tax,  not  upon 
tht  bank,  but  upon  its  shares,  as  per- 
mitted by  act  of  congress,  providing 
that  a  state  may  determine  the  man- 
ner of  taxing  the  shares  of  national 
banks  located  in  the  state.  Whitney 
Nat.  Bank  v.  Parker,  41  Fed.  403. 

P.  L.  N.  J.  1866.  p.  1078,  §  16,  pro- 
vides that  the  stock  of  every  bank  es- 
tablished under  the  acts  of  congress 
shall  be  assessed  in  the  township  or 
ward  wherein  the  bank  is   located,   to 


all  stockholders  thereon,  and  that  it 
shall  be  the  duty  of  each  of  the  banks 
to  retain  and  pay  the  amount  of  the 
tax  assessed  to  each  stockholder  out 
of  the  dividends  from  time  to  time 
secured.  Rev.  St.  U.  S.,  §  5219,  de- 
clares that  national  banks  shall  be 
taxed  only  on  their  real  estate.  Held, 
that  P.  L.  1866,  p.  1078,  is  not  in  vio- 
lation of  Rev.  St.,  §  5319,  since  the  tax 
is  imposed  on  shares,  and  not  upon  the 
bank;  being  assessed  in  form  only  to 
the  bank.  Mechanics'  Nat.  Bank  v. 
Baker,  65  N.  J.  L.  113,  46  Atl.  586,  af-. 
firmed  in  65  N.  J.  L.  549,  48  Atl.  583.     ' 

Act  Wash.  March  9,  1891,  §  21,  pro- 
vides for  the  assessment  and  taxation 
of  national  bank  stock  to  the  bank. 
Section  23  renders  the  bank  liable  for 
the  tax  as  agent  for  the  shareholder, 
and  authorizes  it  to  pay  the  tax  out 
of  the  shareholder's  profits  or  charge 
it  to  his  account.  Held,  that  a  tax  so 
assessed  is  not  a  tax  on  the  capital  of 
the  bank,  forbidden  by  Rev.  St.  U.  S., 
§  5219.  First  Nat.  Bank  v.  Chehalis, 
166  U.  S.  440,  41  L.  Ed.  1069,  17  S.  Ct. 
629. 

The  retroactive  features  of  Act  Ky. 
March  31,  1900  (Acts  1900,  c.  23), 
making  it  the  duty  of  certain  officers 
of  each  national  bank  to  list  its  shares 
of  stock  for  taxation,  and  requiring 
the  bank  to  pay  the  tax  and  a  penalty 
for  delinquency,  subject  to  a  deduction 
on  account  of  taxes  paid  by  the  bank 
under  other  legislation,  do  not,  so  far 
as  the  shares  of  resident  shareholders 
are  concerned,  operate  to  discriminate 
against  the  bank,  contrary  to  Rev.  St. 
U.  S.,  §  5319  (U.  S.  Comp.  St.  1901,  p. 
3503),  although  the  shareholders  and 
the  number  of  shares  may  not  be  the 
same  as  when  the  liability  to  taxation 
arose,  where  such  statute  is  construed 
by  the  state  courts  as  not  imposing 
any  new  liability  either  upon  domestic 
shareholders  or  the  bank,  but  as  simply 
providing  another  method  for  the  as- 
sessment of  shares  which  have  es- 
caped assessment  because  not  listed  for 
taxation.  Citizens'  Nat.  Bank  v.  Com- 
monwealth, 317  U.  S.  443,  54  E.  Ed. 
832.   30   S.   Ct.   533. 

Washington  Laws  1893,  p.  333, 
§§  31-23,  provide  that  shares  of  stock 
in  all  banks  shall  be  assessed  to  the 
owners  thereof,  such  tax  to  be  paid 
by  the  bank,  which  shall  have  a  lien 
on  all  the  rights  of  the  shareholders 
in  the  corporate  property  for  reim- 
bursement.    Held,  that  no  suit  for  such 
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optional  with  the  bank  to  pay  a  different  and  larger  tax  on  the  par  value, 
or  the  regular  rate  on  the  actual  value,  both  to  be  paid  by  the  bank.^^ 

§  326  (2bd)  Deposits  in  National  Banks. — It  has  been  held  that 
there  is  nothing  in  the  relation  of  a  national  bank  to  the  federal  govern- 
ment that  protects  the  depositors  from  taxation,  and  that  no  congressional 
authority  is  needed  to  enable  the  state  to  tax  national  bank  deposits  to  the 
depositors.**  Statutes  exist  in  some  states  providing  for  the  payment  of  a 
tax  by  every  person  having  a  deposit  in  a  national  bank  of  a  certain  per 
cent  upon  the  amount  of  the  deposit,  and  provide  for  a  forfeiture  of  a  cer- 
tain amount  of  such  deposit  to  the  use  of  the  state  in  case  of  willful  failure 
to  pay  such  tax.*«^     It  is  sometimes  provided,  however,  that  if  a  national 


tax  can  be  maintained  against  the  re- 
ceiver of  an  insolvent  national  bank, 
where  the  property  represented  by  the 
shares  has  disappeared,  since  the  re- 
ceiver could  not  in  such  case  be  reim- 
bursed, and  the  tax  would  fall  on  the 
assets  of  the  bank,  which  belong  to  the 
creditors,  thereby  indirectly  violating 
the  rule  forbidding  a  state  to  tax  the 
capital  stock  of  a  national  bank.  Baker 
V.  King,  17  Wash.  622,  50  Pac.  481. 

45.  Merchants',  etc.,  Nat.  Bank  v. 
Pennsylvania,  167  U.  S.  461,  42  L.  Ed. 
236,17  S.  Ct.  829. 

List  of  stockholders  required  of 
cashier. — And  the  cashier  of  each  na- 
tional bank  within  the  state  may  be  re- 
quired to  transmit,  by  a  certam  date, 
to  the  clerks  of  the  several  towns  in 
the  state  in  which  any  stock  or  share- 
holders of  such  bank  shall  reside,  a 
true  list  of  the  names  of  such  stock  or 
shareholders  on  the  books  of  such 
bank,  together  with  the  amount  of 
money  actually  paid  in  on  each  share 
on  the  first  day  of  that  month.  Waite 
V.  Dowley,  94  U.  S.  527,  24  h.  Ed.  181. 

46.  Taxation  of  national  bank  de- 
posits to  depositors. — State  v.  Clement 
Nat.  Bank,  84  Vt.  167,  78  Atl.  944. 

Since  the  failure  to  tax  property 
borrowed  against  the  borrower  is  no 
objection  to  a  taxation  of  the  credit 
to  the  lender,  the  fact  that  a  borrow- 
ing bank  can  be  protected  from  taxa- 
tion on  deposits  by  the  doctrine  of  fed- 
eral supremacy  does  not  impair  the 
right  of  the  state  to  tax  'depositors. 
State  V.  Clement  Nat.  Bank,  84  Vt.  167, 
78  Atl.  944. 

P.  S.  804-820,  imposing  a  tax  on  cer- 
tain interest-bearing  national  bank  de- 
posits, is  not  invalid  as  an  unlawful  in- 
terference with  the  business  of  national 
banks  because  of  the  publicity  required 
to  be  given  to  the  business  of  the  de- 
positor and  the  bank  by  the  returns 
required  on  which  the  tax  is  to  be  as- 


sessed.    State   V.    Clement   Nat.   Bank, 
84  Vt.  167,  78  Atl.  944. 

Since  P.  S.  804-820,  taxing  interest- 
bearing  deposits  in  national  banks,  does 
not  tax  a  deposit  as  the  term  may  be 
used  to  indicate  the  money  deposited, 
but  rather  taxes  the  credit  the  deposi- 
tor receives  therefor,  which  is  also  in- 
cluded in  the  term  "deposit,"  the  tax 
is  not  objectionable  as  a  tax  on  the 
property  or  business  of  the  bank.  State 
V.  Clement  Nat.  Bank,  84  Vt.  167,  78 
Atl.  944. 

46a.  State  v.  Clement  Nat.  Bank,  84 
Vt.  167,  78  Atl.  944. 

P.  S.  804-820,  provides  for  the  taxa- 
tion of  certain  interest-bearing  national 
bank  deposits  requiring  the  depositor 
to  make  a  return  of  his  average  de- 
posit within  the  class  taxed  for.  the 
preceding  six  months  on  which  a  tax 
of  7-20  of  1  per  cent  is  levied.  The 
statute  authorizes  in  lieu  of  returns  by 
depositors  the  stipulation  by  the  bank 
to  itself  make  a  return  of  the  average 
deposits  of  the  class  taxed  and  pay  the 
tax  on 'such  sum  with  the  right  to  de- 
duct, not  a  proportionate  amount  of 
the  tax  so  paid,  but  the  actual  7-20  of 
1  per  cent  on  the  average  amount  of 
the  taxpayer's  deposit,  as  a  credit 
against  the  account.  Held,  that  where 
a  bank  voluntarily  elected  to  pay  the 
tax  itself  and  charge  the  same  to  its 
depositors  knowing  that,  by  reason 
of  withdrawals  and  deposits  made  after 
the  date  on  which  the  assessments  were 
required,  it  would  not  be  able  to  en- 
tirely recoup  itself  for  the  tax  so  paid, 
it  was  not  entitled  to  object  to  the  tax  ■ 
on  the  ground  that  because  of  its  in- 
ability to  so  recoup  itself  the  tax  was 
in  effect  a  tax  on  the  business  of  the 
bank  which  the  state  had  no  authority 
to  levy.  State  v.  Clement  Nat.  Bank, 
84  Vt.   167,  78  Atl.  944. 

Limitations  to  deposits  of  residents 
of  state.— Since   the   state   has   no  ju- 
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bank  so  elects  it  may  pay  to  the  state  taxes  on  deposits,  and  that  it  shall 
be  lawful  for  such  bank  to  deduct  the  taxes  so  paid  from  the  interest  or 
deposits  then  or  thereafter  held  by  it  belonging  to  the  person  from  whom 
the  tax  is  due.*'' 

§  326  (2be)  Taxation  on  Circulation. — See  ante,  "Taxation  on  Cir- 
culation," §  326  (li). 

§  327.  Exemptions— §  327  (1)  In  General.— The  people  of  a  state 
may  confer  upon  their  legislature  the  power  to  exempt  banks  and  other  cor- 
porations from  taxation  either  wholly  or  partially,  and  either  by  general  leg- 
islation or  by  contracts  embodied  in  charters.  Whether,  therefore,  a  state 
legislature  has  the  power  to  exempt  an  individual  or  corporation  from  taxa- 
tion depends  upon  the  powers  which  have  been  vested  in  or  withheld  from 
such  legislature  by  the  state  constitution:  There  is  nothing  in  the  constitu- 
tion of  the  United  States  forbidding  the  state  legislature  from  making  such 
exemption.^s  Such  exemption  will  not  be  a  violation  of  the  requirements  of 
the  constitution  as  to  equality  and  uniformity  of  taxation. *8    Nor  does  such 


risdiction  to  tax  local  interest-bearing 
deposits  in  national  banks  where  such 
deposits  are  the  property  of  nonres- 
idents, the  words  "every  person,"  as 
used  in  P.  S.  809,  providing  for  the 
taxation  of  interest-bearing  deposits  in 
national  banks,  and  declaring  that 
every  person  having  such  a  deposit 
shall  semiannually,  except  as  other- 
wise provided,  pay  a  tax  to  the  state 
assessed  at  the  rate  of  7-20  of  1  per 
cent  semiannually  on  the  amount  of 
such  deposit,  etc.,  should  be  construed 
to  mean  "every  resident  of  this  state" 
having  such  a  deposit,  and  as  so  con- 
strued the  statute  is  valid.  State  v. 
Clement  Nat.  Bank,  84  Vt.  167,  78  Atl. 
944. 

47.  Payment  by  bank  on  behalf  of 
depositor. — State  v.  Clement  Nat. 
Bank,    84    Vt.    167,    78   Atl.    944. 

A  national  bank  has  implied  power 
to  stipulate  with  the  state  to  volun- 
tarily pay  a  tax  imposed  on  a  speci- 
fied class  of  the  bank's  interest-bear- 
ing deposits  by  P.  S.  804-820,  for  the 
purpose  of  relieving  depositors  of  the 
obligations  of  returning  their  deposits 
for  taxation,  and  themselves  paying  ■ 
the  tax  as  provided  by  the  act,  as  a 
matter  of  business  expediency,  though 
by  so  doing  the  bank  may  be  required 
to  pay  a  part  of  the  tax  which  by 
reason  of  withdrawals,  etc.,  it  might 
not  be  able  to  charge  against  the  ac- 
counts of  depositors.  State  v.  Clement 
Nat.    Bank,    84   Vt.    167,   78   Atl.    944. 

Vt.  P.  S.  804-820,  imposing  a  tax  on 
certain  interest-bearing  national  bank 
deposits   to   be  paid   by   the   depositor. 


or  in  lieu  thereof  by  the  bank  on  its 
express  stipulation,  does  not  require, 
in  case  of  a  stipulation  by  the  bank  to 
pay  the  tax,  that  it  shall  be  appor- 
tioned among  the  individual  depositors, 
but  that  the  appropriate  amount  of  the 
tax  shall  be  charged  against  their  de- 
posits, and  is  not  therefore  objection- 
able as  authorizing  the  taking  of  the 
property  of  one  person  to  apply  on  or 
pay  the  tax  of  another.  State  v.  Clem- 
ent  Nat.   Bank,  84  Vt.   167,   78  Atl.   944. 

48.  Power  to  exempt  banks. — State 
Bank  v.  Knopp  (U.  S.),  16  How.  369, 
14  L.  Ed.  977;  Ohio  Life  Ins.,  etc.,  Co. 
V.  Debolt  (U.  S.),  16  How.  416,  14  L. 
Ed.  997,  citing  Providence  Bank  v-  Bil- 
lings  (U.   S.),  4  Pet.   514,  7   Iv.   Ed.   939. 

Any  act  declaring  the  capital  of  a 
bank  exempt  from  taxation,  where  the 
bank  was  organized  since  the  adop- 
tion of  the  constitution  of  1868,  is  un- 
constitutional; being  a  violation  of  art. 
118.  New  Orleans  v.  Bank,  27  La. 
Ann.   376. 

49.  Exemption  not  a  violation  of 
constitutional  requirement  of  equality 
of  taxation. — The  exemption  of  banks, 
organized  under  the  Louisiana  Law  of 
1853,  from  taxation  in  the  form  of  a 
license,  does  not  violate  the  constitu- 
tional requirement  of  equality  and  uni- 
formity of  taxation.  New  Orleans  v. 
Peoples'    Bank,   32   La.   Ann.   82. 

Under  the  Louisiana  Const.  1852,  art. 
128,  the  legislature  may  exempt  any 
property  from  taxation  altogether. 
All  property,  says  the  article,  on  which 
taxes  may  be  levied,  shall  be  taxed  in 
proportion    to    its   value.     The   legisla- 
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exemption  violate  the  provisions  of  the  National  Banking  Act.  Such  act 
was  not  intended  to  curtail  the  power  of  the  states  on  the  subject  of  taxa- 
tion, or  prohibit  the  exemption  of  particular  kinds  of  property,  but  to  pro- 
tect the  corporations  formed  under  its  authority  from  unfriendly  discrimina- 
tion by  the  states  in  the  exercise  of  their  taxing  power.^"  And  where  the 
amount  of  the  exemption  is  comparatively  small,  looking  at  the  whole  amount 
of  personal  property  and  credits  which  are  the  subjects  of  taxation,  not  large 
enough  to  make  a  material  difference  in  the  rate  assessed  upon  national 
bank  shares,  it  will  not  be  obnoxious  to  the  prohibition  of  discrimination 
against  national  bank  shares  in  state  taxation.  Exact  equality  is  unneces- 
sary.^i     But  these  exemptions  should  be  founded  upon  just  reason,  and 


ture,  then,  may  abstain  from  levying 
any  taxes  at  all  on  any  species  of 
property.  But  if  it  taxes  at  all.  it  must 
tax  equally.  New  Orleans  v.  Commer- 
cial Bank,  10  La.  Ann.  735. 

50.  Exemption  not  forbidden. — 
Adams  v.  Nashville,  95  U.  S.  19,  24  L. 
Ed.  369,  citing.  People  v.  Commission- 
ers (U.  S:),  4  Wall.  244,  18  L.  Ed.  344; 
Hepburn  v.  School  Directors  (U.  S.), 
23  Wall.  480,  23  L.  Ed.  112;  Davenport 
Nat.  Bank  v.  Davenport  Board,  123  U. 
S.  83,  31  E.  Ed.  94,  8  S.  Ct.  73;  Mer- 
cantile Nat.  Bank  v.  New  York,  121  U. 
S.  138,  30  L.  Ed.  895,  7  S.  Ct.  826;  Boyer 
V.  Boyer,  113  U.  S.  689,  38  L.  Ed.  10§9, 
5  S.  Ct.  706;  Talbott  v.  Silver  Bow, 
139  U.  S.  438,  35  L.  Ed.  210,  11  S.  Ct. 
594,  where  an  exemption  of  the  stock 
of  corporations  whose  entire  capital 
was  invested  in  assessible  property  in 
the  territory,  was  held  not  an  illegal 
discrimination  under  §  5219.  See  ante, 
"Prohibiton  of  Discrimination  between 
National  Bank  Shares  and  Other  Mon- 
eyed Capital,"  §   326   (2bcb). 

Exemptions  of  the  shares  of  capital 
stock  held  by  individuals  in  all  pri- 
vate corporations  of  the  state,  "except 
banking  institutions,  and  except  those 
which  by  virtue  of  any  contract  in 
their  charters  or  other  contracts  with 
this  state  are  expressly  exempted  froni 
taxation,  and  except  mutual  life  insur- 
ance companies  specially  taxed',"  and 
of  the  deposits  in  savings  banks, 
create  no  illegal  discrimination.  New- 
ark Banking  Co.  v.  Newark,  121  U.  S. 
163,    30    L.    Ed.    904,    7    S.    Ct.    839. 

Exemptions,  however  large,  of  depos- 
its in  savings  banks,  or  of  moneys  be- 
longing to  charitable  institutions,  if 
exempted  for  reasons  of  public  policy 
and  not  as  an  unfriendly  discrimination 
against  investments  in  national  bank 
"shares,  should  not  be  regarded  as  for- 
bidden by  §  5219,  Rev.  Stat,  of 
the  United  States.     Aberdeen  Banjc  v. 


Chehalis,  166  U.  S.  440,  41  L.  Ed.  1069, 
17  S.  Ct.  629;  First  Nat.  Bank  v.  Chap- 
man, 173  U.  S.  205,  43  L.  Ed.  669,  19 
S.  Ct.  407;  Mercantile  Nat.  Bank  v. 
New  York,  121  U.  S.  138,  30  E.  Ed.  895, 
7  S.  Ct.  826;  Jenkins  v.  Neflf,  186  U.  S. 
230,  46  L.  Ed'.  1140*  22  S.  Ct.  905; 
Davenport  Nat.  Bank  v.  Davenport 
Board,  123  U.  S.  83,  31  L.  Ed.  94,  8  S. 
Ct.  73;  Bank  v.  Boston,  135  U.  S.  60, 
31   L.   Ed.   689,  8  S.   Ct.  772. 

State  or  municipal  securities. — Such 
securities  undoubtedly  represent  mon- 
eyed capital,  but  as  from  their  nature 
they  are  not  ordinarily  the  subjects  of 
taxation,  they  are  not  within  the  reason 
of  the  rule  established  by  congress  for 
the  taxation  of  national  bank  shares. 
Mercantile  Nat.  Bank  v.  New  York, 
121  U.  S.  138,  30  L.  Ed.  895,  7  S.  Ct.  826; 
See,  also,  Adams  v.  Nashville,  95  U. 
S.  19,  24  L.  Ed.  369;  Boyer  v.  Boyer, 
113  U.  S.  689,  28  L.  Ed.  1089,  5  S.  Ct. 
706. 

51.  Substantial  equality. — Mercan- 
tile Nat.  Bank  v.  New  York,  121  U.  S. 
138,  30  L.  Ed.  895,  7  S.  Ct.  826;  New- 
ark Banking  Co.  v.  Newark,  121  U.  S. 
163,  30  E.  Ed.  904,  7  S.  Ct.  839;  Daven- 
port Nat.  Bank  v.  Davenport  Board, 
123  U.  S.  83,  31  L.  Ed.  94,  8  S.  Ct.  73; 
Bank  v.  Boston,  135  U.  S.  60,  31  L. 
Ed.  689,  8  S.  Ct.  773.  See,  also,  Lion- 
berger  v.  Rouse  (U.  S.),  9  Wall.  468, 
19  E.  Ed.  721;  Boyer  v.  Boyer,  113  U. 
S.  689,  28  L.  Ed.  1089,  5  S.  Ct.  706. 

In  Hepburn  v.  School  Directors  (U. 
S.),  23  Wall.  480,  23  L.  Ed.  112,  it  was 
decided  that  the  exemption  from  taxa- 
tion by  the  statute  of  "all  mortgages, 
judgments,  recognizances,  and  moneys 
owing  upon  articles  of  agreement  for 
the  sale  of  real  estate''  did  not  make 
the  shares  in  national  banks  unequal 
and  invalid.  This  was  decided  in  the 
negative  on  the  two  grounds,  1st,  that 
the  exemption  was  founded  upon  the 
just    reason    of    preventing    a    double 
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not  operate  as  an  unfriendly  discrimination  against  investments  in  national 
bank  shares.  Substantial  equality  must  be  preserved,  and  it  is  sometimes 
difficult  to  determine  when  this  rule  is  infringed. ^^  And  the  exemptions  in 
favor  of  other  moneyed  capital  may  be  of  such  a  substantial  character  in 
amount  as  to  take  the  case  out  of  the  operation  of  the  rule  that  it  is  not  ab- 
solute equality  that  is  contemplated  by  the  act  of  congress ;  but  as  substan- 
tial equality  is  attainable,  and  is  required  by  the  supreme  law  of  the  land,  in 
respect  of  state  taxation  of  national  bank  shares,  when  the  inequality  is  so 
palpable  as  to  show  that  the  discrimination  against  capital  invested  in  such 
shares  is  serious,  the  courts  have  no  discretion  but  to  interfere.^^  In  many, 
if  not  all  of  the  states,  the  legislatures  have  seen  fit  to  exempt  certain  banks 
or  classes  of  banks  from  taxation,  either  wholly  or  in  part,^*  or  to  provide 
for  their  exemption  in  certain  matters,  as,  for  instance,  with  regard  to  their 
real  estate,^^  or  so  much  as  may  be  employed  in  the  bank"s  business;®®    or 


burden  by  the  taxation  both  of  prop- 
erty and  of  the  debts  secured  upon  it; 
and,  2nd,  because  it  was  partial  only, 
not  operating  as  a  discrimination 
against  investments  in  national  bank 
shares.  Mercantile  Nat.  Bank  v.  New 
York,  121  U.  S.  138,  30  L.  Ed.  895,  7  S. 
Ct.   836. 

52.  Mercantile  Nat.  Bank  v.  New 
York,  131  U.  S.  138,  30  L.  Ed.  895,  7  S. 
Ct.  836;  Boyer  v.  Boyer,  113  U.  S.  689, 
28  E.   Ed.   1089,   5   S.   Ct.  706. 

53.  Exemptions  creating  substantial 
inequality. — Boyer  v.  Boyer,  113  U.  S. 
689,"  701,  28  L.  Ed.  1089,  5  S.  Ct.  706, 
distinguishing  Hepburn  v.  School  Di- 
rectors (U.  S.),  23  Wall.  480,  23  L.  Ed. 
112.  See,  also,  Mercantile  Nat.  Bank  v. 
New  York,  131  U.  S.  138,  30  L.  Ed. 
895,    7    S.    Ct.    826. 

Where  a  state  exempts  from  county 
taxation,  all  bonds  or  certificates  of 
loan  issued  by  railroad  company  in- 
corporated by  the  state;  shares  of  stock 
in  the  hands  of  stockholders  of  any 
institution  or  company  of  the  state 
which,  in  its  corporate  capacity  is  li- 
able to  pay  a  tax  into  the  state  treas- 
ury under  the  act  of  1859;  mortgages, 
judgments,  and  recognizances  of  every 
kind;  moneys  due  or  owing  upon  ar- 
ticles of  agreement  for  the  sale  of 
real  estate;  and  all  loans  however  made 
by  corporations  which  are  taxable  for 
state  purposes  when  such  corporations 
pay'  into  the  state  treasury  the  re- 
quired tax  on  such  indebtedness,  which 
were  admitted  by  the  pleadings  -to  be 
of  any  substantial  amount,  it  consti- 
tutes an  illegal  discrimination  in  favor 
of  other  moneyed  capital  invested  in 
national  bank  shares  such  as  is  not  con- 
sistent with  the  legislation  of  congress 


on    the    subject.     Boyer   v.    Boyer,    113 
U.   S.  689,  28  E.   Ed.  1089,  5   S.   Ct.  706. 

54.  Exemption  from  all  taxation. — 
The  Bank  of  Cape  Fear  is  by  its 
charter  exempted  from  all  taxes, 
whether  town,  county,  or  state.  Bank 
V.  Edwards,  27  N.  C.  516;  Bank  v. 
Deming,  29   N.   C.  55. 

Under  the  charter  of  the  state  bank, 
exempting  it  from  "all"  taxes,  real 
property  of  the  bank  within  the  cor- 
porate limits  of  the  city  of  Charleston 
could  not  be  taxed  or  assessed  by  the 
city  council  for  the  purpose  of  main- 
taining the  police  and  other  city  in- 
titutions,  in  the  benefit  of  which  the 
bank  participates.  State  Bank  v. 
Charleston   (S.  C),  3  Rich.  E.  342. 

Exemption  of  a  bank  by  its  corpor- 
ate name  from  all  taxes  exempted  real 
property  owned  by  it.  State  Bank  v. 
Charleston   (S.  C),  3  Rich.  L.  342, 

55.  Exemption  of  realty. — Real  prop- 
erty, purchased  by  the  State  Bank  for 
the  purpose  of  securing  a  debt,  and  not 
for  speculation,  is  exempt  from  taxa- 
tion by  the  Act  of  January,  1845, 
whether  the  title  be  legal  or  equitable. 
Dyer  v.  Branch  Bank,  14  Ala,  622. 

56.  Realty  used  for  banking  pur- 
poses.— De  Soto  Bank  v.  Memphis,  65 
Tenn.   (6  Baxt.)   415,  32  Am.  Rep.  530. 

Where  the  charter  of  a  bank  em- 
powered it  to  "hold  a  lot  of  ground 
for  the  use  of  the  institution  as  a  place 
of  business,"  exempting  the  same  from 
general  taxation,  the  exemption  did 
not  extend  to  such  portions  of  a  build- 
ing erected  thereon  as  were  not  neces- 
sary for  the  use  of  the  bank's  busi- 
ness. De  Soto  Bank  v.  Memphis,  65 
Tenn.  (6  Baxt.)  415,  33  Am.  Rep.  530. 

Taxation  of  portion  of  realty  not  so 
used. — The  charter  of  a  bank  provided 
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their  capital  or  capital  stock,^'''  or  the  property  in  which  the  same  may  be 


that  it  should  "pay  to  the  state  an  an- 
nual tax  of  one-half  of  1  per  cent  on 
each  share  of  capital  stock,  which  shall 
be  in  lieu  of  all  other  taxes;"  and  also 
provided  that  the  bank  might  "pur- 
chase and  hold  a  lot  of  ground  for  the 
use  of  the  institution  as  a  place  of 
business,  and  at  pleasure  sell  or  ex- 
change the  same,  and  may  hold  such 
real  and  personal  property  and  estate 
as  may  be  conveyed  to  it  to  secure 
debts  due  to  it,  and  may  sell  and  con- 
vey the  same."  The  bank  bought  a  lot 
and  building  for  a  place  of  business, 
but  used  only  one  floor  for  the  pur- 
pose, renting  the  rest.  Held,  that  that 
part  of  the  building  rented  and  the 
three  lots  were  subject  to  taxation. 
Bank  i:  McGowan,  74  Tenn.  (6  Lea) 
703,  affirmed  in  Bank  v.  Tennessee,  304 
U.   S.   493,  26  L.    Ed.   810. 

A  bank  by  its  charter  was  author- 
ized to  "purchase  and  hold'  a  lot  of 
ground"  for  its  use  "as  a  place  o^f  busi- 
ness," and  required  to  pay  an  annual 
tax  on  each  share  of  capital  stock  "in 
lieu  of  all  other  taxes."  It  purchased 
a  three-story  brick  building,  only  the 
first  floor  of  which  it  used,  letting  the 
other  part.  Held,  that  only  that  part 
of  the  building  required  for  the  actual 
wants  of  the  bank  in  its  business  was 
exempt  from  taxation.  Bank  v.  Ten- 
nessee,   104    U.    S.    493,    26    L.    Ed.    810. 

If  a  bank  has,  in  violation  of  its 
charter,  erected  a  building  not  needed 
for  banking  purposes,  the  building  is 
not  for  that  reason  liable  to  taxation 
as  the  property  of  the  bank,  when  it 
otherwise  would  not  be.  New  Haven 
v.  City  Bank,  31  Conn.  106. 

57.  Exemption  of  capital  or  capital 
stock. — Savings  Bank  z:  Coleman,  135 
X.  Y.  231,  31  N.  E.  1022;  State  z:  Board, 
48  La.  Ann.  35,  18  So.  753;  In  re  New 
Orleans  Improvement,  etc.,  Co.,  4  La. 
Ann.    47. 

Property  subjected  by  a  bank  to  its 
ownership  under  a  mortgage  to  se- 
cure stock  subscriptions  is  not  part 
of  its  capital,  which  is  exempt  from 
taxation  under  its  charter.  State  z: 
Board,  48  La.  Ann.  33,  18  So.  753. 

Act  April  1,  1833,  incorporating  the 
Commercial  Bank  of  New  Orleans, 
which  exempts  its  capital  from  a  tax, 
does  not  exempt  shares  or  real  prop- 
erty held  by  the  bank.  Second  Munic- 
ipality z:  Commercial  Bank  (La.),  5 
Rob.    151. 

The  exemption  of  the  shares  of  stock 
in  the  Citizens'  Bank  of  Louisiana  is 
carried    into    the    extended    period    of 


the   bank's   charter.     Penrose  v.   Chaf- 
fraix,    106   La.   250,   30   So.   718. 

At  a  time  when  the  constitution  of 
1834  was  in  force,  an  insurance  ■  and 
trust  company  was  incorporated;  a  pro- 
vision in  its  charter  declaring  that  it 
should  "pay  to  the  state  an  annual  tax 
of  one-half  of  1  per  cent  on  each  share 
of  the  capital  stock  subscribed,  which 
shall  be  in  lieu  of  all  other  taxes." 
The  name  of  the  company  was  after- 
wards changed,  and  authority  confer- 
red on  it  to  do  a  banking,  instead  of 
an  insurance,  business;  all  the  "present 
rights,  privileges,  and  immunities,  ex- 
cepting only  that  of  insurance,"  ap- 
pertaining to  the  old  company,  being 
transferred  to  the  new.  Held,  that  an 
increase  of  capital  stock  beyond  the 
amount  originally  had  was  exempt  in 
like  manner  as  the  original  amount. 
State  z:  Butler,  81  Tenn.  (13  Lea)  400. 

Taxation  as  exempting  shareholders. 
— The  payment  by  a  bank  to  the  state 
treasurer  of  a  tax  prescribed  by  law 
on  the  par  value  of  the  capital  stock 
exempts  the  shareholders  from  all 
other  taxation.  Peiper  v.  Lancaster 
(Pa.),   10   Lane.   Bar,  131. 

When  the  legislature  in  1836  ex- 
empted the  capital  of  the  Citizens' 
Bank  of  Louisiana  from  taxation,  it 
meant  to  include  in  the  exemption  that 
which  represents  the  capital — the  shares 
in  the  hands  of  those  who  had  sub- 
scribed to  the  capital  stock.  Penrose 
z:  Chafiraix,  106  La.  250,  30  So.  718. 

A  state  bank's  charter  provided  that 
the  bank  should  pay  to  the  state  an 
annual  tax  of  one-half  of  1  per  cent 
on  each  share  of  the  capital  stock,  which 
should  be  in  lieu  of  all  other  taxes. 
Held,  that  this  tax  was  not  on  the 
capital  stock,  but  on  the  shares  of 
stock,  which  were  not  subject  to  fur- 
ther taxation.  Bank  v.  Tennessee,  161 
U.  S.  134.  40  L.  Ed.  645,  16  S.  Ct.  546, 
following  Farrington  v.  Tennessee.  95 
U.  S.  679,  24  L.  Ed.  558.  and  reversing 
State  V.  Bank.  95  Tenn.  (11  Pickle) 
221.  31   S.  W.  993. 

The  charter  granted  in  1856  by  the 
state  of  Tennessee  to  the  Bank  of 
Commerce,  which  provides  that  the 
bank  "shall  have  a  lien  on  the  stock 
for  debts  due  it  by  the  stockholders, 
*  *  *  and  shall  pay  to  the  state  an  an- 
nual tax  of  one-half  i  f  1  per  cent  on 
each  share  of  capital  stock,  which  shall 
be  in  lieu  of  all  other  taxes,"  exempts- 
from  taxation  the  property  of  the  bank 
as  well  as  the  individual  property  of 
the  shareholders  in  the  corporate  stock 
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invested.ss  Savings  banks  are  very  frequently  favored  by  the  state  in  the 
matter  of  exemptions  from  taxation,  either  in  whole  or  in  part,  on  their 
deposits,^*  or  investments."' o     Under  an  act  authorizing  the  taxation  of 


and  its  shares.  Tennessee  v.  Bank,  53 
Fed.  735. 

Such  construction  of  the  charter  is 
not  affected  by  the  fact  that  decisions 
of  the  supreme  couit  of  the  state, 
holding  the  charter  tax  to  be  a  tax  on 
the  corporate  property,  and  only  an 
exemption  of  the  corporation  itself, 
were  overruled  by  the  United  States 
supreme  court,  which  decided  that  the 
charter  tax  was  a  tax  on  the  share- 
holder only,  and  an  exemption,  there- 
fore, of  the  shareholder,  since  such  de- 
cision does  not  exclude  from  the 
exemption  the  corporation  and  its 
property.  Tennessee  v.  Bank,  53  Fed. 
735. 

A  provision  in  a  bank  charter  that 
it  shall  pay  to  the  state  an  annual  tax 
of  one-half  of  1  per  cent  on  each 
share  of  the  capital  stock  subscribed, 
which  shall  be  in  lieu  of  all  other 
taxes,  exempts  the  shares,  but  not  the 
corporation  and  its  property,  from 
further  taxation.  Shelby  v.  Union, 
etc..  Bank,  161  U.  S.  149,  40  L.  Ed.  650, 
10   S.   Ct.   55S. 

Under  Acts  1821,  c.  131,  §§  7,  11,  tax- 
ing certain  banks  20  cents  on  every 
$100  of  capital  stock  actually  paid  in, 
and  exempting  them  from  "any  fur- 
ther tax  or  burden,"  such  banks  are 
exempt  from  further  tax  or  charge 
for  their  franchises,  but  not  from  tax 
on  property  belonging  to  such  banks; 
nor  does  such  statute  exempt  shares 
of  stock  held  by  individuals.  In  re 
Tax    Cases    (Md.),    12    Gill    &   J.    117. 

58.  Exemption  of  shares  as  exempt- 
ing surplus  and  undivided  profits. — 
An  exemption  of  the  shares  of  stock 
in  a  bank  from  general  taxation  upon 
the  payment  of  an  annual  tax  of  a  cer- 
tain per  cent  does  not  exempt  the 
surplus  and  undivided  profits.  Bank  v. 
Tennessee,  161  U.  S.  134,  40  L.  Ed.  645, 
16   S.    Ct.   456. 

Exemption  of  stock  and  real  estate. 
— Where  the  charter  of  a  bank  ex- 
empted its  stock  and  real  estate  from 
any  taxes  laid  by  the  state,  parish,  or 
any  body  politic  or  corporate,  a  tax 
imposed  by  municipality  No.  1  on  the 
real  estate  of  the  bank  was  illegal. 
Municipality  No.  1  v.  Louisiana  State 
Bank,  5  La.  Ann.  394. 

The  capital  of  a  bank  embraces  all 
its'  property,  real  and  personal;  and 
so,  where  the  capital  stock  is  exempted 
from  taxation  by  its  charter,  its  bank- 


ing house  is  equally  exempt  with  every 
other  part  of  its  capital.  New  Haven 
V.    City    Bank,    31    Conn.    106. 

The  banking  house  of  a  bank  is  a 
part  of  its  capital  represented  by  its 
shares  of  stock,  and  a  tax  upon  the  par 
value  of  its  share  is  a  tax  upon  it. 
Therefore,  under  a  law  exempting  the 
capital  of  a  bank  from  taxation  on  a 
certain  condition,  the  banking  house  is 
exempt,  if  the  condition  is  fulfilled. 
Lackawanna  v.  First  Nat,  Bank,  94  Pa. 
221. 

59.  Exemption  of  deposits  in  savings 
banks.— Laws  N.  Y.  1896,  c.  908,  §  4, 
subd.  14,  exempting  from  taxation  "the 
deposits  in  any  bank  for  savings  which 
are  due  depos'tors,"  applies  to  the  taxa- 
tion of  such  deposits  as  the  property 
of  the  depositors,  since  a  deposit  creates 
the  relation  of  debtor  and  creditor, 
debt  is  personal  property,  and  § 
21,  subd.  4,  provides  that  in  assessing 
"personal  property"  the  full  value 
thereof  owned  by  each  person  shall 
be  assessed,  "after  deducting  the  just 
debts  owing  by  him,"  so  that  the  lat- 
ter section  furnishes  complete  exemp- 
tion to  the  bank,  and  hence  the  former 
provision  must  be  construed  to  exempt 
the  depositor,  in  order  to  give  it  any 
meaning.  Heermance  v.  Dederick,  35 
App.  Div.  29,  54  N.  Y.  S.  519,  order  af- 
firmed in  158  N.  Y.  414,  53   N.   E.   163. 

Under  Rev.  St.,  §  3408,  providing  that 
"deposits  in  *  *  *  savings  banks  *  *  * 
shall  be  exempt  from  the  tax  on  so 
much  thereof  as  they  have  invested  in 
securities  of  the  United  States,  *  *  * 
and  on  all  deposits  not  exceeding 
$2,000  made  in  the  name  of  any  one 
person,"  held,  that  the  exemption  ex- 
tended to  $2,000  of  all  deposits,  and  did 
not  apply  solely  to  such  deposits  as 
amounted  to  $2,000  or  under.  German 
Sav.  Bank  v.  Archbold,  104  U.  S.  708, 
26    L.    Ed.    901. 

N.  Y.  Laws  1857,  c.  456,  §  4,  which 
provides  that  deposits  in  any  bank  for 
savings    which    are    due    to    depositors 

60.  Exemptions  of  investments  of 
savings  banks. — See  ante,  "Loans,  In- 
vestments,, and  Securities,"  §  336   (Ig). 

A  building  association  is  not  a  sav- 
ings institution,  within  the  meaning  of 
Act  June  7,  1879,  §  4,  exempting  from 
a  tax  thereby  imposed  banks  and  sav- 
ings institutions.  Bourguignon  Bldg. 
Ass'n  V.   Commonwealth,  98  Pa.  54. 
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stocks  of  a  corporation  in  the  hands  of  stockholders,  and  exempting  from 
'taxation  so  much  of  the  property  of  the  corporation  as  is  represented  by  stock 
taxed  in  the  hands  of  stockholders,  the  real  estate  of  a  bank  is  exempt  from 
taxation,  as  it  belongs  to  the  stockholders,  and  is  represented  by  the  stock 
in  their  hands.® ^  In  many  jurisdictions,  banks  are  exempted  from  general 
taxation  upon  the  payment  of  an  annual  tax  of  a  certain  per  cent,^^  or  the 


shall  not  be  liable  for  taxation  other 
than  the  real  estate  and  stocks  which 
may  be  owned  by  such  bank  or  com- 
pany, was  intended  to  exempt  savings 
banks  from  taxation  only  to  the  ex- 
tent of  deposits  due  depositors,  leaving 
the  surplus  held  by  such  banks  still  li- 
able to  taxation.  Savings  Bank  v.  Cole- 
man, 135  N.  Y.  231,  31  N.  E.  1022.  See 
ante,  "Dividends,  Surplus,  and  Undi- 
vided Profits,"  §  336   (le). 

61.  Exemption  of  real  estate  as  rep- 
resented by  stock  in  hands  of  stock- 
holders.— Belvidere  Bank  v.  Tunis,  23 
N.   J.   L.   546. 

62.  Assessment  of  certain  per  cent 
in  lieu  of  all  other  taxation. — State 
Bank  v.  People  (111.),  4  Scam.  303; 
State  Bank  v.  Madison,  3  Ind.  43;  Far- 
mers' Bank  v.  Commonwealth  (Ky.), 
6  Bush.  137;  Lackawanna  v.  First  Nat. 
Bank,  94  Pa.  231;  Memphis  v.  Union, 
etc.,  Bank,  91  Tenn.  (7  Pickle)  546,  19 
S.   W.   758. 

Where  the  charter  of  a  bank  exempts 
its  property  from  all  taxation,  in  con- 
sideration of  the  annual  payment  of  a 
certain  percentage  on  its  capital,  prop- 
erty of  the  bank  can  not  be  taxed  either 
by  the  state  or  the  county.  Farmers' 
Bank  v.  Commonwealth  (Ky.),  6  Bush. 
137. 

A  provision  in  a  bank  charter,  de- 
claring that  the  payment  of  an  annual 
tax  of  IH  per  cent  on  each  share  of 
stock  subscribed  shall  be  in  lieu  of  all 
other  taxes,  must  be  construed  as  a 
protection  from  any  license  or  privi- 
lege tax.  Memphis  v.  Union,  etc., 
Bank,  91  Tenn.  (7  Pickle)  546,  19  S.  W. 
758. 

Since  the  charter  of  the  State  Bank 
of  Illinois  requires  the  bank  to  pay  a 
certain  per  cent  on  the  amount  of  its 
capital  stock  in  lieu  of  all  taxes,  the 
lands  and  other  property  of  the  bank 
are  exempt  from  taxation.  State  Bank 
V.  People  (111.),  4  Scam.  303. 

Where  an  annual  tax  on  a  bank's 
capital  by  its  charter  is  to  be  deducted 
from  its  dividends  "in  lieu  of  all  other 
taxes  and  assessments  on  the  stock 
in  said  bank,"  no  tax  can  be  imposed 
upon  the  capital  or  any  part  of  it,  by 
a  city  corporation,  even  upon  property 


situated  within  its  limits.     State   Bank 
V.   Madison,  3   Ind.  43. 

Act  March  31,  1870,  providing  that 
state  and  national  banks,  upon  the  pay- 
ment of  a  tax  of  1  per  cent  upon  all 
their  capital  stock  at  its  par  value, 
shall  be  exempt  from  all  other  taxa- 
tion upon  their  shares,  capital,  and 
profits,  is  not  a  law  exempting  prop- 
erty from  taxation,  within  Const,  art. 
9,  §  3,  forbidding  laws  exempting  from 
taxation  property  other  than  therein 
enumerated.  Lackawanna  v.  First  Nat. 
Bank,   94   Pa.   321. 

Act  Pa.  June  7,  1879,  §  17,  provided 
that,  where  banks  elected  to  pay  a 
certain  tax  on  the  value  of  the  shares, 
the  shares,  capital,  and  profits  of  the 
bank  should  be  exempt  from  other 
taxation.  By  Act  Jan.  10,  1881,  such 
section  was  rerenacted,  with  the  excep- 
tion that  the  exemption  from  taxation 
was  confined  to  so  much  of  the 
capital  and  profits  of  the  bank  as  were 
not  invested  in  real  estate.  The 
whole  section  was  not  re-enacted,  and 
there  were  some  immaterial  verbal  al- 
terations in  the  part  which  was  set  out. 
Held,  that  the  fact  that  at  the  time  of 
the  passage  of  the  act  of  1881  the  only 
national  bank  property  taxable  for  lo- 
cal purposes  was  real  estate  did  not 
render  the  act  void  for  repugnancy. 
National  Bank  v.  Chester,  14  Fed.  239. 

Act  June  30,  1885  (P.  L.  193),  prq: 
vided  that  any  bank  or  savings  insti- 
tution which  elected  to  pay  into  the 
state  treasury  a  tax  of  six  mills  on  the 
dollar  on  the  par  value  of  all  the  shares 
of  stock  of  said  bank  that  have  been 
subscribed  for  or  issued  shall  be  exempt 
from  "all  other  taxation  under  the  laws 
of  this  commonwealth."  Held,  that  Act 
June  1,  1889  (P.  L.  420),  §  25,  which 
amends  Act  June  30,  1885,  and  provides 
that  when  such  institution  makes  such 
election  the  shares  and  so  much  of  the 
capital  and  profits  of  such  bank  as  shall 
not  be  invested  in  real  estate  shall  be 
exempt  from  "local  taxation"  under 
the  laws  of  this  commonwealth,  does 
not  exempt  the  bank  from  state  taxa- 
tion. Wilkes-Barre,  etc.,  Sav.  Bank  v. 
Wilkes-Barre,  148  Pa.  601,  34  Atl.  111. 

Gen.  St.  of  Ky.  c.  92,  art.  2,  §  1,  pro- 
viding that    state   and   national   banks, 


§  327  (1) 


TAXATION. 


2389 


performance  of  certain  other  conditions.^^  Where  a  bank  has  not  paid  taxes 
as  provided  by  a  statute  imposing  a  tax  measured  by  the  entire  assets,  in  lieu 
of  all  other  taxes,  the  taxation  of  such  bank  is  governed  by  the  statute  pro- 
viding that  the  capital  paid  in  of  banks  shall  be  taxed  at  its  market  value, 
since  it  remained  operative  in  case  the  later  act  was  not  complied  with.®*  It 
has  been  held  in  some  states  that  where  a  bank  is  a  public  corporation,  char- 
tered for  the  benefit  of  the  state,  exemption  of  the  property  of  such  bank 
from  taxation  is  necessarily  implied,  though  not  provided  for  in  the  charter.*' ^ 


and  "other  institutions  of  loan  and  dis- 
count," shall  be  taxed  in  a  certain  man- 
ner, in  full  of  all  state,  county,  and 
municipal  taxes,  refers  only  to  incor- 
porated institutions.  Commonwealth 
V.  Fleming,  County  Farmers'  Bank,  19 
Ky.  L.  Rep.  266,  39   S.  W.  1041. 

Gen.  St.  c.  93,  art.  3,  which  provides 
for  a  tax  on  "shares  of  stock  in  state 
and  national  banks  and  other  institu- 
tions of  loan  and  discount,"  and  pro- 
vides that  this  tax  shall  be  paid  into  the 
treasury,  and  shall  be  paid  in  full  of  all 
tax,  state,  county,  and  municipal,  does 
not  apply  to  private  or  unincorporated 
banks,  private  banks  being  left  to  pay 
as  others  under  the  general  provisions 
of  the  revenue  law.  And,  therefore, 
the  payment  into  the  state  treasury  by 
a  firm  of  private  bankers  of  a  tax  of 
75  cents  on  each  $100  of  their  capital 
stock  does  not  exempt  them  from  city 
or  county  taxation.  Bowling  Green  v. 
Barclay,  etc.,  Co.,  12  Ky.  L.  Rep.  190, 
228. 

The  original  act  incorporating  a  bank 
directed  that  counties  should  pay  to 
the  state  semiannually  a  certain  per 
cent  of  the  stock  actually  paid  in  during 
the  continuance  of  the  charter.  Be- 
fore the  bank  was  organized,  such  sec- 
tion was  repealed  by  a  supplement  di- 
recting that  in  lieuof  other  taxes  the 
bank  should  pay  a  tax  semiannually  at 
a  certain  rate  for  the  whole  of  the  cap- 
ital stock  actually  paid  in  during  the 
continuance  of  the  charter.  By  another 
act  a  certain  tax  was  imposed  on  75 
per  cent  of  the  surplus  or  continuous 
fund  of  the  banks  of  the  state  gen- 
erally. Held,  that  the  words,  "in  lieu 
of  other  taxes,"  do  not  warrant  the  in- 
ference that  the  state  thereby  agree 
not  to  impose  any  tax  thereafter  on  any 
other  property  of  the  bank.  State  v. 
Bank  (Del.),  3  Houst.  99,  73  Am.  Dec. 
699. 

Under  Act  July  15,  1897  (  P.  L.  292), 
§  1,  exempting  a  bank  or  savings  insti- 
tution paying  a  four-mill  tax  upon  the 
actual  value  of  all  the  shares  of  its 
stock    from    local    taxation,    and    pro- 


viding that  it  shall  not  be  required  to 
make  any  report  to  the  local  assessor, 
or  county  commissioners  of  its  per- 
sonal property  for  the  purpose  of  taxa- 
tion, and  shall  not  be  required  to  pay 
any  tax  thereon,  a  bank  or  savings  in- 
stitution is  exempt  not  only  from  local 
taxation,  but  is  not  required  to  pay  any 
tax  on  'personal  property  owned  by  it. 
Commonwealth  v.  Clairton  Steel  Co., 
333   Pa.   393,   71  Atl.   99. 

Where  a  bank  has  not  paid  taxes  as 
provided  by  Act  March  8,  1888,  amend- 
ing Code  1880,  §  585,  imposing  a  tax, 
measured  by  the  entire  assets,  in  lieu 
of  all  other  taxes,  it  is  not  entitled 
to  the  benefits  of  such  act.  Bank  v. 
Oxford,    70    Miss.    504,    12    So.    303. 

63.  The  legislature  of  Maryland  by 
statute  in  1831  extended  the  charters 
of  several  banks  to  1845,  upon  condi- 
tion that  they  would  make  a  road  and 
pay  a  school  tax,  and  further  provided 
that,  upon  any  of  the  aforesaid  banks 
accepting  and  complying  with  the 
terms  and  conditions  of  the  act,  the 
failh  of  the  state  was  "pledged  not  to 
impose  any  further  tax  or  burden  upon 
them  during  the  continuance  of  their 
charters  under"  that  act.  Held,  that 
the  former  clause  exempted  only  the 
franchise  from  taxation,  but  that  by 
the  latter  clause  the  stockholders  were 
exempted  from  taxation  as  individuals 
according  to  the  amount  of  their  stock. 
Gordon  v.  Appeal  Tax  Court  (U.  S.),  3 
How.   133,   11   L.   Ed.   529. 

64.  Method  of  taxation  where  bank 
has  not  paid  tax  in  lieu  of  all  other 
taxes. — Bank  v.  Oxford,  70  Miss.  504, 
13   So.   303. 

65.  Implied  exemption. — As  the 
Bank  of  Tennessee  is  a  public  cor- 
poration, chartered  for  the  benefit  of 
the  state,  and  none  of  its  stock  is  pri- 
vate, though  in  its  charter  there  is 
no  express  provision  exempting  the 
property  of  the  bank  from  taxation, 
yet  such  exemption  is  necessarily  im- 
plied. Nashville  v.  Bank,  31  Tenn, 
(1   Swan)   269. 
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§  327  (2)  Irrevocability  of  Statutes  Providing  for  Mode  of  Tax- 
ation and  Exemptions. — An  act  incorporating  certain  banks  and  provid- 
ing for  a  specific  mode  of  taxing  banks  organized  under  such  TiCt,  creates  a 
contract  between  the  state  and  such  banks,  limiting  the  state's  power  of  tax- 
ing them  to  the  mode  prescribed  in  said  act,®^  and  this  contract,  it  has  been 
held,  can  no  more  be  impaired  by  a  subsequent  constitution  of  the  state  im- 
posing a  tax,  than  by  statutory  enactment.^''  A  provision  that  a  bank  shall 
pay  a  certain  portion  of  its  dividends  to  the  state,  in  lieu  of  all  taxes,  is  a 


66.  Irrevocability  of  statutes  provid- 
ing for  mode  of  taxation  and  exemp- 
tions.— Commercial  Bank  v.  Bowman, 
1  Handy  246,  13  O.  Dec.  125. 

Act  Feb.  24,  1845,  entitled  "An  act 
to  incorporate  the  State  Bank  of  Ohio 
and  other  banking  companies,"  and 
providing  (§  60)  for  a  specific  mode  of 
taxilig  banks  organized  under  that  act, 
created  a  contract  between  the  state 
and  each  of  such  companies,  limiting 
the  state's  power  of  taxing  such  banks 
to  the  mode  prescribed  in  said  act. 
Commercial  Bank  v.  Bowman,  1 
Handy,  246,  12  O.  Dec.  125. 

Where  a  bank  ha's  paid  to  the  state 
a  certain  sum  in  consideration  of  re- 
ceiving a  charter  relieving  it  from  all 
future  taxation,  a  city  council  can  not 
thereafter  levy  a  tax  on  dividends  re- 
ceived by  stockholders  in  such  banks. 
State  V.  Charleston  (S.  C),  5  Rich. 
Iv.  561. 

The  provision  of  the  charter  of  the 
Georgia  Railroad  &  Banking  Company 
that  its  stock  shall  be  subject  to  a 
tax  not  exceeding  one-half  per  cent 
per  annum  on  its  net  earnings  imposes 
a  limit  to  all  taxation  to  which  the 
company  may  be  subjected  on  account 
of  the  capital  invested  Jn  the  enter- 
prise contemplated  by  the  charter  or 
its  franchise  to  carry  on  such  enter- 
prise, and,  in  view  of  the  contract 
created  by  such  charter  provision,  the 
state  can  not  impose  a  tax  on  the  com- 
pany's franchise  under  the  Franchise 
Tax  Act  of  December  17,  1902  (Laws 
]902,  p.  37).  Georgia  R.,  etc.,  Co.  v. 
Wright,   132  Fed.  912. 

A  charter  of  a  bank,  exempting  its 
stock  and  real  estate  from  any  taxa- 
tion, constitutes  a  contract  with  the 
state,  and  was  not  repealed  by  Const., 
art.  127,  requiring  uniform  taxation. 
Municipality  No.  .1  v.  Louisiana  State 
Bank,  5  La.  Ann.  394. 

A  provision  in  a  bank  charter  de- 
claring that  the  payment  of  an  annual 
tax  of  1^  per  cent  on  each  share  of 
stock  subscribed  shall  be  in  lieu  of  all 
other  taxes  is  a  protection  from  any 
further  taxation,  not  only  of  the  shares 


held  by  the  stockholders  but  of  the 
capital^  stock.  Memphis  v.  Union,  etc.. 
Bank,*  91  Tenn.  (7  Pickle)  546,  19  S. 
W.    758. 

The  Farmers'  Bank  of  Kentucky  is 
not  liable  to  be  taxed  for  city  purposes 
on  real  estate  purchased  by  it  at  exe- 
cution sale  in  satisfaction  of  a  judg- 
ment held  by  it.  It  can  not  be  sub- 
jected to  any  tax  whatever  except  that 
provided  by  its  charter.  Farmers' 
Bank  v.  Newport,  10  Ky.  L.  Rep.  819. 

Extended  charter  subject  to  appeal. 
— The  charter  of  a  Kentucky  bank, 
granted  in  1833,  contained  a  provision 
as  to  the  mode  of  taxation  of  the  bank, 
and  fixed  a  limit  beyond  which  it  should 
at  no  time  be  taxed.  The  charter  was 
renewed  from  time  to  time  thereafter, 
the  last  time  being  in  1880.  In  1856 
the  legislature  passed  an  act  (Gen.  St. 
Ky.  c.  68,  §  8)  providing  that  all  char- 
ters thereafter  granted  should  be  sub- 
ject to  an  amendment  or  repeal  at  the 
will  of  the  legislature,  unless  a  con- 
trary intent  was  plainly  expressed 
therein.  Held  that,  conceding  that  the 
extension  of  1880  carried  with  it  into 
the  new  period  the  limitation  of  the 
old  charter  of  the  bank  as  to  taxation, 
still  the  charter  as  thus  extended  was 
subject  to  repeal  under  the  statute  of 
1856,  there  being  no  contrary  provision 
in  the  act  of  extension,  and,  as  the 
power  to  repeal  it  as  a  whole  included 
the  power  to  repeal  any  provision  in 
it,  such  limitation  did  not  constitute 
an  irrevocable  contract,  preventing  the 
state  from  increasing  the  rate,  or 
changing  the  mode,  of  taxation.  Louis- 
ville V.  Bank,  174  U.  S.  439,  43  L.  Ed. 
1039,   19   S.   Ct.   753. 

67.  Can  not  be  impaired  by  state 
constitution. — Dodge  v.  Woolsey  (U. 
S.),  18  How.  331,  15  L.  Ed.  401.  TThe 
case  of  State  Bank  v.  Knoop  (U.  $■), 
16  How.  369,  14  L.  Ed.  977,  again  af- 
firmed, citing  Mechanics',  etc..  Bank  v. 
Debolt  (U.  S.),  18  How.  380,  15  L.  Ed. 
458;  Mechanics',  etc..  Batik  v.  Thomas 
(U.  S.),  18  How.  384,  15  L.  Ed.  460; 
Tpfferson  Branch  R?nk  ".  "^l-eUey  (U. 
S.),  1  Black  436,  17  L.  Ed.  173. 
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clear  contract  that  neither  its  property   nor   its  valuable  franchise  shall  be 
taxed  at  any  time  thereafter.^^ 

§  327  (3)  Exemption  Granted  by  Charter  Personal  and  Not 
Transferable  by  Sale  of  Charter. — Immunity  from  taxation  granted  a 
banking  corporation  by  its  charter  is  personal,  and  can  not  be  transferred  by 
a  sale  of  the  charter  without  the  consent  of  the  state.®^  The  granting  to  a 
corporation,  in  the  act  chartering  it,  of  all  "powers,  rights,  reservations,  re- 
strictions, and  liabilities,"  of  another  corporation,  does  not  confer  upon  it 
immunity  from  taxation,  which  the  latter  enjoyed  by  the  provision  in  the 
charter  for  a  special  tax.'''*' 

§  327  (4)  Waiver  of  or  Estoppel  to  Claim  Exemptions. — A  bank 
may  waive  its  right  to  exemption  from  taxation,  either  expressly,'''^  or  by  im- 
plication, as  where  a  bank  winds  up  its  affairs  as  a  state  corporation,  and 
organizes  as  a  national  bank  under  the  national  banking  law.''^^    Though  the 


B8.  Teffersnn  Branch  Bank  i>.  Skelley 
(U.  S.),  1  Black  436,  17  L.  Ed.  173. 

Section  60  of  the  charter  of  the 
State  Bank  of  Ohio  is  a  contract  by 
the  state  to  accept  the  sum  therein 
specified  in  lieu  of  all  taxes.  Jefferson 
Branch  Bank  v.  Skelley  (U.  S.),  1  Black 
436,  17  L.  Ed.  173;  Franklin  Branch 
Bank  V.  Ohio  (U.  S.),  1  Black  474,  17 
L.  Ed.  180. 

Under  State  Bank  Charter,  §  15,  pro- 
viding that  there  shall  be  deducted 
from  the  dividends  and  retained  in  the 
bank  each  year  the  sum  of  12J^  on 
each  share  of  stock  other  than  that 
held  by  the  state  which  shall  constitute 
a  part  of  the  permanent  fund  being 
devoted  to  common  school  education, 
and  such  tax  shall  be  in  lieu  of  all 
other  taxes  and  assessments  on  the 
stock  of  the  bank,  and,  further,  that 
in  case  an  ad  valorem  system  of  taxa- 
tion be  adopted  the  stock  shall  be  sub- 
ject to  the  same  ratio  of  taxation  as 
other  capital,  not  exceeding  1  per  cen- 
tum, including  the  afore.'iaid  tax.  the 
sum  reserved  for  education  and  the 
ad  valorem  tax  can  not  together  ex- 
ceed 1  per  cent  on  such  portion  of  the 
stock  as  has  been  paid  in,  and  on  ac- 
count of  which  the  stockholders  are 
not  indebted  to  the  state.  State  v. 
State  Bank  (Ind.),  7  Blackf.  393. 

69.  Immunity  from  taxation  personal 
and  not  transferred  by  sale  of  charter. 
— State  V.  Mercantile  Bank,  95  Tenn. 
(11  Pickle)  212,  31  S.  W.  989. 

A  corporation  may  exist  under  and 
by  virtue  of  the  purchase  at  a  receiver's 
sale  of  the  charter  of  another  corpora- 
tion, and  the  legislative  irecognition 
and  the  assumption  of  the  state  that  it 
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is  a  corporation,  and  yet  not  have  any 
right  to  an  exemption  from  taxation 
granted  the  other  corporation,  because 
it  is  not,  in  law  or  in  fact,  the  same. 
Mercantile  Bank  v.  Tennessee,  161  U. 
S.  161,  40  E.   Ed.  656,  16   S.   Ct.  461. 

70.  State  V.  Mercantile  Bank,  95 
Tenn.    (11   Pickle)   212,  31   S.  W.   989. 

71.  Express  waiver  by  consent  to 
act  prescribing  new  tax. — Gen.  St.  c.  92, 
art.  2  (Hewitt  Bill  of  1886),  relating 
solely  to  taxation  of  banks,  and  repeal- 
ing all  acts,  general  and  special,  and 
parts  of  acts  inconsistent  therewith 
(§  1),  fixed  a  certain  tax  on  stock 
and  surplus,  and  (§  2)  exempted  from 
further  taxation  those  banks  which 
should,  at  any  time  before  the  next 
legislative  session,  consent  to  the  tax 
prescribed,  and  waive  and  release  all 
right  under  acts  of  congress  or  state 
charters  to  a  different  mode  or  a 
smaller  rate  of  taxation.  Section  6,  in- 
corporated into  the  act  chapter  68,  §  8 
(Act  Feb.  14,  1856),  which  declares  that 
all  subsequent  charters  of  and  grants  to 
corporations,  and  amendments  thereof, 
and  all  other  statutes,  are  subject  to 
amendment  or  repeal,  unless  a  contrary 
intent  be  thereby  plainly  expressed. 
Held,  that  the  acceptance  of  Act  1886 
by  state  banks  chartered  prior  to  1856 
was  a  surrender  of  any  immunity  from 
increased  taxation  which  their  charters 
gave  them,  and  a  consent  to  the  repeal 
of  so  much  of  their  charters  as  was 
inconsistent  with  said  act.  Deoosit 
Bank  v.  Daviess,  102  Ky.  174,  19  Ky.  E. 
Rep.  248,  39  S.  W.  1030,  44  L.  R.  A. 
825. 

72.  'Waiver  by  organization  under 
national  banking  law. — By  the  banking 
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Act  Tenn.  March  26,  1887,  authorizes  any  company  having  power  to  receive 
moneys  in  trust  to  do  a  general  banking  business  without  forfeiting  any  right, 
privilege,  or  immunity  granted  in  the  original  charter,  an  insurance  com- 
pany incorporated  before  1870  which  was  authorized  by  charter  to  receive 
moneys  in  trust,  loses,  upon  undertaking  to  do  a  banking  business,  an  im- 
munity from  general  taxation  given  by  its  charter,  since  it  then,  in  effect, 
becomes  a  new  company,  and  is,  as  such,  subject  to  Const.  1870,  art.  2,  §  28, 
requiring  all  property  to  be  taxed.''^  The  fact  that  the  assessors,  in  valuing 
shares  of  national  bank  stock  which  were  assessed  to  the  owner  thereof, 
erroneously  omitted  a  part  of  the  capital  stock  which  was  used  to  purchase 
real  estate,  did  not  preclude  the  bank  from  asserting  the  exemption  of  the 
real  estate  from  taxation  as  against  it.''* 

§  327   (5)  Acquisition  of  Exempt  Property  to  Evade  Taxation. 

— Where  the  facts  tend  to  show  that  a  purchase  of  United  States  bonds  by 
a  bank  was  for  the  purpose  of  evading  taxation — the  bonds  being  purchased 
immediately  before  and  sold  immediately  after  the  date  as  of  which  its 
property  was  listed  for' taxation,  and  never  being  taken  into  its  possession, 
but  left  on  special  deposit  in  a  distant  bank — the  transaction  may  be  re- 
garded as  fraudulent,  and  the  bank  be  assessed  with  the  amount  of  money 
invested  in  such  bonds.'^^ 

§  328.  Place  of  Taxation— §  328  (1)  Banks  and  Bank  Property 
and  Stocks  in  General. — The  real  estate  of  a  bank,  including  its  banking 
house,  is  liable  to  taxation  in  the  place  where  such  estate  lies.''^^     Under  a 

law  of  1857,  it  was  provided  that  banks  to  $41,650.  He  left  them  with  the 
organized  thereunder  should  pay  to  the  bank,  and  on  March  7th  sold  them  at 
state  annually  1  per  cent  on  the  capi-  an  advance  of  $33  over  all  expenses, 
tal  stock  in  lieu  of  all  other  taxes  to  be  being  slightly  less  than  the  interest  ac- 
paid  to  the  state.  Subsequently,  by  the  cruing  on  the  bonds.  Held,  a  mere  de- 
Act  of  1863,  banks  so  organized  vice  to  evade  taxation,  and,  even  though 
were  given  the  privilege  of  winding  up  it  were  otherwise,  the  amount  paid 
their  afifairs  as  state  corporations,  and  therefor  was  subject  to  assessment 
organizing  as  new  bodies  under  the  na-  on  March  11th,  when  the  assessment 
tional  banking  law.  '  Held,  that  as  to  was  made,  for,  while  the  assessor's 
the  banks  organizing  as  national  banks  duty  commences  March  1st,  it  continues 
under  the  law  of  1863,  the  contract  be-  to  run  until  his  returns  are  made  to 
'tween  them  and  the  state  as  to  taxes  the  county  clerk,  and  all  property 
existing  by  virtue  of  the  laws  of  1857  found  within  his  precinct  in  the  mean 
was  dissolved.  Lionberger  v.  Rowse,  time  is  to  be  assessed.  Jones  v.  Se- 
43  Mo.  67.  ward,  10  Neb.  154,  4  N.  W.  946. 

73.   Memphis  City  Bank  J-.  Tennessee,  Where    a    private    banker    purchases 

161  U.  S.  186,  40  L.   Ed.  664,  16  S.  Ct.  on  March  3,  1886   certain  United,  States 

468,  affirming  19  S.  W.  1045.  bonds,  and  on  May  17th  following  re- 

'      „.     ^  °    ^    -n      ,          -p,        ,        ,_.  turns   the   same  as  exempt   from  taxa- 

J-^-  .?"?no^M -w^",^.^-  °°"S'"''  '^*  tion  and  stilt  owns  them  in  June  of 
Wis.  15,  103  N.  W.   315.  jjj^j    yg^j.^    ^jjjg    3,^^g    (jQgg    not    show 

75.   Acquisition   of   exempt   property  that   the   bonds   were   purchased   as   a 

to     evade     taxation.— In     re     Peoples'  means   of   evading  taxation.     Dixon  v. 

Bank,  203  111.  300,  67  N.   E.  777.  Halstead,  23  Neb.  697,  37  N.  W.  621. 

J.,   the   owner   of   a   bank,   February  76.    Place   of  taxation  of  bank's  re- 

29,  1876,  purchased  through  a  bank  in  alty.  —  Tremont      Bank    v.        Boston, 

New   York   government  bonds,   which,  (Mass.),    1    Cush.    142;    Nashua    Sav. 

with    the    premium   thereon,    amounted  Bank  v.  Nashua,  46  N.  H.  389;  Orange 
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statute  providing  that  the  property  of  corporations  and  firms  shall  be  listed 
for  taxation  by  the  principal  accounting  officer,  or  by  an  agent  or  partner 
thereof,  a  listing  of  the  entire  property  of  a  banking  firm  by  the  cashier  and 
principal  accounting  officer  thereof  in  the  county  of  his  residence  is  proper, 
though  the  other  partner  resides  in  another  countyJ^  Under  a  statute  pro- 
viding that  the  personalty,  moneys,  and  credits  connected  with  or  growing 
out  of  all  business  transacted  directly  or  indirectly  by  or  through  the  serv- 
ants, employees,  or  agents  of  any  bank  having  an  officer  or  agency  for  the 
transaction  of  business  in  more  than  one  assessment  district,  shall  be  tax- 
able in  the  assessment  district  where  said  business  is  done,  notes  taken  by 
a  branch  bank  in  the  ordinary  course  of  business,  and  which  were  held  as 
a  part  of  its  assets,  are  taxable  in  the  district  where  such  bank  is  located, 
though  they  have  been  transferred  and  credited  by  the  parent  institution  to 
another  branch  bank.'^^  Under  the  Massachusetts  statutes  it  is  provided  that 
all  personal  estate  shall  be  assessed  to  the  owner  in  the  city  of  which  he  is 
a  resident,  except  that  all  goods,  wares,  merchandise,  and  other  stock  in 
trade  in  cities  other  than  where  the  owner  resides  shall  be  taxed  in  those 
places  where  the  owner  hires  or  occupies  manufactories,  stores,  shops,  or 
wharves.  Under  such  statute  it  has  been  held  that  where  one  resides  in  one 
city  and  carries  on  the  business  of  a  banker  and  broker  at  an  office  in  an- 
other city,  the  capital  used  in  the  business  is  taxable  at  the  place  of  his 
residence. '^8 

Shares  of  Bank  Stock. — In  the  absence  of  statutory  provision  to  the 
contrary,  shares  of  bank  stock  are  to  be  taxed  at  the  place  of  the  owner's 
domicile.*"    State  legislatures  may,  however,  and  in  some  jurisdictions  have 

Nat.  Bank  v.  Williams,  58  N.  J.  L.  45,  the  capital  stock  of  the  bank.     Loftin 

32  Atl.  745.  V.   Citizens'   Nat.  Bank,  85  Ind.  341. 

Real    estate   belonging   to   a   savings  77.    Listing  of  property  of  bank  at 

bank  is  properly  taxed  to  the  bank  in  residence    of    principal    accounting    of- 

the  town  where  the  land  lies.     Nashua  iicer.— Swallow    v.    Thomas,    15     Kan. 

Sav.  Bank  v.  Nashua,  46  N.  H.  389.  66 

The   Act   of   1891   provides   that   the  \^_     jjotes    taken    by    branch    bank 

tax  on  real  estate  and  visible  personal  ^^^^^j^  ^^^^^  ^^^^  located.-Farmers', 

estate   shall   be   assessed   in   the   town-  ^oan,  etc.,  Co.  v.  Fonda,  114  Iowa  728 

ship  or  district  where  it  is  found,  and  g:j,  -^    ^    Tli 

that  the   tax   on   other  personal   estate  _„  '.r^    '•    .     r, 

shall  be  assessed  in   the  town  or   dis-  ^l:  Capital  of  banker  taxable  at  place 

trict   where   the   owner   resides.     Held,  °\  ^'^^  residence.— Prince  v.  Boston,  193 

that    the    banking    house,    and    lot    on  J^ass.  545,  79  N.  E.  741. 

which  it  is  erected,  of  any  bank,  is  to  80.   Taxation  of  shares  of  bank  stock 

be  assessed  to  the  bank  in  the  district  at   domicile   of  owner. — Hartford    Fire 

where    the    bank    is  "located,    and    the  Ins.  Co.  v.  Hartford,  3  Conn.  15;  Sav- 

value  of  such  house  and  lot  are  not  to  ings    Bank  v.   New   London,   20   Conn, 

be   considered,   in   determining  the   as-  HI;   Madison  v.  Whitney,  21   Ind.  361; 

sessable  value  of  stockholders'  shares.  Goldsbury  v.  Warwick,  113  Mass.  384; 

Orange  Nat.  Bank  v.  Williams,  58  N.  J.  Howell    v.    Cassopolis,    35    Mich.    471; 

L.  45,   33   Atl.  745.  Strong  v.  O'Donnell  (Pa.),  31  Leg.  Int. 

Upon    a   proper   construction    of   the  269,  10  Phila.  575;  Nashville  v.  Thomas, 

state  and  federal  statutes,  it  is  appar-  45   Tenn.    (5    Coldw.)    600;    Watson   v. 

ent  that  real  estate   owned  in   Indiana  Fairmont,  38  W.  Va.  183,  18  S.  E.  467. 

by  a  national  bank  should  be  assessed  Stocks    in    banks    are    taxable    under 

for    taxation    as    realty    in    the    town  the  law  of  Tennessee  at  the  place  where 

where   situated,   and   not  as   a   part   of  the   owner   resides,   when   he  is   an   in- 
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seen  fit  to  provide  for  the  taxation  of  shares  of  bank  stock  elsewhere  than 
at  the  place  of  the  owner's  domicile,  and  have  made  the  domicile  of  the  bank 
the  situs  for  the  taxation  of  such  stock.*  ^ 


habitant     of     the     state.     Nashville    v. 
Thomas,  45  Tenn.   (5  Cold.)   600. 

Shares  of  bank  stock,  not  having 
been  separated  by  the  legislature  of 
Pennsylvania  from  the  person  of  their 
owner,  are  to  be  taxed  in  the  town 
or  city  where  he  resides.  Strong  v. 
O'Donnell  (Pa.),  31  Leg.  Int.  269,  10 
Phila.  575. 

Under  W.  Va.  Acts  1875,  c.  54,  shares 
of  bank  stock  are  assessable  to  the 
holder  thereof  in  the  district  only 
where  he  resides,  and  then  only  in  case 
they  have  not  been  included  in  the  as- 
sessment of  the  capital  stock  of  the 
bank  where  it  does  business;  and  if 
a  city  in  which  an  incorporated  bank 
does  business  neglects  to  assess  the 
capital  stock,  as  it  has  a  right  to  do,  it 
can  not  assess  a  nonresident  share- 
holder with  the  value  of  the  shares 
held  by  him.  Watson  v.  Fairmont,  38 
W.   Va.   183,   18   S.   E.   467. 

Municipal  corporations  can  not  tax 
bank  stock  owned  by  nonresidents  of 
the  city,  because  such  stock  can  have 
no  location  or  situs  other  than  the 
domicile  of  the  owners.  Madison  v. 
Whitney,   21   Ind.   261. 

Bank  stock,  owned  by  a  savings 
society,  there  being  no  clause  of  ex- 
emption in  its  charter,  is  liable  to  taxa- 
tion in  the  place  where  its  office  is  es- 
tablished. Savings  Bank  v.  New  Lon- 
don. 20  Conn.  111. 

The  fact  that  an  owmer  of  bank 
shares  has  made  an  unintentional  mis- 
take in  the  statement  required  by  St. 
1872,  c.  321,  §  6,  as  to  his  residence, 
will  not  prevent  his  property  being 
properly  taxed  upon  them  in  the  town 
wherein  he  resides.  Goldsbury  v.  War- 
wick,  112   Mass.   384. 

Under  Comp.  Laws  of  Michigan 
1871,  §  974,  as  it  existed  prior  to  the 
Act  of  1875  (S.  L.  1875,  p.  185),  shares 
of  nonresidents  of  the  place  where  the 
bank  was  located,  who  were  not  non- 
residents of  the  state,  were  not  taxa- 
ble anvwhere.  Howell  v.  Cassopolis, 
35   Mich.   471. 

The  general  statute  (Sess.  Laws  1875, 
p.  185)  providing  for  the  taxation  of 
bank  stock  held  bv  nonresidents  of 
the  town  in  which  the  bank  is  locatfd. 
who  are  residents  of  another  township 
in  the  same  county,  in  the  township 
where  they  reside,  the  charter  of  the 
village  of  Cassopolis.  authorizing  the 
taxation  of  "all  property,  real  and  per- 


sonal, within  the  limits  of  said  village," 
not  exempt  from  taxation  for  county 
and  township  purposes,  does  not  war- 
rant the  taxation  by  the  village  of  the 
shares  of  stockholders  who  reside  in 
another  township  in  the  same  county. 
Howell  V.  Cassopolis,  35  Mich.  471. 

The  stock  of  a  nonresident  can  in  no 
proper  sense  be,  regarded  as  personal 
property  within  the  village  where  the 
bank  is  located,  unless  some  statute 
has  so  declared.  Intangible  property, 
like  stock,  must  always  follow  the  dom- 
icile of  the  owner,  unless  separated 
from  it  by  positive  law.  Howell  v. 
Cassopolis,   35    Mich.   471. 

Bank  stock,  the  property  of  an  in- 
corporated insurance  company,  required 
by  its  charter  to  keep,  and  actually 
keeping,  its  office  in  the  city  of  Hart- 
ford, is  not  taxable  in  the  town  of 
Hartford.  Hartford  Fire  Ins.  Co.  v. 
Hartford,  3   Conn.  15. 

Bank  stock  of  deceased  taxable  to 
administrator  in  place  of  latter's  resi- 
dence.— Under  Pub.  St.,  c.  56,  providing 
that  personal  property  of  a  deceased 
person  in  the  hands  of  an  administra- 
tor is  taxable  to  the  resident  admin- 
istrator, in  the  town  in  which  such  ad- 
ministrator resides,  bank  stock  of  a 
deceased  is  taxable  to  his  administra- 
tor, in  the  town  in  which  the  adminis- 
trator resides,  and  can  not  be  taxed 
to  the  heirs  in  the  town  where  they 
reside,  since  §  26,  providing  that  the 
estate  of  a  person  deceased  may  be 
taxed  to  the  widow,  to  any  of  the  chil- 
dren, to  the  heirs,  or  to  any  other  oer- 
son  who  will  consent  to  be  considered 
as  in  possession  thereof,  applies  Only 
to  cases  where  at  the  time  of  the  as- 
sessment no  administrator  has  been  ap- 
pointed. Kent  V.  Exeter,  68  N.  H.  469, 
44  Atl.   607. 

Determination  by  assessor  as  to 
place  of  taxation. — An  assessor  has 
iurisdiction  to  determine  that  stock 
in  a  bank  is  located  outside  the  state, 
owned  by  a  resident  of  the  county^  is 
assessable  in  the  county,  and  the  as- 
sessment, though  it  may  be  erroneous, 
is  not  void.  Van  Wagenen  v.  Lyon,  74 
Iowa  716,   39   N.  W.   105. 

81.  Statutory  provision  for  taxation 
at  domicile  of  bank. — London  v.  Hope, 
26  Ky.  L.  Rep.  112,  80  S.  W.  817:  Bed- 
ford V.  Nashville.  54  Tenn.  (7  Heisk) 
409;  McLaughlin  v.  Chadwell,  54  Tenn. 
(7    Heisk.)    389;    State    v.    Lewis,    118 
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Deposits. — The  situs  of  taxation  of  deposits  in  banks  depends  upon 
whether  such  deposits  are  considered  as  the  property  of,  and  taxable  to,  the 
bank,  or  the  depositor.*^  When  taxable  to  the  depositor,  the  domicile  of 
the  latter  is  the  place  where  such  deposits  should  be  taxed. ^^ 

§  328  (2)  National  Bank  Shares. — Shares  of  stock  in  national  banks 
are  personal  property,  and  though  they  are  a  species  of  personal  property 
which,  in  one  sense,  is  tangible  and  incorporeal,  the  law  which  created  them 
can  separate  them  from  the  person  of -their  owner  for  the  purposes  of  taxa- 
tion, and  give  them  a  situs  of  their  own,^*  and  this  has  been  done  by  the  act 
of  congress  declaring  such  shares  of  stock  to  be  taxable  where  the  bank  is  lo- 
cated and  not  elsewhere.^^     Such  provision  is  not  a  violation  of  the  consti- 


Wis.  432,  95  N.  W.  388.  And  see  South 
Nashville  St.  R.  Co.  v.  Morrow,  87 
Tenn.  (3  Pickle)  406,  11  S.  W.  348,  2 
L.  R.  A.  853. 

The  Ky.  Act  March  31,  1900,  p.  6.6, 
c.  23,  §  3,  providing  for  retrospective 
taxation  of  bank  stock  is  not  invalid 
in  making  the  situs  therefor  the  domi- 
cile of  the  bank,  whereas  theretofore 
the  situs  for  taxation  of  such  stock  was 
the  domicile  of  the  owners  of  the 
shares;  the  act  providing  for  such  re- 
trospective taxation  only  of  shares 
which  had  escaped  taxation.  London 
V.  Hope,  26  Ky.  L.  Rep.  113,  80  S.  W. 
817. 

Rev.  St.  of  Wis.  1898,  §  1043,  provides 
that  all  the  stock  of  every  bank  and 
the  capital  stock  of  every  person,  as- 
sociation, or  other  corporation  what- 
ever, engaged  in  banking,  shall  be  as- 
sessed and  taxed  in  the  county  and  as- 
sessment district  where  such  bank  or 
banking  association,  or  where  such 
person,  association,  or  corporation,  is 
located  for  the  transaction  of  business. 
Section  1044  provides  that  bank  stock 
shall  be  entered  in  the  names  of  the 
holders  of  the  several  shares  thereof, 
respectively.  Held,  that  the  interests 
of  members  of  a  banking  partnership 
in  fts  capital,  which  consisted  of  realty 
contributed  by  each  of  them,  were 
properly  assessed  to  each  member  at 
the  place  where  the  business  was  con- 
ducted. State  V.  Lewis,  118  Wis.  433, 
95  N.  W.  388. 

The  capital  stock  of  the  bank  should 
be  listed  for  taxation  in  the  county 
where  such  bank  is  located.  Bank  v. 
County  Court,  36  W.  Va.  341,  15  S.  E. 
78. 

Stock  of  another  corporation,  held 
by  a  savinp^s  bank,  can  not  be  taxed 
to  the  bank  in  the  place  where  the 
bank  is  situated.  Nashua  Sav.  Bank  v. 
Nashua,  46  N.  H.  389. 

82.    See  ante,  "Deposits,"  §  336  (If). 


A  national  bank  located  in  New 
Jersey,  which,  for  the  convenience  of 
persons  in  Philadelphia,  keeps  a  clerk 
there  to  receive  deposits,  is  not  located 
in  Philadelphia,  so  as  to  be  liable  to 
taxation..  National  State  Bank  v. 
Pierce,  Fed.  Cas.  No.  10,053. 

83.  Taxation  of  deposits,  as  property 
of  owner,  at  domicile  of  latter. — . 
Grundy  County  v.  Tennessee,  etc.,  R. 
Co.,  94  Tenn.  (10  tickle)  395,  39  S.  W. 
116. 

Cash  on  deposit  in  a  bank  is,  in  legal 
effect,  a  chose  in  action,  and  is  taxa- 
ble at  the  domicile  of  the  owner. 
Grundy  County  v.  Tennessee,  etc.,  R. 
Co.,  94  Tenn.  (10  Pickle)  295,  29  S.  W. 
116. 

Deposits  in  bank  to  the  credit  of 
testator's  estate,  consisting  of  estate 
given  him  by  his  wife  for  life,  and  of 
unused  income  therefrom,  are  taxable 
where  the  widow  lives.  Harting  v. 
Lexington,  19  Ky.  L.  Rep.  1839,  43  S. 
W.  415. 

84.  National  bank  shares  may  be 
given  situs  for  purpose  of  taxation. — 
Tappan  v.  Merchants'  Nat.  Bank  (U. 
S.),  19  Wall.  490,  32  L.  Ed.  189;  North 
Ward  Nat.  Bank  v.  Newark,  39  N.  J.  L. 
380. 

85.  Statutory  requirement  of  taxation 
where  bank  located. — National  banking 
act  of  1864,  §  41,  re-enacted  in  1868; 
U.  S.^  Rev.  Stats.,  §  5219. 

United  States. — Supervisors  v.  Stan- 
ley, 105  U.  S.  305,  26  L.  Ed.  1044; 
Bristol  V.  Washington,  177  U.  S.  133, 
44  L.  Ed.  701,  20  S.  Ct.  585;  First  Nat. 
Bank  v.  Covington,  103  Fed.  523; 
Austin  V.  Alderman  (U.  S.),  7  Wall. 
694,  19  L.  Ed.  224;  Tappan  v.  Mer- 
chants' Nat.  Bank  (U.  S.),  19  Wall. 
490.   22   L.   Ed.   189. 

Alabama. — Mclver  v.  Robinson,  53 
Ala.    456. 

Illinois. — First  Nat.  Bank  v.  Smith, 
65   111.   44. 
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tutional  rule  requiring  uniformity  of  taxation.*^  The  act  of  congress  of 
1868,  re-enacting  the  law  giving  a  legislative  construction  to  the  words, 
"place  where  the  bank  is  located,  and  not  elsewhere,"  as  used  in  §  41  of  the 
Act  of  1864,  as  to  which  the  decisions  had  not  been  in  harmony .^^  permitted 


Maine.— Fa.cka.rd  v.  Lewiston,  55  Me. 
456. 

Michigan. — Howell  v.  Cassopolis,  35 
Mich.  471. 

New  Jersey. — Fox  v.  Haight,  31  N.  J. 
L.  399;  Jewell  v.  Hart,  31  N.  J.  L.  434; 
Farmers'  Nat.  Bank  v.  Cook,  33  N.  J. 
L.  347;  De  Baun  v.  Smith,  55  N.  J.  L. 
110,  25  Atl.  277;  Crossley  v.  East 
Orange,  62  N.  J.  L.  583,  41  Atl.  712. 

New  York. — People  v.  Commission- 
ers, 35  N.  Y.  423;  Utica  v.  Churchill, 
43   Barb.   550. 

North  Carolina. — Kyle  v.  Fayette- 
ville,  75  N.  C.  449;  Buie  v.  Fayetteville, 
■79  N.  C.  267. 

Pennsylvania. — Bucks  v.  Ely  (Pa.),  6 
Phila.   414. 

Tennessee. — Nashville  v.  Thomas,  45 
Tenn.   (5  Coldw.)  600. 

Vermont. — Clapp  v.  Burlington,  43  Vt. 
579,  1  Am.  Rep.  355. 

Shares  of  the  capital  stock  af  a  na- 
tional bank  are  taxable  as  personal 
property  by  the  state  in  which  the 
bank  is  located,  regardless  of  the  resi- 
dence of  the  stockholders.  Mclver  v. 
Robinson,   53   Ala.   456. 

The  tax  prescribed  in  National  Bank- 
ing Act  1864j  §  41,  must  be  levied  upon 
the  individual  shareholders,  and  not 
upon  the  capital  stock  of  the  bank  in 
the  aggregate;  and  this  at  the  place 
where  the  bank  is  located,  without  re- 
gard to  their  domicile.  The  rule  that 
personal  property  has  no  situs  of  its 
own  is  one  of  convenience  only.  First 
Nat.  Bank  v.  Smith,  65  111.  44;  People 
V.   Commissioners,  35   N.  Y.  433. 

Under  the  federal  statute,  stock  in 
a  national  bank  can  not  be  taxed  in 
any  state  other  than  that  in  which  the 
bank  is  located.  De  Baun  v.  Smith,  55 
N.  J.  L.  110,  35  Atl.  377. 

The  stock  of  a  national  bank  located 
in  New  Jersey,  held  by  a  resident  of 
Pennsylvania,  is  not  liable  to  taxation 
in  the  latter  state.  Bucks  v.  Ely  (Pa.), 
C  Phila.  414. 

Act  Cong.  1864,  c.  106,  §  41,  provid- 
ing, that  the  shares  of  national  bank 
stock  may  be  assessed  for  taxation  by 
the  state,  "at  the  place  where  such 
bank  is  located,  and  not  elsewhere," 
applies  to  banks  organized  under  Act 
Cong.  1863,  c.  58,  as  well  as  to  those 
organized  under  the  Act  of  1864. 
Utica  V.    Churchill,   33   N.    Y.   161. 


86.  Not  a  violation  of  constitutioiicil 
requirement  of  uniformity. — Tappan  v. 
Merchants'  Nat.  Bank  (U.  S.),  19  Wall. 
490,    22    L.    Ed.    189. 

87.  Decision  under  original  Act  of 
1864. — Quaere,  whether  the  general  as- 
sembly of  a  state  could,  under  the  pro- 
visions of  the  original  act  of  congress, 
in  relation  to  taxing  the  national  bank 
shares,  provide  for  the  taxation  of 
shareholders  at  any  other  place  within 
the  state  than  that  in  which  the  bank 
was  located.  Tappan  v.  Merchants' 
Nat.  Bank  (U.  S.),  19  Wall.  490,  22  L. 
Ed.    189. 

The  word  "place,''  as  used  in  the 
proviso  in  Act  Cong.  June  3,  1864,  c. 
106,  §  41,  permitting  state  taxation  of 
shares  in  national  banks,  refers  to  the 
location  of  the  bank,  and  not  to  the 
state  authority  under  which  the  tax 
is  to  be  assessed;  and  shares  held  by 
a  citizen  are  taxable  in  the  town  where 
the  bank  is  located,  and  not  where  he 
resides.  Packard  v.  Lewiston,  55  Me. 
456. 

Act  Cong.  June  3,  1864,  authorizing 
the  taxation,  under  state  authority,  of 
the  shares  of  national  banks,  provided 
that  such  shares  should  be  assessed  "at 
the  place  where  said  bank  is  located, 
and  not  elsewhere,"  held  that,  with  re- 
gard to  a  state  tax,  the  word  "place" 
meant  state,  and,  with  regard  to  a 
county  and  township  or  city  tax,  it 
meant  those  localities,  respectively. 
Fox  V.  Haight,  31  N.  J.  L.  399. 

Shares  of  nonresident  stockholders 
in  national  banks  are  taxable  at  the 
place  where  the  bank  is  located.  Farm- 
ers' Nat.  Bank  v.  Cook,  32  N.  J.  L.  347. 

By  the  statutes  of  New  York  prior 
to  Laws  1865,  c.  97,  §  10,  stockholders 
in  national  banks  could  be  taxed  on 
their  shares  only  in  the  town  or  ward 
in  which  they  resided.  Utica  v. 
Churchill,    33    N.    Y.    161. 

Stockholders  in  a  national  bank  can 
not  be  taxed  for  the  stock  held  by 
them  in  the  town  or  ward  in  which 
such  bank  is  located,  when  they  re- 
side elsewhere,  notwithstanding  the 
proviso  in  §  41  of  the  Act  of  Congress 
of  1864,  declaring  that  such  stock- 
holders are  taxable  at  the  place  where 
the  bank  is  located,  and  not  elsewhere. 
The    place    of    taxation    is    determined 
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the  state  to  determine  and  direct  the  manner  and  place  of  taxing  resident 
shareholders,^^  but  provided  expressly  that  nonresidents  should  be  taxed 


by  the  statute  of  the  state.  Utica  v. 
Churchill    (N.   Y.   ),   43    Barb.   550. 

Stockholders  in  a  national  or  state 
bank,  the  capital  of  which  is  in- 
vested wholly  or  in  part  in  bonds  or 
securities  of  the  United  States,  are 
subject  to  taxation  under  state  au- 
thority at  the  place  where  such  bank 
is  located,  and  not  elsewhere,  upon 
the  value  of  their  respective  shares  of 
the  capital  of  such  bank,  and  non- 
resident stockholders  are  liable  to 
such  taxation  in  the  same  manner  and 
to  the  same  extent  as  resident  stock- 
holders. People  w.  Commissioners, 
35    N.    Y.    433. 

Act  May  20,  1864,  empowering  the 
authorities  of  Fayetteville  to  impose 
the  same  tax  on  nonresidents,  pursuing 
their  ordinary  vocations  in  the  town, 
as  upon  the  residents,  authorizes  a 
tax  upon  the  shares  in  a  national  bank 
located  in  the  town,  and  held  by  one 
who  conducts  his  ordinary  business 
therein,  but  whose  residence  is  in  the 
county,  outside  the  corporate  limits. 
Moore   v.    Fayetteville,    80    N.    C.    154, 

30  Am.   Rep.   75. 

The  act  of  congress  requires  that 
states  shall  assess  for  taxes  shares  of 
stock  in  national  banks  at  the  place 
where  the  bank  is  located,  and  not 
elsewhere.  Held,  that  a  law  of  the 
state,  assessing  for  taxation  such 
share-s  at  any  other  than  the  place 
where  the  banks  are  located,  is  void. 
Nashville  v.  Thomas,  45  Tenn.  (5 
Coldw.)   600. 

88.  State  empowered  to  determine 
and  direct  plaice  of  taxing  resident 
shareholders. — Tappan  v.  Merchants' 
Nat.  Bank  (U.  S.),  19  Wall.  490,  23  , 
L.  Ed.  189;  Howell  v.  Cassopolis,  35 
Mich.  471;   Strong  v.  O'Donnell   (Pa.), 

31  Leg.  Int.  369,  10  Phila.  575;  Clapp 
V.  Burlington,  43  Vt.  579,  1  Am.  Rep. 
355. 

The  state  may  direct  the  manner 
and  place  of  taxing  the  shares  of  na- 
tional bank  stock  of  resident  owners, 
and,  the  legislature  not  having  sepa- 
rated such  shares  from  the  person  of 
their  owner,  their  situs,  like  that  of 
other  personal  property,  is  at  the 
domicile  of  their  owner,  and  not  neces- 
sarily where  the  bank  was  located. 
Strong  V.  O'Donnell  (Pa.),  31  Leg. 
Int.   269,    10    Phila.    575. 

As  the  national  banking  law  (Rev. 
St.,  §  5319)  authorizes  the  taxation  of 
national  bank  stock  in  the  hands  of 
individuals   in   such   manner   and  place 


as  the  state  may  determine,  subject 
only  to  the  conditions  that  the  rate 
shall  not  exceed  that  of  taxation  on 
other  moneyed  capital  of  citizens,  and 
that  nonresidents  of  the  state,  holding 
stock,  shall  be  taxed  in  the  city  or 
town  where  the  bank  is  located,  the 
legislation  of  Michigan  (Sp.  Laws 
1875,  p.  185),  providing  for  the  taxa- 
tion of  such  stock  in  the  township 
where  the  bank  is  located,  except  that, 
where  a  stockholder  (resides  in  an- 
other township  in  the  same  county, 
he  is  taxable  in  his  own  township,  is 
valid.  Howell  v.  Cassopolis,  35  Mich. 
471. 

Pub.  Laws  of  Me.  1867,  c.  126, 
§  2,  providing  that  shares  of  national 
banks  shall  be  assessed  to  the  owners 
in  the  place  where  the  bank  is  located, 
is  not  at  variance  with  Act  of  Cong. 
June  3,  1864,  c.  106,  §  41,  relating  to 
the  taxation  of  national  banks.  Pack- 
ard V.  Lewiston,  55  Me.  456. 

Under  the  Revenue  Laws  of  1874- 
75,  c.  184,  shares  in  national  banks 
must  be  taxed  at  the  place  where  the 
owner  or  person  required  to  list  them 
resides.  Buie  v.  Fayetteville,  79  N.  C. 
267. 

The  proviso  to  section  41  of  The 
National  Banking  Act  of  June  3,  1864, 
allowing  the  assessment  and  taxation 
of  shares  in  a  national  bank  against 
the  owner  "imposed  by  or  under  state 
authority  at  the  place  where  such 
bank  is  located,  and  not  elsewhere," 
merely  requires  that  the  state  having 
jurisdiction  at  the  place  where  the 
bank  is  located  shall  tax  the  bank 
shares,  and  is  not  in  conflict  with  a 
statute  requiring  shares  in  a  national 
bank  to  bp  assessed  where  the  owner 
resides.  Clapp  v.  Burlington,  42  Vt. 
579,    1    Am.    Rep.    355. 

Act  Cong.  June  3,  1864,  §  41  (13 
Stat.  Ill),  allowing  shares  in  national 
banks  to  be  included  in  the  valuation 
of  the  property  of  their  owners,  "in 
assessment  of  taxes  imposed  by  or 
under  state  authority  at  the  place 
where  such  is  located,  and  not  else- 
where," does  not  prohibit  a  state  from 
listing  and  taxing  shares  in  the  town 
or  city  where  the  owner  lives,  instead 
of  in  that  wherein  the  bank  is  located. 
The  word  "place"  is  a  very  indefinite 
term,  and  must  be  construed  with 
reference  to  the  connection  in  which 
it  is  used,  the  subject-matter  spoken 
of,  and  the  object  in  view.  The  in- 
tentio.n    of    congress    was    to    prevent 
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only  in  the  city  or  town  where  the  bank  was  located.®^ 

§  329.  Levy  and  Assessment— §  329  (1)  Mode  of  Assessment— 
§  329  (la)  As  Determined  by  Statute  and  Charter. — In  General. — 

States  having  the  power  to  tax  banks  and  their  property,  it  follows  that 
they  may,  by  statute,  prescribe  the  manner  in  which  such  taxes  shall  be  as- 
sessed,^**  and,  when  the  mode  has  been  fixed,  or  when  the  manner  of  assess- 
ment has  been  incorporated  in  the  charter  of  the  bank,  it  is  conclusive  on 


unjust  and  unequal  taxation  that 
might  result  from  the  action  of  state 
governments  hostile  to  the  system. 
The  sole  object  of  the  provision  was 
to  prevent  the  same  stock  being  taxed 
in  two  different  states,  when  the  bank 
is  located  in  one  state  and  the  stock 
therein  owned  by  the  inhabitants  of 
another.  The  reference  to  the  place 
where  the  bank  is  located  is  solely 
to  determine  what  state  shall  have  ju- 
risdiction to  tax  the  owners  of  the 
stock  for  such  stock.  Clapp  v.  Bur- 
lington, 42  Vt.   579,  1  Am.  Rep.  355. 

Rev.  St.  U.  S.,  §  5219,  permits  the 
taxation  of  the  shares  of  stock  of  na- 
tional banks  in  the  cities  where  they 
are  located,  but  does  not  require  such 
taxation  in  the  absence  of  local  legis- 
lation regulating  it.  Laws  1897,  Act 
No.  51,  §  1,  provides  that  all  shares 
of  stock  of  every  national  bank  shall 
be  assessed  and  taxed  in  the  county 
where  the  bank  is  located;  and  Phoe- 
nix City  Charter  authorizes  the  city 
to  levy  taxes  on  all  real  and  presonal 
property  within  the  city.  Held,  that 
the  shares  of  stock  of  a  national  bank 
located  in  such  city,  and  owned  by 
nonresidents,  can  not  be  taxed  by  it, 
since  the  general  law  only_  authorizes 
such  taxation  by  counties,  and,  being 
a  class  of  property  that  takes  the  situs 
of  the  owners,  to  be  taxable  under  the 
charter  it  must  be  owned  by  residents 
of  the  city.  National  Bank  v.  Long, 
6  Ariz.  311,  57  Pac.  639. 

89.  Nonresidents  to  be  taxed  in  city 
or  town  where  bank  located. — Newark^ 
Banking  Co.  v.  Newark,  121  U.  S.  163, 
30  L.  Ed.  904,  7  S.  Ct.  839;  First  Nat. 
Bank  v.  Covington,  103  Fed.  523;  Tap- 
pan  V.  Merchants'  Nat.  Bank  (U.  S.), 
19  Wall.  490,  22  L.  Ed.  189;  Howell  v. 
Cassopolis.  35  Mich.  471;  First  Nat. 
Bank  v.  Province,  20  Mont.  374,  51 
Pac.  821;  Crosslev  v.  East  Orange,  62 
N.  J.  L.  583,  41  Atl.  712;  Kyle  v.  Fay- 
etteville,  75  N.  C.  449. 

The  shafes  of  capital  stock  of  a 
national  bank  owned  by  a  nonresident 
the  bank  inust  be  assessed  for  Jtaxes  in 
the  taxing  district  where  the  batik  is 
located,    in    accordance    with    Rev.    St. 


U.  S.  p.  1009,  §  5219,  and  3  Gen.  St.  N. 
J.  p.  3302,  par.  101.  Crossley  v.  East 
Oratfge,   62  N.  J.  L.  583,  41  Atl.  712. 

90.  Power  of  state  to  tax  banks. — 
See  ante,  "Power  of  State,"  §  324  (1). 

The  scheme  of  taxing  bank  shares, 
not  only  in  respect  to  the  amount,  but 
also  as  to  the  method  and  manner  of 
its  imposition,  stands  by  itself,  inde- 
pendent of  and  separate  from  that  pre- 
scribed for  the  assessment  and  taxa- 
tion of  other  property,  and'lience  the 
charter  provisions  do  not  apply  to  the 
taxation  of  bank  stock,  but  its  taxa- 
tion is  governed  by  §§  35,  36  of  the 
general  law  (Laws  1896,  p.  810,  c.  908). 
Order  120  App.  Div.  838,  105  N.  Y.  S. 
993,  reversed.  Bridgeport  Sav.  Bank 
V.   Feitner,  191  N.  Y.  88,  83  N.  E!  592. 

As  the  act  under  which  the  national 
bank  shares  were  assessed  for  1906 
did  not  permit  any  discrimination 
against  them,  or  impose  any  rate 
of  taxation  greater  than  was  assessed 
upon  other  moneyed  capital,  they  may 
not  complain  of  a  delay  in  the  making 
of  the  assessment  for  that  year.  Hager 
V.  Citizens'  Nat.  Bank,  127  Kv.  192,  32 
Ky.   L.   Rep.  95,   105   S.   W.   403,  914. 

Though  the  word  "assessments," 
as  applied  to  taxation,  ordinarily  im- 
plies an  official  listing  of  the  p_ersons 
and  property  to  be  taxed,  and  a  valua- 
tion of  the  property  of  each  person 
as  a  basis  of  apportionment,  usually 
performed  by  officials  specially  ap- 
pointed for  the  purpose,  in  the  case  of 
taxes  laid  on  solvent  securities,  the 
nominal  or  face  value  of  which  is 
identical  with  the  actual  value,  the  as- 
sessment may  be  made  by  the  legis- 
lature without  the  intervention  of  the 
assessing  officer.  State  v.  Clement 
Nat.    Bank,   84   Vt.   167,   78   Atl.   944. 

Necessity  for  compliance  with  stat- 
ute.— Where  the  record  shows  that  a 
savings  bank  has  capital  stock  which 
is  subject  to  taxation,  no  recovery  of 
the  tax  can  be  had  where  the  record 
does  not  show  the  assessment  and 
levy  were  such  as  the  law  required. 
Westminister  v.  Westminister  Say. 
Bank,   92"  Md.   62,  48   Atl.   34.    " 
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the  state  until  the  repeal  of  such  statute.^^  The  power  of  taxation  being  an 
incident  to  sovereignty,  and  the  right  to  tax  being  an  extraordinary  one,  it 
must  be  exercised  pursuant  to  the  authority  given,  so  that  an  assessment  of 
bank  stock  against  a  bank  in  the  manner  prescribed  by  a  repealed  law  and 
inconsistent  with  the  existing  law,  which  called  for  assessment  to  the  indi- 
vidual owners,  was  invalid  and  unenforceable. ^^  Where,  however,  a  tax 
has  been  legally  assessed  and  due,  the  repeal  of  the  act  under  which  the  as- 
sessment was  made  does  not  affect  the  assessment  made  under  it.^^ 


91.  Conclusiveness  of  statute  and 
charter   fixing   mode    of   assessment — ■ 

See  ante,  "Irrevocability  of  Statutes 
Providing  for  Mode  of  Taxation  and 
Exemptions,"  §  327  (2). 

A  provision  in  a  general  banking 
law  providing  that  the  stock  of  all 
corporations  organized  thereunder 
shall  be  taxed  the  same  rate  as  other 
personal  property  is  binding  on  the 
state  and  all  municipal  corporations 
deriving  their  authority  from  the  state. 
New  Orleans  v.  Southern  'Bank,  11 
La.    Ann.    41. 

Act  Feb.  24,  1845,  §  60,  incorporating 
the  state  bank  of  Ohio  and  other  bank- 
ing corporations,  and  providing  for  a 
specific  mode  of  taxing  banks  or- 
ganized under  such  act,  created  a  con- 
tract between  the  state  and  each  of 
such  companies,  and  limited  the  state's 
power  of  taxation  to  the  mode  pre- 
scribed therein.  Commercial  Bank  v. 
Bowman,  1  Handy  246,  12  O.  Dec. 
125. 

The  act  incorporating  the  Northern 
Bank  of  Kentucky,  requiring  payment 
by  it  to  the  state  of  a  tax  of  25  cents 
per  annum  on  each  share  of  stock  of 
$100,  which  might  be  increased  to  not 
exceeding  50  cents,  was  a  contract  be- 
tween the  state  and  the  stockholders, 
exempting  the  stock  from  any  other 
taxation,  and  preventing  the  Act  of 
1837  "to  equalize  taxation"  from  ap- 
plying to  the  stock.  Johnson  v.  Com- 
monwealth  (Ky.),  7  Dana  338. 

Laws  1865,  c.  97,  enabling  state 
banks  to  avail  themselves  of  the  act 
of  congress  and  become  national 
banks,  and  prescribing  the  mode 
in  which  state  banks  should  be  con- 
verted into  national  banks,  and  also 
providing  by  a  general  law  how  the 
bank  shares  should  be  taxed,  did  not 
create  a  contract,  in  favor  of  state 
banks,  that  the  bank  shares  should 
not  be  assessed  for  more  than  their 
par  value.  Gallatin  Nat.  Bank  v.  Com- 
missioners, 67  N.  Y.  516. 

A  bank  chartered  under  the  Act  of 
1824,  which  prescribes  the  payment  of 
a  certain  tax  on  dividends  declared, 
is  subject  to  a  subsequent  general  law, 


which  increases  the  rate  of  taxation, 
although  its  charter  had  not  then  ex- 
pired, and  such  law  is  constitutional. 
Commonwealth  v.  Easton  Bank,  10 
Pa.   442. 

A  general  law,  taxing  the  dividends 
of  banks,  was  passed  on  the  1st  of 
April.  On  the  7th  an  act  was  passed 
extending  the  charter  of  an  existing 
bank  from  a  future  period,  when  the 
former  charter  would  expire.  •  The  act 
of  the  7th  contained  a  provision  for 
taxation  similar  to  that  of  the  1st, 
but  the  taxes  were  not  to  be  levied  un- 
der it  until  the  new  charter  went  into 
operation.  Held,  that  the  latter  act 
did  not  repeal  the  former.  Common- 
wealth V.   Easton   Bmk,   10   Pa.   442. 

Acts  1897,  c.  1,  §  16,  provides  that 
in  all  cases  where,  by  the  charter  of  a 
corporation,  its  shares  of  stock  are 
w^hoUy  or  partially  exempt  from  taxa- 
tion, or  in  which  a  rate  of  taxation  on 
such  shares  is  fixed  and  declared  to  be 
in  lieu  of  all  other  taxes,  such  cor- 
poration shall  be  assessed,  at  a  rate 
uniform  with  the  late  levied  on  other 
taxable  property,  on  its  capital  stock, 
etc.  Section  26  declares  that,  when 
any  corporation  has  not  been  assessed 
as  contemplated  by  the  act,  it  may  be 
cited,  and  a  proper  tax  levied,  etc. 
Under  the  charter  of  the  city  of  Mem- 
phis the  taxes  for  one  year  were  fixed 
by  the  assessment  for  the  preceding 
year.  Held  that,  as  there  was  no 
legislative  authority  to  assess  the  capi- 
tal stock  of  a  bank  when  the  assess- 
ment for  1896  was  made,  and  therefore 
it  could  not  be  assessed  at  that  time, 
there  was  nothing  on  which  to  base 
an  assessment  for  1897,  and  it  could 
not  be  assessed  as  omitted  property. 
Union,  etc..  Bank  v.  Memphis,  107 
Tenn.  66,  64  S.  W.  13. 

93.  Assessment  in  manner  pre- 
scribed by  repealed  law  invalid. — 
Klauss  V.  Citizens'  Nat.  Bank,  46  Ind. 
ApO.    683.   93    N.    E.    558. 

93.  Effect  of  reneal  of  act  uoon  as- 
sessment made  thereunder. — State  v. 
Waterville    Sav.    Bank,   68    Me.    515, 

The  reoeal  of  Acts  1876,  cc.  260,  340. 
providing  a  system  of  assessment  and 
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Validity  of  Statutes  Providing  for  Retrospective  Assessments. — 

The  state  may  provide  for  the  retrospective  assessment  of  a  bank's  property 
for  taxation.^* 

Construction  of  Remedial  Statutes  Relating  to  Taxation. — Re- 
medial statutes  enacted  for  the  purpose  of  curing  defects  in  prior  laws,  and 
to  place  all  banking  institutions  in  the  state  upon  exactly  the  same  footing 
so  far  as  taxation  is  concerned,  must  be  liberally  construed  to  effectuate  such 
intention. 85 

Effect  of  Statutes  Substituting  New  Liability. — Where  it  is  appar- 
ent that  the  intent  of  a  statute  relating  to  t^e  taxation  of  banks  or  shares 
of  stock  therein  is  to  substitute  a  new  liability  for  the  old  as  of  a  certain 
date,  and  to  relieve  the  bank  or  its  stockholders  from  all  liability  after  such 
date  under  any  other  law,  such  statute  is  self -executing,  and  operates  to 
take  the  property  from  the  roll,  and  avoid  any  assessment  made.^^ 

§  329   (lb)   Report    or    Statement    by    Bank. — In    General. — In 

many  states,  banks  or  certain  classes  thereof  are  required  to  make,  and  file 
with  the  assessor,  a  written    or   sworn  statement  of  the  bank's  property,*'^ 


collection  of  taxes  by  Acts  1878,  c. 
413,  supplanting  the  former  act  by  mak- 
ing material  changes  in  the  system, 
did  not  affect  an  assessment  of  taxes 
under  the  former  act,  made  prior  to 
the  taking  effect  of  the  latter  ;act. 
Appeal  Tax  Court  v.  Western  Mary- 
land R.  Co.,  50  Md.  274. 

A  tax  regularly  assessed  under  the 
Act  of  March  21,  1851,  to  tax  banks 
and  bank  and  other  stocks  the  same 
as  other  property,  is  not  remitted  by 
the  repealing  clause  of  the  Act  of 
April  13,  1852,  for  the  assessment  and 
taxation  of  all  property  in  the  state, 
and  for  levying  taxes  thereon  accord- 
ing to  the  true  value  in  money.  De- 
bolt  V.  Ohio  Life  Ins.,  etc.,  Co.,  1  O. 
St.  563. 

94.  Validity  of  state  statutes  pro- 
viding for  retrospective  assessment. — 
Richardson  v.  State  Nat.  Bank,  135  Ky. 
772.   123    S.  W.   294,   1189. 

The  amendment  to  Pol.  Code  Cal. 
§  3608,  providing  for  the  taxation  of 
national  bank  shares  (St.  1899,  p.  96), 
vifhich  went  into  effect  March  14,  1899, 
was  not  retroactive,  and  did  not  au- 
thorize the  assessment  of  such  shares 
for  the  fiscal  year  beginning  in  1899. 
Dodge  V.  Nevada  Nat.  Bank,  48  C.  C. 
A.  626,  109  Fed.  726. 

95.  Construction  of  remedial  stat- 
utes relating  to  taxation. — Hager  v. 
Citizens'  Nat.  Bank,  127  Ky.  192,  32 
Ky.  L.  Rep.  95,  105  S.  W.  403,  914. 

96.  Effect  of  statute  changing  li- 
ability to  taxation  from  certain  date. — 
First  Nat.  Bank  v.  Binghamton,  76  N. 
Y.   S.   526,   72   App.   Div.  354. 


Laws  1901,  c.  550,  which  became  ef- 
fective April  25th  of  that  year,  pro- 
vided that  all  assessments  of  the 
shares  of  banks  made  on  or  after  Janu- 
ary 1,  1901,  should  be  void,  and  an- 
other assessment  made  pursuant  to  the 
statute.  Held,  that  the  statute  sub- 
stituted the  new  liability  for  the  old, 
as  of  January  1,  1901,  and  relieved  the 
stockholders  of  banks  from  all  liability 
after  January  1,  1901,  under  any  other 
law.  First  Nat.  Bank  v.  Binghamton, 
72  App.   Div.   354,  76   N..  Y.   S.  526. 

97.  Return  by  bank  of  assessment 
of  property. — Seward  v.  Cattle,  14  Neb. 
144,    15    N.    W.   337. 

Pol.  Code,  §  3701,  providing  for  the 
making  of  a  sworn  written  statement 
to  the  assessor  showing  all  property 
belonging  to  or  under  the  control  of 
any  corporation  of  which  the  taxpayer 
is  president,  secretary,  or  managing 
agent,  and  of  all  solvent  credits  due 
or  owing  to  any  corporation  of  which 
he  is  such  an  officer,  deducting  from 
the  sum  the  total  of  such  credits  debts 
owing  by  such  person  or  corporation, 
applies  to  both  natural  persons  and 
corporations,  and  under  it  a  state  bank 
or  trust  company  may  deduct  from  its 
solvent  credits  its  just  debts,  provided 
it  makes  the  proper  return  to  the  as- 
sessor, and  claims  the  reduction,  and 
otherwise  comolies  with  the_l?w;  and 
all  its  remaining  property  is  subject 
to  taxation  in  the"  same  manner  as 
the  property  of  a  natural  person. 
Daly  Bank,  etc..  Co.  v.  Board,  33  Mont. 
101,   81   Pac.   950. 

The    plaintiff    bank    filed    with    the 
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capital,^®  assets,  deposits,^^  ^^j  to  deliver  to  the  assessor  or  auditor  a  state- 


county  board  of  equalization  a  state- 
ment of  its  assessable  property  in  that 
county,  and  asked  to  be  allowed  to  de- 
duct as  indebtedness  the  individual  de- 
posits of  its  customers.  Subsequently, 
on  being  allowed  to  make  an  amended 
return,  it  attached  to  the  original  list 
and  submitted  a  list  of  names  of  in- 
dividual depositors,  and  the  amount 
deposited,  with  a  statement  that  the 
deposits  there  mentioned  were  all  due 
and  payable  at  the  bank.  This  was 
not  sworn  to.  Held,  that  this  was  not 
a  compliance  with  Hill's  Code,  §  2752, 
which  provides,  among  other  things, 
that  no  such  indebtedness  shall  in  any 
case  be  deducted  unless  the  person 
assessed  "delivers  to  the  assessor  a 
written  statement,"-  duly  sworn  to, 
specifying  the  name  and  place  of  resi- 
dence of  the  creditor,  the  nature  of 
the  debt,  the  names  of  other  parties,  if 
any,  who  are  liable  therefor,  and  which 
statement  shall  show  that  the  debt 
or  portion  sought  to  be  deducted  has 
not  been  deducted  in  any  other  county, 
etc.,  and  that  the  action  of  the  board 
in  refusing  the  deduction  was  right. 
Oregon,  etc.,  Sav.  Bank  v.  Catlin,  15 
Ore.    342,    15    Pac.    462. 

Returns  by  private  bankers. — The 
Missouri  statute  of  1889,  relating  to 
the  revenue,  after  providing  for  the  as- 
sessment of  manufacturing  and  other 
corporations,  and  the  shares  of  stock 
of  incorporated  banks,  required  that 
"private  bankers  *  *  *  shall  in  like 
manner  make  return  of  all  moneys  or 
values  of.  any  description  invested  in 
or  used  in  their  business,  which  shall 
be  taxed  as  other  personal  property." 
The  Act  of  1891  (Laws  1891,  p.  195) 
directs  that  property  of  manufacturing 
companies  and  certain  othe'-  corpora- 
tions shall  be  assessed  and  taxed  as 
that  of  individuals,  and  requires  the 
assessment  of  the  shares  of  stock  in 
incorporated  banks  to  the  owners 
thereof,  and  provides  that  "private 
bankers  *  *  *  shall  make  like  returns, 
and  be  assessed  thereon  as  hereinbe- 
fore provided."  Held,  that  the  assess- 
ment of  the  property  of  a  co-partner- 
ship of  private  bankers,  in  the  busi- 
ness name  adopted  by  them,  was  valid, 
as  such  Act  of  1891  made  no  change 
as  to  the  party  to  whom  such  prop- 
erty should  be  assessed.  Stanberry  v. 
Jordan,    145    Mo.    371,    46    S.    W.    1093. 

98.  Capital. — Bank  v.  County  Court, 
36  W.  Va.  341,  15  S.  E.  78. 

Laws  of  Kansas  1877,  c,  37,  §  12, 
provides   that   all   corporations,   except 


banks  and  banking  associations,  manu- 
factories, and  mining  companies,  shall 
list  in  the  city  where  their  principal 
office  is  kept  the  full  amount  of  stock 
paid  in  and  remaining  as  capital  stock 
and  such  stock  shall  be  taxed  as  other 
property.  Shawnee  v.  Topeka  Equip- 
ment Co.,  26  Kan.  363. 

Code,  c.  29,  §  41,  declares  that  every 
.  person  shall  list  his  property  for  taxa- 
tion "including  the  shares  held  by 
him  in  any  national  or  other  banks, 
*  *  *  except  where  the  same  is  listed 
under  §  64."  Said  §  64  provides  that 
the  assessor  shall  ascertain  from  the 
proper  officers  of  all  incorporated 
companies  the  actual  value  of  the  capi- 
tal invested  by  them  in  their  business, 
and  enter  the  same  in  his  personal 
property  book,  but  that,  when  the  capi- 
tal of  a  company  is  so  assessed,  no  in- 
dividual shareholder  shall  be  required 
to  list  or  be  assessed  with  his  share 
in  said  capital.  Section  51  declares 
that,  when  the  property,  stock,  or  capi- 
tal of  any  company  is  assessed  to 
such  company,  no  person  owning  any 
share  or  interest  therein  shall  be  re- 
quired to  list  the  same,  or  be  assessed 
with  the  value  thereof.  Held  that, 
when  the  assessor  applies  to  the  proper 
officer  of  a  bank  to  ascertain  the  value 
of  the  capital  employed  in  its  busi- 
ness, it  is  the  duty  of  such  officer  to 
furnish  information  to  the  assessor 
that  will  enable  him  to  properly  enter 
the  same  in  his  personal  property  book, 
and  the  directors  and  stockholders  of 
the  bank  have  no  right  to  elect  to  with- 
hold such  information,  and  allow  each 
shareholder  to  list  and  be  assessed  for 
his  share.  Bank  v.  County  Court,  36 
W.   Va.   341,   15   S.   E.   78. 

99.  Deposits. — Deposits  of  chari- 
table corporations  in  savings  banks 
of  amounts  less  than  $15,000,  and  of 
persons  less  than  $50,  which  are  ex- 
empt from  taxation,  can  be  made  li- 
able for  the  tax  under  Code,  art.  81, 
§  95,  requiring  the  president  of  a  bank 
to  report  to  the  comptroller  the  ag- 
gregate amount  of  such  deposits,  and 
on  the  same  day  to  pay  to  the  treas- 
urer the  amount  of  the  state  tax 
thereon  out  of  the  interest  payable  to 
the  depositors  only  by  assessment  for 
values  exceeding  those  amounts.  State 
v.  Sterling,  20  Md.  502. 

Under  Code,  art.  81,  §  95,  requiring 
the  president  of  any  savings  bank  to 
report  to  the  comptroller  the  aggre- 
gate amount  of  deposits,  and  on  the 
same    day   pay    to    the    state    treasurer 
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ment  of  the  names    of    stockholders, '  their    residence,^  and  the  amount  of 
stock  held  by  each,^  the  par  value  of  the  shares,*  the  amount  paid  up,^  the 


the  amount  of  state  tax  thereon  out  of 
the  interest  payable  to  the  depositors, 
nothing  further  is  necessary  to  be  done 
to  ascertain  the  value  made  liable  for 
the  tax,  and  such  provision  excludes 
the  idea  of  assessment  on  valuation. 
State  V.   Sterling,  20   Md.   502. 

The  true  taxable  value  of  deposits 
in  a  savings  bank,  bearing  interest, 
■  reported  to  the  comptroller  under 
Code,  art.  81,  §  95,  must  be  ascertained 
by  deducting  from  their  aggregate 
amount  the  several  amounts  invested  in 
United  States,  state,  bank,  and  gas 
company's  stocks,  and  of  those  non- 
taxable persons  and  corporations;  the 
remainder  being  the  amount  liable  for 
the  tax  contemplated.  State  v.  Sterl- 
ing, 20  Md.  502. 

1.  Names  of  stockholders. — Whit- 
ney V.  Ragsdale,  33  Ind.  107,  5  Am. 
Rep.  185;  Farmers',  etc.,  Nat.  Bank 
tj.  Hoffman,  93  Iowa  119,  61  N.  W.  418; 
National  Bank  v.  New  Bedford,  155 
Mass.  313,  29  N.  E.  532;  St.  Louis, 
Bldg.,  etc.,  Ass'n  v.  Lightner,  47  Mo. 
393;  Gracy  v.  Catron,  118  Mo.  280,  24 
S.  W.  439;  Ladd  v.  Gilson,  26  Wash. 
79,  66  Pac.  126. 

Since  a  bank  may  on  behalf  of  its 
shareholders  pay  taxes  due  by  them 
on  their  shares  and  recover  from  them 
the  amount  paid,  the  bank  may  be  re- 
quired to  furnish  information  upon 
which  the  assessment  of  the  shares 
may  be  made,  so  that  all  shares  may 
be  taxed  alike.  Hager  v.  Citizens' 
Nat.  Bank,  127  Ky.  192,  32  Ky.  L. 
Rep.    95,    105    S.    W.    403,    914. 

Ind.  Act  March  15,  1867,  authorizing 
the  collection  of  a  tax  on  shares  of 
capital  stock  owned  in  national  banks 
located  in  this  state,  and  requiring 
the  president  or  cashier  of  the  bank 
to  deliver  a  statement  of  the  name  of 
each  stockholder  to  the  county  audi- 
tor on  or  before  the  15th  day_of  March 
of  each  year,  but  providing  that  this 
statement  might  be  made  for  the  year 
1867  at  any  time  before  the  first  day 
of  May,  required  the  taxation  of  such 
stock  for  the  year  1867.  Whitney  v. 
Ragsdale,  33  Ind.  107,  5  Am.  Rep.  185. 

Under  the  Indiana  Act  March  15, 
1867,  requiring  the  taxation  of  stock 
in  national  banks,  an  assessment  the 
correctness  of  which  is  not  questioned 
will  not  be  enjoined,  because,  after 
failure  of  the  officers  of  the  bank  to 
deliver  to  the  auditor  the  statement 
of   names    of   stockholders   as  required 


by  the  act,  the  auditor  did  not  summon 
them  before  him  and  obtain  such 
a  statement.  Strader  v.  Manville,  33 
Ind.    111. 

2.  Residence  of  shareholders. — Na- 
tional Bank  v.  New  Bedford,  155  Mass. 
313,  29  N.  E.  532;  Adams  v.  New  Bed- 
ford, 155   Mass.  317,  29   N.  E.  532. 

3.  Amount  of  stock  held  by  each 
stockholder. — St.  Louis  Bldg.,  etc., 
Ass'n  V.  Lightner,  47  Mo.  393;  tarmers', 
etc.,  Nat.  Bank  v.  Hoffmann,  93  Iowa 
]]9,  61  N.  W.  418;  Gracy  v.  Catron, 
118  Mo.  280,  24  S.  W.  439;  National 
Bank  v.  New  Bedford,  155  Mass.  313, 
29   N.   E.   532. 

National  banks  are  agents  of  their 
stockholders  for  the  purpose  of  listing 
their  stock  for  taxation  and  paying  the 
tax  thereon.  Judgment  110  N.  W.  535, 
reversed  on  rehearing.  First  Nat. 
Bank  v.  Webster  County,  77  Neb.  815, 
113  N.  W.  190. 

Laws  1897,  Act  No.  51,  §  4,  requires 
the  shares  of  national  bank  stock  to 
be  entered  and  taxed  in  the  names  of 
the  shareholders;  and  §  6  requires  the 
officer  in  charge  of  any  banking  asso- 
ciation to  file  with  the  assessor  a 
sworn  statement  of  the  number  and 
amount  of  shares,  the  names  and  resi- 
dences of  the  shareholders,  and  the 
shares  owned  by  each.  Held,  that 
the  shares  of  all  other  banks,  as  well 
as  national  banks,  should  be  assessed 
in  the  names  of  the  shareholders,  but, 
since  other  provisions  of  the  act  re- 
quire the  officers  to  pay  all  taxes  due 
on  the  shares,  and  give  them  a  lien 
thereon  for  such  advancements,  the 
assessment  of  the  shares  in  the  name 
of  the  bank  is  a  mere  irregularity, 
which  will  not  warrant  equitable  in- 
t-erference.  Western,  etc..  Banking 
Co.  V.  Murray,  6  Ariz.  215,  56  Pac.  728. 

Act  1891  (Sess.  Acts  1891,  p.  195),  de- 
claring that  bank  shareholders  need 
not  list  their  stock  for  taxation,  but 
that  the  shares  shall  be  listed  by  the 
bank  with  its  property;  and  Rev.  St. 
1889,  §  7540,  requiring  that  taxes  as- 
sessed on  bank  shares  shall  be  paid 
by  the  bank,  which  may  recover  the 
amount  so  paid  from  the  shareholders 
— do  not  authorize  the  assessment  of 
bank    shares    to    the    bank,    but    such 

4.  Par  value  of  shares. — Paul  v.  Mc- 
Graw,  3  Wash.  296,  28  Pac.  532. 

5.  Amount  paid  up. — Paul  v.  Mc- 
Graw,   3   Wash.   296,  28   Pac.   532. 
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surplus  or  reserved  fund,^  the  undivided  profits,'^  and  the  amount  legally 
invested  in  real  estate.® 
Increase  of  Valuation  on  Failure  to  Make  Report  or  Statement. — 

In  some  jurisdictions  express  provision  is  made  for  listing  and  assessing 
property  and  adding  to  the  taxable  valuation  thereof  a  certain  per  cent  as 
a  penalty,  in  case  of  a  refusal  to  furnish  the  verified  statement  required,  or 
to  list  property  for  taxation.^ 

Conclusiveness  of  Return. — It  would  seem  that  the  statement  or  return 
of  property  required  by  statute,  while  prima  facie  correct,  is  not,  when 
made,  absolutely  conclusive  either  on  the  state  or  the  bank.i"    Under  a  stat- 


shares  must  nevertheless  be  assessed 
against  the  owners  of  the  stock.  State 
V.  Merchants'  Bank,  160  Mo.  640,  61 
S.   W.    676. 

The  fact  that  a  county  clerk  certi- 
fied bank  stock  to  a  supervisor  who 
had  no  right  to  assess  it  will  not  in- 
validate its  assessment  to  the  owner 
where  legally  assessable,  although  not 
certified  to  the  supervisor  making 
such  assessment.  Crittenden  v.  Mt. 
Clemens,   86   Mich.   220,  49   N.   W.   144. 

Under  Code  1873,  §  819,  providing 
for  the  taxation  of  shares  of  bank 
stock,  and  requiring  the  officers  to 
furnish  the  assessors  "the  name  of 
each  person  owning  shares,  and  the 
amount  owned  by  each,"  an  assessment 
on  the  capital  stock  as  the  personal 
property  of  the  bank,  without  mention 
of  the  shareholders,  is  void.  Far- 
mers', etc.,  Nat.  Bank  v.  Hoffmann, 
93  Iowa  119,  61  N.  W.  418. 

Compelling  disclosure  of  names  of 
shareholders  and  depositors. — A  na- 
tional bank  may  be  compelled  to  dis- 
close the  names  of  its  depositors,  and 
the  amounts  of  their  deposits,  under 
the  compulsory  process  of  a  state 
court,  in  order  to  ascertain  whether 
any  money  deposited  therein,  subject 
-to  taxation  within  the  county,  has  not 
been  duly  returned  for  that  purpose 
by  the  owners.  First  Nat.  Bank  v. 
Hughes,  6  Fed.  737,  reversing  Fed. 
Cas.  No.  4,811;  affirmed  in  106  U.  S. 
5,23,  27  L.   Ed.  268,  1  S.  Ct.  489. 

Where  the  officers  of  a  national 
bank  have  furnished  to  the  assessor 
the  statement  required  by  Revenue 
Act  1891,  §  21,  giving  the  name  of  the 
bank,  the  number  of  shares,  the  par 
value  of  the  shares,  the  amount  paid 
up,  the  surplus  or  reserve  fund,  the 
undivided  profits,  and  the  amount  le- 
gally invested  in  real  estate,  manda- 
mus will  not  lie  to  compel  them  to 
furnish  a  list  of  the  shareholders  in 
■accordance  with  Rev.  St.  U.  S.,  §  5210 
TU.   S.   Comp.   St.   1901,  p.   3498],   since 


the  statement  gives  the  assessor  all 
the  information  he  needs.  Paul  v. 
McGraw,  3  Wash.  296,  28   Pac.  532. 

6.  Surplus  or  reserved  fund. — Paul 
V.   McGraw,  3   Wash.   296,  28  Pac.   532. 

7.  Undivided  profits. — Paul  v.  Mc- 
Graw,   3    Wash.    296,    28    Pac.    532. 

8.  Amount  legally  invested  in  real 
estate. — Paul  v.  McGraw,  3  Wash.  296, 
28    Pac.    532. 

9.  Increase  of  valuation  on  failure 
to  make  report  or  statement. — Under 
Code,  §  1357,  providing  that  if  any 
person  or  corporation  shall  refuse  to 
furnish  the  verified  statement  re- 
quired, or  to  list  his  property  for  tax- 
ation, the  assessor  shall  proceed  to 
list  and  assess  such  property,  and 
shall  add  to  the  taxable  valuation  100 
per  cent  thereof,  the  penalty  for  the  fail- 
ure and  refusal  of  the  proper  officer  of  a 
branch  bank  to  make  return  to  the  as- 
sessor before  his  books  are  closed  and 
placed  before  the  board  of  review 
can  ont  be  avoided  by  making  return 
thereafter.  Farmers,  Loan,  etc.,  Co. 
V.  Fonda,  114  Iowa  728,  87   N.  W.  724. 

10.  Conclusiveness  of  return. — 
Where  the  president  and  cashier  of 
a  banking  company  makes  out  and  re- 
turns under  oath  to  the  auditor  of  the 
county,  a  statement  of  its  taxable  as- 
sets, which  is  used,  and  the  auditor 
discovers,  after  the  duplicate  is  given 
out  for  collection,  that  the  company 
had  other  taxable  assets,  not  included, 
he  may  proceed,  under  §  46  of  the 
general  tax  law  of  1853,  before  a  final 
settlement  with  the  county  treasurer, 
to  correct  the  duplicate  and  charge 
the  banking  company  the  proper 
amount  of  tax,  first  having  given  no- 
tice to  the  company  of  such  correction 
and  additional  charge,  and  an  oppor- 
tunity to  show  that  the  statement  was 
not  erroneous.  Champaign  County 
Bank  V.   Smith,  7   O.   St.  43. 

Under  Code,  §  1305,  providing  that 
all  property  subject  to  taxation  shall 
be    valued    at    its    actual    value,    which 
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ute  requiring  the  assessor  to  assess  property  "at  its  full  cash  value,"  where 
a  bank  returns  a  list  of  its  property  as  at  a  certain  value,  and  claims  an  un- 
authorized reduction  of  one-third  of  its  alleged  value  the  return  of  the  whole 
amount  by  the  assessor  is  not  an  increase  of  the  assessments. ^^ 

§  329  (Ic)  Proceedings  for  Discovery  and  Valuation  of  Prop- 
erty.— Under  a  statute  providing  that,  for  the  purpose  of  properly  listing 
property  for  taxation,  the  assessor  may  inspect  the  books  of  corporations, 
it  has  been  held  that  he  can  not  examine  the  account  of  any  depositor  in  a 
bank  regardless  of  whether  he  is  bound  to  pay.  taxes  in  the  state. ^^ 

§  329  (Id)  Valuation  of  Bank's  Property— §  329  (Ida)  In  Gen- 
eral.— As  a  general  rule  the  property  and  assets  of  a  banking  association 
are  to  be  taxed  just  as  the  property  of  natural  persons  is  taxed,^^  at  its 
actual  and  true  value. i*  In  ascertaining  the  value  of  the  assets  of  a  bank 
for  taxation,  securities  owned  by  it  will  be  taken  at  their  actual  value  when 


means  its  value  in  the  market  in  the 
ordinary  course  of  trade,  and  §  1322, 
providing  that  shares  of  stock  of  na- 
tional banks  shall  be  assessed  to  the 
individual  stockholders  at  the  place 
where  the  bank  is  located,  and  re- 
quiring the  bank  to  aid  the  assessor  in 
fixing  the  value  of  such  shares,  to  fur- 
nish  a  verified  statement  of  its  finan- 
cial condition,  and  §§  1370,  1371,  re- 
quiring the  board  of  equalization  to 
adjust  assessments  by  raising  or  low- 
ering the  same  as  in  their  opinion  will 
be  just,  contemplate  that  the  assessor 
and  the  board  may  seize  on  any  in- 
formation within  reach  that  may  fur- 
nish aid  to  a  conclusion  on  the  sub- 
ject of  the  value  of  national  bank 
stock  in  assessing  the  same,  and  the 
authorities  are  not  bound  by  the 
showing  of  the  books  of  the  bank. 
First  Nat.  Bank  v.  City  Council,  136 
Iowa    303,    112    N.    W.    829. 

The  par  value  qi  the  shares  of  stock 
in  a  national  bank  was  $100.  The 
statement  furnished  by  the  bank  to 
the  assessor  showed  that  the  value  of 
the  shares  did  not  exceed  $113.  It 
was  proved  that  the  bank  had  trans- 
ferred stock  at  $175  per  share,  and  it 
did  not  appear  that  the  transfer  was 
for  purposes  other  than  investment. 
Held,  that  the  board  of  equalization 
did  not  err  in  fixing  the  value  of  the 
stock  at  $130  per  share.  First  Nat. 
Bank  v.  City  Council,  136  Iowa  303, 
112   N.  W.  839. 

A  national  bank  which  returns  its 
capital  for  taxation  is  not  thereby  es- 
topped from  setting  up  that  the  same 
was  not  subject  to  taxation,  and  refus- 
ing to  pay  the  tax.  Brown  v.  French, 
80   Fed.    166. 


The  action  of  the  cashier  of  a  na- 
tional bank  in  giving  in  to  the  officers 
of  the  city  for  taxation  against  the 
bank  a  number  of  the  shares  of  its 
stock,  taxable  under  the  laws  of  the 
state  to  the  stockholders,  does  not  es- 
top a  receiver  subsequently  appointed 
for  the  bank,  but  before  the  tax'  is 
paid,  from  setting  up  the  mistake. 
Wilmington  v.  Ricaud,  33  C.  C.  A. 
580,  90  Fed.  214. 

Where,  in  a  proceeding  to  determine 
the  value  of  the  assessable  assets  of  a 
bank,  the  bank  had  filed  with  the  as- 
sessor a  sworn  statement  of  its  assets, 
as  required  by  Kirby's  Dig.,  §  6920, 
which  showed  that  its  assets  did  not 
exceed  the  amount  of  its  capital  stock, 
which  was  $25,000,  but  the  bank's 
cashier  testified,  in  explaining  a  state- 
ment made  on  July  1,  1901,  that  the 
bank  had  on  that  day  a  surplus  of 
$3,500,  a  judgment,  in  the  absence  of 
other  testimony,  reducing  the  assess- 
ment from  $50,000  to  $28,500,  was  not 
erroneous,  as  against  the  county. 
Hempstead  v.  Bank,  74  Ark.  37,  84  S. 
W.  1030- 

11.  First  Nat.  Bank  v.  Bailey,  16 
Mont.    135,    40    Pac.    175. 

12.  Proceedings  for  discovery  and 
valuation  —  Examination  of  accounts 
of  depositor. — Applegate  v.  State,  158 
Ind.  119,  63   N.   E.  16. 

13.  Valuation  of  bank's  property  as 
that  of  natural  person. — Griffin  v. 
Heard,   78   Tex.   607,   14   S.   W.   892. 

14.  Property  to  be  assessed  at  ac- 
tual value.— Ankeny  v.  Blakley,  44 
Ore.  78,  74  Pac.  485;  Bank  v.  Miller, 
177    N.    Y.    461,    69    N.    E.    1103. 
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it  exceeds  their  face  value. ^^  Under  an  ordinance  directing  a  tax  "on  all 
personal  property,  money,  and  creditors,  including  all  capital  stock,"  the 
personal  property  of  a  bank  is  to  be  ascertained  by  adding  to  the  paid-up 
capital  the  stockholders'  demand  notes  for  unpaid  stock,  bearing  interest, 
and  held  by  the  bank.^®  Real  estate  owned  by  a  national  banking  associa- 
tion must  not  be  assessed  at  a  higher  percentage  than  other  real  estate  of 
the  same  class  and  character,  situated  in  the  county  and  municipality  where 
the  tax  is  sought  to  be  levied. i'' 

Deduction  of  Indebtedness. — In  some  jurisdictions  statutes  authorizing 
the  deduction  of  bona  fide  debts  from  the  credits  of  any  person  required 
to  list  his  property  for  taxation  are  held  inapplicable  to  banks. ^^  while  in 
others,  such  statutes  are  held  to  apply  to  both  natural  persons  and  cor- 
porations.^^ 


15.  Valuation  of  securities. — Gro- 
ton  Sav.  Bank  v.  Barker,  19  App.  Div. 
64,  45  N.  Y.  S.  811,  reversed  in  154 
N.   Y.   132,   47   N.   E.   1103. 

16.  Manner  of  determining  personal 
property  of  bank. — State  Bank  v. 
Richmond,   79  Va.   113. 

17.  Assessment  of  realty  owned  by 
national  bank. — First  Nat.  Bank  v. 
Albright,  13  N.  Mex.   514,  86  Pac.  548. 

18.  Deduction  of  indebtedness. — 
Board  v.  Fidelity  Sav.  Ass'n,  31  Colo. 
47,   71   Pac.   376. 

Tax  Law  April  13,  1852,  §  10,  al- 
lowing individuals  and  certain  corpo- 
rations in  giving  their  tax  lists  to  de- 
duct their  liabilities  from  the  amount 
of  their  moneys  and  creditors,  having 
been  held  void  as  in  contravention  of 
the  constitution,  which  permits  no  de- 
duction of  liabilities  for  moneys  and 
credits,  it  follows  that  private  bankers, 
even  though  not  those  contemplated 
by  Const.,  art.  12,  §  3,  can  not  deduct 
their  debts  from  their  moneys  and 
credits.      Ellis   v.    Linck,   2   O.    St.   xiii. 

The  receiver  of  an  insolvent  bank  is 
liable  for  taxes  on  the  full  amount  of 
personal  property  and  assets  of  the 
bank,  and  can  not  deduct  therefrom 
the  amount  of  debts  owing  by  the 
bank.  Hewitt  v.  Traders'  Bank,  18 
Wash.   326,   51   Pac.   468. 

Mills'  Ann.  St.,  §  3789,  authorizes 
the  deduction  of  bona  fide  debts  from 
the  credits  of  any  person  required  to 
list  his  property  for  taxation,  provided 
that  nothing  in  such  section  shall  ap- 
ply to  any  bank,  company,  or  cor- 
poration exercising  banking  powers  or 
privileges.  Held,  that  a  savings  as- 
sociation, which  did  business  only  with 
its  members,  receiving  deposits  on 
their  stock  which  they  were  author- 
ized to  withdraw,  and  making  loans  to 
them,   etc.,  was   not  a   corporation   ex- 


ercising banking  privileges  within 
such  proviso.  Board  v.  Fidelity  Sav. 
Ass'n,  31  Colo.  47,  71  Pac.  376. 

Where  a  bank  president,  in  his  re- 
ports to  the  comptroller  of  the  cur- 
rency, certified  that  the  bank  owned 
no  notes  or  securities  which  were  not 
good,  such  president's  liability  as  in- 
dorser  on  certain  notes  which  he 
had  tranjsferred  to  the  bank  would 
not  be  considered  a  real  liability  with- 
in Code,  §  1311,  which  authorizes  the 
taxpayer  to  deduct  from  his  moneys 
and  credits  the  amounts  of  debts  ow- 
ing by  him,  with  the  exception  that 
only  so  much  of  any  liability  as  se- 
curity for  another  shall  be  deducted 
as  a  taxpayer  believes  he  will  be  com- 
pelled to  pay  on  account  of  the  in- 
ability of  the  principal  debtor.  Schoon- 
over  V.  Petcina,  126  Iowa  261,  100  N. 
W.  490. 

19.  Daly  Bank,  etc.,  Co.  v.  Board, 
33  Mont.  101,  81  Pac.  950. 

Pol.  Code,  §  3695,  subd.  8,  relating 
to  assessment  for  taxation,  providing 
for  a  deduction  of  deposits  in  the 
hands  of  private  bankers  from  moneys 
on  hand  and  in  transit,  and  providing 
that  only  deposits  other  than  cur- 
rent deposits  may  be  deducted  from 
bills  and  accounts  receivable  and  other 
credits,  and  §  3701,  authorizing  any 
taxpayer  to  deduct  from  his  credits 
all  debts  then  owing  to  him,  being  in 
direct  conflict,  the  latter  section  pre- 
vails, under  §  5165,  providing  that  if 
conflicting  provisions  are  found  in  dif- 
ferent sections  of  the  same  chapter  cr 
iajrticle,  the  last  in  nume,rical  lorder 
must  prevail,  unless  such  construction 
is  inconsistent  with  the  meaning  of 
such  chapter  or  article.  Clark  v.  Ma- 
her.    34   Mont.   391,   87    Pac.   272. 

That  a  bank  possessed  money  and 
Ireal    estate    subject    to    taxation,    but 
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Deduction  of  Deposits. — In  those  jurisdictions  where  bank  deposits 
are  taxable  to  the  bank  as  its  property,  rather  than  to  the  depositors,^"  it  is 
generally  held  that  banks,  in  ascertaining  their  property  for  taxation,  are 
not  entitled  to  deduct  deposits  held  by  them  from  their  gross  assets,  moneys 
and  credits. ^1     In  the  case  of  savings  banks,  however,  it  is  held  in  some 


which  was  not  assessed  because  of 
the  mistaken  deduction  of  debts,  does 
not  affect  the  question  of  its  liability 
under  an  assessment  of  credits  from 
which  they  are  entitled  to  have  the 
debts  deducted.  Clark  v  Maher,  34 
Mont.  391,  87  Pac.  372. 

Moneys  due  a  bank  from  other 
banks  are  credits  within  Pol.  Code,  § 
3680,  defining  credits  as  solvent  debts, 
secured  or  unsecured,  owing  to  a  per- 
son. Clark  V.  Maher,  34  Mont.  391, 
87  Pac.  272. 

That  a  bank  demanded  that  in  as- 
sessing its  property  for  taxation  its 
deposits  be  deducted  from  the  amount 
of  moneys  on  hand  andi  in  tranisit 
as  provided  in  Pol.  Code,  §  3695, 
subd.  8,  does  not  affect  its  right  to 
have  its  indebtedness  deducted  from 
its  credits,  as  authorized  by  §  3701. 
Clark  V.  Maher,  34  Mont.  391,  87  Pac. 
272. 

20.  See  ante,  "Deposits,"  §  326   (If). 

21.  General  rule  as  to  deduction  of 
deposits. — Security,  etc.,  Trust  Co.  v. 
Hinton,  97  Cal.  214,  32  Pac.  3;  Bank 
V.  Oxford,  70  Miss.  504,  13  So.  303; 
Ellis   V.   Linck,   3   O.   St.   66. 

Const.,  art.  13,  §  1,  provides  that 
all  property  in  the  state,  not  exempt 
under  the  laws  of  the  United  States, 
shall  be  taxable;  that  the  word  "prop- 
erty" includes  moneys,  credits,  etc., 
and  that  the  legislature  may  provide, 
except  in  the  case  of  credits  secured 
by  mortgage,  for  a  deduction  of  cred- 
its or  debts  due  bona  fide  residents  of 
the  state.  Los  Angeles  City  Ordi- 
nance, §  4,  subd.  5  (a  copy  of  Pol. 
Code,  §  3629,  subd.  6),  provides  that 
the  taxpayer  may  deduct  from  his 
solvent  unsecured  credits  his  unse- 
cured debts  owing  to  bona  fide  resi- 
dents of  the  state.  Pol.  Code,  §  3617, 
subd.  6,  as  amended  by  Laws  1881, 
provides  that  credits  or  debts  arising 
on  account  of  any  money  deposited 
with  savings  or  loan  corporations  shall, 
for  the  purpose  of  taxation,  be  deemed 
an  interest  in  the  property  of  such 
corporation,  and  shall  not  be  assessed 
to  the  creditors  thereof.  Held  that, 
if  there  be  any  conflict  between  such 
ordinance  and  §  3617,  the  latter  gov- 
erns, as  being  a  "general  law,"  and  a 
loan  and  savings  bank  doing  business 


in  the  city  of  Los  Angeles  is  not  en- 
titled, for  the  purposes  of  municipal 
taxation  on  its  property,  to  a  deduc- 
tion from  its  solvent  unsecured  cred- 
its of  its  unsecured  liability  to  its 
depositors  for  money  deposited.  Se- 
curity, etc.,  Trust  Co.  v.  Hinton,  97 
Cal.  314,  32  Pac.  3. 

A  contention  that  the  debts  of  such 
bank  are  not,  for  the  purpose  of  taxa- 
tion, within  §  3617,  on  the  ground 
that  they  are  not  ordinary  deposits, 
but  debts  for  borrowed  money,  re- 
payable in  the  exact  sum  borrowed, 
with  interest  thereon,  irrespective  of 
the  profits  or  losses  of  the  bank,  can 
not  be  sustained;  Civ.  Code,  §  571,  un- 
der which  such  bank  was  organized, 
providing  that  corporations  organized 
for  the  purpose  of  loaning .  funds  of 
their  depositors  may  loan  the  funds 
thereof,  receive  deposits  of  money, 
loan  the  same  and  repay  depositors, 
with  or  without  interest — the  method 
in  which  such  bank  conducted  its 
business.  Security,  etc..  Trust  Co.  v. 
Hinton,   97   Cal.   314,   32   Pac.   3. 

A  decree  taxing  the  bank  as  an  in- 
dividual, and  deducting  from  its  choses 
in  action  its  liabilities  in  the  shape 
of  deposits,  is  erroneous.  Bank  v.  Ox- 
ford, 70  Miss.  504,  12  So.  303. 

Const.,  art.  13,  §  3,  enacted  that  the 
General  Assembly  shall  'provide  for 
taxing  the  notes  and  bills,  discounted 
or  purchased,  moneys  loaned,  and  all 
other  property,  effects,  or  dues  of 
every  description,  without  deduction, 
of  all  banks  now  existing  or  hereafter 
created,  and  of  all  bankers,  so  that  all 
property  employed  in  banking  shall 
always  bear  a  burden  of  taxation  equal 
to  that  imposed  on  property  of  indi- 
viduals. Held,  that  banks  were  not 
entitled  to  deduct  from  the  gross 
amount  of  their  moneys  and  credits, 
including  those  aopertaining  to  their 
business,  deposits  held  by  them,  unless 
specially  made.  Ellis  v.  Linck,  3  O. 
St.  66. 

Rev.  St.,  §  3408,  provides  that  state 
banks  shall  pay  a  tax  of  1-34  of  1 
per  cent  per  month  on  the  average 
deposits  of  monev  subject  to  payment 
by  check  or  draft,  or  represented  by 
certificates  of  deposit  or  otherwise 
whether  payable  on  demand  or  at  some 
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jurisdictions  that  for  the  purpose  of  ascertaining  the  amount  of  property  of 
a  savings  bank,  Hable  to  taxation,  the  amount  of  its  deposits  is  to  be  deducted 
from  its  gross  assets  as  a  Hability.-^  Under  statutes  providing  that  private 
bankers  shall  list  for  taxation  their  money  on  hand  and  in  transit,  and  in 
the  hands  of  others  subject  to  draft,  except  treasury  notes,  and  their  bills 
receivable  and  other  credits,  and  that  from  this  aggregate  shall  be  de- 
ducted the  amount  of  "money  on  deposit,"  it  has  been  held  that  private  bank- 
ers are  entitled  to  deduct  the  full  amount  due  depositors,  though  part  of  the 
money  deposited  may  have  been  treasury  notes;  "money  on  deposit"  being 
.general  deposits,  and  not  special  deposits  held  by  the  bank  as  a  bailee. ^^ 

§  329  (Idb)  Valuation  of  Franchises  and  Privileges. — A  franchise 


future  day.  Plaintiff,  as  such  bank,  re- 
ceived for  deposit  checks  and  drafts 
on  other  city  banks,  which  were  sent 
by  it  to  another  bank  to  be  put  through 
the  clearing  house,  necessitating  the 
keeping  of  a  large  balance  in  such 
other  bank  as  to  meet  any  balances 
that  might  be  due  from  plaintiff  to 
such  bank  on  account  of  those  clear- 
ances. Held,  that  the  checks  and 
drafts  upon  other  city  banks  consti- 
tuted a  part  of  plaintiff's  deposits  sub- 
ject to  payment  on  check  or  draft, 
and  should  be  included  in  determining 
the  average  daily  deposits  for  the  pur- 
pose of  taxation.  Bank  v.  Weber, 
41    Fed.   413. 

But  checks  of  country  banks,  de- 
posited with  plaintiff,  which  were  not 
considered  as  subject  to  payment  on 
check  or  draft  until  they  had  been 
sent  to  the  respective  country  banks 
against  whom  they  were  drawn,  and 
returned  as  good,  should  not  have 
been  included  in  the  average  daily  de- 
posits until  such  return  was  made. 
Bank  v.    Weber,   41    Fed.   413. 

Under  Pub.  St.,  c.  13,  §  20,  providing 
for  a  tax  on  savings  banks  of  a  per- 
centage, to  be  paid  semiannually,  on 
the  average  amount  of  deposits  for 
the  six  months  preceding,  the  tax  is 
to  be  computed  on  the  amount  de- 
posited, together  with  the  interest 
and  dividend  accruing  and  payable  to 
depositors,  and  does  not  include  the 
guaranty  fund  of  the  bank,  nor  the 
undivided  profits.  Suffolk  Sav.  Bank 
V.  Commonwealth,  151  Mass.  103,  33 
N.    E.   728. 

22.  Deduction  of  deposits  in  assess- 
ing property  of  savings  banks. — 
Bridgeport  Sav.  Bank  v.  Barker,  154 
N.  Y.  138.  47  N.  E.  973.  affirming  order 
17  Misc.  Reo.  180,  40  N.  Y.  S.  1001. 

Moneys    due    from    a    savings    bank 
to    its    depositors    are    debts    of    the 
3  B  &  B— 41 


bank,  and  should  be  deducted  as  such 
from  its  gross  assets  in  assessing  its 
property  for  taxation.  Groton  Sav. 
Bank  v.  Barker,  19  App.  Div.  64,  45  N. 
Y.  S.  811,  order  reversed  in  154  N.  Y. 
123,  47   N.   E.  1103. 

The  primary  relation  of  a  depositor 
in  a  savings  bank  to  the  corporation 
is  that  of  a  creditor,  and,  for  the  pur- 
pose of  ascertaining  the  amount  of 
property  of  a  savings  bank  liable  to 
taxation,  the  amount  of  its  deposits 
is  to  be  deducted  from  its  gross  as- 
sets, as  a  liability.  Order  17  Misc. 
Rep.  180,  40  N.  Y.  S.  1001,  affirmed. 
Bridgeport  Sav.  Bank  v.  Barker,  154 
N.    Y.    138,    47    N.    E.    973. 

A  savings  bank  which  owns  United 
States  bonds,  not  subject  to  taxation, 
is  entitled,  in  the  estimate  of  its  prop- 
erty subject  to  taxation,  to  have  such 
bonds  deducted  from  its  apparent  sur- 
plus over  and  above  the  amount  of  its 
deposits.  Order  17  Misc.  Rep.  180, 
40  N.  Y.  S.  1001,  affirmed.  Bridge- 
port Sav.  Bank  v.  Barker,  154  N.  Y. 
128,  47  N.   E.  973. 

23.  Deduction  under  statute  relat- 
ing to  private  bankers. — Griffin  v. 
Heard,  78  Tex.  607,  14  S.  W.  893. 

In  a  suit  to  enjoin  the  collection  of 
taxes,  a  banker  testified  that  he  had 
in  cash  in  his  vaults  $38,333.71,  and 
$40,492  with  other  banks,  and  that  of 
this  amount  $68,141  was  in  treasury 
notes.  It  was  not  shown  whether  the 
money  with  other  banks  was  on  gen- 
eral or  special  deposit.  The  bank  was 
doing  business  on  a  capital  of  $60,000. 
Held,  that  it  must  be  presumed  the 
money  with  other  banks  was  on  gen- 
eral deposit  subject  to  draft,  and  that 
the  evidence  is  insufficient  to  support 
a  finding  that  the  bank  held  $68,141  in 
treasury  notes.  Griffin  v.  Heard,  78 
Tex.  607,  14  S.  W.  893. 
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tax  imposed  upon  savings  banks  in  proportion  to  their  average  deposits  is 
upon  the  privilege  of  continuing  such  business  under  a  corporate  organiza- 
tion, and  the  amount  thereof  may  be  ascertained  upon  such  basis  as  the  legis- 
lature may  prescribe.^* 

§  329  (Idc)  Valuation  of  Capital  or  Capital  Stock.— While  the 
precise  mode  of  valuing  the  capital  or  capital  stock  of  banks  for  the  purpose 
of  taxation  varies  in  the  different  states,  the  usual  method  is  to  assess  the 
same  at  its  actual  value,  after  deducting  therefrom  property  exempt,^^  or 
property  otherwise  taxed.^^ 


24.  Valuation  of  franchises  and 
privileges. — State  v.  Franklin  County, 
etc.,  Trust  Co.,  74  Vt.  246,  52  Atl. 
1069. 

Code,  art.  81,  §  86,  requires  every 
savings  bank  to  pay  an  annual  fran- 
chise tax  of  one-fourth  of  1  per  cent 
on  the  total  amount  of  deposits  held 
by  such  bank,  and  provides  that  "no 
other  tax  shall  be  laid  on  such  bank 
institution  or  corporation  in  respect 
to  such  deposits,"  but  that  its  real 
estate  shall  be  liable  to  taxation.' 
Acts  1890,  c.  491,  which  is  made  a 
part  of  §  86,  as  §  86a,  prescribes  that 
nothing  in  §  86  shall  be  construed  as 
granting  exemption  from  taxation 
to  any  property  which  is  legally  taxa- 
ble, because  of  its  ownership  by  a  sav- 
ings bank.  Previous  to  the  passage 
of  §  86  the  total  amount  of  deposits 
of  savings  banks  to  be  taxed  had  been 
ascertained  by  deducting  from  the 
gross  amount  of  deposits  the  portion 
of  the  same  invested  in  nontaxable 
securities.  A  bank  had  paid  the  tax 
of  one-fourth  of  1  per  cent  on  its  de- 
posits, and  a  tax  on  its  realty,  but  not 
a  tax  levied  by  a  municipality  on  its 
securities.  Held,  that  in  an  action 
to  collect  the  municipal  tax  on  securi- 
ties purchased  with  deposits,  that 
Acts  1890,  c.  491,  and  Code,  art.  81,  § 
86,  must  be  construed  together,  and 
hence  savings  banks  were  liable  to 
a  franchise  tax  of  one-fourth  of  1  per 
cent  on  the  total  amount  of  their  de- 
posits, without  any  deduction  for  the 
portion  invested  in  non-taxable  se- 
curities, and  therefore  the  tax  on  the 
securities  was  void.  Westminster  v. 
Westminster  Sav.  Bank,  92  Md.  63,  48 
Atl.  34. 

Under  Tax  Law  (Laws  1896,  p.  795, 
c.  908,  Laws  1901,  p.  296,  c.  117),  § 
187b,  providing  that  every  savings 
bank  shall  pay  an  annual  franchise  tax 
eaual  to  1  per  cent  "on  the  par  value 
of  its  surplus  and  undivided  earnings," 
interest  on  investments,  accrued  but 
not  payable  at  the  time  of  the  assess- 


ment, is  properly  included;  Banking 
Law  (Laws  1892,  p.  1853,  c.  689),  §  20, 
requiring  the  banks  in  making  reports 
of  their  condition  to  state  the  whole 
amount  of  "interest  or  profits  received 
or  earned."  Bank  v.  Miller,  84  App. 
Div.  168,  82  N.  Y.  S.  631,  modified  177 
N.    Y.   461,    69    N.    E.   1103. 

25.  Deduction  of  exempt  property. — 
Campbell  v.  Centerville,  69  Iowa  439, 
29  N.  W.  596;  First  Nat.  Bank  v. 
Board,  41  La.  Ann.  181,  5  So.  408; 
Savings  Bank  v.  Coleman,  135  N.  Y. 
231,   31   N.   E.   1032. 

A  banker's  United  States  bonds  and 
treasury  notes,  not  subject  to  taxa- 
tion by  the  state,  and  his  land  taxed 
as  such,  are  to  be  deducted  from  his 
capital,  as  ascertaining  the  amount  of 
his  capital  for  assessment.  Campbell 
V.  Centerville,  69  Iowa  439,  39  N.  W. 
596. 

Under  Comp.  St.,  c.  77,  art.  1,  § 
30,  providing  for  the  listing  of  prop- 
erty of  bankers,  brokers,  etc.,  the 
amount  of  deposits  on  hand,  funds  in 
the  hands  of  other  bankers,  checks, 
and  other  cash  items,  are  proper  sub- 
jects of  taxation,  as  the  property  of 
the  bank;  but  the  amount  of  bills  re- 
ceivable, discounted  or  purchased,  and 
other  credits  due  or  to  become  due, 
accounts  receivable,  and  interest  due. 
and  unpaid,  are  not  assessable,  and 
should  be  deducted  from  the  bank's 
return.  Seward  v.  Cattle,  14  Neb.  144, 
15  N.  W.  337. 

Where  the  tax  commissioners  have 
deducted  from  the  assets  of  a  foreign 
savings  bank  all  its  liabilities,  and  also 
all  its  pioperty  exempt  from  taxation, 
and  all  its  prooerty  subject  to  taxation 
elsewhere,  and  have  thus  ascertained 
its  surplus,  and  have  assessed  its  in- 
vestments in  the  stock  of  domestic 
corporations  on  that  basis,  such  for- 
eign bank  is  not  entitled  to  a  further 
deduction  of  its  liabilities  from  the  as- 
sessment thus  made.  Savings  Bank  v. 
Coleman.  135  N.  Y.  231,  31  N.  E.  1032. 

26.  Deduction    of    property    other- 
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§  329  (Idd)  Determination  of  Amount  of  Deposits.— In  Gen- 
eral.— Money  or  a  deposit  in  bank  subject  to  withdrawal  on  demand  is  not 
a  "credit,"  from  which,  for  the  purpose  of  return  for  taxation,  debts  owin^^ 
by  the  person  making  the  return  may  be  deducted. ^'^ 


wise  taxed. — Campbell  v.  Centerville, 
69  Iowa  439,  29  N.  W.  596;  First  Nat. 
Bank  v.  Board,  ,  41  La.  Ann.  181,  5 
So.  408;  Savings  Bank  v.  Coleman,  135 
N.  Y.  231,  31  N.  E.  1023. 

Act  1886,  No.  98,  §  38,  provides  that 
the  shares  of  a  bank  shall  be  assessed 
to  the  stockholders,  and  that  "all 
property  owned  by  the  bank  *  *  * 
which  is  taxable  under  section  1  of 
this  act  shall  be  assessed  directly  to 
the  bank,  *  *  *  and  the  pro  rata  of 
such  direct  property  taxes,  and  of  all 
exempt  property  proportioned  to  each 
share  of  capital  stock  shall  be  de- 
ducted from  the  amount  of  taxes  as- 
sessed to  that  share  under  this  section." 
Held,  that  the  words  "exempt  prop- 
erty" do  not  apply  to  state  and  United 
States  bonds.  First  Nat.  Bank  v. 
Board,   41    La.   Ann.    181,    5    So.    408. 

Code  1873,  §§  818,  819,  provide  that 
shares  in  national  banks  shall  be  listed 
in  the  names  of  stockholders,  but  that 
the  tax  shall  be  paid  by  the  banks. 
Rev.  St.  U.  S.,  §  5319  [U.  S.  Comp. 
St.  1901,  p.  3503],  authorizing  the  taxa- 
tion of  national  banks,  provides  that 
it  "shall  not  be  at  a  greater  rate  than 
is  assessed  on  other  moneyed  capital 
''n  the  hands  of  individual  citizens,"  and 
Code  1873,  §  818,  contains  a  like  re- 
striction. Rev.  St.  U.  S.,  §  5319  [U. 
S.  Comp.  St.  1901,  p.  3502],  provides 
also  that  the  real  estate  of  such  banks 
may  be  taxed  "to  the  same  extent,  ac- 
cording to  its  value,  as  other  real 
property  is  taxed."  Code  1873,  §  813, 
nrovides  that  "the  stock  of  corpora- 
tions" shall  be  assessed  at  its  cash 
value.  Held  that,  where  a  national 
bank  is  taxed  for  lands  paid  for  out 
of  its  capital  stock,  the  assessment 
upon  its  capital  stock  should  be  made 
after  deducting  from  its  cash  value 
the  value  of  such  real  estate.  First 
Nat.  Bank  v.  Albia,  86  Iowa  38,  53  N. 
W.  334. 

Under  Act  April  29,  1863,  requiring 
that  all  banks  shall  be  liable  to  taxa- 
tion on  a  valuation  of  their  capital 
stock,  equal  to  the  amount  of  their 
capital  stock  paid  in,  or  secured  to  be 
paid  in,  a  bank  was  properly  as- 
sessed on  the  whole  amount  of 
its  capital  stock,  after  deductins;  there- 
from the  amount  of  the  cost  of  its 
real  estate,  arfd  stock  held  by  chari- 
table  institutions,   though   the   affidavit 


of  the  cashier  stated  that  the  bank  then 
held  securities  of  the  United  States  to 
an  amount  exceeding  its  capital  stock, 
and  that  the  value  of  its  other  personal 
estate  did  not  exceed  the  amount  of 
debts  due  from  the  bank.  People  v. 
Commissioners   (N.   Y.),  40   Barb.   334. 

In  assessing  bank  stock  under  Laws 
1866,  c.  761,  providing  for  the  deduc- 
tion of  the  value  of  real, estate  from 
the  "whole  amount  of  the  capital 
stock,"  the  actual  value  of  the  stock, 
and  not  its  nominal  value,  is  to  be 
considered.  Tradesmen's  Nat.  Bank  v. 
Commissioners,  69  N.  Y.  961;  reversing 
9  Hun  650. 

Under  Tax  Law  (Laws  1896,  c.  908), 
§  13,  requiring  capital  stock  to  be  as- 
'  sessed  at  its  actual  value  after  deduct- 
ing the  assessed  value  of  the  realty, 
and  §  34,  providing  that  in  assessing 
shares  of  bank  stock  there  shall  be 
deducted  from  the  value  such  propor- 
tionate sum  as  the  assessed  value  of 
the  realty  bears  to  the  value  of  the 
shares,  in  fixing  the  value  of  shares 
of  national  bank  stock  the  assessed 
value  of  the  realty,  and  not  its  full 
value,  is  to  be  deducted  from  the  ac- 
tual value  of  the  shares  ascertained 
by  taking  the  realty  and  other  as- 
sets at  full  value.  Order  47  App.  Div. 
394.  62  N.  Y.  S.  331.  affirmed.  Jen- 
kins V.  Neff.  163  N.  Y.  320,  57  N.  E. 
408,  affirmed  in  186  U.  S.  330,  46  L. 
Ed.   1140,  32   S.   Ct.   905. 

The  taxation  of  the  shares  of  stock 
in  national  banks,  under  Act  AdhI  1, 
1869  (3  Gen.  St,  p.  3302),  is  substan- 
tially taxation  of  all  the  property  of 
the  banks,  so  that  debtors  of  such 
banks,  who  have  secured  the  debts  by 
mortgaging  their  real  estate,  may  prop- 
erly claim  to  deduct  the  'debts  from 
the  assessed  value  of  the  realty.  Mv- 
ers  V.  Campbell,  64  N.  J.  L.  186,  44 
At!.    863. 

Real  estate  taken  bv  a  bank  in  pay- 
ment of  a  debt,  and  that  ownpd  by  it 
and  necessary  for  its  immediate  ac- 
commodation, is  a  part  of  its  capital 
stock,  and  therefore  not  subject  to 
taxation  as  real  estate,  where  the  taxa- 
tion of  the  capital  stock  is  otherwise 
provided  for.  State  Bank  v.  Bracken- 
rido-e  rind,).  7  Blackf,  395. 

27.  Money  on  deposit  not  a  "credit" 
from  which  debts  of  depositor  may  be 
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As  to  deduction  of  deposits  from  assets,  moneys  and  credits  of 
banks,  see  ante,  "In  General,"  §  329  (Ida). 

§  329   (Ide)  Valuation  of  Surplus  and  Undivided  Profits. — It  has 

been  held  that  under  a  statute  requiring  savings  banks  to  pay  a  certain  an- 
nual tax  on  the  par  value  of  its  surplus  and  undivided  earnings,  the  bonds 
and  securities  in  which  the  surplus  is  invested  must  be  appraised  at  their 
market  value,  whenever  such  value  is  less  than  the  par  value. ^^ 

§  329    (Idf)   Valuation  of  Shares— §  329    (Idfa)  In  General.— 

It  is  the  general  rule  that  shares  of  bank  sjiock  should  be  assessed  at  their 
full  and  true  market  value, ^^  and  it  is  error  to  assess  them  at  their  par  value, 


deducted.— Hagerty  v.  McNeill,  7  O. 
C.   C.  388,  4  O.  C.  D.  647. 

Money  deposited  in  a  bank  and  evi- 
denced by  a  certificate  of  deposit  pay- 
able on  demand  is  liable  to  assess- 
ment as  money  and  not  as  a  credit, 
under  Revenue  Laws  1903,  p.  389,  c. 
73  (Cobbey's  Ann.  St.  1903,  §  10,403). 
White  V.  Lincoln,  79  Neb.  153,  112  N. 
W.    369. 

The  various  statutory  provisions, 
construed  together,  make  it  apparent 
that  money  on  deposit  in  a  national 
bank,  not  drawing  interest,  is  taxable 
to  the  depositor,  without  any  deduc- 
tion on  account  of  debts  due  from 
him.  Gray  v.  Street  Comm'rs,  138 
Mass.  414. 

28.  Appraisal  of  bonds  and  securi- 
ties in  which  surplus  invested. — Laws 
of  New  York,  1896,  p.  859,  c.  908,  as 
amended  by  Laws  1901,  p.  296,  c.  117, 
requires  every  savings  bank  to  pay  to 
the  state  an  annual  tax  of  1  per  cent 
on  the  par  value  of  its  surplus  and 
undivided  earnings.  Held  that,  in  as- 
certaining the  value  of  the  surplus  and 
undivided  earnings  for  such  purpose, 
the  comptroller  must  appraise  the 
bonds  and  securities  on  which  the 
surplus  is  invested  at  their  market 
value,  whenever  such  value  is  less  than 
the  par  value,  in  accordance  with  the 
provisions  of  Laws  1892,  pp.  1900, 
1901,  c.  689,  §§  123,  124,  authorizing 
savings  banks  to  accumulate  a  sur- 
plus not  to  exceed  fifteen  per  cent  of 
their  deposits,  and  providing  that,  in 
determining  the  per  cent  of  surplus 
held  by  any  savings  bank,  its  interest- 
paying  stocks  and  bonds  shall  not  be 
estimated  above  their  par  value,  or 
above  their  market  value'if  below  par. 
Order  84  App.  Div.  168,  82  N.  Y.  S. 
621,  modified.  Bank  v-  Miller,  177  N. 
Y.    461,    69    N.   E.    1103. 

The  credit  of  a  solvent  debtor  and 
interest-bearing    securities    are    valued 


for  taxation  at  their  face  value.  State 
V.  Clement  Nat  Bank  (Vt.),  78  Atl. 
944. 

In  absence  of  a  contrary  showing, 
land  in  which  the  surplus  of  a  bank 
is  invested  is  presumed  equal  in  value 
to  the  amount  invested  therein  for 
the  purposes  of  taxation.  Smith  v. 
Stephens,    173    Ind.    564,    91    N.    E.    167. 

29.  United  States. — People's  Nat. 
Bank  v.  Marye,  107  Fed.  570. 

Maryland. — Schley  v.  Montgomery 
County  Comm'rs,  106  Md.  407,  67  Atl. 
250. 

Mississippi. — Bank  v.  Board,  79  Miss. 
152,    29    So.    825. 

Missouri. — Gracy  t'.  Catron,  118  Mo. 
280,  24  S.  W.  439;  St.  Louis  Bldg,  etc., 
Ass'n  V.  Lightner,  47  Mo.  393. 

New  Jersey. — Stratton  v.  Collins,  43 
N.  J.  L.  562;  Lippincott  -v.  Lippincott, 
74  N.  J.  L.  (45  Vr.)  439,  66  Atl.  113; 
Newark  v.  Tunis,  81  N.  J.  L.  (52  Vr.) 
45,  78  Atl.  1066. 

New  York. — People  v.  Assessors,  2 
Hun   583. 

North  Carolina. — Pullen  v.  Corpora- 
tion Comm.,  152  N.  C.  548,  68  S.  E.  155. 

Oregon. — Ankeny  v.  Blakley,  44  Ore. 
78,    74    Pac.    485. 

Shares  of  stock  in  a  banking  cor- 
poration should  not  be  assessed  at 
their  par  value,  but  at  their  actual  cash 
value.  Gracy  v.  Catron,  118  Mo.  280, 
34  S.  W.  439. 

Code  Pub.  Gen.  Laws,  art.  81,  §  159, 
provides  that  the  state  tax  commis- 
sioner shall  make  certain  deductions 
from  the  aggregate  value  of  all  shares 
of  banks,  corporations,  and  iomt 
stock  companies,  in  determining  the 
taxable  value  of  stock,  but  does  not 
state  how  the  aggregate  value  shall 
be  determined.  Declaration  of  Rights, 
art.  15,  requires  taxation  to  be  accord- 
ing to  the  actual  worth  of  property. 
Held,  that  in  determining  the  aggre- 
gate value  of  bank  stock  the  state  tax 
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when  their  actual  or  marked  value  is  in  excess  of  the  par  value. ^^  Bank  shares 
may  be  rated  for  taxation  at  more  than  would  be  produced  by  a  dividend 
of  the  capital  and  surplus  among  all  the  shares,  the  bank's  business  and 
franchises  being  likewise  entitled  to  consideration  in  fixing  their  leal  worth. ^^^ 
United  States  bonds  owned  by  a  bank  are  property  which  tends  to  enhance 
the  value  of  its  capital  stock,  and  are  properly  considered  in  determining 
the  assessable  value  of  its  shares. ^^  Where,  however.  United  States  bonds 
owned  by  a  bank  are  not  considered  in  determining  the  assessable  value  of 
its  shares,  the  omission  can  not  be  remedied  by  afterwards  assessing  them  to 
the  bank  as  omitted  property. ^^ 


commissioner  may  not  add  the  amount 
of  capital  stock,  surplus  fund,  and  un- 
divided proiits,  and  deduct  one-fourth 
of  the  total,  but  that  he  should  take 
the  market  or  intrinsic  value,  and  make 
only  such  deductions  therefrom  as  are 
reasonable  on  account  of  fluctuations 
and  actual  conditions.  Schley  v.  Mont- 
gomery County  Comm'rs,  106  Md.  407, 
67    Atl.    250. 

Rev.  St.,  §  2762,  requiring  the  shares 
of  incorporated  banks  to  be  listed  for 
taxation  at  their  true  value  in  money, 
is  not  in  conflict  with  Rev.  St.  U.  S.,  § 
3701,  providing  that  all  stocks,  treas- 
ury notes,  and  other  United  States  ob- 
ligations shall  be  exempt  from  state 
taxation.  Cleveland  Trust  Co.  v.  Lan- 
der, 62  O.  St.  266,  56  N.  E.  1036,  af- 
firmed in  184  U.  S.  Ill,  46  L.  Ed.  456, 
22  S.  Ct.  394. 

30.  People  v.  Assessors  (N.  Y.),  2 
Hun  583. 

Under  Code  1892,  §  3764,  providing 
that,  for  the  purpose  of  taxation,  bank 
stock  shall  be  rated  at  par,  unless  it 
appears  to  be  worth  more  or  less,  an 
assessment  thereof  for  state  and  county 
taxes,  based  on  a  two-thirds  estimate 
of  the  value,  merely  because  property 
generally  was  assessed  on  that  basis, 
is  erroneous,  and  the  city  wherein  such 
bank  was  located  was  not  bound  by 
such  valuation,  but,  in  estimating  taxes 
due  it  from  the  bank,  was  entitled  to 
assess  its  stock  at  par  value.  Alex- 
ander V.  Thomas,  70  Miss.  517,  12  So. 
708. 

Where  certain  shares  of  stock  of  a 
bank,  which  are  above  par,  have  es- 
caped taxation,  they  are  subject  to  an 
assessment  for  back  taxes  computed 
according  to  the  actual,  and  not  the 
par,  value  of  such  stock.  Bank  v.  La- 
fayette, 79  Miss.  152,  29  So.  825. 

Certain  bank  stock  having  been  as- 
sessed at  its  market  value  for  state 
taxes,    an    ordinance    imposing    a    tax 


of  90  cents  on  every  $100  of  the  "as- 
sessed value"  thereof  was  not  objec- 
tionable on  the  grounds  that  such  as- 
sessment was  not  on  the  market  value 
of  the  stock,  the  assessment  having 
been  made  on  the  assessed  valuation 
for  state  taxes,  as  required  by  Const., 
art.  8,  §  128  [Code,  p.  ccxliii] ;  and  Code 
1904,  p.  495,  §  1033h.  West  v.  New- 
port   News,    104    Va.    21,    51    S.    E.    206. 

31.  Consideration  of  bank's  business 
and  franchises  in  valuing  shares. — 
Stratton  v.    Collins,   43   N.  J.   L.   562. 

32.  Consideration  of  United  States 
bonds  owned  by  bank  in  valuing  shares. 
— Security  Sav.  Bank  v.  Carroll,  128 
Iowa  230,  103  N.  W.  379;  National 
State  Bank  v.  Burlington,  119  Iowa 
696,  94  N.  W.  234;  First  Nat.  Bank 
V.  Independence,  123  Iowa  482,  99  N. 
W.   142. 

The  general  exemption  of  United 
States  bonds  from  state  taxation  does 
not  entitle  a  bank  to  deduct  the 
amount  of  such  bonds  from  the  value 
of  the  shares  of  stock  which  are  as- 
sessed to  it  for  the  purpose  of  taxa- 
tion under  Code,  §  1322.  People's 
Sav.  Bank  v.  Des  Moines  (Iowa),  101 
N.  W.  867,  reversed  in  205  U.  S.  503, 
51   L.   Ed.   901,   27   S.   Ct.   571. 

Though  United  States  bonds  as  such 
can  not  be  taxed,  the  shares  of  the 
capital  stock  of  the  corporation  can  be 
taxed  at  their  true  value  if  invested  in 
such  bonds;  and  where  the  officers  of  a 
bank  furnish  the  assessor  with  the 
names  of  shareholders,  together  with 
the  amount  of  stock  held  by  each, 
their  shares  should  be  so  assessed  as 
to  cover  the  value  of  their  bonds,  and 
it  will  be  the  duty  of  the  officers  to 
pay  the  tax  in  behalf  of  the  sharehold- 
ers. St.  Louis  Bldg.,  etc.,  Ass'n  v. 
Lightner,    47    Mo.   393. 

33.  Security  Sav.  Bank  v.  Carroll, 
128   Iowa  230,   103   N.   W.   379. 
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Deduction  of  Indebtedness  of  Holders  of  Stock  or  Securities.— 

In  some  jurisdictions  it  is  held  that  the  debts  of  an  individual  shareholder 
in  a  bank  may  not  be  deducted  from  his  shares  of  stock  ;^*  but  in  others  it 
has  been  held  that  in  listing  property  for  taxation,  a  stockholder  in  a  state 
bank  is  entitled  to  have  his  share  of  the  capital  stock  included  in  the  sum  of 
his  credits  from  which  his  debts  shall  be  deducted.^^ 

Deduction  of  Nontaxable  Property  or  Property  Otherwise  Taxed. 
— In  ascertaining  the  true  value  of  bank  stock  for  the  purpose  of  taxation,  it 
is  not  requested  in  some  jurisdictions,  that  the  nontaxable  property  of  the 
banks  should  be  deducted  from  their  assets,^*  and  under  the  laws  of  New 
York  where  the  assessors  ascertain  the  value  of  the  shares  of  bank  stock  from 
the  total  value  of  the  corporate  property,  they  must  include  the  value  of  the 
real  estate,  and  can  not  deduct  it  in  making  the  assessraent.^^    In  other  juris- 


34.  Deduction  of  debts  of  share- 
holders unauthorized.  —  Commercial 
Nat.  Bank  v.  Chambers,  31  Utah  324, 
61  Pac.  560,  56  L.  R.  A.  346.  Judg- 
ment affirmed  in  183  U.  S.  556,  43  L,. 
Ed.  1237,  21  S.  Ct.  863. 
,  Code,  §  1309,  provides  that  the  term 
"credit"  as  used  in  the  chapter  pro- 
viding for  the  deduction  of  debts  from 
credits  listed'  for  taxation  (shall  in- 
clude every  claim  or  demand  due  or 
to  become  due  for  money,  labor,  or 
other  valuable  thing,  every  annuity  or 
sum  of  money  receivable  at  stated 
periods,  and  all  money  or  property  of 
any  kind  secured  by  deed,  title,  bond, 
mortgage,  or  otherwise.  Code,  § 
1308,  being  a  substantial  re-enactment 
of  previous  provisions  on  the  subject, 
declares  that  all  other  property  is  sub- 
ject to  taxation  in  the  manner  pre- 
scribed, and  that  the  section  is  intended 
to  embrace  "credits,"  including  bank 
1)ills,  government  currency,  and  corpo- 
rate shares  of  stock;  corporate  shares 
of  stock  being  in  all  instances  classified 
entirely  separate  from  credits.  Code, 
§  1360,  required  an  assessment  roll 
which  should  show  the  moneys  and 
credits,  but  did  not  mention  corpo- 
rate shares  of  stock  which  had  been 
previously  required  to  be  classified 
separately,  and  Code  Supp.  1907,  §  1360, 
again  included  corporate  stock  in  the 
roll  in  addition  to  moneys  and  credits; 
the  omission  in  the  Code  of  1897  evi- 
dently being  an  oversight.  Held,  that 
there  was  a  definite  legislative  recog- 
nition of  a  distinction  between  the 
term  "credits,"  as  used  in  §  1309,  and 
corporate  shares  or  stocks  are  not 
"credits"  within  such  section.  Morril 
V.  Bentley,  150  Iowa  677,  130  N.  W. 
734,  modifying  judgment  on  rehearing 
126  N.  W.  155. 

An   assessment   of  shares  in   a  bank 


is  not  subject  to  a  deduction  for  the 
debts  of  the  owner.  Williams  v. 
Weaver,    75    N.    Y.    30. 

A  shareholder  in  a  bank,  who  has 
been  assessed  on  the  value  of  his 
shares,  pursuant  to  the  Act  of  1866 
(Sess.  Laws  1866,  c.  761),  can  not 
claim  from  the  assessors  a  reduction 
of  the  valuation  on  account  of  his 
debts;  said  act  being  a  substitute  for 
the  then  existing  mode  of  taxing  such 
property.  Cagger  v.  Dolan,  36  N.  Y.  59. 

35.  Deduction  of  shareholder's  debts 
held  proper. — Bramel  v.  Manring,  18 
Wash.    421,   51    Pac.   1050. 

In  Connecticutt  a  relation  between 
a  savings  bank  and  its  depostors  is 
that  of  debtor  and  creditor,  and  there- 
fore, in  assessing  for  taxation  shares 
of  bank  stock  owned  by  a  Connecti- 
cut savings  .  bank  in  New  York,  the 
savings  bank  may  set  off  against  the 
value  of  such  shares  the  amount  of 
its  liability  to  its  depositors.  Bridge- 
port Sav.  Bank  v.  Barker,  17  Misc.  Rep. 
180,  40  N.  Y.  S.  1001,  order  affirmed 
in  154  N.  Y.  138,  47  N.  E.  973. 

36.  Deduction  of  nontaxable  prop- 
erty not  required. — Mechanics'  Nal. 
Bank  v.  Baker,  65  N.  J.  L.  549,  48  Atl. 

582,  affirming  65  N.  J.  L.  113,  46  Atl. 
586. 

37.  Value  of  real  estate  not  to  be 
deducted.— In  re  First  Nat.  Bank,  182 
N.  Y.  460,  75  N.  E.  306,  affirming  order 
107    App.    Div.    624,    95    N.    Y.    S.    1128. 

In  determining  the  value  of  the  bank 
stock  to  be  assessed,  the  realty  shciikl 
be  taken  at  its  actual  value.  Jenkins 
V.   Neff,  39  Misc.  Rep.  59.  60  N.  Y.   S. 

583,  order  affirmed.  Jenkins  v.  Neff, 
163  N.  Y.  330,  57  N.  E.  408;  S.  C,  180 
U.   S.  230,  46  L.  Ed.  1140,  22  S.  Ct.  905. 

An  assessor  is  required  to  assess 
the   stock  of  a  bank  at  its  real  value. 
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dictions,  however,  it  is  expressly  provided  that  in  making  an  assessment 
against  the  stock  of  a  state  or  national  bank  against  stockholders,  the  as- 
sessor is  required  to  deduct  from  the  total  valuation  of  all  the  shares,  not 
only  the  assessed  valuation  of  the  real  property  of  the  bank,  but  also  the 
total  value  of  all  the  nontaxable  securities  held  by  the  bank.^^ 


and  where  a  bank  owns  real  estate  of 
a  greater  value  than  that  at  which  it 
is  carried  on  the  bank  books,  the  ex- 
cess should  be  considered  in  fixing  the 
value  of  the  stock  Judgment  110  N. 
W.  535,  reversed  on  rehearing.  First 
Nat.  Bank  v.  Webster  County,  77  Neb. 
815,    113    N.    W.    190. 

38.  Deduction  of  value  of  realty  and 
all  nontaxable  securities. — Lippincott, 
V.  Lippincott,  75  N.  J.  L.  (46  Vr.)  795, 
69    Atl.    502,    reversing    66    Atl.    113. 

P.  L.  1905,  p.  547,  provides  that 
in  assessing  bank  stock  the  asssessor 
shall  allow  all  deductions  and  exemp- 
tions' granted  by  law  from  the  value  of 
other  taxable  property  owned  by  indi- 
viduals in  the  state,  and  the  assessment 
shall  not  be  at  a  greater  rate  than  is 
assessed  on  other  moneyed  capital  in 
the  hands  of  individuals,  and  in  making 
such  assessment  the  assessed  valuation 
of  the  real  property  of  such  bank  or 
banking  association  shall  be  deducted 
from  the  total  valuation  of  the  shares 
of  stock  assessed  against  the  stock- 
holders. Held,  that  in  making  an  as- 
sessment against  the  stock  of  a  state 
or  national  bank  against  stockholders, 
the  assessor  is  required  to  deduct  from 
the  total  valuation  of  all  the  shares 
not  only  the  assessed  valuation  of  the 
real  property  of  the  bank,  but  also 
the  total  value  of  all  the  nontaxable 
securities  held  by  the  bank.  Order 
66  Atl.  113,  reversed.  Lippincott  v.  Lip- 
pincott, 75  N.  J.  L.  (46  Vr.)  795,  69 
Atl.    502. 

Burns'  Ann.  St.  1908,  §  10,210,  pro- 
vides that  the  assessed  value  of  realty 
owned  by  a  bank  shall  be  deducted 
from  the  valuation  of  the  capital  or 
capital  stock  of  the  bank.  $14,800  of 
the  surplus  of  the  bank  was  invested 
in  realty,  which  was  assessed  at  $7,070, 
and  the  bank  in  its  statement  did  not 
include  the  $14,800  in  the  surplus.  The 
board  of  review  added  that  amount  to 
the  surplus,  undivided  profits,  and 
capital  stock,  made  an  assessment  of 
BO  per  cent  of  fhe  whole,  and  deducted 
from  such  80  per  cent  the  assessed 
value  of  the  realty,  leaving  the  re- 
mainder for  taxation.  Held,  that  the 
proper  basis  for  assessment  was  the 
value  of  the  capital,  surplus,  and  un- 
divided    profits,      not     including     any 


amount  represented  in  real  estate, 
but  that,  where  the  value  of  real  es- 
tate was  not  included  by  a  bank  in 
making  its  return,  the  bank  was  not 
entitled  to  a  further  deduction  of  the 
assessed  value  of  the  real  estate. 
Smith  V.  Stephens,  173  Ind.  564,  91 
N.   E.   167. 

Code,  §  1323,  provides  that,  to  aid 
the  assessor  in  fixing  the  value  of  bank 
shares,  the  corporations  shall  furnish 
a  verified  statement  showing  the 
amount  of  capital  stock  and  the  sur- 
plus and  undivided  earnings,  and  that 
the  assessor  shall  fix  the  value  of  such 
stock,  taking  into  account  the  capital, 
surplus,  and  undivided  earnings,  and 
in  arriving  at  the  value  of  such  shares 
the  amount  of  the  capital  invested  in 
real  estate  shall  be  deducted,  and  the 
real  estate  assessed  as  other  real  es- 
tate, and  that  the  property  of  such 
corporation  shall  not  be  otherwise  as- 
sessed. Security  Sav.  Bank  v.  Car- 
roll, 128  Iowa  230,  103   N.  W.  379. 

Under  Gen.  St.,  §  3836,  as  amended 
by  Pub.  Acts  1889,  p.  36,  providing 
that  the  shares  of  stock  of  any  bank, 
trust,  or  insurance  company  owned  by 
any  resident  of  the  state  shall  be 
set  in  his  list  at  its  market  value  in 
the  town  of  his  residence,  but  so  much 
of  such  company's  capital  as  may  be 
invested  in  realty,  on  which  it  is  taxed, 
shall  be  deducted  from  the  market 
value  of  its  stock  in  its  return'to  the 
assessor,  shareholders  in  such  com- 
oanies  may  be  allowed  a  deduction 
from  the  market  value  of  their  stock 
for  taxation  in  a  town  on  account  of 
the  company's  investments  in  realty, 
on  which  it  is  taxed.  Appeal  of  Bar- 
rett, 73  Conn.  288,  47  Atl.  243. 

Bank  stock  is  taxable  at  its  full  value 
after  deducting  the  assessed  value  of 
the  bank's  real  and  personal  property, 
though  the  capital  of  the  bank  be  in- 
vested in  North  Carolina  state  bonds. 
Pu'len  V.  Corporation,  153  N.  C.  548, 
68    S.    E.    155. 

A  bank  owning  shares  of  stock  of  a 
corporation  which  has  been  assessed 
with  its  property,  as  prescribed  by 
Code  1899,  c.  29,  §  77,  as  amended  by 
Acts  1905,  p.  317,  c.  3.5,  and  having 
elected  to  have  its  capital  stock  and 
surplus    assessed    to    it    in    conformity 
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Valuation  by  Assessor  on  Failure  or  Refusal  of  Owner. — Under  a 
law  requiring  shares  in  banking  associations  to  be  rated  for  taxation,  the 
valuation  thereon  may  be  made  by  the  assessor  if  the  owner  fails  or  refuses 
to  affix  a  taxable  value  to  such  property. ^^  The  jurisdiction  of  tax  com- 
missioners to  assess  a  tax  on  bank  stock  is  not  affected  by  the  existence  of 
outside  facts  bearing  on  the  proper  measure  of  the  deduction  which  were 
never  called  to  their  attention.*'' 


with  §  79  of  said  chapter,  as  so 
amended,  is  entitled  to  have  the  value 
of  such  shares  deducted  together  with 
the  value  of  its  real  estate  and  exempt 
property,  in  determining  the  taxable 
value  of  its  capital  stock,  surplus,  and 
undivided  profits.  Dillon  v.  Graybeal, 
60    W.    Va.    357,    55    S.    E.    398. 

Acts  1902-04,  p.  163,  c.  148,  §  17 
(Code  1904,  p.  2199),  relative  to  taxa- 
tion of  bank  stock  provides  that  from 
the  total  market  value  of  its  shares 
of  stock  there  shall  be  deducted  the 
assessed  value  of  its  real  estate  other- 
wise taxed  in  the  state  and  the  value 
of  each  share  of  stock  shall  be  its  pro- 
portion of  the  remainder,  provided 
that  the  market  value  of  said  stock 
shall  be  estimated  at  a  sum  not  less 
than  the  aggref?ate  of  the  capital,  sur- 
plus, and  undivided  profits  of  the  bank, 
as  shown  by  its  last  published  state- 
ment, after  deducting  from  such  ag- 
gregate the  value  of  its  real  estate 
otherwise  taxed  in  the  state.  Acts 
1908,  p.  325,  c.  213,  §  1,  amending  the 
previous  act,  provides  that  from  the 
total  value  of  the  shares  of  stock  of 
the  bank,  to  be  ascertained  by  adding 
its  capital,  surplus,  and  undivided  prof- 
its, there  shall  be  deducted  '"the  value" 
of  its  real  estate  otherwise  taxed  in  t^^e 
state,  and  the  actual  value  of  such 
shares  of  stock  shall  be  its  proportion 
of  the  remainder.  Held,  that  the  value 
of  real  estate  to  be  deducted  is  its 
assessed  value,  and  not  its  actual  value; 
the  words  "otherwise  taxed"  not  re- 
feiring  merely  to  real  estate,  but  re- 
ferring to  and  modifying  the  entire 
phrase,  "the  value  of  its  real  estate 
otherwise  taxed  in  this  state."  Com- 
monwealth V.  Virginia  Bank,  etc.,  Co., 
110   Va.    552,    66    S.    E.    853. 

To  treat  Acts  1908,  p.  325,  c.  213,  § 
1,  amending;  Acts  1902-04,  p.  163,  c. 
148,  §  17  (Code  1904,  p.  2199),  relative 
to  taxation  of  bank,  as  provid- 
in?  that  from  the  value  of  the  bank 
stock  there  shall  be  deducted  the  ac- 
tual, rather  than  assessed,  value  of  its 
real  estate  otherwise  taxed  in  the  es- 
tate, would  render  it  of  doubtful  con- 
stitutionality, under   Const.  1902,   §  182 


(Code  1904,  p,  cclxvi),  providing  that 
till  otherwise  provided  by  law  bank 
stock  shall  be  taxed  in  the  manner 
provided  by  the  law  in  force  Janu- 
ary 1,  1903;  but  from  the  total  assessed 
value  of  the  stock  shall  be  deducted 
the  assessed  value  of  its  real  estate 
otherwise  taxed  in  the  state.  Com- 
monwealth V.  Virginia  Bank,  etc.,  Co., 
110   Va.   552,   66   S.    E.   853. 

39.  Valuation  of  bank  shares  by  as- 
sessor where  not  made  by  owner. — 
Dean  v.  Kopperl,  1  Tex.  App.  Civ. 
Cases,  §  746. 

Code,  §  1330,  provides  that  any  per- 
son acting  as  agent  of  another,  and 
having  in  his  possession  personal  prop- 
erty of  such  other,  shall  list  the  same 
for  the  taxation,  and  is  made  personally 
liable  for  the  tax,  and,  if  he  refuse  to 
render  the  list  or  swear  to  the  same, 
the  amount  of  such  property  may  be 
listed'  and  valued  according  to  the  best 
knowledge  and  judgment  of  the  as- 
sessor. Section  1374  confers  on  the 
county  treasurer  the  power  to  assess 
omitted  property.  Held  that,  where 
a  county  treasurer  notified  a  taxpayer 
to  appear  and  show  cause  why  prop- 
erty held  by  him  as  an  agent  should 
not  be  assessed,  as  authorized  by  § 
1316,  and  the  taxpayer  denied  that  he 
had  any  property  in  his  control  as 
agent,  the  treasurer  had  the  same  pow- 
er to  assess  as  is  conferred  on  the 
regular  assessor  by  Code  §  1320.  Se- 
curity Sav.  Bank  v.  Carroll,  131  Iowa 
605,    109    N.    W.    212. 

40.  Effect  of  facts  bearing  on  meas- 
ure of  deduction  unknown  to  commis- 
sioners.— Citizens'  Sav.  Bank  v.  New 
York,  166  N.  Y.  594,  59  N.  E.  1120, 
affirming  37  App.  Div.  560,  56  N.  Y. 
S.    395. 

An  assessment  made  under  a  law 
so  far  invalid  as  not  permitting  a  set- 
off of  the  stockholder's  indebtedness 
is  not,  therefore,  invalid,  unless  the 
stockholder  has  shown  the  assessor 
what  his  just  debts  are,  and  taken  the 
requisite  steps  to  have  his  assessment 
made  out  accordingly.  Stanley  v.  Al- 
banv,  121  U.  S.  535,  30  L.  Ed.  1000,  7 
S.   Ct.   1234. 
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Sufficiency  of  Gross  Assessment  at  Certain  Percentage  of  Aggre- 
gate Capital  Stock. — A  gross  assessment  of  the  shares  of  stock  of  a  bank 
at  seventy-five  per  cent  of  the  aggregate  capital  stock  is  not  subject  to  the 
objection  that  it  does  not  specify  the  value  of  each  share  where  such  valua- 
tion is  ascertainable  by  simple  computation  by  the  auditor.*^ 

§  329    (Idfb)   Valuation  of  National  Bank  Shares. — In  General. — 

While  there  is  at  least  one  early  decision  to  the  effect  that  national  bank 
shares  can  not  be  included  in  the  valuation  for  taxation  by  or  under  state 
authority  at  more  than  the  par  value  thereof,*^  and  that  the  taxation  of  such 
shares  above  the  par  value  is  not  merely  an  irregularity,  but  renders  the  whole 
tax  inoperative  and  void/^  yet  it  would  now  seem  to  be  the  well-established 
rule  that  the  shares  of  stock  of  national  banks  may  and  should  be  assessed 
at  their  actual  and  not  their  par  value.*'*     As  has  been  already  seen,  the 


41.  Sufficiency  of  gross  assessment 
at  certain  percentage  of  aggregate 
capital  stock. — Citizens'  Nat.  Bank  v. 
Klauss,  47   Ind.  App.   50,  93  N.  E.  681. 

42.  Par  value  of  national  bank  shares 
as  fixed  value  for  taxation. — Union 
Nat.  Bank  v.  Chicago,  Fed.  Cas.  No. 
14,374,   3    Biss.   82. 

43.  Union  Nat.  Bank  v.  Chicago, 
Fed.  Cas.  No.  14,374,  3  Biss.  82. 

44.  Assessment  of  national  bank 
shares  at  actual  value. — United  States. 
— People  V.  Commissioners,  ,94  U.  S. 
415,  34  L.  Ed.  164;  Exchange  Nat. 
Bank  v.  Miller,  19  Fed.  372;  St.  Louis 
Nat.  Bank  v.  Papin,  Fed.  Cas.  No. 
12.239,    4    Dill.    29. 

Massachusetts.  —  National  Bank  v. 
New  Bedford,  155  Mass.  313,  29  N. 
E.  532;  Adams  v.  New  Bedford,  155 
Mass.  317,  39  N.  E.  532;  National 
Bank  v.  New  Bedford,  175  Mass.  357, 
56   N.   E.   288. 

Nebraska. — First  Nat.  Bank  v.  Web- 
ster County,  77  Neb.  815,  113  N.  W. 
190,  reversing  judgment  110  N.  W.  535. 

New  Jersey. — Lippincott  v.  Lippin- 
cott,  74  N.  J.  L.  (45  Vr.)  439,  66  .\tl. 
113:  Newark  v  Tunis,  82  N.  J.  L.  (43 
Vr.)   461,   81   Atl.   722. 

New  For/e— Gallatin  Nat.  Bank 
V.  Commissioners,  67  N.  Y.  516;  Peo- 
ple V.  Commissioners,  8  Hun  536. 

Oregon. — Ankeny  i'.  Blakley,  44  Ore. 
78,   74   Pac.   485. 

Pennsylvania. — Appeal  of  Everitt,  71 
Pa.   216. 

National  bank  stock  is  personal 
property,  within  B.  &  C.  Comp.,  §  3058, 
directing  that  personal  property  shall 
be  assessed  for  taxation  at  its  true 
value  in  cash.  Ankeny  v.  Blakley,  44 
Ore.  78,  74  Pac.  485. 

Under  the  constitution  and  laws  of 
the    state,   and   also   under   the   law   of 


congress  authorizing  taxation  on 
shares  in  national  banks,  they  may  be 
taxed  at  their  true  money  value.  Ex- 
change Nat.  Bank  zi.  Miller,  19  Fed. 
372. 

Under  B.  &  C.  Comp.,  §'§  3042,  3058, 
declaring  that  shares  of  stock  in  banks 
shall  be  assessed  at  their  value,  and 
that  personal  property  shall  be  as- 
sessed at  its  true  value  in  cash,  the 
cash  value  of  shares  of  national  bank 
stock,  for  the  purpose  of  taxation,  is 
their  market  value,  and  not  their  book 
value,  as  computed  by  adding  to  the 
par  value  of  the  paid-up  stock  the  un- 
divided earnings  or  profits  of  the  bank. 
Ankeny  v.  Blakley,  44  Ore.  78,  74  Pac. 
485. 

National  bank  stock  is  to  be  ap- 
praised at  its  current  value  in  the 
market  where  the  bank  is  located. 
Appeal   of   Everitt,  71   Pa.   216. 

For  the  purposes  of  taxation,  na- 
tional bank  shares  of  stock  are  worth 
what  their  market  value  is  at  the  time 
the  assessment  is  made,  and  not  what 
their  value  may  be  on  the  consumma- 
tion of  a  contemplated  closing  of  the 
bank's  business,  and  division  made 
among  the  shareholders.  National 
Bank  7'.  New  Bedford,  155  Mass.  313, 
39  N.  E.  533;  Adams  v.  New  Bedford, 
155  Mass.  317,  39   N.  E.  533. 

Tax  Act  1903,  §  2,  provides  that 
property  not  expressly  exempted  or 
excluded  from  the  act  shall  be  subject 
to  annual  taxation  at  its  true  value 
thereunder.  Section  12  requires  as- 
sessors to  ascertain  the  true  value  of 
personal  propertv.  Held  that,  in  tax- 
ing the  shares  of  a  national  bank,  the 
true  value  as  the  basis  of  the  assess- 
ment is  under  ordinary^  conditions 
their  exchangeable  value  in  the  mar- 
ket,  and   not  their  book  or  liquidation 
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provisions  of  the  National  Banking  Act  prohibit  the  taxation  of  national 
bank  shares  at  a  greater  rate  than  is  assessed  on  other  moneyed  capital  in 
the  hands  of  individual  citizens  of  the  state.*^  The  excess  of  the  assets  over 
the  liabilities  of  a  national  bank  at  a  stated  time  is  of  no  importance  in  deter- 
mining the  fair  cash  value  of  its  shares  for  the  purposes  of  taxation,  if 
there  is  sufficient  evidence  of  a  sum  for  which  the  shares  could  have  been 
sold  on  that  date.*^  In  estimating  the  value  of  shares  of  stock  in  national 
as  in  state  banks  for  the  purpose  of  taxation,  the  value  of  United  States 
bonds  owned  by  the  banks  may  be  considered.*^ 

Deduction  of  Indebtedness. — With  regard  to  the  right  of  holders  of 
national  bank  shares  to  deduct  their  bona  fide  debts  from  the  asosessed  value 
of  such  shares  of  stock,  the  rule  differs  in  the  various  jurisdictions.  In 
some  of  the  states  it  is  held  that  the  taxpayer  is  entitled  to  such  deduction,** 


value.  Newark  v.  Tunis,  81  N.  J.  L- 
(53   Vr.)    45,   78  Atl.   1066. 

In  assessing  the  shares  of  a  national 
bank,  the  total  valuation  of  all  the 
shares  at  their  true  value  is  to  be  as- 
certained, and  from  this  is  to  be  de- 
ducted the  assessments  on  real  estate 
and  such  other  items  as  the  statute 
permits  to  be  deducted,  and  each  share 
is  to  be  assessed  on  its  pro  rata  of  the 
balance.  Newark  v.  Tunis,  81  N.  J. 
L.    (52  Vr.)   45,  78  Atl.   1066. 

Act  Mo.  1872,  §  35  (Wag.  St.,  c. 
118),  provides  that  in  estimating  the 
value  for  taxation  of  stock  of  certain 
corporations,  including  banks,  the  of- 
ficer shall  estimate  and  include  all  re- 
serve funds,  undivided  profits,  premi- 
ums, or  earnings,  and  all  other  values, 
belonging  to  such  corporation,  which 
cash  value  shall  be  assessed  and  taxed 
as  other  personal  property,  and  that 
private  bankers  shall  make  return  of 
all  moneys  or  values  of  any  descrip- 
tion invested  in  or  used  in  their  busi- 
ness, which  shall  be  taxed  as  other 
personal  property.  Held,  that  this 
may  be  construed,  with  regard  to  na- 
tional banks,  as  intended  to  impose  a 
tax  upon  the  shares  only  in  such  banks 
at  their  actual  cash  value,  to  be  esti- 
mated by  the  taxing  officers  upon  an 
inquiry,  inter  alia,  into  the  value  of 
the  property  of  the  banks,  so  far  as 
it  imparts  a  value  to  the  shares.  St. 
Louis  Nat.  Bank  v.  Papin,  Fed.  Cas. 
No.    12,239,   4   Dill.   29. 

45.  Provisions  of  United  States  Rev. 
Stat.,  §  5219,  prohibiting  discrimina- 
tion in  taxation  of  national  bank 
shares. — See  ante,  "Prohibition  of  Dis- 
crimination between  National  Bank 
Shares  and  Other  Moneyed  Capital," 
§  326   (2bcb). 

46.  National  Bank  v.  New  Bedford, 
175   Mass.  257,  56  N.  E.  288. 


47.  Consideration  of  United  States 
bonds  owned  by  bank  in  valuing 
shares  of  stock. — National  State  Bank 
V.  Burlington,  119  Iowa  696,  94  N. 
W.  234.  See  ante,  "In  General,"  § 
329    (Idfa). 

In  assessing  the  value  of  shares  in 
a  national  ■  bank,  the  actual  and  not 
the  par  value  is  the  standard  to  be 
adopted  by  the  commissioners  of  tax- 
ation. Such  valuation  is  not  aflected 
by  the  fact  that  a  portion  of  the  cap- 
ital of  the  bank  is  invested  in  United 
States  bonds,  or  by  the  fact  that  the 
bank  is  required  by  law  to  accumulate 
and  retain  a  reserve.  People  v.  Com- 
missioners (N.  Y.),  8  Hun  536. 

48.  Right  of  holder  of  stock  to  de- 
duct his  indebtedness. — First  Nat. 
Bank  v.  Washington  County,  17  Idaho 
306,   105   Pac.   1053. 

Shares  of  stock  in  national  and  state 
banks  are  "unsecured  solvent  debts" 
due  from  others  to  the  taxpayer,  from 
which  he  is  entitled  to  deduct  his  un- 
secured debts  due  to  bona  fide  resi- 
dents of  the  state  as  authorized  by 
Rev.  Codes,  §§  1682,  1683,  1685.  First 
Nat.  Bank  v.  Washington  County,  17 
Idaho  306,  105  Pac.  1053. 

Under  Rev.  St.,  §  5219  [U.  S.  Comp. 
St.  1901,  p.  3502],  providing  "that  the 
Qiscrimmation  in  state  taxation  against 
national  banks,  where  the  laws  of  a 
state  allow  a  taxpayer  owning  mon- 
eyed capital  to  make  a  deduction  from 
the  amount  assessed  against  him  of 
his  bona  fide  indebtedness,  no  such 
provision  being  made  for  the  indebt- 
edness of  holders  of  bank  stock,  they 
are  entitled  to  such  deduction,  al- 
though they  omitted  to  make  demand 
therefor  till  after  the  return  of  the 
shares  for  assessment,  and  the  session 
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and  the  excess  only  of  the  value  of  such  stock  over  the  amount  of  the 
owner's  interest-bearing  indebtedness  is  liable  for  taxation  ;*8  while  in 
others,  owners  of  shares  in  national  banking  associations  are  not  entitled  to 
deduct  from  the  assessed  valuation  of  the  stock  their  bona  fide  indebtedness,^" 


of  the  state  board  of  equalization. 
Whitbeck  v.  Mercantile  Nat.  "Bank,  127 
U.  S.  193,  33  L.   Ed.  118,  8  S.   Ct.   1121. 

Under  Rev.  St.,  §  5219  [U.  S.  Comp. 
St.  1901,  p.  3502],  providing  "that  the 
shares  of  any  national  banking  asso- 
ciation owned  by  nonresidents  of  any 
state  may  be  taxed  where  the  bank  is 
located,"  a  nonresident  shareholder, 
being  compelled  to  pay  the  tax  at  such 
place,  is  entitled  to  all  deductions  from 
the  value  of  his  shares,  on  account  of 
debts,  that  are  allowed  to  resident 
shareholders.  Mercantile  Nat.  Bank  v. 
Shields,  59  Fed.  952. 

The  federal  statute  (Rev.  St.,  §  5219 
[U.  S.  Comp.  St.  1901,  p.  3502])  per- 
mits a  state  to  authorize  all  shares 
held  in  national  banks  by  any  person 
to  be  included  in  the  valuation  of  his 
personal  property,  and  to  be  assessed 
at  the  place  where  the  national  bank 
is  located,  subject  to  the  restriction 
"that  the  taxation  shall  not  be  ~at  a 
greater  rate  than  is  assessed  upon 
other  moneyed  capital  in  the  hands  of 
individuals."  A  state  statute  required 
assessors  to  assess  to  each  taxpayer 
his  real  estate  at  its  value,  and  his 
personal  estate  at  its  full  value  after 
deducting  debts  owed  by  him,  and  pro- 
vided that  if,  before  the  completion  of 
the  assessment,  he  makes  affidavit 
"that  the  value  of  the  personal  estate 
owned  by  him,  after  deducting. his  just 
debts  and  his  property  invested  j^n  the 
stock  of  any  corporation  liable  to  be 
taxed  therefor,  does  not  exceed  a  cer- 
tain sum,  to  be  specified  in  the  affida- 
vit, it  shall  be  the  duty  of  the  board 
of  assessors  to  value  such  real  or  per- 
sonal estate,  or  both,  as  the  case  may 
be,  at  the  sum  specified  in  such  affi- 
davit, and  no  more;"  and  a  statute 
subsequently  passed,  relating  to  the 
taxation  of  bank  shares,  made  no  pro- 
vision for  deducting  debts.  Held, 
that  under  such  statutes  the  assessors 
were  not  without  authority  to  assess 
national  bank  shares,  and,  where  no 
debts  existed  to  be  deducted,  the  as- 
sessment was  valid,  and  the  tax.  paid 
was  a  valid  tax.  but,  where  there  did 
exist  such  indebtedness  which  ought 
to  be  deducted,  the  assessment  was 
voidable,  but  not  void,  the  assessors 
being  authorized  in  such  cases,  until 
notified  in  some  proper  manner  that 
the   shareholder  owed   debts  which  he 


was  entitled  to  have  deducted.  Super- 
visors V.  Stanley,  12  Fed.  82. 

Code  1873,  §  814,  provides  that  "in 
making  up  the  amount  of  money  or 
credits  which  any  person  is  required 
to  list,  or  have  listed  or  assessed,  he 
will  be  entitled  to  deduct  from  the 
gross  amount  all  debts  in  good  faith 
owing  by  him."  Section  802  provides 
that  the  term  "credit,"-  as  there  used, 
includes  "every  claim  and  demand  for 
money,  labor,  or  other  valuable  thing," 
and  all  "money  or  property  of  any 
kind  secured  by  deed,  mortgage,  or 
otherwise."  Held,  that  in  assessing 
national  bank  stock  the  holder  thereof 
is  entitled  to  deduct  from  its  cash 
value  the  amount  of  his  debts.  First 
Nat.  Bank  v.  Albia,  86  Iowa  28,  52  N. 
W.    334. 

The  value  of  stock  in  a  national 
bank,  owned  by  a  taxpayer,  must  be 
considered  a  part  of  the  "debts  due 
or  to  become  due"  him  from  which  he 
is  entitled  to  deduct  the  amount  of  his 
bona  fide  and  unconditional  indebted- 
ness, in  listing  his  property  for  tax- 
ation, under  Rev.  St.,  §  1038,  subd.  10. 
Ruggles  V.  Fond  du  Lac,  53  Wis.  436, 
10  N.  W.  565. 

49.  Stanley  v.  Albany,  131  U.  S.  535, 
30  L.  Ed.  1000,  7  S.  Ct.  1234;  Richards 
V.  Rock  Rapids,  31  Fed.  505;  Peavey 
V.  Greenfield,  64  N.  H.  284,  9  Atl.  722; 
McAden  v.  Mecklenburg,  97  N.  C.  355, 
2   S.   E.  670. 

The  rule  that  the  excess  only  of  the 
value  of  bank  stock  over  the  amount 
of  the  interest-bearing  indebtedness 
for  which  it  is  pledged  is  taxable  ap- 
plies to  nonresidents.  Farmington  v. 
Downing,  67  N.  H.  441,  30  Atl.  345. 

Under  Gen.  Laws,  c.  53,  §  6,  provid- 
ing that  the  assessment  of  taxes  on 
money  at  interest  shall  be  only  for  the 
amount  in  excess  of  money  on  which 
the  person  whose  money  is  assessed 
pays  interest,  national  bank  stock  is 
to  be  reckoned  as  money  at  interest. 
Weston  V.  Manchester,  62  N.  H.  574. 

50.  Deduction  of  bona  fide  indebt- 
edness from  valuation  of  bank  stock 
not  a  11  o  w  e  d. — Indiana  — First  Nat. 
Bank  v.  Turner,  154  Ind.  456,  57  N. 
E.  110. 

Ohio. — Chapman  v.  First  Nat.  Bank, 
56  O.  St.  310,  47  N.  E.  54. 

Texas.— Vr'imm  v.  Fort,  23  Tex.  Civ. 
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unless,  as  has  been  held  in  some  jurisdictions,  the  owner  of  such  stock  has 


App.    605,   57   S.    W.   86,   rehearing   de- 
nied 57  S.  W.  972. 

P'Lrginia. — Burrows  v.  Smith,  95  Va. 
694,  29  S.   E.  674. 

National  bank  shares  belong  to  the 
class  of  property  known  as  "stocks," 
and  not  to  the  class  known  as  "cred- 
its," within  Rev.  St.,  §  2730,  relating 
to  taxation,  and  hence  the  holders 
thereof  have  no  right  to  deduct  their 
debts  from  the  assessed  value  of  such 
shares.  Chapman  v.  First  Nat.  Bank, 
56  O.  St.  310,  47  N.  E.  54.  And  see 
Niles  Z'.  Shaw,  50  O.  St.  370,  34  N.  E. 
162. 

See,  however,  State  Nat.  Bank  v. 
Shields,  1  O.  Dec.  609,  31  Wkly.  L. 
Bull.  321,  in  which  it  is  held  that  in 
determining  the  value  of  national  bank 
shares  for  taxation,  under  Rev.  St.  U. 
S.,  §  5219  [U.  S.  Comp.  St.  1901,  p. 
3502],  owners  of  shares  in  national 
banks  can  deduct  bona  fide  debts  from 
the  value  of  such  shares,  as  provided 
in  Rev.  St.,  §  2730,  for  ascertaining 
"credits"   for  taxation. 

Gen.  St.  1889,  par.  6851,  provides 
that,  for  the  purpose  of  taxation,  the 
taxpayer  may  deduct  from  the  gross 
amount  of  his  credits  the  debts  owing 
by  him.  Held,  that  "credits,"  as  used 
in  the  act,  and  defined  (paragraph 
6847)  to  "include  every  demand  for 
money,  labor,  or  other  valuable  thing, 
whether  due  or  to  become  due,  but 
not  secured  by  lien  on  real  estate," 
does  not  include  national  bank  stock, 
and  the  owners  of  such  stock  can  not 
deduct  from  its  assessed  value  the 
amount  of  their  debts.  Button  v.  Cit- 
izens' Nat.  Bank,  53  Kan.  440,  36  Pac. 
719. 

Section  5219,  Rev.  St.  U.  S.,  provides 
that  shares  of  stock  in  a  national  bank 
shall  not  be  taxed  by  any  state  at  a 
greater  rate  than  is  assessed  on  other 
moneyed  capital  in  the  hands  of  in- 
dividuals of  such  state.  Section  1,  art. 
10,  Const.,  prescribes  that  the  assem- 
bly shall  provide  by  law  for  a  uniform 
rate  of  taxation,  and  shall  prescribe 
such  regulations  as  shall  secure  a  just 
valuation  for  taxation  of  all  property. 
Sections  6328.  6329.  Horner's  Rev.  St. 
1897,  provide  that  for  purposes  of  tax- 
ation the  shares  of  stock  in  a  bank 
shall  be  valued  by  deducting  the  bona 
fide  indebtedness  of  the  bank  from  its 
credits  and  the  value  of  its  assets. 
Tax  Law  1891,  as  amended  in  1899,  § 
63  (Acts  1899,  p.  493),  provides  that 
the  individual  taxpayer  may,  for  the 
purposes   of  taxation,   deduct  his   bona 


fide  indebtedness  from  his  credits. 
Held,  that  owners  of  shares  in  a  na- 
tional banking  association  are  not  en- 
titled to  deduct  from  the  assessed  val- 
uation of  the  stock  their  bona  fide  in- 
debtedness. First  Nat.  Bank  v.  Turner, 
154   Ind.  456,  57   N.   E.   110. 

"Stocks"  are  not  "credits,"  within 
the  meaning  of  Const,  art.  13,  §  3,  and 
legislation  thereunder,  and  the  law 
does  not  authorize  the  deduction  of 
the  debts  of  the  individual  shareholder 
in  a  "bank  from  his  shares  of  stock. 
Commercial  Nat.  Bank  v.  Chambers, 
21  Utah,  324,  61  Pac.  560,  56  L.  R.  A. 
346,  judgment  affirmed  in  182  U.  S. 
556,  45   L.   Ed.   1227,  21   S.   Ct.   863. 

Rev.  St.,  art.  5063,  authorizes  tax- 
payers to  deduct  the  amount  of  their 
indebtedness  from  their  taxable  cred- 
its; and  Rev.  St.  U.  S.,  §  5219,  pro- 
vides that  national  bank  shares  shall 
not  be  assessed  at  a  greater  rate  than 
other  moneyed  capital  in  the  hands  of 
individual  citizens  of  any  state.  Held, 
that  a  taxpayer,  having  no  credits 
against  which  his  indebtedness  might 
J^e  set  oflf,  was  not  entitledto  set  off 
such  indebtedness  against  th'e  assessed 
value  of  his  national  bank  shares,  in 
the  absence  of  proof  that  a  relatively 
large  sum  of  moneyed  capital  obtained 
exemption  under  §  5063  which  was  em- 
ployed in  competij:ion  with  the  capital 
of  national  banks,  and  that  such 
amount  belongs  to  natural  persons,, 
and  not  to  corporations.  Primm  v. 
Fort,  23  Tex.  Civ.  App.  605,  57  S.  W. 
86.  rehearing  denied  in  57  S-  W.  972. 

Rev.  St.,  art.  5063,  permitting  the 
taxpayer  to  deduct  his  indebtedness 
from  his  credits,  being  based  pn  pub- 
lic policy,  and  not  intended  as  nor  re- 
sulting in  unfriendly  discrimmation 
against  investments  in  national  banks, 
and  in  view  of  the  advantages  enjoyed 
by  capital  invested  in  such  corpora- 
tions, the  owners  of  national  bank 
stock  are  not  entitled  to  deduct  their 
indebtedness  from  the  value  of  their 
stock  for  the  purposes  of  _  taxation.. 
Primm  v.  Fort,  23  Tex.  Civ.  App.  605, 
57  S.  W.  86,  rehearing  denied  in  57  S. 
W.   972. 

Acts  1889-90,  p.  197,  §  8,  subd.  1, 
provides  that  each  person  shall  exhibit 
to  the  commissioners  a  statement  m 
the  aggregate  of  all  bonds,  notes,  and 
other  evidences  of  debt  due  such  per- 
son in  excess  of  $100,  and  that  there 
shall  be  deducted  from  the  aggregate 
amount  thereof  all  such  bonds,  de- 
mands,   or    claims,    not    otherwise    de- 
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no  other  credits  from  which  a  deduction  of  his  bona  fide  debts  may  be 
made.51 

Deduction  of  Property  Exempt  or  Otherwise  Taxed. — The  allow- 
ance of  deduction  of  property  exempt  or  otherwise  taxed  in  assessing  shares 
of  national  bank  stock  depends  upon  the  statutes  in  the  various  jurisdic- 
tion.52 


ducted,  owing  to  others  from  such 
person  as  principal  debtor.  Held,  that 
one  who  owns  national  bank  stock  is 
not  entitled  to  have  his  indebtedness 
deducted  from  the  value  of  such  stock 
before  it  is  assessed  for  taxation. 
Burrows  v.  Smith,  95  Va.  694,  29  S. 
E.   674. 

Before  a  state  statute  denying  all 
right  in  taxation  to  deduct  debts  from 
the  stock  in  national  banks  assessed 
with  taxes,  but  allowing  deduction 
from  other  investments,  can  be  held 
a  violation  of  Rev.  St.  U.  S.,  §  5219  (U. 
S.  Comp.  St.  1901,  p.  3502),  prohibiting 
a  state  from  taxing  such  stock  at  a 
greater  rate  than  is  assessed  on  other 
moneyed  capital,  it  must  appear  that 
such  other  moneyed  capital  exists  in 
such  an  amount  as  to  operate  as  a 
discrimination  against  such  banks,  and 
that  it  is  of  such  character  as  to  come 
in  competition  with  National  Banks. 
West  Virginia  Nat.  Bank  v.  Dunkle, 
€5   W.   Va.   310,   64   S.    E.    531. 

51.  Propriety  of  deduction  where 
stockholder  has  no  other  credits. — In- 
dianapolis V.  Vajen,  111  Ind.  240,  12 
N.  E.  311. 

In  the  assessment  and  taxation  of 
shares  of  national  bank  stock,  the 
owners  thereof,  having  no  other  cred- 
its or  moneyed  capital,  are  entitled  to 
deduct  their  bona  fide  debts  from  the 
assessed  value  of  such  shares  of  stock. 
Wasson  v.  First  Nat.  Bank,  107  Ind. 
•306,  8   N.   E.   97. 

52.  Allowance  of  deductions  and  ex- 
emptions in  assessing  shares  of  bank 
stock. — The  validity  of  a  state  statute 
providing  for  the  taxation  of  national 
Tsank  stock  is  not  affected  by  the  fact 
that  it  does  not  provide  for  any  de- 
duction from  the  valuation  on  account 
of  any  United  States  bonds  held  by 
the  bank.  Charleston  Nat.  Bank  v. 
Melton,  171  Fed.  743. 

The  owner  of  bank  stock  is  not  en- 
titled to  a  deduction  in  valuation 
■thereof  for  taxation  on  account  of 
any  capital  surplus,  or  undivided  prof- 
its, of  the  bank,  being  deposited  in 
"banks  without  the  state.  First  Nat. 
Bank  v.  Washington  County,  17  Idaho 
■306,  105   Pac.   1053. 

A    statute    imposing   taxes    on    bank 


shares  is  not  invalid  because  it  re- 
quires the  assessment  .  of  such  shares 
at  their  market  value,  without  making 
any  deduction  on  account  of  the  real 
estate  owned  by  the  bank,  which  is 
separately  taxable;  the  shares  •  being 
the  property  of  the  stockholder,  while 
the  real  estate  is  the  property  of  the 
corporation.  People's  Nat.  Bank  v. 
Marve,  107  Fed.  570.  Modified  and 
affirmed  in  191  U.  S.  272,  48  L.  Ed. 
180,   24   S.   Ct.   68. 

The  surplus  fund  which  a  national 
bank  is  required  to  reserve  from  its 
net  profits  is  not  excluded  from  the 
valuation  of  its  shares  for  taxation. 
Strafford  Nat.  Bank  v.  Dover,  58  N. 
H.  316. 

The  provision  of  Pol.  Code  Cal.,  § 
3609,  relating  to  the  assessment  and 
taxation  of  national  bank  shares,  that 
in  making  assessment  to  each  stock- 
holder there  shall  be  deducted  from 
the  value  of  his  shares  ''such  sum  as  is 
in  the  same  proportion  to  such  value 
as  the  total  value  of.  its  real  estate 
and  property  exempt  by  law  from  tax- 
ation bears  to  the  whole  value  of  all 
the  shares  of  capital  stock  in  said  na- 
tional bank,"  is  valid  and  enforceable, 
when  construed  in  harmony  with  the 
other  parts  of  the  section  and  the  ex- 
press declaration  therein  that  such 
shares  shall  not  be  taxed  at  a  greater 
rate  than  other  moneyed  capital  in  the 
hands  of  individual  citizens  of  the 
state;  its  purpose  being  to  require  the 
deduction  from  the  total  value  of  the 
bank  stock,  not  only  of  the  value  of 
its  real  estate,  which  is  taxable  to  the 
bank,  but  also  of  the  value  of  all  other 
property  owned  by  the  bank  which 
would  be  exempt  from  taxation,  under 
the  laws  of  the  state,  in  the  hands  of 
owners  of  other  moneyed  capital,  and 
to  thus  fix  the  basis  for  the  value  of 
shares  in  the  hands  of  the  stockhold- 
ers. Nevada  Nat,  Bank  v.  Dodge,  56 
C.   C.   A.   145    119   FpH.   57. 

The  New  Jersey  Tax  Act  1903,  §  17, 
relating  to  the  taxation  of  national 
bank  stock  as  modified  by  Act  1905 
(P.  L.  p.  457),  provides  that,  in  as- 
sessing shares  of  stock  of  banks,  the 
assessors  shall  allow  all  deductions  and 
exemptions   granted   by   law   from   the 
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§  329  (le)  Amendment  or  Alteration.— Since  Ohio  Rev.  St.,  §§ 
2781,  2782,  relating  to  the  duties  of  the  county  auditor  when  any  person  makes 
.a  false  tax  return  or  a  false  statement  of  his  personalty,  subject  to  taxation, 
or  the  assessor  has  omitted  or  made  an  erroneous  return,  and  authorizing 
him  to  correct  such  return,  and  to  charge  such  person  on  the  duplicate  with 
the  proper  amount  of  taxes,  apply  only  to  persons  required  to  make  returns 
of  their  property  for  taxation ;.  and  the  stock  of  a  shareholder  in  a  bank 
being  returnable  by  the  cashier,  though  the  indebtedness  of  a  stockholder 
has  been  erroneously  deducted  from  the  value  of  his  shares  by  the  county 
auditor,  such  deduction  can  not  be  placed  on  the  duplicate  as  an  omission, 
and  the  taxes  collected  thereon.^^  Under  the  Iowa  Code,  §§  1322,  1324, 
providing  that  capital  stock  of  savings  banks  is  to  be  assessed  to  the  bank 
on  the  basis  of  the  actual  value  of  the  stock,  and  showing  that  it  is  not  con- 
templated that  any  further  assessment  shall  be  made  for  money  and  credits, 
and  §  1374,  as  supplemented  by  Acts  20th  Gen.  Assem.,  p.  33,  c.  SO,  providing 
that  the  treasurer  shall  make  assessments  when  property  subject  to  taxation 
has  been,  from  any  cause,  not  listed  and  assessed,  the  county  treasurer  has 
no  authority  to  add  to  the  assessment  of  a  savings  bank  a  certain  sum  as 
"money  and  credits"  intended  to  represent  the  difference  between  the  as- 
sessment of  capital  stock  as  made  by  the  assessor  and  the  par  value  of  the 
capital  stock.B^ 

§  329  (If)  Additional  or  Supplemental  Assessment. — Provision  is 
usually  made  by  the  statutes  of  the  various  states  for  an  additional  or  sup- 
plemental assessment  of  bank  property  or  shares  of  bank  stock  which  have 
been  omitted  from  taxation,  and  the  manner  in  which  such  additional  or 
supplemental  assessment  shall  be  made  is  prescribed.^^    To  sustain  the 

value  of  other  taxable  property  owned  years   on  account   of  the  indebtedness 

by  individuals  in  the  state.     Newark  v.  of      the      stockholders,      as      property 

Tunis,  81  N.  J.  L,.   (52  Vr.)   45,  78   Atl.  omitted    from    taxation    or    not    taxed 

1066.  according   to    its    true   value,    although 

Though  the  deposits  of  a  savings  such  deductions  were  not  authorized 
bank  are  exempt  from  taxation,  its  as-  by  law.  Judgment,  Mercantile  Nat. 
sets  can  not  be  entirely  disregarded  on  Bank  v.  Lander,  109  Fed.  21,  affirmed, 
an  assessment  for  taxation  of  the  stock  Lander  v.  Mercantile  Nat.  Bank,  55  C. 
of  a  national  bank  owned  by  it;  and  C.  A.  533,  118  Fed.  785. 
the  savings  bank  is  not  entitled  to  set  54.  German  Sav.  Bank  v.  Trow- 
off  the  entire  amount  of  its  liabilities  bridge,  124  Iowa  514,  100  N.  W.  333: 
against  the  stock  so  held.  People  v.  55.  Statutory  provisions  for  supple- 
Coleman,  63  Hun  633,  18  N.  Y.  S.  675,  mental  or  additional  assessment  of 
45   N.   Y.   St.   Rep.   136.  omitted  property.— Act  March  21,  1900 

53.  Amendment  or  alteration.- State  (Acts  1900,  p.  65,  c.  23),  provides  for 

V.  Akins,  63  O.   St.  182,  57  N.  E.  1094.  the    taxation  /of    shares    of    stock    m 

Rev.      St.      Ohio,     §    2781a,    enacted  national    banks,    and    makes    the    bank 

March   23,   1900,   and  which   is   supple-  liable  for  payment  of  the  tax,  etc.    Ky. 

mentary  to  the   original  §   2781,  under  St.    1903,    §    4241,    provides   that   prop- 

the    decisions   of    the     state     supreme  erty    omitted    from    taxation     in    _  any 

court  construing  the  original  and  cog-  year  or  years  shall  thereafter  be  listed 

nate   sections,   does    not    authorize     a  "for    taxation    as    omitted.     Held,    that 

county  auditor  to  place  upon  the   du-  limitations    began    to    run    against    an 

plicate  tax  list  sums  which  have  been  assessment    of    shares    under     §     4341 

allowed  as  deductions  from  the  valua-  from  the  time  when  the  shares  might 

tion  of  national  bank  stock  in  previous  have  been  assessed  otherwise  than  un- 
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validity  of  a  supplemental  assessment,  it  must  appear  that  the  items  of  prop- 
erty assessed  were  not  assessed  in  the  original  assessment,  and  that  they 


der  the  Act  of  1900,  since  that  statute 
created  no  new  right  to  tax  the  shares, 
but  simply  gave  a  new  remedy.  Com- 
monwealth V.  Citizens'  Nat.  Bank,  117 
Ky.  946,  25  Ky.  L.  Rep.  2100,  80  S.  W. 
158,  dismissed  in  Citizens'  Nat.  Bai  . 
z--.  Kentucky,  199  U.  S.  603,  50  L.  Ed. 
329,   26    S.    Ct.   750. 

Ky.  St.  1903,  §  4241,  providing  that 
it  shall  be  the  duty  of  the  sheriff  to 
cause  to  be  listed  for  taxation  all 
property  omitted  by  the  assessor  for 
any  year  or  years,  authorizes  the  sher- 
iff to  list  shares  of  bank  stock  which 
had  been  omitted.  Commonwealth  v. 
Citizens'  Nat.  Bank,  117  Ky.  946,  25 
Ky.  L.  Rep.  2100,  80  S.  W.  158,  ap- 
peal dismissed  in  Citizens'  Nat.  Bank 
V.  Kentucky,  199  U.  S.  603,  50  L.  Ed. 
329,   26   S.   Ct.  750. 

Act  March  31,  1900,  p.  66,  c.  23,  §  3, 
providing  that,  when  any  shares  of 
stock  of  a  national  bank  have  not  been 
listed  for  taxation  for  state,  county, 
or  municipal  purposes  under  levy  or 
levies  for  any  year  or  years  since 
1892,  it  shall  be  the  duty  of  the  presi- 
dent and  cashier  to  list  the  same  for 
taxation  binder  levy  or  levies  for  the 
years  omitted,  authorizes  a  retrospec- 
tive assessment  and  collection  of  taxes 
for  municipal  purposes.  London  v. 
Hope,  26  Ky.  L.  Rep.  112,  80  S.  W.  817. 

Notice  or  demand. — Ky.  St.  1903, 
§  4241,  provides  that  property  omitted 
from  taxation  in  any  year  or  years 
shall  thereafter  be  listed  for  taxation 
as  omitted,  and  provides  that  the  sum- 
'mons  in  such  proceedings  shall  be  is- 
sued and  delivered  to  the  owner  if  in 
the  county,  and  if  not,  then  to  his 
agent.  Act  March  31,  1900  (Acts  1900, 
p.  65,  c.  23),  relative  to  the  taxation  of 
shares  of  national  banks,  makes  the 
bank  liable  for  payment  of  the  tax. 
Held  that,  on  proceedings  under 
§  4241,  to  have  shares  of  stock  in  a 
national  bank  taxed  as  omitted  prop- 
erty, notice  to  the  bank  is  notice  to 
the  agent  of  the  shareholders  within 
the  meaning  of  such  section.  Com- 
monwealth V.  Citizens'  Nat.  Bank,  117 
Ky.  946,  35  Ky.  L.  Rep.  2100,  80  S.  W. 
158,  dismissed  in  Citizens'  Nat.  Bank  v. 
Kentucky,  199  U.  S.  603,  50  L.  Ed. 
339,  26   S.   Ct.   750. 

Code,  §  1322,  provides  that  shares  of 
stock  in  national  banks  shall  be  as- 
sessed to  the  stockholders  at  the  place 
where  the  bank  is  located.  Section 
1374  as  amended  by  Acts  38th  Gen. 
Assem.,  p.  33,  c.  50,  provides  that, 
when  property   subject   to   taxation   is 


emitted,  the  county  treasurer  shall 
make  demand  of  the  person  by  whom 
it  should  have  been  listed  of  ■  the 
amount  the  property  should  have  been 
taxed  in  the  years  it  was  omitted.  The 
auditor  and  treasurer  of  a  county  gave 
notice  to  the  stockholders  of  a  na- 
tional bank  that  they  were  the  owners 
of  stock  omitted  from  taxation  for 
preceding  years,  and  required  them  to 
show  cause  on  a  specified  day  why 
the  same  should  not  be  assessed 
against  them.  On  the  day  fixed  the 
tax  ferret  appeared  before  the  officers 
and  informed  them  of  the  omitted 
property.  There  was  no  assessment 
of  the  stock  by  the  officers.  Held, 
that  there  was  no  assessment  on  which 
to  base  an  action  for  taxes  on  prop- 
erty omitted  from  taxation  for  pre- 
ceding years.  Judy  v.  National  State 
Bank,  133  Iowa  253,  110  N.  W.  605. 

Parties. — The  president  and  cashier 
of  the  bank  were  properly  made  de- 
fendants in  such  proceedings,  it  being 
their  duty  under  the  statute  to  list  the 
stock  for  taxation.  Commonwealth  v. 
Citizens'  Nat.  Bank,  117  Ky.  946,  25 
Ky.  L-  Rep.  2100,  80  S.  W.  158,  dis- 
missed in  Citizens'  Nat.  Bank  v.  Ken- 
tucky, 199  U.  S.  603,  50  L.  Ed.  329,  26 
S.    Ct.   750. 

Statement  containing  description 
and  value  of  omitted  property. — Ky. 
St.  1899,  §  4052,  provides  that  the  per- 
son owning  or  possessing  property  on 
September  15th  shall  list  it  with  the 
assessor,  and  §  4341  requires  the  audi- 
tor's agent  to  cause  property  omitted 
to  be  fisted,  and  to  file  in  the  clerk's 
office  a  statement  containing  a  de- 
scription and  value  of  such  propertj'. 
Held,  that  a  statement  designating 
property  sought  to  be  taxed  as 
"money,  notes,  bonds,  mortgages,  cer- 
tificates, and  national  bank  stock," 
etc.,  sufficiently  described  it.  Com- 
monwealth V.  Riley,  115  Ky.  140,  34 
Ky.  Iv.   Rep.   3005,  72  S.  W.  809. 

The  original  statement  of  a  revenue 
agent  in  a  proceeding  against  a  na- 
tional bank  to  assess  omitted  properly 
alleged  that  the  capital  stock  of  the 
bank  consisted  of  500  shares  of  the 
par  value  of  $100  each,  that  there  was 
a  surplus  and  undivided  profits 
amounting  to  over  $16,000,  and  that 
the  property,  except  $30,000,  was 
omitted  irom  taxation  for  a  year.  An 
amended  statement  alleged  that  tlie 
value  of  the  500  shares  of  stock  Avas 
$50,000;  that  there  was  a  surplus  of 
$13,000    and    over    $3,000    in    undivided 
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were  omitted  by  mistakc^s  If  the  assessors  have  once  assessed  an  item  of 
property,  that  assessment  can  not  be  revised  by  supplemental  assessment.'^'' 
Thus,  it  has  been  held  that  an  assessment  of  back  taxation  on  the  surplus  of  a 
bank  on  which  taxes  have  been  levied  and  paid  is  unauthorized,  though  such 
surplus  has  been  taxed  at  an  undervaluation. ^s  Where  an  assessor  in  as- 
sessing the  stock  of  a  national  bank  exempted  therefrom  the  amount  of  the 
bonds  of  United  States  and  all  municipal  corporations,  owned  by  the  bank. 


profits;  that  all  of  the  shares  of  stock 
except  370  shares,  were  omitted  from 
taxation  for  that  year,  leaving  unas- 
sessed  230  shares  and  their  propor- 
tionate part  of  the  surplus  and  un- 
divided profits.  Held,  that  the  origi- 
nal and  amended  statements  failed  to 
show  that  the  valuation  fixed  oil  which 
taxes  were  paid  was  not  sufficient  to 
cover  everything  that  the  bank  had 
that  was  taxable,  for  the  valuation  of 
nontaxable  securities  may  have  been 
deducted  from  such  valuation.  Com- 
monwealth V.  Mt.  Sterling  Nat.  Bank, 
30    Ky.   L.    Rep.   954,   99    S.   W.    958. 

Scope  of  proceedings. — In  such  pro- 
ceedings the  bank  was  not  in  position 
to  raise  the  question  of  want  of  notice 
to  the  shareholders.  Commonwealth 
T.  Citizens'  Nat.  Bank,  117  Ky.  946,  25 
Ky.  L.  Rep.  2100,  80  S.  W.  158,  dis- 
missed. Citizens'  Nat.  Bank  v.  Ken- 
tucky, 199  U.  S.  603,  50  L.  Ed.  329,  26 
S.    Ct.    750. 

The  bank  could  not  raise  the  ques- 
tion that  some  of  the  shares  might 
have  changed  hands.  Commonwealth 
-v.  Citizens'  Nat.  Bank,  117  Ky.  946,  25 
Ky.  L.  Rep.  2100,  80  S.  W.  158,  dis- 
missed in  Citizens'  Nat.  Bank  v.  Ken- 
tucky, 199  U.  S.  603,  50  L.  Ed.  329,  36 
S.    Ct.   750. 

Procedure  to  obtain  order  for  in- 
spection of  books  by  inspector. — Acts 
1901,  p.  109,  c.  71,  authorizes  an  order 
for  the  inspection  by  the  assessor  of 
a  person's  books  to  determine  whether 
another  has  listed  his  property  for 
taxation.  The  affidavit  by  a  county  as- 
sessor alleged  that  he  believed  that 
a  third  person  had  omitted  from  his 
tax  returns  money,  drafts,  checks,  cer- 
tificates, and  memoranda  held  by  him, 
and  that  a  bank  had  under  its  control 
cash  and  draft  registers,  the  personal 
account  of  the  third  person,  and 
drafts,  checks,  and  receipts,  drawn  by 
or  payable  to  him,  which  _  contained 
evidence  showing  his  omission  to  list 
taxable  property.  The  court  issued  a 
writ  directing  the  bank  to  permit  the 
assessor  to  inspect  its  cash  and  draft 
registers,  personal  account,  and  de- 
posit certificates,  so  far  as  to  show  the 
account    of    the    third    person.      Held, 


that  the  writ  was  not  broader  than  the 
affidavit.  Washington  Nat.  Bank  v. 
Daily,  166  Ind.  631,  77  N.  E.  53. 

Tlje  affidavit  by  a  county  assessor 
to  obtain,  as  authorized  by  Acts  1901, 
p.  109,  c.  71,  a  writ  requiring  a  bank 
to  permit  the  assessor  to  inspect  its 
books  to  determine  whether  a  third 
person  had  omitted  to  list  property 
for  taxation,  which  alleged  that  the 
Ijank  had  in  its  possession  cash  and 
draft  registers,  the  personal  account 
of  the  business  of  the  third  person, 
and  drafts,  checks,  and  receipts, 
drawn  by  or  payable  to  the  third  per- 
son, which  books  and  papers  contained 
evidence  showing  the  failure  of  the 
third  person  to  list  property  for  taxa- 
tion, sufficiently  described  the  books 
and  papers  sought  to  be  inspected  to 
warrant  the  issuance  of  a  writ  there- 
for. Washington  Nat.  Bank  v.  Daily, 
166   Ind.   631,   77   N.   E.   53. 

Where  a  county  assessor  files  an 
affidavit  under  Act  March  6,  1891, 
§  34,  relative  to  taxation,  as  amended 
by  Act  March  5,  1901  (Acts  1901,  p. 
109),  stating  that  he  believes  a  bank 
has  in  its  possession  papers  showing 
an  unlawful  omission  by  H.  to  return 
property  for  taxation,  and  thereon  an 
order  is  entered  awarding  to  him  a 
writ  against  the  bank  to  permit  him 
to  ,'inspect  the  property,  whereupon 
the  bank  appears,  and  files  a  petition 
to  amend  the  order  and  dismiss  the 
proceedirfgs,  the  assessor  is  a  party 
to  the  judgment  denying  the  petition, 
and  must  be  made  a  party  to  the  ap- 
peal therefrom  by  the  bank.  Daily  v. 
Washington  Nat.  Bank,  163  Ind.  476, 
73   N.   E.  260. 

56.  Items  must  be  omitted  from 
original  assessment  by  mistake. — 
Sweetsir  v.  Chandler,  98  Me.  145,  56 
Atl.   584. 

57.  Assessment  once  made  not  re- 
visable  by  supplemental  assessment. — 
Sweetsir  v.  Chandler,  98  Me.  145,  56 
Atl.  584. 

58.  Undervaluation  as  authorizing 
assessment  of  back  taxation  on  bank 
surplus.— Bank  v.  Board,  79  Miss.  152, 
29  So.  835. 
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the  county  authorities  have  no  right  to  assess  the  stock  of  omitted  property 
on  the  theory  that  the  bonds  were  not  exempt  from  taxation.'*^  In  deter- 
mining what  was  assessed  in  the  original  assessment,  the  court  is  controlled 
by  the  assessment  itself.*^^  That  can  not  be  modified  or  limited  by  evidence 
aliunde.81  Assessors  can  not  cure  an  error  in  the  amount  of  an  assessment 
of  money  at  interest  by  securing  a  revaluation  thereof  through  a  supple- 
mental assessment,  even  though  their  error  arose  from  their  ignorance  of 
the  specific  kinds  of  securities  in  which  the  money  at  interest  was  invested.®* 
A  supplemental  assessment  may  be  laid  on  property  omitted  by  mistake 
in  the  original  assessment,  even  though  it  may  result  in  raising  more  money 
than  was  voted  to  be  raised.''^  A  supplemental  assessment  is  a  part  of  the 
original  and,  an  amendment  of  it,^'*  and  must  be  made  to  the  same  person 
as  the  original  assessment  was  properly  made  to. '5°  Under  an  act  requiring 
the  taxation  of  capital  stock  in  national  banks,  an  assessment  of  such  stock 
which  has  been  omitted  by  the  county  auditor  when  he  delivered  the  tax 
duplicate  to  the  treasurer  should  be  inserted  by  the  latter,  but,  if  correct 
assessments  be  made  by  the  auditor  after  such  delivery  and  acted  upon  by 
the  treasurer,  it  is  sufficient."^ 

§  329  (Ig)  Notice  of  Assessment. — It  would  seem  that  stockholders 
of  a  national  bank  are  required  to  take  notice  of  the  law  of  the  state  pro- 
viding for  the  assessment  and  taxation  of  their  shares,  and  of  the  general 
law  creating  a  board  of  equalization  and  fixing  the  time  and  place  where 
they  may  appear  for  the  purpose  of  applying  for  a  reduction  of  their  assess- 
ments;®^ and  a  notice  required  to  be  given  to  the  bank  of  the  assessment  of 

59.  Taxation  of  bonds  previously  17  S.  Ct.  839,  in  which  it  was  objected 
omitted  as  exempt. — ^Judy  v.  National  that  there  was  a  lack  of  due  process 
State  Bank,  133  Iowa  253,  110  N.  W.  -  of  law,  in  that  the  property  of  the 
605.  shareholders    of    the    bank     was      sub- 

60.  Original  assessment  conclusive  jected  to  an  ad  valorem  tax  without 
as  determining  what  was  assessed. — ■  an  opportunity  being  given  to  them 
Sweetsir  v.  Chandler,  98  Me.  145,  56  to  be  heard  as  to  the  value,  court  held 
Atl.  584.  that:     "It  is   true   the   statute   contem- 

61.  Sweetsir  v.  Chandler.  98  Me.  145,  plates  no  personal  notice  to  the  share- 
56   Atl.    584.  holders,  but  that  has   never  been  con- 

62.  Sweetsir  v.  Chandler,  98  Me.  sidered  an  essential  to  due  process  in 
145,   56   Atl.   584.  respect    to    taxation.      The    statute    de- 

63.  Sweetsir  v.  Chandler,  98  Me.  145,  fines  the  time  when  the  bank  shall 
56  Atl.  584.  make  its  report  to  the  auditor  general, 

64.  Assessment  a  part  of  the  origi-  and  it  specifically  directs  him  to  hear 
nal,  and  to  be  made  to  same  person.  any  stockholder  who  may  desire  to 
— Sweetsir  v.  Chandler,  98  Me.  145,  56  be  heard.  The  statute,  therefore,  fixes 
Atl.   584.  the    time    and    place,    for    official    pro- 

65.  Sweetsir  v.  Chandler,  98  Me.  145,  ceedings  are  always  in  the  absence  of 
56  Atl.   584.  express    provision   to   the    contrary,    to 

66.  Strader  v.  Manville,  33  Ind.  111.  be    heard   at   the    office    of   the    official 

67.  Notice  of  assessment  of  bank  charged  with  the  duties;  Andes  v.  Ely, 
shares — Duty  of  stockholders  to  take  158  U.  S.  313,  333;  and  a  notice  to  all 
notice  of  state  law. — Nevada  Nat.  property  holders  of  the  time  and  place 
Bank  v.  Dodge,  56  C.  C.  A.  145,  119  in  which  the  assessment  is  to  be  made 
Fed.  57.  is  all  that  'due  process,'  requires  in  re- 
in  Merchants',    etc..    Bank   v.   Penn-  spect   to   the   matter    of   notice   in   tax 

sylvania,  167  U.  S.  461,  43  L.   Ed.   236,       proceedings." 
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the  shares  of  the  respectiv'e  stockholders  is  sufficient  notice  to  the  stock- 
holders, in  connection  with  such  statutory  provisions.®*  Chapter  409,  §  312, 
of  the  laws  of  New  York  of  1882,  relating  to  taxation  of  shares  of  national 
banks,  requires  notice  in  writing  of  the  assessment  of  the  capital  stock 
served  on  the.  bank  within  ten  days.  Section  314  provides  that  the  tax  im- 
posed on  the  shares  owned  by  nonresidents  shall  be  a  lien  thereon,  and  §  315 
makes  it  the  duty  of  the  bank  officers  to  retain  so  much  of  the  dividends  be- 
longing to  such  stockholder  as  shall  be  necessary  to  pay  the  tax.  It  has 
been  held  that  the  requirement  of  notice  of  assessment  is  for  the  purpose 
of  creating  a  lien  on  the  shares  of  nonresident  stockholders,  and  that  the 
tax  may  be  assessed  on  the  shares  of  resident  stockholders  without  such 
notice  in  the  same  manner  as  on  personal  property.^^ 

§  329  (2)  Assessment  Rolls  or  Books. — Nature  and  Necessity. — 

In  assessing  bank  property  or  bank  shares  for  taxation,  an  assessment  roll 
or  book  prepared  in  the  manner  prescribed  for  the  assessment  of  property 
generally  is  essential,  and  such  bank  property  or  shares  are  not  assessed, 
though  in  a  verified  list,  until  set  down  in  the  assessment  roll  as  required  by 
statute.'^"  The  list  made  by  the  assessor,  and  not  the  list  returned  by  the 
individual  taxpayer,  constitutes  the  assessment  roll.'i 

Requisites  and  Sufficiency. — As  in  the  case  of  assessments  generally, 
the  assessment  roll  where  the  property  or  shares  of  a  bank  are  sought  to  be 
taxed  must  designate  the  owner  or  person  to  whom  the  property  is  sought 
to  be  assessed,'^^  and  a  description  of  the  property  on  which  the  assessment 

68.  Sufficiency  of  notice  to  bank  as  shares.      Albany    City    Nat.     Bank     v. 
notice    to    stockholders. — Nevada    Xat.  Maher,  6  Fed.  417,   19   Blatchf.  175. 
Bank   v.    Dodge,    56    C.    C.   A.   145,   119  It  is  no  ground  for  annulling  an  as- 
Fed.  57.  sessment  on  shares   of  bank  stock  uii- 

69.  Construction  of  New  York  stat-  Jer  Acts  1890,  No.  106,  §  27,  that  the 
ute  relating  to  taxation  of  national  'ist  of  shareholders  appears  in  a  dif- 
bank  shares.— Chamberlain  v.  Smith,  ferent  part  of  the  assessment  booV" 
50  Hun  39    2  N    Y    S    460  from    where    the     amount      is      noted. 

Nature  and  necessity  for  assess-       Castles   v    New   Orleans,   46   La.   An,, 


70. 


542,    15    So.    199. 


ment    rolls    or     books.--Oregon       etc  '    where    bank  'stock     has      been      as- 

Sav.    Bank  v.   Jordan,   16   Ore.   113,   .,  ^^^^^^   ^^  ^^^  p^^p^^   ^^^^^^   ^^^  ^^^^ 

rac.   b.ii.  jj^^j.    ^j^g    assessment    is    entered    upon 

71.  List  made  by  assessor  constitutes  (he  tax  duplicate  in  the  name  of  the 
assessment  roll.— Vicksburg  Bank  v.  -^^^^^  instead  of  the  individual  stock- 
Adams,  74  Miss.  179,  21  So.  401.  holders,    does    not   invalidate   the    lien, 

72.  Designation  by  person  or  cor-  or  relieve  the  stockholders  from  lia- 
poration  to  whom  property  sought  to  bility  for  the  tax.  Small  v.  Lawrence- 
be    assessed — Names    of    shareholders.  burgh,  128  Ind.  231,  27  N.   E.  500. 

— Failure  of  the  assessors  to  place  the  Under  Code,  §  1383,  as  originally  en- 
names  of  the  shareholders  in  a  national  acted  and  as  amended  by  Acts  30lh 
bank,  who  were  sought  to  be  taxed.  Gen.  Assem.  (Laws  1904,  p.  43,  c.  50), 
upon  the  assessment  roll,  in  accord-  providing  that  taxes  shall  be  formed 
ance  with  the  requirement  of  the  state  into  a  single  tax,  etc.,  and  entered  on 
statute,  .renders  such  tax  illegal  and  the  tax  list  in  a  single  column  as  a 
void,  although  a  separate  list,  with  the  consolidated  tax,  etc.,  and  §1387,  pro- 
knowledge  of  the  shareholders,  was  viding  that  no  informality  in  the  tax 
kept  by  such  assessors,  showing  the  list  shall  affect  the  validity  of  any 
names  of  all  such  shareholders,  with  taxes,  etc.,  the  mere  fact  that  an  audi- 
the  number  of  shares  held  by  each,  tor  entered  on  the  tax  list  the  names 
and    the    assessable    value    of    all    such  of  the  owners  of  realty  or  personalty 
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is  madeJ^  An  assessment  of  bank  stock  need  not,  however,  show  on  the 
face  of  the  assessment  list  that  the  stock  is  not  exempt  from  taxation^*  A 
bank  tax  for  "money  on  hand,  at  interest  or  on  deposit,"  will  not  be  abated, 
on  appeal,    for  the  assessor's    omis'sion  of    the    statute's   words,    "surplus 


in  alphabetical  order,  and  omitted 
therefrom  the  name  of  an  owner  un- 
der the  proper  letter,  does  not  invali- 
date the  ,  lien  of  personal  property 
taxes,  and  the  fact  that  the  tax  list 
showed  the  name  of  "W.  E.  Brown" 
in  the  column  of  names  begmnmg  with 
"B"  with  personal  taxes  opposite  his 
name,  and  then  showed  in  the  column 
of  names  beginning  with  "F"  the  name 
"First  National  Bank,"  followed  by 
the  word  "stockholders,''  followed  by 
the  names  of  diveis  persons  including 
"W.  E.  Brown,"  together  with  the  en- 
try of  taxes  opposite  their  respective 
names,  did  not  invalidate  the  lien  of 
personal  taxes.  Watkins  v.  Couch,  142 
Iowa   164,    130   N.   W..  485. 

Misnomer  of  corporation. — On  an 
assessment  cf  bank  stock  under  1 
Hill's  Code  Wash.,  §§  1038-1040,  mak- 
ing banks  agents  for  their  respective 
shareholders,  and  authorizing  the  col- 
lection from  each  bank  of  taxes  on 
its  stock  assessed  against  it  as  such 
agent,  if  the  statute  is  not  complied 
with  by  charging  the  bank  on  the  as- 
sessment roll,  and  it  is  not  even  re- 
ferred to  by  its  proper  corporate  name 
in  the  assessments  against  its  share- 
holders, the  warrant  to  the  collector 
conferred  no  authority  to  seize  tnt 
property  of  the  bank  for  the  purpose 
of  enforcing  payment  of  taxes  charged 
against  shareholders.  First  Nat.  Bank 
V.  Hungate,  62  Fed.  548. 

Assessment  held  to  be  to  one  as 
agent  or  trustee. — An  assessment  to 
plaintiff,  "Escrow  money  in  Mer- 
chants' National  Bank,  $55,000,"  is  in 
effect  to  him  as  agent  or  trustee  of 
parties  unknown  to  the  assessor,  as 
is  proper  under  Pol.  Code,  §  3628; 
plaintiff  not  having  in  his  statement 
to  the  assessor  disclosed  the  facts  as 
to  the  money,  as  under  §  3629  he 
should  have  done,  so  as  to  enable  the 
assessment  to  be  made  under  §  3639 
to  plaintiff  as  agent  or  trustee  of  the 
various  persons  interested  in  the 
money.  Title  Guarantee,  etc.,  Co.  v. 
Los  Angeles  County,  3  Cal.  App.  619, 
86  Pac.  844. 

Assessment  held  valid  as  against 
executor. — Entry  of  an  assessment  of 
property  of  the  Daniel  Sullivan  estate 
to  "Hibernian  Banking  .Association, 
Extr.,"  indexed  under  "S,"  and  recit- 
ing: "Hibernian  Banking  Association, 
Extr.    Sullivan,   Daniel,   Est.  $40,000"— 


was  not  objectionable  on  the  theory 
that  it  was  not  an  assessment  against 
the  executor.  People  v.  Hibernian 
Banking  Ass'n,  245  111.  532,  93  N.  E. 
305. 

The  assessment  of  land  in  the  name 
of  another  than  the  owner  does  not 
make  it  or  the  tax  sale  thereon  in- 
valid. Commercial  Nat.  Bank  v. 
Schlitz,  6  Cal.  App.  174,  91  Pac.  750. 

73.  Description  of  property. — The 
term  "loans  ,on  stocks  and  bonds," 
used  in  .describing  an  item  of  property 
assessed  to  a  savings  bank,  sufii- 
ciently  describes  the  property.  Sav- 
ings, etc.,  Soc.  V.  San  Francisco,  131 
Cal.    356,    63    Pac.    665. 

Under  Rev.  St.  1898,  §  1044,  provid- 
ing that  bank  stock  shall  be  entered 
for  taxation  in  the  names  of  the  hold- 
ers of  the  several  shares  thereof,  re- 
spectively, the  fact  that  a  board  of 
review's  resolution  provides  for  the  as- 
sessment of  the  "capital  stock"  of  a 
bank  partnership,  while  the  assess- 
ment, as  entered,  describes  the  prop- 
erty as  "capital,"  is  immaterial.  State 
V.  Lewis,  118  Wis.  432,  95  N.  W.  388. 

Entry  of  items  in  assessing  omitted 
property. — Since,  under  Code,  §§  1305, 
1312,  1322,  1352,  and  1360,  relating  to 
the  assessment  of  property  for  taxa- 
tion, requiring  shares  of  stock  of  na- 
tional banks  to  be  assessed  to  the 
stockholders  at  the  place  where  the 
bank  is  located,  requiring  the  assessor 
to  enter  on  the  assessment  rolls  the 
several  items  of  property  required  to 
be  entered  for  assessment,  etc.,  an  as- 
sessor in  listing  property  is  required 
to  list  to  each  stockholder  of  a  bank 
the  value  of  the  shares  of  stock  held 
by  him,  a  county  treasurer  or  county 
auditor  attempting  to  assess  omitted 
property  consisting  lof  bank  stock 
must  list  the  same  as  an  assessor 
viTOuld,  and  notices  given  to  the  stock- 
holders of  a  bank  notifying  them  thai 
they  were  the  owners  of  stock  in  ;i 
bank  and  requiring  them  to  show 
cause  why  the  same  should  not  be  as- 
sessed, and  demanding  payment  of  the 
amount  said  property  should  have 
been  taxed  in  the  years  it  was  not  as- 
sessed, is  not  a  sufficient  assessment. 
Judy  V.  National  State  Bank,  133  Iowa 
252,    110   N.   W.   605. 

74.  Necessity  for  showing  that 
property  is  taxable. — Monroe  v.  New 
Canaan,   43    Conn.   309. 
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capital.'"' 5  Where  whatever  personal  property  which  was  held  by  the  stock- 
holders of  a  bank,  who  resided  in  the  town  where  the  bank  -was  situated, 
was  valued  and  taxed  to  them  in  the  same  "duplicate"  with  the  assessment 
and  valuation  of  the  bank  stock,  although  carried  out  in  a  distinct  line,  it 
was  held  that  there  was  a  sufficient  compliance  with  the  statutory  require- 
ment as  to  including  the  valuation  of  the  stock  in  that  of  the  personal  prop- 
erty.''® So,  also,  this  requirement  has  been  held  to  be  substantially  com- 
plied with,  where,  in  making  up  their  assessment  roll,  the  assessors  place 
the  valuation  of  bank  shares  in  a  separate  item  in  the  column  in  which  the 
personal  property  is  placed.'''  The  entry  of  assessments  for  national  bank 
shares  upon  a  list  or  a  book  separate  from  other  assessments  of  personal 
property  against  individuals  does  not  render  it  void.'* 

Extending  Amount  of  Tax. — The  omission  of  the  city  clerk  to  extend 
upon  the  assessment  roll  the  amount  to  be  paid  by  each  holder  of  bank 
shares,  until  after  such  roll  has  been  delivered  to  the  city  treasurer,  does 
not  render  the  taxation  of  such  shares  void.''^ 

§  329   (3)  Equalization  of  Assessments.^By  Whom  Made. — The 

equalization  of  assessments  among  the  different  counties  of  a  state  or  terri- 
tory is  to  be  made  by  the  state  or  territorial  board  of  equalization. s°  County 
commissioners  or  supervisors  usually  constitute  boards  of  equalization  for 
their  counties,  whose  duty  it  is  to  equahze  the  valuation  of  the  taxable  prop- 
erty in  their  respective  counties  under  such  rules  as  may  be  prescribed  by 
law.®^ 

75.  Effect  of  omission  oi  statutory  person  assessed,  the  description  of  the 
words  "surplus  capital." — First  Nat.  property  or  the  amount  charged.  Cit- 
Bank  v.  Concord,  59  N.  H.  75.  izens'    Nat.    Bank    v.    Klauss,    47    Ind. 

76.  Sufficient    compliance    with    re-  App.  50,  93  N.  E.  681. 

quirement     to    include     valuation     of  80.    Equalization    by    state    or    terri- 

stock  in  that  of  personalty. — Farmers'  torial  board  of  equalization. — Territory 

Nat.   Bank  v.   Cook,  32  N.  J.   L.  347.  -.  First  Nat.  Bank,  10  N.  Mex.  383,  65 

77.  Williams  v.  Weaver,  75  N.  Y.  30.  Pac.    172;    Hacker    v.    Howe,    73    Neb. 

78.  Entry  of  assessment  for  national  385,  101   N.  W.  355. 

bank    shares    upon    separate     list      or  The  fact  that  an  individual  taxpayer 

book. — McMahon  v.  Palmer,  102  N.  Y.  of   a    county   has    returned   for   assess- 

176,  6  N.  E.  400,  55  Am.  Rep.  796.  ment   money  on  hand  and   in  bank   at 

79.  Extending  amount  of  tax. —  its  full  value  will  not  prevent  the 
First  Nat.  Bank  v.  Waters,  7  Fed.  state  board  from  equalizing  the  as- 
153,    19   Blatchf.   343.  sessment    by     raising     the      aggregate 

Where   the    county   board   of   review  value    of    all   property   in   such    county 

fixes    70   per   cent     of     the      aggregate  the    per    centum    found     necessary     to 

capital    stock,    surplus    and  .undivided  bring    it    to    a    uniform    standard    with 

profits    of   a   bank   as    the     true     cash  all   property   of   the    different   counties 

value    of   the    stock,    less    the    assessed  of    the    state.      Hacker    v.    Howe,    72 

valuation   of  the   real   estate,   btit   does  Neb.  3S5.  101   N.  W.  355. 

not    expressly    value    each    share,    the  81.     Equalization   by    county   boards 

auditor    may    subsequently    extend    on  of   equalization. — Weiser   Nat,   Bank  v. 

the    tax    duplicate   the    amount    of   the  Jeffreys,    14    Idaho    659,    95    Pac.    33; 

taxes      assessed      to      each      individual  Cassett    v.    Sherwood.    43     Iowa     623; 

stockholder    under    Burn's     Ann.      St  Geneva  v.  Board,  50  Misc.  Rep.  63,  100 

1908  §  10,316,  providing  that  the    auditor  N.  Y.  S.  330,  affirmed  in  114  App.  Div. 

shall    from    time    to     time    correct    all  915,   100   N.   Y.   Supp.  1158,   which  was 

errors,   which   he   may   discover   in   his  reversed  188  N.  Y.  1,  80  N.  E.  381. 

duplicate,    either    in    the    name    of    the  The    board    of    supervisors    ordered 
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Powers  of  Board. — The  jurisdiction  of  boards  of  equalization  being 
special,  acts  not  authorized  by  the  express  terms  of  the  statute  are  without 
validity. *2  Under  a  statute  requiring  the  territorial  board  of  equalization 
of  taxes  to  meet  annually,  and  declare  that  it  shall  be  the  duty  of  the  auditor 
of  the  territory  at  such  meeting  to  furnish  the  board  with  the  assessment  roll 


that  shares  of  bank  stock  be  assessed 
at  60  per  cent  of  the  par  value  of  the 
stock,  and  they  were  so  returned  by 
the  assessor;  but  the  township  trus- 
tees, acting  as  a  board  of  equalization 
for  the  township,  reduced  the  assess- 
ment to  40  per  cent  of  the  par  value, 
whereupon  the  board  of  supervisors 
restored  the  assessment  to  the  rate  it 
had  first  ordered.  Held  that,  while 
the  township  trustees  are  empowered 
to  equalize  the  taxes  of  their  town- 
ship, yet  the  board  of  supervisors  are 
charged  with  the  duty  of  equalizing 
the  taxation  of  the  county,  and  ac- 
cordingly inay  fix  the  rate  of  assess- 
ment in  the  townships.  Cassett  v. 
Sherwood,  43   Iowa  623. 

Where  the  supervisors  of  a  county 
improperly  assess  the  shares  of  bank 
stock  in  a  certain  city  other  than  in 
the  manner  provided  by  Laws  1896,  p. 
806,  c.  908,  §  34,  as  amended  by  Laws 
1901,  p.  1350,  c.  550,  whereby  the  tax 
of  said  city  is  increased,  the  city  is  not 
deprived  of  its  right  to  have  its  share 
reduced  to  the  proper  amount,  though 
the  tax  rolls  have  been  distributed 
among  the  various  town  collectors,  and 
it  is  impossible  to  distribute  the  defi- 
ciency created  by  such  illegal  tax 
among  the  towns  which  should  have 
been  charged  with  it  originally. 
Geneva  v.  Board,  50  Misc.  Rep.  63,  100 
N.  Y.  S.  330,  affirmed  in  114  App.  Div. 
915,  100  N.  Y.  S.  1136,  which  was  re- 
versed in   188   N.   Y.   1,   80   N.   E.   381. 

Supplement  of  the  tax  act  approved 
April  11,  1866,  §  13,  amended  by  Act 
1883  (Gen.  St.  p.  3309,  §  140),  provides 
that  the  board  of  assessors  shall  as- 
certain the  whole  value  of  property 
contained  in  the  duplicates  of  the  sev- 
eral assessors,  and  adjust  the  propor- 
tion or  quota  of  tax  to  be  levied  on 
each  township  or  ward  in  proportion 
to  such  value,  provided  that,  if  it  ap- 
pear "from  a  careful,  particular,  and 
thorough  comparison  of  the  respective 
duplicates"  that  the  value  in  any  dupli- 
cate is  relatively  less  than  the  value  of 
other  property  in  ,the  county,  they 
may  add  thereto  such  percentage  as 
may  appear  proper.  On  certiorari  to 
review  a  resolution  of  assessors  or- 
dering a  deduction  made  at  the  re- 
quest of  a  bank  to  be  added  to  the 
duplicate    of    the    boroflgh    the    return 


failed  to  show  that  the  assessors  made 
a  "careful,  practical,  and  thorough 
comparison,"  or  that  they  adjudged 
the  value  of  the  property  contained  in 
any  duplicate  to  be  relatively  less  than 
the  value  of  any  other  property  in  the 
county,  and  showed  that,  instead  of 
adding  a  percentage  to  the  duplicate, 
they  added  a  specific  sum,  made  up 
with  reference  to  the  value  at  which 
the  bank  stock  had  been  assessed  by 
the  municipal  authorities.  Held,  that 
on  the  return  the  action  of  the  assess- 
ors was  not  warranted  by  law.  Bor- 
ough V.   Board   (N.  J.),   56  Atl.   124. 

Laws  1897,  c.  28,  §  42,  requires  the 
county  auditor  to  transmit,  for  the  use 
of  the  state  board  of  equalization,  an 
abstract  of  the  assessment  lists, 
wherein  the  property  listed  is  grouped 
into  thirteen  distinct  classes,  one  of 
which  is  "the  total  value  of  stocks  or 
shares."  Section  45  authorizes  the 
board  to  consider  the  lands  and  town 
lots  of  a  county  as  a  single  class,  al- 
though grouped  separately  in  the 
auditor's  abstract,  and  tiie  board  is 
further  ^authorized  to  "equalize  the  as- 
sessment of  personal  property  by 
adding  to  the  aggregate  assessed  value 
of  any  class  of  personal  property  of 
every  county  in  which  they  believe 
such  valuation  is  too  low  such  rate 
per  centum  as  will  raise  the  same  to 
its  proper  proportionate  value  and  by 
deducting  from  the  aggregate  assessed 
value  of  any  class  of  personal  prop- 
erty, in  every  county  in  which  said 
board  may  believe  the  valuation  to  be 
too  high,  such  per  centum  as  will  re- 
duce the  same  to  its  proper  propor- 
tionate value."  Section  44  requires 
the  board  to  examine  carefully  the  ab- 
stracts, and,  by  comparison  of  like 
classes  of  property,  ascertain  a  true 
proportionate  value  of  all  the  property 
in  the  state.  Held,  that  the  board  is 
not  authorized  to  divide  the  property 
classified  as  "the  total  value  of  stock 
and  shares,"  and  raise  the  valuation 
of  bank  stock,  without  increasing  that 
of  other  stocks  and  shares.  Campbell 
V.  Minnehaha  Nat.  Bank,  11  S.  Dak. 
133,   76   N.   W.    10. 

82.  Invalidity  of  acts  of  board  not 
authorized  by  statute. — Campbell  v. 
Minnehaha  Nat.  Bank,  11  S.  Dak.  133, 
76  N.  W.  10. 
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of  each  county,  and  whenever  they  are  satisfied  that  valuation  has  not  been 
made  with  reasonable  uniformity  by  the  different  county  assessors,  they  shall 
equalize  such  assessments  throughout  the  territory,  the  board  has  power  to 
equalize  valuation  fixed  on  the  capital  stock  of  banks  in  the  return,  or  by 
the  assessor  or  county  boards  of  equalization,  where  the  tax  rolls  show  that 
valuation  was  not  fixed  with  reasonable  uniformity,  whether  or  not  appeal 
has  been  taken  by  a  taxpayer.^^  A  state  board  of  equalization  is  not  au- 
thorized to  treat  bank  stocks,  as  composing  a  class  distinct  from  other  stocks, 
even  where  there  are  only  bank  stocks  assessed  in  a  county,  s* 

Method  of  Equalization. — Where  the  method  of  equalizing  the  valua- 
tion of  taxable  property  in  the  several  counties  in  the  state  is  provided  for 
by  statute,  such  method  applies  to  the  taxable  property  in  the  county,  and 
not  to  the  property  over  which  the  taxing  power  has  no  jurisdiction.*^ 

§  329  (4)  Review,  Correction,  or  Setting  Aside  of  Assessment — 
§  329  (4a)  In  General. — It  may  be  stated  as  a  general  rule,  that  in  the 
case  of  assessments  on  the  property  of  bank  or  shares  of  bank  stock  which 
are  merely  irregular,  excessive,  or  unequal,  the  remedy  provided  by  statute  is 
exclusive. s'5     Where  an  assessor  makes  an  unauthorized  assessment  of  the 


83.  Powers  of  board. — Territory  v. 
First  Nat.  Bank,  10  N.  Alex.  283,  65 
Pac.  172. 

84.  Coles  V.  Sterling,  11  S.  Dak.  140, 
76   N.   W.   12. 

85.  Statutory  method  of  equalization 
applies  to  taxable  property  in  county. 
— Weiser  Nat.  Bank  -j.  Jeffreys,  14 
Idaho   659,   95   Pac.   23. 

86.  Exclusiveness  of  statutory  rem- 
edies in  case  of  irregular,  excessive  or 
unequal  assessments. — State  v.  Bank, 
120  Mo.  161,  25  S.  W.  372;  Ores^on, 
etc.,  Sav.  Bank  v.  Jordan,  16  Ore.  113, 
17  Pac.  621;  Senour  v.  Matchett,  140 
Ind.  636.  40  A.  ii.  122;  rcooie  s  sa\f. 
Bank  v.  Layman,  134  Fed.  635. 

"For  a  merely  excessive  or  unequal 
assessment,  where  no  principle  of  la\,' 
is  violated  in  making  it,  and  the  com- 
plaint is  of  an  error  of  judgments 
only,  the  sole  remedy  for  an  applies 
tion  is  an  abatement,  either  to  the  as- 
sessor, or  to  such  statutory  board  as 
has  been  provided  for  hearing.  The 
courts,  either  of  common  law  or  of 
equity,  are  powerless  to  give  relief 
against  the  erroneous  judgments  of 
assessing  bodies,  except  as  they  may 
be  equally  empowered  by  law  to  do 
so;  and  this  principle  is  applicable  to 
statutory  boards  of  equalization 
which  are  only  assessing  boards,  with 
certain  appellate  powers,  but  whose 
action  if  they  keep  within  their  ju- 
risdiction is  conclusive,  except  as 
otherwise  provided  by  law.  For  a 
merely  irregular  assessment,  the  statu- 


tory remedy  is  also  the  exclusive 
remedy.  It  is  supposed  to  be  ade- 
quate to  all  the  requirements  of  jus- 
tice, and  it  is  the  party's  own  folly  if 
he  fails  to  avail  himself  of  it."  Gracy 
r.  Bank,  120  Mo.  161,  25  S.  W.  372, 
Quoting  Cooley  on  Taxation  (3nd 
Ed.),   748,   750. 

"As  a  general  rule,  equity  has  noth- 
ing to  do  with  the  correction  of  erro- 
neous assessments.  Aside  from  tlie 
requirements  of  the  statute,  public 
policy  requires  that  the  revenues 
should  be  promptly  assessed  and  col- 
lected by  those  officers  and  through 
those  agencies  which  the  law  has  spe- 
cially provided  for  that  purpose.  Un- 
less, therefore,  a  case  can  be  brought, 
by  its  particular  and  peculiar  facts, 
under  some  one  of  the  heads  of  equity 
jurisdiction,  such  as  the  preventing  a 
multiplicity  of  suits,  removing  cloud 
from  title,  or  the  like,  equity  will  not 
ordinarily  interfere,  unless  the  tax  be 
illegal.  The  remedy  prescribed  by 
statute  in  most  cases  will  be  found 
ample  and  expedious,  and  in  "'cli 
cases  it  ought  to  be  exclusive."  Ore- 
gon, etc.,  Sav.  Bank  v.  Jordan,  16  Ore. 
113,   17   Pac.   621. 

"Burroughs  on  Taxation,  §  102, 
states  the  rule  thus:  'Errors,  what 
tribunal  corrects.  Where  the  asses- 
sors have  jurisdiction  of  the  persons 
or  property  assessed,  they  act  ju- 
dicially; and,  like  the  judgment  of  any 
other  tribunal,  their  acts  are  con- 
clusive until  reversed  in  the  mode  pre- 
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shares  of  bank  stock  to  the  bank,  and  the  bank  does  not  ask  the  board  of 
equahzation  to  correct  such  erroneous  assessment,  it  can  not  enjoin  the  col- 
lection of  the  taxes,  in  the  absence  of  a  valid  excuse  for  its  failure  to  apply 
to  such  board.^^ 

§  329  (4b)  Grounds  of  Review. — Errors  in  the  valuation  of  shares  of 
bank  stock  is  ground  for  review  of  assessment.^®  When  the  assets  of 
a  savings  bank  have  been  reduced  in  valuation  below  the  amount  due  to  de- 
positors, a  petition  may  be  maintained  for  an  abatement  of  taxes  to  a  corre- 
sponding extent. 88  Where  a  bank  has  returned,  in  its  list  of  property  for 
taxation,  its  capital  stock  as  property  owned,  possessed  or  controlled  by  it, 
if  it  desires  to  object  to  being  thus  assessed,  it  should  go  before  the  board 
of  equalization  and  have  the  correction  made. 8° 

§  329  (4c)  Right  of  Review— §  329  (4ca)  Persons  Entitled.— In 


scribed  by  law.  Whether  the  error 
be  in  the  valuation  of  property  at  too 
high  a  rate,  or  upon  a  wrong  prin- 
ciple, or  of  property  which  is  claimed 
as  exempt,  the  decision  of  the  as- 
sessor can  not  be  attacked  collaterally. 
The  remedy  is  by  appeal  to  that  tribu- 
nal provided  by  statute;  and,  if  there 
be  none  provided,  then  it  is  by  cer- 
tiorari.' r\.nd  this  principle  seems  to 
be  supported  by  many  authorities. 
Stewart  v.  Maple,  70  Pa.  231;  ]  High. 
Inj.,  §§  488,  492,  49S;  Hughes  v.  Kline, 
30  Pa.  227;  Macklot  v.  Davenport,  17 
Iowa  379;  Merrill  v.  Gorham,  6  Cal. 
41;  Porter  v.  Rockford,  etc.,  R.  Co., 
76  111.  561;  2  Desty,  Tax'n,  661;  Water- 
bury  Sav.  Bank  v.  Lawler,  46  Conn. 
243;  Seeley  v.  Westport,  47  Conn.  294, 
36  Am.  Rep.  70;  Ottawa  Glass  Co.  v. 
McCaleb,  81  111.  556;  ^layor  v.  Meserole 
fN.  Y.),  26  Wend.  132;  State  Railroad 
Tax  Cases,  92  U.  S.  575,  23  L.  Ed.  663; 
Cooley,  Tax'n,  542."  Oregon,  etc., 
Sav.  Bank  v.  j'ordan,  16  Ore.  113,  17 
Pac.  621. 

As  to  propriety  of  review  by  cer- 
tiorari, mandamus  or  injunction,  see 
post,  "Certiorari  to  Review  Assess- 
ment,'' §  329  (4k);  "Mandamus  to 
Correct  Assessment,"  §  329  (4l) ;  "In- 
junctions to  Restrain  Assessment,"  § 
329    (4m). 

87.  Valid  excuse  for  its  failure. — 
First  Nat.  Bank  v.  Bailey,  15  Mont. 
301,   39   Pac.  83. 

"It  is  not  contended  that  any  un- 
just discrimination  as  between  this 
liank  stock  and  other  moneyed  capital 
in  the  state  has  been  made  in  the 
taxation  thereof.  It  can  only  be  coii- 
lended  that  the  assessment  was  ille- 
gal, in  that  the  capital  stock  was  as- 
sessed to   the  bank  instead   of  the   in- 


dividual shareholders.  To  correct  this 
irregularity,  it  was  the  duty  of  plain- 
tiff to  apply  to  the  board  of  equaliza- 
tion. Meyer  v.  Rosenblatt,  .8  iMc 
495;  Oteri  v.  Parker,  42  La.  Ann.  374, 
7  So.  570;  Board  v.  Searight  Cattle 
Co..  3  Wyo.  777,  31  Pac.  268;  Meade 
V.  Haines,  81  Mich.  261,  45  N.  W.  836." 
First  Nat.  Bank  v.  Bailey,  15  Mont. 
301,  39  Pac.  83. 

88.  Errors  in  valuation  of  stock. — 
Relator  was  a  stockholder  in  the  Ex- 
change Bank  of  the  city  of  AlDan>, 
the  stock  of  which  v/as  above  par,  but 
was  not  as  valuable  by  about  60  per 
cent  as  stock  in  the  Mechanic's  Bank, 
situated  in  the  same  ward.  The  shares 
of  both  banks  were  assessed  at  par, 
instead  of  their  actual  value,  as  they 
should  have  been  assessed,  and  re- 
lator applied  to  have  the  assessment 
corrected.  Held,  that  while  a  correc- 
tion would  increase  the  relator's  tax 
on  his  bank  stock,  yet  as  the  error 
relieved  from  taxation  a  large  amount 
of  property  owned  by  the  Mechanics' 
Bank,  thereby  increasing  the  rate  of 
taxation  on  all  property  in  the  assess- 
ment roll,  the  relator  had  a  right  to 
complain.  People  v.  Assessors  (N. 
Y.),  2   Hun  583. 

The  remedy  of  the  owner  of  na- 
tional bank  shares  for  excessive  valua- 
tion is  by  appeal  from  the  assessment, 
and  a  failure  to  appeal  will  be  deemed 
a  waiver  of  any  objection  to  the  valua- 
tion.    Appeal  of  Everitt,  71   Pa.  216, 

89.  In  re  Wolfeborough  Sav.  Bank, 
69   N.    H.   84,   39    Atl.   522. 

90.  Objection  to  assessment  on 
property  as  listed  by  bank. — First  Nat. 
Bank  v.  Bailey,  15  Mont.  301,  39 
Pac.  83. 
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the  case  of  assessments  of  bank  property  or  shares  of  bank  stock,  the  gen- 
eral rule  applies  that  an  appeal  to  the  proper  board  or  other  tribunal  may- 
be had  by  any  one  aggrieved  by  the  assessment,^!  and  has  an  interest  in  the 
property  assessed. ^^  Under  a  statute  providing  that  banks  shall  pay  taxes 
assessed  to  the  stockholders  on  their  stock,  and  may  recover  from  each  stock- 
holder his  proportion  of  the  taxes,  on  an  assessment  against  the  stockholders 
of  a  bank,  the  bank  itself  is  a  party  in  interest,  and  has  a  right  to  appear 
before  the  board  of  review  and  complain  of  the  assessment,^^  and  to  appeal 
from  the  board's  decision  to  the  district  court.^*  A  law  providing  that  any 
bank  which  may  claim  that  the  taxes  assessed  upon  it  are  inequitable  may 
apply  for  an  abatement  thereof,  may  be  applied  to  a  cause  of  action  which 
accrued  before  the  enactment  thereof,  as  such  act  merely  changes  the  mode 
of  judicial  procedure  to  enforce  a  right  without  affecting  the  right  itself. ^^ 
Where  a  city  has  a  direct  interest  in  the  amount  and  validity  of  the  state 
and  county  tax  levied  on  its  taxpayers,  and  is  unjustly  affected  by  the  illegal 


91.  General  rule  as  to  review  at  in- 
stance of  aggrieved  party. — Laws  1866, 
c.  761,  subjects  the  real  estate  of 
banks  to  ordinary  taxation,  and  also 
the  stock,  less  the  assessed  value  of 
the  real  estate.  Laws  1859,  c.  302,  pro- 
vides that  any  one  aggrieved  by  the 
assessment  may,  before  May  1st,  ap- 
ply to  have  it  corrected,  and  the  com- 
missioners, if  they  judge  it  erroneous, 
may  correct  it.  The  same  act  au- 
thorizes the  commissioners  before 
April  2d  to  increase  any  assessed 
valuation,  but  not  without  giving  no- 
tice to  the  person  affected,  twenty  days 
before  the  closing  of  the  books,  which 
were  closed  May  1st.  Held  that, 
where  the  assessed  valuation  of  the 
real  estate  has  been  reduced  on  appli- 
cation made  April  30th,  the  commis- 
sioners may  increase  proportionately 
the  assessment  on  the  stock,  though 
the  required  notice  is  then  impossible. 
Apgar  V.  Hayward,  110  N.  Y.  225,  18 
N.   E.  85. 

92.  Interest  essential  to  right  of  re- 
view.— Shares  of  stock  in  a  national 
bank  were  assessed  at  their  par  value, 
no  objection  being  made  at  the  time. 
The  bank  afterwards  failed,  and  the 
receiver  applied  for  a  reduction  of  the 
tax,  so  that  it  should  be  based  on  the 
actual  value  of  the  shares.  Held,  that 
the  relief  could  not  be  granted,  for  the 
reasons — First,  that  the  stockholders 
were  concluded;  and  second,  that  the 
bank  and  receiver  had  no  interest. 
P^oole  V.  Wall  St.  Bank  (N.  Y.),  39 
Hun   525. 

Under  13  Stat.  112,  which  provides 
that  the  value  of  the  shares  of  a  na- 
tional bank  may  be  assessed  for  taxa- 


tion against  the  individual  sharehold- 
ers, but  not  against  the  bank,  where, 
by  reason  of  an  accumulated  surplus, 
the  shares  of  a  bank  are  increased  in 
value,  and  an  assessment  is  made 
against  the  surplus  of  the  bank,  which, 
on  objection,  is  taken  from  the  as- 
sessors' rolls,  and  the  amount  dis- 
tributed among  the  shareholders,  the 
bank  has  no  interest  to  review  the  as- 
sessment. First  Nat.  Bank  v.  Button, 
63   Hun   624,   17   N.   Y.   S.   315. 

93.  Right  of  bank  paying  taxes  as- 
sessed to  stockholders  to  complain  of 
assessment. — First  Nat.  Bank  v.  In- 
dependence, 123  Iowa  482,  99  N.  W. 
142;  National  Bank  v.  New  Bedford, 
155    Mass.   313,    29    N.    E.    532. 

Where  a  national  bank  has  complied 
with  the  provisions  of  Pub.  St.,  c.  13, 
§  11,  which  requires  a  list  to  be  fur- 
nished the  assessors  showing  the  name 
of  each  shareholder,  with  his  resi- 
dence, and  the  number  of  shares  be- 
longing to  him,  this  satisfies  the  re- 
quirements of  chapter  11,  §  72,  which 
provides  that  no  person  shall  have  an 
abatement  of  his  taxes  unless  he  has 
filed  a  list  sworn  to  contain  all  his 
taxable  property;  and  the  bank,  not 
its  shareholders,  is  the  one  to  petition 
for  -an  abatement  of  taxes  on  such 
shares.  National  Bank  v.  New  Bed- 
ford, 155  Mass.  313,  29  N.  E.  532; 
Adams  v.  New  Bedford,  155  Mass.  317, 
29   N.   E.   532. 

94.  Appeal  from  decision  of  board 
to  district  court. — First  Nat.  Bank  v. 
Independence,  123  Iowa  482,  99  N.  W. 
142. 

95.  In  re  Wolfeborough  Sav.  Bank, 
69   N.   H.  84,  39  Atl.  522. 
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action  of  a  county  board,  it  is  entitled  to  sue  to  correct  the  same.''^  Where 
the  supervisors  of  a  county  improperly  assess  the  shares  of  bank  stock  in  a 
certain  city  other  than  in  the  manner  provided  by  statute,  whereby  the  tax 
of  said  city  is  increased,  the  city  is  not  deprived  of  its  right  to  have  its  shares 
reduced  to  the  proper  amount,  though  the  tax  rolls  have  been  distributed 
among  the  various  town  collectors,  and  it  is  impossible  to  distribute  the  de- 
ficiency created  by  such  illegal  tax  among  the  towns  which  should  have  been 
charged  with  it  originally.®^ 

§  329  (4cb)  Estoppel  or  Waiver. — In  the  case  of  assessments  against 
banks  or  on  shares  of  bank  stock  the  usual  rule  applies  that  prior  state- 
ments by  an  owner  as  to  the  assessable  nature  of  his  property  will  not  estop 
him  for  all  future  time  to  question  the  legality  of  assessments  made  against 
his  property. 98  A  bank  is  not  estopped  from  denying  liability  to  pay  a  tax 
levied  on  its  capital  stock  as  the  personal  property  of  the  bank  by  the  fact 


96.  Right  of  city  to  sue  to  correct 
illegal  assessment. — Under  Laws  1896, 
p.  806,  c.  908,  §  34,  as  amended  by 
Laws  1901,  p.  1350,  c.  550,  a  tax  on 
bank  stocks  is  raised  for  local  pur- 
poses and  divided  among  the  local 
districts  for  village,  city,  town  or 
school  purposes  only,  and  is  in  lieu 
of  all  other  taxes  whatsoever  for  state 
or  local  purposes  on  such  stock.  The 
board  of  supervisors  of  Ontario  county, 
in  estimating  the  share  of  the  city  of 
Geneva  for  city  and  county  taxes,  in- 
cluded in  the  personal  property  of  the 
city  the  shares  of  the  banks  in  the 
city,  thereby  increasing  the  city  tax 
bv  about  $1,00U.  Laws  1897,  pp.  458, 
460-462,  c.  360,  §§  110,  114,  115,  119, 
relate  to  the  equalization  of  assess- 
ments between  the  city  of  Geneva  and 
the  several  towns  in  the  county  and 
the  apportionment  of  the  tax,  and  pro- 
vide that  any  deficiency  in  the  county 
of  the  tax  remaining  uncollected  shall 
be  paid  out  of  the  general  city  funds 
to  the  cotmty  treasurer,  and  that  all 
unpaid  state  and  county  taxes  shall 
thereafter  belong  to  the  city,  which 
may  compel  payment  to  reimburse  it- 
self. Held  to  give  the  city  a  direct 
interest  in  the  amount  and  validity  of 
the  state  and  county  tax  levied  on  i^s 
taxpayers,  so  that  it  was  injuriouslj' 
affected  by  the  illegal  action  of  the 
county  board  and  entitled  to  sue  to 
correct  the  same.  Geneva  v.  Board,  50 
Misc.  Rep.  63.  100  N.  Y.  S.  330,  af- 
iirmed  in  114  App.  Div.  915,  ]00  N.  Y. 
S.  1136,  which  was  reversed  in  188  N. 
Y.  1,  80  N.   E.   381. 

The  court  in  this  case  said:  "It 
would  seem,  therefore,  that  the  city 
has  a  direct  interest  in  its  capacity  as 


a  municipal  corporation  in  the  amount, 
validity  and  enforceability  of  the  state 
and  county  tax  levied  upon  the  tax- 
payers of  Geneva;  and  the  relator,  be- 
ing injuriously  affected  by  the  illegal 
action  of  the  board,  is  entitled  to  have 
this  error  corrected  and  the  share  of 
the  state  and  county  tax  to  be  collected 
by  its  officers  or  paid  out  of  its  treas- 
ury reduced  to  the  proper  amount,  if 
that  can  be  done  at  the  present  time. 
The  board  of  1905  has  gone  out  of  ex- 
istence. It  duly  issued  the  warrants 
to  the  collectors  of  the  various  towns 
of  the  county,  and  the  tax  rolls  thus 
made  up  are  in  the  process  of  collec- 
tion, and  there  would  seem  to  be  no 
way  in  this  proceeding  for  those  tax 
rolls  to  be  recalled  and  corrected. 
People  ex  rel.  Lorillard  v.  Supervisors 
of  Winchester  County,  15  Barb.  607; 
Colonial  Life  Assurance  Co.  v.  Board 
of  Supervisors  of  New  York  County, 
24  Barb.  166;  High  Leg.  Rem.,  §  140." 
Geneva  v.  Board,  50  Misc.  Rep.  63,  100 
N.  Y.  S.  330,  affirmed  in  114  App.  Div. 
915,  100  N.  Y.  S.  1136,  which  was  re- 
versed in  188  N.  Y.  1,  80  N.  E.  383. 

97.  Correction  of  improper  assess- 
ment of  bank  stock  increasing  tax  of 
city. — Geneva  v.  Board,  114  App.  Div. 
915,  100  N.  Y.  S.  1136,  affirming  order, 
50  Misc.   Rep.  63,  100  N.  Y.  S.  330. 

98.  Prior  statements  as  to  assess- 
able nature  of  property  as  estoppel  to 
question  assessment. — Mahkonsa  In- 
vest. Co.  V.  Fort  Dodge,  125  Iowa  148, 
100  N.  W.   517. 

Though  a  loan  and  trust  company 
in  former  years  objected  to  an  as- 
sessment of  corporate  stock  against 
it,  and  also  insisted  that  it  was  a  sav- 
ings   bank,    and    not    assessable    as    a 
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that  for  several  years  it  had  paid  taxes  so  levied.®^  Where  the  stock  which 
a  bank  owns  in  another  corporation  or  its  own  is  not  subject  to  taxation  for 
school  purposes,  the  bank  does  not  waive  its  objection  to  the  assessment 
of  such  tax  by  ignoring  it  and  omitting  to  appear  therefrom  in  the  manner 
prescribed  by  statute. ^  The  fact  that  a  bank,  after  due  protest,  has  paid  in 
full  the  tax  assessed  on  its  shares  of  stock  in  the  hands  of  shareholders  is 
no  ground  for  objecting  to  the  claim  of  the  bank  to  an  abatement  of  the  tax, 
where  such  payment  is  by  statute  made  an  express  condition  of  the  granting 
of  an  abatement. 2  .  Where  an  assessor  states  to  the  officers  of  a  national 
bank,  when  it  presents  its  list  of  stock  to  him  for  taxation,  that  such  stock 
will  be  assessed  at  a  certain  value,  but  he  assesses  it  at  a  higher  value,  and  the 
bank  is  given  no  notice  thereof,  it  may  maintain  an  action  for  relief  against 
such  excessive  valuation,  though  it  does  not  go  before  the  board  of  equali- 
zation, and  ask  for  a  reduction,  since  the  act  of  the  assessor  was  a  fraud 
on  the  bank. 3  Where  the  officers  of  a  bank  furnish  the  assessor  with  the 
names  of  the  shareholders,  together  with  the  amount  of  the  stock  held  by 
each,  and  make  no  objection  on  the  ground  of  irregularity  of  the  assessment, 
and  are  themselves  a  party  to  it,  and  the  claims  of  the  assessor  are  substan- 
tially correct,  such  officers  can  not  be  permitted  to  claim  that  his  error  in 
assessing  the  shares  to  the  bank,  instead  of  its  stockholders,  rendered  the 
assessment  void,  and  the  collector  a  trespasser.*  A  tax  assessor  can  not  be 
presumed  to  have  personal  knowledge  of  the  private  affairs  of  persons  as- 
sessed unless  they  choose  to  furnish  it,  as  of  the  amount  of  debts  due  by 
the  holder  of  bank  stock  subject  to  taxation,  and,  if  the  taxpayer  takes  no 
steps  to  have  the  tax  corrected,  he  must  be  assumed  to  admit  its  correct- 
ness.^ 

loan  and  trust  company,  this  did  not  assessors  had  no  right  to  assess  the 
estop  it  by  record  from  claiming  a  stock  upon  the  basis  of  the  value  as 
right  to  be  assessed  according  to  the  shown  by  the  capital  stock,  the  sur- 
statute  governing  loan  and  trust  com-  plus  fund,  and  the  undivided  profits, 
panics.  Mahkonsa  Invest.  Co.  v.  irrespective  of  other  evidence  in  the 
Fort  Dodge,  135  Iowa  148,  lOo  N.  W.  case,  and  that  such  assessment  should 
517.  be  abated  as  to  the  excess  above  the 
99.  Effect  of  payment  of  similar  tax  fair  cash  value  found  to  be  the  mar- 
in  previous  years.— Farmers',  etc.,  Bank  ket  value  as  first  stated,  it  was  held 
V.  Hoffmann,  93  Iowa  119,  til  N.  W.  that  the  ruhng  was  correct;  and  that 
4jg  the    fact    that,    after    filing    a    written 

1     Tirt.»_         ^ ^4.  „^^„o,4.„  occo„„=j  protest  in  due  form,  the  bank  paid  the 

V    Where  exempt  property  assessed  t-^jj          ^s^essed  less  certain  discounts, 

7^^^''°=\AP;':''  ,«"    ''■  constituted  no  bar  to  a  recovery.     Na- 

(.i'a.),  8   Watts  i'i.a.  ^j^j^^j  g^j^j^  _,    ^^^  Bedford,  155  Mass. 

2.     Effect    of    payment   by    bank    of  3]_3_  gg  j^-    ;g    533 

tax   on  shares.— National  Bank  v.  New  ■  3.    Citizens'    Nat.   Bank  v.   Columbia, 

Bedford,   155   Mass.   313,   29   N.   E.   533.  23  Wash.  441,  63  Pac.  309. 

Where,   on  a  petition  by  a  national  4.    Effect  of  failure  of  bank  furnish- 

bank    for    the    abatement    of   a    tax,    it  ing  list  of  stock  and   stockholders  to 

was   found   as   a   fact   from   the   report  object  to  irregularity  of  assessment. — 

of  a  commissioner  appointed  under  St.  St.    Louis    Bldg.,    etc..    Ass'n   v.    Light- 

1890,  c.  137,  §  5,  that  for  the  purposes  ner,   47   Mo.   393. 

of  taxation  the  fair  cash  value   of  the  5.     Effect   of   failure   by    owner     of 

shares,    at    which    they    are    assessable  bank  stock  to  have  tax  corrected  as  to 

by  Pub.  St.,  c.  13,  §.  8,  was  their  mar-  deductions  of  indebtedness. — First  Nat. 

ket  value  as  found  by  him,  and  a  rul-  Hank  v.  St.  Joseph,  46  Mich.  536,  9  N. 

ing  was  made  that  upon  the  facts  the  W.   838. 
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§  329  (4d)  Creation  and  Organization  of  Board  of  Review  or 
Other  Special  Tribunal. — In  General. — The  power  to  review,  correct,  or 
set  aside  assessments  is  vested  by  the  statutes  of  the  various  states  in  boards 
of  equalization  or  other  special  tribunals.® 

Qualification  of  Members. — The  objection  that  a  member  of  a  board 
of  equalization  is  not  a  freeholder,  as  required  by  statute,  can  not  be  made 
in  an  action  by  a  bank  to  recover  taxes  paid.'^ 

§  329  (4e)  Authority,  Powers  and  Duties  of  Board  or  Officers. — 
In  General. — The  duty  of  boards  of  equalization  of  review  is  to  equalize 
assessments,  and  in  so  doing,  they  may  make  either  additions  or  reductions. ^ 
Such  boards  have  the  power  to  correct  errors  and  omissions  in  assessment 
rolls  in  the  state  or  county  in  which  they  act,^  upon  proceedings  brought 
within  the  proper  time.^"  Thus,  for  instance,  in  the  case  of  the  assessment 
of  bank  property  or  shares,  as  in  the  case  of  the  assessment  of  the  prop- 
erty of  natural  persons  or  other  corporations,  a  board  of  equalization,  has 
power  to  correct  an  assessment  when  property  has  been  assessed  to  a  party 
which  he  does  not  own;ii  where  there  has  been  a  double  assessment,!^ 
or  where  property  exempt  from  taxation  has  been  assessed,  etc.i^ 

Assessment  of  Property  Omitted. — In  some  jurisdictions  boards  of 
equalization  of  review,  in  making  the  proper  corrections,  may  place  on  the 
assessment  roll  property  of  a  bank  or  shares  of  bank  stock  which  have  been 


6.  Power'  of  review,  correction,  or 
setting  aside  vested  in  statutory  boards, 

etc.— State  z.:  Bank,  120  Mo.  161,  25 
S.  W.  372;  Oregon,  etc.,  Sav.  Bank  v. 
Jordan,    16   Ore.   113,   17   Pac.   621. 

The  remedy  of  the  taxpayer,  in  all 
ordinary  cases  for  errors  in  his  assess- 
ment, is  to  go  before  the  board  of 
equalization;  and,  failing  to  obtain  re- 
dress, to  seek  it  by  writ  of  review. 
Rhea  v.  Umatilla,  2  Ore.  398,  and 
Poppleton  V.  Yamhill,  8  Ore.  337, 
approved.  Oregon,  etc.,  Sav.  Bank  v. 
Jordan,   16   Ore.   113,   17   Pac.   621. 

Under  Revised  Statutes  of  Mis- 
souri, 1879,  §  6719,  to  correct  an  ex- 
cessive assessment  merely,  an  appeal 
must  be  taken  to  the  county  board  of 
equalization.  State  v.  Bank,  120'  Mo. 
161,   25    S.   W.   373. 

Where  the  county  board  of  equaliza- 
tion left  bank  stock  assessed  at  one- 
third  valuation,  and  the  state  board 
placed  the  valuation  at  40  per  cent, 
application  must  be  made  to  the  state 
board  for  correction  of  errors,  and 
not  to  the  county  board.  Sioux  Falls 
Sav.  Bank  v.  Minnehaha  County  (S. 
Dak.),   135   N.  W.  689. 

7.  Objection  to  qualification  of 
members. — State  Nat.  Bank  v.  Mem- 
phis, 116  Tenn.  641,  94  S.  W.  606,  7 
h.    R.   A.,    N.    S.,    663. 


8.  Authority  and  powers  in  general. 

— State  Nat.  Bank  -j.  Memphis,  116 
Tenn.  641,  94  S.  W.  606,  17  L.  R.  A., 
N.  S.,  663;  Ankeny  v.  Blakley,  44  Ore. 
78,   74  Pac.   485. 

9.  Power  to  correct  errors  and 
omissions. — Union,  etc.,  Nat.  Bank  v. 
Board,  65  Neb.  408,  91  N.  W.  285,  93 
N.    W.    1022. 

10.  Union,  etc.,  Nat.  Bank  t'.  Board, 
65  Neb.  408,  91  N.  W.  386,  93  N.  W. 
1022,  in  which  it  was  held  that  the 
board  had  power  to  make  such  correc- 
tions within  a  certain  period  from 
the  time  the  taxes  would,  if  legally 
assessed,    have    become    delinquent. 

11.  Correction  where  property  as- 
sessed to  other  than  owner. — First 
Nat.  Bank  v.  Bailey,  15  Mont.  301,  39 
Pac.  83;  Ankeny  t'.  Blakley,  44  Ore. 
7  8,   74  Pac.   485. 

Where  bank  stock  is  erroneously 
assessed  to  the  bank  instead  of  the 
stockholders,  the  board  of  equaliza- 
tion may  correct  the  assessment.  First 
Nat.  Bank  v.  Bailey,  15  Mont.  301,  39 
Pac.   83. 

12.  In  case  of  double  assessment. — 
First  Nat.  Bank  v.  Bailey,  15  Mont. 
301,   39   Pac.   83. 

13.  Where  exempt  property  as- 
sessed.— First  Nat.  Bank  v.  Bailey,  15 
Mont.    301,    39    Pac.    83. 
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omitted  by  the  assessor,  or  not  assessed."  Under  the  statutes  of  Ohio,  as 
construed  by  its  supreme  court,  where  proper  return  has  been  made  of  the 
stock  of  a  national  bank  for  taxation  from  the  value  of  which  stockholders 
have  been  allowed  to  deduct  their  indebtedness  as  in  case  of  other  moneyed 
capital,  a  county  auditor  has  no  power,  in  a  subsequent  year  to  place  the 
amount  of  such  deduction  in  the  duplicate  list  as  an  omission  and  collect 
taxes  thereon,  although  the  deductions  were  not  authorized  by  law.^^ 

Increase  or  Deduction  of  Valuation  of  Tax. — A  board  of  equalization 
has  the  power  and  jurisdiction  to  increase  the  value  which  has  been  fixed 
on  bank  stock  by  the  assessor,!^  and  this,  though  the  person  assessed  has 
taken  no  appeal  to  the  board. ^'^  Where  an  inequality  exists  in  the  assess- 
ment of  property  within  a  county,  an  owner  of  property  discriminated 
against  is  entitled  to  a  correction  of  his  assessment,  although  such  relief 
necessitates  the  reduction  of  the  valuation  of  his  property  below  its  true 
cash  value.  ^* 

§  329  (4f)  Place  and  Time  of  Meeting  of  Board.— The  time,  place, 
and  duration  of  meetings  of  boards  of  equalization  or  review  are  usually 


14.  Power  to  place  on  assessment 
roll  omitted  property. — Oregon,  etc., 
Sav.  Bank  v.  Jordan,  16  Ore.  113,  17 
Pac.  621;  Bank  v.  Lafayette,  79  Miss. 
152,    29    So.    825. 

Ky.  St.,  §  3403  (Russell's  St., 
§  1467),  provides  that  where  any  prop- 
erty has  not  heretofore  been  assessed 
for  taxation,  or  has  been  improperly 
assessed,  or  where  notice  of  the  time 
and  place  of  the  meeting  of  the  board 
of  supervisors  of  tax  has  not  hereto- 
fore been  properly  or  regularly  given, 
cities  of  the  third  class  can  pass  an 
ordinance  directing  the  assessment  of 
such  property,  etc.,  and  that  its  ob- 
ject is  to  insure  the  collection  of  any 
unpaid  taxes,  and  that  the  provisions 
shall  not  extend  back  for  more  than 
five  years.  Act  June  11,  1906,  pro- 
vided for  the  taxing  of  shares  of  banks 
and  trust  companies  at  the  same  rate 
as  for  other  personalty,  which  was 
to  be  assessed  by  a  local  assessing  of- 
ficer. Held  that,  where  the  local  as- 
sessing officer  had  not  made  an  as- 
sessment of  the  shares  of  stock  of  a 
bank  for  1906,  the  council  had  au- 
thority under  §  3403  to  provide  for  its 
assessment,  as  that  section  applied  to 
all  cases  "where  property  has  not 
been  assessed  for  taxation;"  the  word 
"heretofore"  being  required  to  be  read 
as  referring  to  the  time  of  the  passing 
of  the  ordinance,  and  the  five  years  al- 
lowed being  counted,  not  from  the 
time  of  the  passage  of  the  act,  but 
from  the  time  the  assessment  is  made. 
Richardson  v.  State  Nat.  Bank  (Ky.), 
123   S.  W.  394. 


15.  Mercantile  Nat.  Bank  v.  Lander, 
109  Fed.  31,  affirmed  in  Lander  v.  Mer- 
cantile Nat.  Bank,  55  C.  C.  A.  533,  118 
Fed.  785. 

Directing  assessor  to  assess  omitted 
property. — An  order  of  the  board  of 
equalization  finding  that  a  bank  has 
omitted  property  from  the  list  of  its 
taxable  property,  and  should  be  as- 
sessed thereon,  and  directing  the  as- 
sessor to  add  such  property  to  its 
assessment,  is  not  an  attempt  by  the 
board  (o  add  property  to  the  list,  and 
exercise  assessorial  powers,  but  is  a 
direction  that  the  assessor  make  such 
addition,  though  the  order  specifies 
the  value  of  the  property  to  be  added, 
and  is  authorized  by  Pol.  Code,  §  3681, 
requiring  the  assessor,  at  the  request 
of  the  board,  to  list  and  assess  prop- 
erty which  he  has  failed  to  assess. 
Farmers',  etc..  Bank  v.  Board,  97  Cal. 
318,  32  P'ac.  312;  Security  Sav.  Bank, 
etc.,  Co.  V.  Los  Angeles,  99  Cal.  xix, 
34  Pac.  437. 

16.  Power  to  increase  valuation 
fixed  by  assessor. — Ward  v.  Board,  135 
Mo.  309,  36  S.  W.  648;  Blocklock  v. 
Board  (Mo.),  36  S.  W.  1132;  Oregon, 
etc.,  Sav.  Bank  v.  Jordan,  16  Ore.  113, 
17   Pac.   621. 

17.  Right  to  raise  assessment 
though  person  has  not  appealed  to 
board. — State  Nat.  Bank  v.  Memphis, 
116  Tenn.  641,  94  S.  W.  606,  7  L.  R- 
A.,    N.    S.,    663. 

18.  Reduction  of  valuation  or  tax.— 
First  Nat.  Bank  v.  Board,  36  Colo. 
265,  R4   Pac.   1111. 
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fi>:ed  by  statute,  and  if,  at  the  time  the  valuation  of  a  bank's  capital  stock  was 
increased  by  such  board,  the  board  was  not  legally  in  session,  its  acts  were 
void,i®  and  in  such  case,  the  court  of  equity  may  properly  exercise  its  pre- 
ventive jurisdiction  by  injunction  to  protect  the  parties  threatened  with 
injury.^"  The  legislature  may,  however,  constitutionally  legalize  special 
meetings  of  a  state  board,  not  authorized  by  the  statute  creating  the  board. ^^ 

§  329  (4g)  Notice  to  Parties  Interested. — As  a  general  rule  it  is 
essential  that  a  taxpayer  who  may  be  affected  by  the  action  of  a  board  of 
equalization  or  review,  with  regard  to  his  assessment,  shall  have  due  notice 
of  the  proposed  action  of  the  board,  and  such  rule  is  equally  applicable  in 
the  case  of  assessment  of  bank  property  or  shares  of  stock,  as  in  the  case 
of  assessments  of  other  property,  at  least  where  it  is  sought  to  increase  the 
valuation. 22     It  has  been  held,  however,  that  such  notice  is  not  necessary  to 


19.  Invalidity  of  increase  of  valua- 
tion by  board  not  legally  in  session.— 

Yocum   V.    First   Nat.    Bank    (Ind.),   38 
N.'  E.  599. 

Exclusion  of  Sundays  in  computing 
duration  of  session. — Under'  3  Burns' 
Rev.  St.  1894,  §  8533,  providing,  in 
regard  to  the  assessment  of  taxes,  that 
the  "duration  of  the  session  of  the 
board  of  review  shall  not  exceed  18 
days,"  Sundays  are  to  be  excluded  in 
determining  its  duration.  Yocum  v. 
First   Nat.   Bank    (Ind.),   38   N.   E.   599. 

20.  Yocum  V.  First  Nat.  Bank  (Ind.), 
38  N.  E.  599. 

21.  Power  of  legislature  to  legalize 
special  meeting  of  board. — First  Nat. 
Bank  v.  Isaacs,  10]  Ind.  278,  68  N.  E. 
■288. 

22.  Necessity  for  due  notice  to  in- 
terested parties. — Ankeny  v.  Blakley, 
44  Ore.  78,  74  Pac.  485;  Oregon,  etc., 
Sav.  Bank  v.  Jordan,  16  Ore.  113,  17 
Pac.  621;  Lander  v.  Mercantile  Bank, 
186  U.  S.  458,  46  L.  Ed.  1247,  22  S.  Ct. 
908. 

Rev.  St.  Ohio,  §§  2808,  2809,  v,fhich 
require  the  state  board  of  equalization 
for  incorporated  banks  to  meet  an- 
nually on  a  fixed  date,  to  examine  the 
returns  of  said  banks  to  the  county 
auditors,  and  the  value  of  their  shares 
as  fixed  by  the  auditors,  and  to  liear 
complaints  and  equalize  rhe  value  of 
said  shares  "according  to  the  rules 
prescribed  in  title  13  for  valuing  and 
equalizing  the  values  of  real  and  per- 
sonal property,"  when  read  in  connec- 
tion with  the  provisions  of  said  title 
13,  confer  no  power  on  the  board  to 
change  the  valuation  of  bank  shares 
without  reasonable  notice  to  the  par- 
ties interested  and  an  opportunity  for 
a  full  hearing;  and  an  increase  in  the 
valuation    of  the    shares   of   a   national 


bank  made  by  such  board  at  a  subse- 
quent meeting,  to  which  no  adjourn- 
ment was  sTiown  by  its  records,  and 
without  notice  to  the  bank  or  its  share- 
holders, is  not  merely  irregular,  but 
is  void  for  want  of  jurisdiction.  Judg- 
ment, 98  Fed.  465,  reversed.  Mercan- 
tile Nat.  Bank  v.  Hubbard,  45  C.  C.  A. 
66,   105    Fed.-  809. 

The  equalization  board  for  banks 
acquires  jurisdiction  by  meeting  on  a 
certain  day  named  by  statute,  and 
every  bank  in  the  state  is  charged  witli 
notice  of  that  meeting;  but  when  the 
board  adjourns  without  naming  a  time 
to  meet  again,  but  on  call  of  the  presi- 
dent, the  banl<:s  are  left  without  knowl- 
edge of  the  time  when  the  board  will 
meet  again,  and  unless  due  notice  is 
given  of  such  meeting  tlie  proceedings 
thereat  will  be  void.  Euclid  Ave.,  etc.. 
Banking  Co.  v.  Hubbard,  13  O.  C.  D. 
279,    32    O.    C.    C.    30. 

Rev.  St.,  §  2809,  providing  that  the 
board  of  equalization  for  banks  "shall 
hear  complaints  and  equalize  the  value 
of  said  shares  according  to  the  rules 
prescribed  by  this  title  for  valuing 
and  equalizing  the  values  of  real  and 
personal  property,''  is  broad  enough 
to  include,  not  only  the  rules  for  as- 
sessing property,  but  also  for  equaliz- 
ing the  value  of  property,  and  is 
governed  by!  §  2804,  Id.,  providing  that 
notice  .shall  be  £>-iven  to  all  persons  di- 
rectly interested.  Euclid  Ave.,  etc.. 
Banking  Co.  v.  Hubbard,  12  O.  C.  D. 
279,    32    O.    C.    C.    20. 

A  bank,  seeking  to  restrain  the  col- 
lection of  an  increased  tax  made  bv 
the  equalization  board  without  notice 
to  it,  is  not  obliged  to  show  that  its 
property  is  taxed  at  more  than  its  true 
value  in  money;  such  action  of  the 
board  being  a  complete  nullity.    Euclid 
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Ave.,    etc.,    Banking    Co.    v.    Hubbard, 
13   O.   C.   D.  379,   33   O.   C.   C.   30. 

Tax  Law,  Laws  1896,  p.  805,  c.  908, 
§  33,  as  amended  by  Laws  1901,  p. 
1349,  c.  550,  provides  that  the  assess- 
ment of  bank  stock  shall  be  made 
June  1st,  and  requires  the  chief  fiscal 
officer  of  every  bank  on  or  before  July 
1st  to  furnish  the  assessors  with  a 
statement  of  its  assets  and  names  of 
its  stockholders.  Laws  1896,  p.  806, 
c.  908,  §  34,  as  amended  by  Laws  1901, 
p.  1350,  c.  550,  provides  that  com- 
plaints in  relation  to  assessments  of 
bank  stock  shall  be  heard  and  de- 
termined as  provided  in  Tax  Law, 
Laws  1896,  p.  810,  c.  908,  §  36.  Sec- 
tion 36  relates  to  assessments  appear- 
ing on  assessment  rolls  completed  on 
or  before  August  1st,  and  provides 
that  the  assessors  shall  meet  for  the 
purpose  of  hearing  complaints  at  the 
time  and  place  specified  in  the  notice 
required  by  §  35.  Section  35  provides 
that  notice  of  the  completion  of  the 
assessment  roll  shall  be  given  for  the 
third  Tuesday  in  August,-  but  that  in 
any  city  the  notice  shall  conform  to 
the  requirement  of  law  regulating  the 
time,  place,  and  manner  of  revising 
assessments  in  such  city.  Greater 
New  York  Charter,  Laws  1901,  pp. 
379,  381,  c.  466,  §§  893,  895,  provides 
that .  real  and  personal  property,  but 
not  including  bank  shares,  shall  be  as- 
sessed as  of  the  second  ilonday  of 
January,  and  that  the  time  for  hearing 
complaints  and  revising  the  assess- 
ments by  the  assessors  shall  expire 
May  31st.  Section  907  (page  386) 
provides  that  the  assessment  rolls  of 
real  and  personal  property,  other  than 
bank  shares,  shall  be  delivered  to  the 
board  of  aldermen  on  the  first  Mon- 
day of  July.  Under  the  charter  the 
aldermen  estimate  the  tax  rate  to  be 
imposed  upon  the  taxable  property  of 
the  city  and  levy  a  tax  upon  each 
piece  of  real  or  personal  property,  but 
not  upon  bank  stock.  The  commis- 
sioner of  taxes  and  assessments  cer- 
tifies the  amount  of  such  tax,  and  the 
persons  taxable  to  the  receiver  of 
taxes,  by  the  15th  of  September,  and 
the  taxes  thereon  become  payable 
during  that  month.  Held,  that  the 
provision  in  §  35  concerning  notice 
in  cities  does  not  apply  to  the  assess- 
ment of  bank  shares  in  the  city  of 
New  York,  since  it  would  be  impos- 
sible to  thus  apply  it  without  denying 
the  taxpayer  a  grievance  day.  Order, 
120  App.  Div.  838,  105  N.  Y.  S.  993.  re- 


versed.    Bridgeport  Sav.  Bank  v.  Feit- 
ner,  191  N.  Y.  88,  83  N.  E.  593. 

Sufficiency  of  notice. — A  notice  to  a 
bank  to  appear  before  the  board  ot 
equalization,  and  show  cause  why  its 
"assessment  on  solvent  credits  should 
not  be  increased  from  $3,774  to 
$275,000,"  sufficiently  informs  it  that 
it  is  proposed  to  add  property  to  the 
assessment.  Farmers',  etc.,  Bank  v. 
Board,  97  Cal.  318,  33  Pac.  313;  Secu- 
rity Sav.  Bank,  etc.,  Co.  v.  Los 
Angeles,  99  Cal.  xix,  34  Pac.  437. 

Notice  of  the  time  and  place  of  the 
first  meeting  of  the  state  board  for 
the  equalization  of  the  shares  of  in- 
corporated banks,  given  by  the  pro- 
visions of  Rev.  St.  Ohio,  §  3808,  desig- 
nating the  time  and  place  for  such 
meeting,  is  sufficient  notice  to  any 
banks  which  may  be  affected  by  its  ac- 
tion, although  such  action  may  be 
taken  at  a  meeting  of  the  board  held 
after  it  has  adjourned  without  fixing 
a  date  for  a  subsequent  meeting.  Judg- 
ment, Mercantile  Nat.  Bank  v.  Hub- 
bard, 45  C.  C.  A.  66,  105  Fed.  809,  re- 
versed. Lander  v.  Mercantile  Nat. 
Bank,  186  U.  S.  458,  46  L.  Ed.  1347, 
33  S.  St.  908. 

Notice  to  bank  as  notice  to  stock- 
holders.— Under  Ballinger's  Ann.  Codes 
&  St.,  §  1677,  providing  that  bank 
stock  shall  be  assessed  in  the  cities 
where  the  banks  are  situated — §  1673 
directing  that  the  bank  pay  the  taxei 
assessed  on  its  shares,  and  making  it 
liable  for  the  payment,  and  §  1680  re- 
quiring the  cashier  to  deliver  to  the 
assessor  a  list  of  the  shareholders — 
notice  by  a  board  of  equalization  to  a 
bank  to  show  cause  why  its  assess- 
ment should  not  be  raised  is  notice  to 
the  stockholders,  as  the  bank,  as  re- 
spects taxation,  stands  as  their  agent. 
Ladd  V.  Gilson,  36  Wash.  79,  66  Pac. 
136. 

23.  Notice  unnecessary  to  assess- 
ment of  omitted  property. — The  board 
of  equalization,  in  making  the  proper 
corrections  under  §  3779,  Hills'  Code, 
may  place  on  the  assessment  roll 
property  of  a  taxpayer  which  had  been 
omitted  by  the  assessor,  or  not  as- 
sessed; and  this,  without  the  three 
days  notice  to  such  taxpayer.  Notice 
is  requisite  only  when  the  valuation 
of  property  already  assessed  is  raised. 
Oregon,  etc.,  Sav.  Bank  v.  Jordan,  16 
Ore.  113,  17  Pac.  631. 

A  notice  by  a  board  of  equalization 
to  a  bank  to  show  cause  why  its  per- 
sonal assessment  should  not  be  raised 
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was  previously  assessed  to  the  wrong  party. ^^ 

§  329  (4h)  Complaint  or  Petition. — In  the  case  of  assessment  of 
banks  or  bankers,  the  usual  rule  applies  that  to  authorize  the  board  of  equali- 
zation to  increase  an  assessment,  a  complaint  must  be  made,  and  testimony 
taken  upon  the  same,  authorizing  such  increase;  otherwise  the  board  will 
have  no  power.^s 

§  329  (4i)  Determination  or  Decision. — In  General. — Under  a 
statute  providing  that  bank  stock  shall  be  entered  for  taxation  in  the  names 
of  the  holders  of  the  several  shares  thereof,  respectively,  the  fact  that  a 
board  of  review's  resolution  provides  for  the  assessment  of  the  "capital 
stock"  of  a  bank  partnership,  while  the  assessment,  as  entered,  describes  the 
property  as  "capital,"  is  immaterial. ^^ 

Conclusiveness  of  Decision. — The  action  of  the  statutory  boards  upon 
applications  to  them  for  the  review,  correction,  or  setting  aside  of  assess- 
ments, if  they  keep  within  their  jurisdiction,  is  conclusive,  except  as  other- 
wise provided  by  law.^''' 

§  329  (4j)  Review  of  Decision  of  Board— §  32  9  (4ja)  On  Appeal 
from  County  to  State  Board. — In  General. — In  some  jurisdictions  ex- 
press provision  is  made  for  an  appeal  from  the  action  of  a  county  board  of 


is  sufificient  to  advise  the  bank,  so  as 
to  cover  the  shares  of  stock  taxable  in 
connection  with  the  realty  of  the  bank; 
and  the  ov/ners  of  the  stock,  after  the 
bank  has  recognized  the  board's  ju- 
risdiction and  submitted  to  it,  are  con- 
cluded by  its  assessment.  Ladd  v. 
Gilson,   26   Wash.   79,   66   Pac.   126. 

24.  Where  capital  stock  of  bank 
assessed  to  vyrong  party. — B.  &  C. 
Comp.,  §  3080,  provides  that  if  it  shall 
appear  to  the  board  of  equalization 
that  any  property  has  been  assessed 
in  the  name  of  a  person  not  the  owner, 
or  assessed  under  or  beyond  its  ac- 
tual value,  it  shall  make  the  proper 
corrections;  but  §  3081  declares  that 
the  board  shall  not  increase  the  valua- 
tion of  any  property  so  assessed  with- 
out giving  to  the  person  in  whose 
name  it  is  assessed  three  days  in  which 
to  show  cause  why  the  valuation  should 
not  be  increased,  etc.  The  capital 
stock  of  a  bank  was  erroneously  as- 
sessed to  the  bank,  and  it  appeared 
and  objected,  whereupon  the  board  of 
equalization  assessed  the  stock  to  the 
stockholders,  and  increased  its  valua- 
tion. Held,  that  such  increase  was  not 
void  for  failure  to  give  notice,  but 
that,  as  the  stock  had  previously  been 
assessed  to  the  wrong  party,  the 
change  assessing  it  to  the  stockholders 
at    an    increased    valuation    was,    as    to 


them,  an  original  assessment.     Ankeny 
V.   Blakley,  44  Ore.  78,  74  Pac.  485. 

25.  Necessity  for  complaint  on  in- 
crease of  assessment  sought. — Dixon 
County  V.  Halstead,  23  Neb.  697,  37 
N.    W.    631. 

Charge  of  assessor  as  sufficient  com. 
plaint. — Where  a  private  banker  con- 
verts his  assets  into  United  States 
bonds,  for  the  purpose  of  evading 
taxation  by  the  state,  they  are  not  ex- 
empt, and  where  the  assessor,  after 
June  1st,  added  the  value  of  such 
bonds  to'  the  banker's  assessment  list, 
and,  after  notice,  he  appeared  and  con- 
tested such  incre'ase  before  the  board 
of  equalization,  the  charge  of  the  as- 
sessor was  in  the  nature  of  a  com- 
plaint by  a  competent  party,  sufficient 
to  warrant  the  action  of  the  board  of 
equalization  tliereon.  Dixon  County 
V.  Halstead,  23  Neb.  697,  37  N.  W. 
621. 

26.  Effect  of  resolution  providing 
for  assessment  of  "capital  stock"  de- 
scribed in  assessment  as  "capital." — 
State  V.  Lewis,  118  Wis.  432,  95  N. 
W.  388. 

27.  Conclusiveness  of  action  of 
board  upon  application  to  review,  cor- 
rect, or  set  aside  assessment. — State 
V.  Bank,  120  Mo.  161,  25  S.  W.  372. 
And  see  Ladd  v.  Gilson,  26  Wash.  79, 
66   Pac.   126. 
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review  to  the  state  board  of  tax  commissioners,  and  under  such  statute  a  bank 
is  entitled  to  appeal  from  the  action  of  the  county  board  in  fixing  its  assess- 
ment.2*  It  has  been  held,  however,  that,  under  such  a  statute,  no  appeal 
will  lie  to  correct  any  error  of  a  board  of  supervisors  in  not  including  in  the 
aggregate  assessment,  to  determine  the  tax  rate,  the  value  of  any  bank  stock ; 
mandamus  being  the  proper  remedy  to  correct  such  an  error.^^ 

Record  on  Appeal. — On  receiving  notice  of  an  appeal  from  an  action  of 
the  county  board  of  review  fixing  a  bank's  assessment,  it  is  made  the  duty 
of  the  county  auditor  to  make  out  a  written  statement  showing  the  sub- 
stance of  the  complaint  made,  if  any,  and  the  action  of  the  board  thereon, 
which  shall  be  transmitted  to  the  state  auditor,  to  be  laid  before  the  state 
board  of  tax  commissioners.^" 

Order  of  State  Board. — An  order  of  a  state  board  of  taxation  on  appeal 
from  the  action  of  a  county  board  of  review  fixing  a  bank  assessment  is 
sufficiently  definite  where  it  plainly  indicates  the  total  assessment.^!  Under 
a  statute  providing  that  the  state  board  of  tax  commissioners  shall,  on  ap- 
peal from  an  assessment,  assess  the  property  in  controversy,  and  the  state 
auditor  shall  certify  to  the  county  auditor  the  changes  made,  and  the 
amounts  assessed  by  the  state  board  shall  be  by  the  county  auditor  extended 
on  the  tax  duplicates  in  lieu  of  the  amounts  fixed  by  the  towns  or  county 
officers,  etc.,  the  county  auditor  has  no  power  to  revise  or  change  the  valua- 
tions made  by  the  state  board.^^ 

§  329  (4jb)  Review  by  Courts. — In  a  number  of  jurisdictions  express 
provision  is  made  by  statute  for  appeals  from  orders  of  boards  of  equaliza- 
tions or  review  to  a  court  of  law,  usually  the  district  court.^^     On  appeal 

28.  Apoeal  from  county  to  state  tion,  and  the  State  Board  of  Tax  Corn- 
board. — First  Nat.  Bank  v.  Isaacs,  161  missioners  ordered  that  "the  valuation 
Ind.  278,  68  N.  E.  388;  Hunt  v.  Priest,  of  said  property  be  fixed  at  $127,110 
90  App.  Div.  520,  85  N.  Y.  S.  481,  af-  in  addition  to  the  assessed  value  of  the 
firming  ISO  N.  Y.  532,  72  N.  E.  1149.  real    estate."      Held,     that      the      state 

29.  Hunt  V.  Priest,  90  App.  Div.  520,  board's  order  was  sufficiently  definite, 
85  N.  Y.  S.  481,  affirming  180  N.  Y.  as  indicating  a  total  assessment  of 
532,   72   N.    E.   1149.  $133,725.      First    Nat.    Bank   v.    Isaacs, 

30.  Amendment    of    record   by    au-       161  Ind.  378,  68  N.  E.  288. 

ditor.— Under    such  a  statute  the  county  32.    Conclusiveness  of  valuations  by 

auditor  has  no  authority  to  include  in  state   board    on    appeal    from    assess- 

the  record  a  certificate  explanatory  of  ment. — First   Nat.   Bank  v.   Isaacs,   161 

the    action    of   the    county    board,    and  Ind.  278,  68  N.  E.  388. 

stating  that  it  had  overlooked  certain  33.    Appeal  from  orders  of  board  to 

real  estate.     First  Nat.  Bank  v.  Isaacs,  court  of  law. — First  Nat.   Bank  v.   In- 

161  Ind.  378,  68  N.  E.  288.  dependence,    123    Iowa   482,    99    N.   W. 

Record   on   appeal   to    state   board. —  142;    German- American    Sav.    Bank    v. 

First    Nat.    Bank    v.    Isaacs,    161    Ind.  Burlington,    118    Iowa    84,    91    N.    W. 

278,  68  N.  E.  288.  829. 

31.  Order  of  state  board  held  suffi-  Sufficiency  of  notice  of  appeal. — A 
ciently  definite. — A  county  board  of  notice  of  appeal  from  the  decision  of 
review  fixed  a  bank's  assessment  at  a  board  of  review  assessing  taxes  on 
$2,520  for  the  realty,  $4,095  for  the  im-  the  stock  of  a  bank,  without  more,  is 
pr'ovements,  and  $136,495  for  person-  sufficient  to  confer  jurisdiction  of  the 
alty.  The  bank  had  returned  $20,000  proceeding  on  the  district  court, 
worth  of  realty  to  the  assessor.  The  German-American  Sav.  Bank  i;.  Burl- 
bank    appealed    from    the    board's     ac-  ington,  118  Iowa  84,  91  N.  W.  829. 
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from  an  order  of  a  board  of  equalization  in  the  matter  of  assessment  of 
bank  property  for  taxation,  the  cause  must  be  tried  on  the  questions  raised 
by  the  complaint  before  that  tribunal.^'' 

§329  (4k)  Certiorari  to  Review  Assessment. — In  some  jurisdictions 
it  is  expressly  provided  by  statute  that  a  writ  of  certiorari  to  review  an  as- 
sessment may  be  allowed  on  petition  of  any  person  claimed  to  be  aggrieved 
thereby,^^  provided  the  application  for  the  writ  be  made  within  the  pre- 
scribed time;8"  and  where  this  is  the  case,  a  national  bank  may  maintain 


34.  Scope  of  hearing  on  appeal  — 
First  Nat.  Bank  v.  Webster  County, 
77  Neb.  813,  110  N.  W.  535,  citing 
Nebraska  Tel.  Co.  v.  Hall,  75  Neb.  405, 
106  N.  W.  471. 

35.  Certiorari  to  review  assessment. 
— American  Exch.  Nat.  Bank  v.  Purdy, 
196  N.  Y.  270,  89  N.  E.  838,  reversing 
order,  133  App.  Div.  931;  117  N.  Y.  S. 
1144;  Mercantile  Nat.  Bank  v.  New 
York,  27  Misc.  Rep.  32,  57  N.  Y.  S. 
254;  Bank  v.  Miller,  84  App.  Div.  168, 
82  N.  Y.  S.  621,  modifying  177  N. 
Y.  461,  69  N.  E.  1103. 

Laws  1909,  p.  119,  c.  74,  was  enacted 
to  cure  the  invalidity  of  assessments 
on  bank  stock  for  the  year  1901  to 
1907,  inclusive,  caused  by  want  of  no- 
tice and  an  opportunity  to  the  stock- 
holders to  be  heard,  as  required  by 
the  tax  law  (Laws  1896,  p.  795,  c.  308) 
as  construed  by  the  court  of  appeals. 
Section  1  of  chapter  74  authorized  the 
board  of  taxation  and  assessments  of 
the  city  of  New  York  to  cancel  or  re- 
duce the  assessments  made  by  the 
board  for  those  years,  provided  that 
such  assessment  should  be  open  to 
public  inspection,  that  application  for 
reduction  or  cancellation  might  be 
made  to  the  board  by  a  certain  date, 
by  any  person  aggrieved,  who  should 
have  a  hearing  on  request,  and  author- 
ized certiorari  to  review  the  assess- 
ment. The  last  sentence  thereof  pro- 
vided that  no  irregularity  theretofore 
existing  in  such  assessments  should 
warrant  relief  by  the  court  in  any  pro- 
ceeding theretofore  or  thereafter  in- 
stituted. Section  2  confii'med  all 
assessments  from  which  relief  was 
not  asked,  and  made  every  determina- 
tion on  application  final  unless  re- 
versed or  modified.  Section  3  required 
the  board  to  certify  the  determination 
to  the  comptroller,  who  should  there- 
upon collect  the  assessment  and  re- 
fund any  excessive  tax  paid.  Section 
4  required  the  board  to  publish  a  no- 
tice that  assessments  would  be  open 
to  public  inspection  for  a  certain  pe- 
riod, and  that  application  for  reduction 
or  cancellation  might  be  made  to  the 
3  B  &  B— 43 


board  by  any  one  aggrieved,  who  would 
be  heard  on  request,  and  that  no  fur- 
ther notice  should  be  required,  field 
that,  as  chapter  74  required  further 
acts  to  be  done  by  the  tax  officers,  it, 
m  effect,  provided  for  a  reassessment 
or  completion  of  the  old  assessment, 
and  was  constitutional,  except  the  last 
sentence  of  §  1,  which  was  be- 
yond the  legislative  power,  as  legaliz- 
mg  the  assessment  without  giving  an 
opportunity  to  be  heard  upon  the 
question  of  existing  irregularities.  Or- 
der, 132  App.  Div.  931,  117  N.  Y.  S. 
1144,  reversed.  American  Exch.  Nat. 
Bank  v.  Purdy,  196  N.  Y.  270,  89  N.  E. 
838. 

Writ  reaches  only  judgment  of 
board. — Ine  tact  that  a  resolution 
adopted  by  a  board  of  review  provides 
for  the  assessment  of  the  "capital 
stock"  of  a  banking  partnership,  while 
the  assessment,  as  entered,  described 
the  property  as  "capital,"  is  not  ground 
for  vacating  the  assessment  on  cer- 
tiorari, as  the  writ  reaches  only  the 
judgment  of  the  board.  State  v.  Lewis, 
118   Wis.   432,  95   N.   W.   388. 

36.  Time  for  application. — The  New 
York  Tax  Law  (Laws  1896,  p.  811,  c. 
908),  §  38,  requires  the  completed  as- 
sessment roll  of  taxes  upon  bank  stock 
to  be  held  by  a  date  named,  and  notice 
given  by  posting  and  publication  that 
it  has  been  so  filed,  and  §  251  requires 
an  application  for  certiorari  to  review 
the  assessment  to  be  made  within  fif- 
teen days  after  the  completion  and  fil- 
ing of  the  assessment  roll,  and  the  first 
posting  and  publication  of  the  notice. 
Held,  that  one  purpose  of  notice  was 
to  set  the  fifteen-day  period  running, 
and  where  no  notice  of  filing  had  been 
given,  when  the  application  for  the 
writ  was  made,  limitations  had  not  run 
against  the  application  as  a  matter  of 
law.  American  Exch.  Nat.  Bank  v. 
Purdy,  196  N.  Y.  270,  89  N.  E.  838. 

Laws  1909,  p.  119,  c.  74,  was  enacted 
to  authorize  the  completion  of  assess- 
ments upon  bank  stock  which  were 
commenced  several  years  before  its 
enactment  but  were  not  completed  be- 
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certiorari  in  its  own  name  to  set  aside  an  assessment  made  upon  shares  of 
its  stockholders,  where  the  bank  is  made  the  agent  for  the  collection  of  the 
taxes,  and  a  penalty  imposed  for  its  failure  to  pay  the  same  to  the  receiver 
of  taxes.^'^  So,  also,  it  has  been  held  that  the  owner  of  shares  of  bank 
stock  listed  by  the  bank  in  the  name  of  the  previous  owner,  and  assessed  in 
such  name,  is  within  a  statute  allowing  a  writ  of  certiorari  to  review  an 
assessment  at  the  instance  of  the  party  aggrieved.^s  A  writ  of  certiorari 
will  also  lie  upon  the  relation  of  a  savings  bank,  to  review  an  assess- 
ment of  its  real  property  claimed  to  be  excessive.^s  Though  parties  sim- 
ilarly situated  may  join  in  a  single  proceeding  for  reduction  of  a  tax  assess- 
ment, a  petition  by  a  single  bank  stockholder,  purporting  to  be  in  behalf  of 
himself  and  other  stockholders,  for  certiorari  to  review  the  decision  of  the 


cause  notice  and  an  opportunity  to  be 
heard  was  not  given  as  required  by 
the  tax  law  (Laws  1896,  p.  795,  c.  908), 
and  authorizes  the  board  of  taxation 
and  assessments  to  cancel  or  reduce 
such  assessments  upon  application 
made  by  a  certain  date  after  publica- 
tion of  notice  for  a  certain  period,  and 
fixes  a  date  for  the  determination  of 
such  application.  On  certiorari  to  re- 
view an  assessment,  the  case  was  ar- 
gued at  Special  Term  before  such  date 
had  arrived,  or  such  periods  had  ex- 
pired, and  the  return  did  not  show 
what  was  done  under  the  statute  by 
the  taxing  authorities  toward  complet- 
ing the  assessment,  or  whether  it  was 
canceled,  reduced,  or  completed  as 
originally  assessed.  Held,  that  com- 
pliance with  the  statute  in  completing 
the  assessments  could  not  be  presumed, 
and,  in  view  of  the  imperfect  condi- 
tion of  the  record,  a  supplemental  re- 
turn showing  what  had  been  done  un- 
der the  statute  as  to  the  assessment 
against  relator  was  necessary  to  en- 
able the  court  of  appeals  to  pass  upon 
the  rights  of  the  parties,  so  that  judg- 
ment dismissing  the  writ  must  be  re- 
versed, though  the  statute  is  held  valid, 
and  the  proceedings  remitted  to  en- 
able respondent  to  move  for  a  supple- 
mental return.  American  Exch.  Nat. 
Bank  v.  Purdy,  196  N.  Y.  270,  89  N.  E. 
838. 

37.  A  national  bank  may  maintain 
certiorari  in  its  own  name  to  set  aside 
an  assessment  made  upon  shares  of 
its  stockholders  by  the  board  of  taxes 
and  assessments  of  a  city;  the  tax  law 
(Laws  1896,  p.  795,  c.  908)  making  the 
bank  the  agent  for  the  collection  of 
the  taxes  and  imposing  a  penalty  for 
its  failure  to  pay  over  the  same  to  the 
receiver  of  taxes,  and  §  350  authoriz- 
ing certiorari  to  review  the  assessment 
by    any    one    aggrieved    thereby.      Or- 


der, 133  App.  Div.  931,  117  N.  Y.  S. 
1144,  reversed.  American  Exch.  Nat. 
Bank  v.  Purdy,  196  N.  Y.  270,  89  N.  E. 
838. 

A  national  bank  may  bring  certio- 
rari in  its  own  name  to  review  an  as- 
sessment on  stock  belonging  to  its 
stockholders,  who  have  instructed  it 
not  to  pay  the  tax  in  so  far  as  exces- 
sive under  the  statute  requiring  notice 
of  assessment  to  be  given  to  the  bank, 
and  not  to  the  stockholders,  and  re- 
quiring the  bank  to  pay  the  tax  from 
dividends,  and  Consolidation  Act,  §§ 
819,  820,  giving  parties  "affected"  and 
"aggrieved"  a  right  to  review.  Mer- 
cantile Nat.  Bank  v.  New  York,  27 
Misc.  Rep.  32,  57  N.  Y.  S.  254. 

Since  Tax  Law  (Laws  1896,  p.  830, 
c.  908),  §  72,  requires  every  bank  to 
pay  the  assessment  on  the  shares  of 
its  stockholders  out  of  the  dividends, 
and  imposes  a  penalty  for  failing  to 
do  so,  and  makes  the  tax  a  lien  on  the 
stock  until  it  is  paid  even  after  trans- 
fer, payment  by  the  bank  though  with- 
out objection  or  protest,  of  taxes  on 
the  shares  of  its  stockholders,  must 
be  deemed  an  involuntary  payment, 
not  only  as  to  the  stockholders,  but 
also  as  to  the  bank,  as  otherwise  the 
bank  could  not  maintain  proceedings 
to  review  the  assessment  on  behalf  of 
its  stockholders,  which  is  permitted  to 
avoid  multiplicity  of  actions.  Ameri- 
can Exch.  Nat.  Bank  v.  Purdy,  196  N. 
Y.  270,  89  N.  E.  838. 

38.  Schaeffler  v.  Barker,  87  Hun  194, 
33  N.  Y.  S.  1042. 

39.  Evidence  in  certiorari  to  review 
a  savings  bank  assessment  considered, 
and  held  to  show  that  the  assessment 
of  its  real  estate  was  excessive.  Bank 
■V.  Miller,  84  App.  Div.  168,  82  N.  Y.  S. 
031,  modified  177  N.  Y.  461,  69  N.  E. 
1103. 
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tax  commissioners  in  refusing  to  reduce  the  assessment  of  the  stock  of  such 
bank,  which  failed  to  show  any  authority  in  such  stockholder,  or  in  any  other 
signor  of  the  petition,  to  represent  the  other  stockholders,  and  which  also 
failed  to  show  that  the  application  to  the  commissioners  has  been  made 
properly  and  in  due  time  by  all  the  purported  petitioners,  or  some  one  duly 
authorized  by  them,  was  fatally  defective  as  a  joint  petition.*" 

§  329  (41)  Mandamus  to  Correct  Assessment. — Mandamus  will  lie 
to  correct  an  assessment  of  the  property  of  a  bank  on  the  shares  of  its  stock, 
where  the  correction  does  not  involve  the  performance  of  judicial  functions, 
but  only  the  performance  of  a  ministerial  duty,*^  as,  for  instance,  where  a 
board  of  supervisors  makes  a  mathematical  error  in  distributing  the  tax  laid 
on  bank  stock.*  ^ 

§  329  ( 4m)  Injunctions  to  Restrain  Assessment. — Where  there  is  a 
disregard  of  the  constitutional  requirements  and  restrictions  in  the  manner  of 
assessment  of  banks,  their  property  or  stock,  it  is  the  power  and  duty  of  a 
court  of  equity  to  interfere  by  injunctive  process.*^     Where  the  inequality 


40.  Pleading  held  fatally  defective 
as  joint  petition. — Kohler  v.  Feitner, 
71  App.  Div.  573,  76  N.  Y.  S.  245. 

41.  Propriety  of  mandamus  to  cor- 
rect assessment. — Lawyer  v.  Board,  39 
Misc.  Rep.  162,  79  N.  Y.  S.  145. 

Where  the  supervisors  of  a  county 
improperly  taxed  the  bank  stock  of  a 
city  together  with  the  other  personal 
property  in  said  city,  in  violation  of 
Laws  1896,  p.  806,  c.  908,  §  24,  as 
amended  by  Laws  1901,  p.  1350,  c.  550, 
providing  for  separate  assessment  for 
the  benefit  of  the  city,  a  writ  of  man- 
damiis  will  issue,  directing  the  board 
of  the  succeeding  year  to  convene  and 
to  issue  forthwith,  as  directed  by  the 
charter  of  such  city  (Laws  1897,  p. 
458,  c.  360,  §  110),  a  certificate  that  the 
share  of  the  state  and  county  taxes  to 
be  raised  in  that  city  for  the  year  1906 
is  subject  to  the  deduction  of  the 
amount  illegally  added  to  the  tax  by 
the  improper  assessment  of  the  bank 
stock.  Order,  50  Misc.  Rep.  63,  100  N. 
Y.  S.  330,  affirmed.  Geneva  v.  Board, 
114  App.   Div.   915,   100   N.  Y.   S.   1136. 

A  bank,  assessed  for  the  whole 
amount  of  its  capital  and  surplus  earn- 
ings, less  10  per  cent  thereof,  after  de- 
ducting therefrom  the  value  of  its  real 
estate,  applied  for  a  mandamus  to 
compel  assessor  to  strike  such  assess- 
ment from  the  roll,  on  the  ground  that 
the  bank  owned  securities  of  the  United 
States  to  an  amount  exceeding  its  cap- 
ital and  surplus  earnings,  and  that  the 
total  value  of  all  its  other  personal 
property  did  not  exceed  the  amount  of 
its    debts.      Held,    that   the   writ   must 


be  denied,  as  it  did  not  appear  from 
the  facts  that  any  of  the  capital  was 
invested  in  United  States  securities, 
or  that  it  was  assessed  for  any  of  its 
property  invested  in  such  securities. 
People  V.  Board  (N.  Y.),  46  Barb.  588. 

42.  Where  a  board  of  supervisors 
makes  a  mathematical  error  in  distrib- 
uting the  tax  laid  on  bank  stock  as  di- 
rected by  Laws  1901,  c.  550,  §  2,  it  acts 
ministerially,  and  mandamus  will  lie 
to  correct  the  error.  Lawyer  v.  Board, 
39  Misc.  Rep.  163,  79  N.  Y.  S.  145. 

43.  Injunction  to  restrain  assess- 
ment.— Appeal   of   Banger,   109   Pa.   79. 

Kurd's  Rev.  St.  1905,  p.  1646,  c.  130, 
§§  37,  39,  provides  that  in  making  up 
the  amount  of  credits  which  any  per- 
son is  required  to  list  for  taxation  he 
shall  be  entitled  to  deduct  from  the 
gross  credits  all  bona  fide  debts  shown 
by  a  verified  list  owing  to  any  other 
person  for  a  consideration  received. 
Held,  that  where  complainant  alleged 
that  he  filed  a  sworn  statement  of  cred- 
its and  deductions,  showing  that  the 
deductions  to  which  he  was  entitled 
exceeded  the  credits  by  $500,  but  not- 
withstanding this  a  deputy  assessor 
illegally  and  without  complainant's 
knowledge  added  to  the  schedule  $11,- 
900  as  credits  of  other  than  bank, 
banker,  broker,  or  stock  jobber,  and 
that  the  item  of  $11,900  was  included 
in  the  credits  listed  in  the  statement 
of  deductions,  and  that  thereafter  the 
board  of  review,  over  complainant's 
protest,  raised  his  personal  assessment 
an  additional  $1,500  full  value  without 
showing  on  what   the  assessment  was 
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arises  from  the  misconduct  of  the  officer,  those  whose  property  is  assessed 
at  a  higher  rate  or  valuation  than  the  general  mass  of  property  may  invoke 
the  aid  of  the  court  to  compel  the  taxing  officer  to  reduce  the  excessive  assess- 
ment to  the  same  proportion  of  value  as  placed  upon  the  general  mass  of 
■property.**  This  rule  applies  where  shares  of  bank  stock  are  assessed  at  a 
value  greater  in  proportion  than  that  placed  upon  the  general  mass  of  tax- 
able property .*5  It  has  been  held  that  an  injunction  to  restrain  an  assessor 
and  collector  of  a  county  from  making  any  new  and  additional  assessment 
of  ^e  capital  stock  and  property  of  the  bank  is  improperly  issued ;  for,  until 
the  assessment  is  made  and  a  tax  is  levied,  no  one  is  injured  and  the  suit 
will  not  lie,  and  until  the  assessment  is  made  it  can  not  be  determined  whether 
or  not  it  is  a  proper  one.*^ 

§  329  (4n)  Actions  to  Reduce  Assessment  or  Abate  Tax. — Under 
a  statute  authorizing  a  trustee  of  an  express  trust  to  bring  suit  in  his  own 
name  without  joining  the  person  for  whose  benefit  the  suit  was  brought,  a 
national  bank  may  bring  suit  for  relief  against  an  excessive  tax  on  its  stock 
without  joining  the  stockholders,  since  a  trust  is  imposed  on  the  bank  for 
the  payment  of  such  tax.*'^  Where,  in  a  suit  by  a  national  bank  to  require 
the  state  board  of  valuation  and  assessment  to  deduct  the  value  of  federal 
bonds  held  by  it  from  an  assessment  for  a  given  year,  it  does  not  claim  that 
its  shares  were  fixed  at  too  high  a  valuation,  nor  show  that  it  has  attempted 
to  obtain  a  reduction  of  the  assessment,  nor  that  any  prejudicial  error  was 
committed  in  the  manner  of  valuing  the  shares,  except  in  failing  to  deduct 
the  value  of  federal  bonds,  it  is  immaterial  what  information  the  board  used 
in  making  the   assessment.*^ 

§  329  (4o)  Actions  to  Set  Aside  Assessment  or  for  Reassessment. 

• — Where  an  assessment  of  national  bank  stock  has  been  made  in  the  wrong 

made,    the    bill    alleged    facts    entitling  for   relief   against   excessive   tax. — Cit- 

complainant  to  equitable  relief.     Bates  izens'  Nat.  Bank  v.  Columbia,  23  Wash. 

V.  Parlver,  237  111.  130,  81  N.   E.  334.  441,  63  Pac.  309. 

44.  First  Nat.  Bank  v.  Christensen,  43.  Hager  v.  Citizens'  Nat.  Bank,  33 
39  Utah  568,  118  Pac.  778.  Ky.  L.  Rep.  95,  105  S.  W.  403,  914. 

"A  denial  of  such  right  results  m  m-  in  a  suit  by  a  national  bank  to  re- 
equality  and  a  want  of  uniformity  in  qujre  the  state  board  of  valuation  and 
the  assessment  and  taxation.  Lively  assessment  to  deduct  the  value  of  fed- 
V.  Missouri,  etc.,  R.  Co.,  103  Tex.  545,  eral  bonds  held  bv  it  from  an  assess- 
130  S.  W.  853;  Raymond  v.  Chicago,  ment  on  its  shares  for  state  taxes  in 
Union  Tract.  Co.,  207  U.  S.  30,  52  L,.  1906,  it  is  immaterial  in  what  manner 
Ed.  78.  28  S,  Ct.  7;  Taylor  w.  Louisville,  local  assessments  were  made  in  that 
etc.,  R.  Co.,  31  C.  C.  A.  537,  88  Fed.  year  upon  such  shares  for  purposes  of 
350;  37  Cyc.  737."  First  Nat.  Bank  v.  counties,  etc.,  or  when  they  were  made 
Christensen,  39  Utah  568,  118  Pac.  778.  or  when  the  taxes  were  paid  thereun- 

45.  First  Nat.  Bank  v.  Christensen,  dgr,  since  the  state  board,  under  the 
39  Utah  568,  118  Pac.  778.  express  terms  of  the  act  effective  June 

46.  Impropriety  of  injunction  to  re-  11,  1906  (Laws  1906,  p.  134,  c.  23,  subd. 
strain  new   and  additional  assessment.  3),  had  no  power  to  make  assessments 

First   Nat.    Bank  v.   Albright,   13   N.  for  counties,  etc.,  and  was  limited  solely 

Mex    514    86   Pac.   548,  affirmed  in  308  to     assessments     for     state     purposes. 

U    S    548    53  L.  Ed.  614,  38  S.   Ct.  349.  Hager  v.    Citizens'   Nat.   Bank,   33  Ky. 

47      Right   of   national   bank   to   sue       L.  Rep.  95,  105  S.  W.  403,  914. 
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district,  the  court  may,  in  an  action  by  the  party  aggregate  to  set  aside  the 
assessment,  direct  an  assessment  in  the  proper  district  to  be  made.*^ 

§  330.  Lien  and  Priority. — Where  a  state  statute  provides  that  all  per- 
sonal taxes  shall  become  a  lien  on  personal  property  on  a  certain  day  in  each 
year,  and  shall  take  precedence  of  any  sale,  assignment,  or  chattel  mortgage, 
levy,  or  other  lien  on  such  personal  property  executed  or  made  after  said 
date,  except  where  such  property  is  actually  sold  in  the  regular  course  of 
trade,  such  statute  applies  to  shares  of  bank  stock,  as  to  other  personality.^" 
Where  one  in  whose  name  bank  stock  has  been  taxed  sells  it,  or  mortgages 
it,  for  its  full  value,  before  personal  taxes  become  a  lien  on  personal  prop- 
erty, the  tax  can  not  be  collected  of  the  purchaser  or  mortgagee. ^^  A  suit 
to  enjoin  the  collection  of  such  tax  of  one  who  purchased  the  bank  shares 
after  taxation,  because  the  purchase  was  before  the  tax  became  a  lien  on 
them,  is  not  necessary,  this  being  a  matter  which  can  be  interposed  as  a 
defense  in  the  action. ^^ 

§  331.  Payment  and  Refunding  or  Recovery  of  Tax  Paid — §  331 
(1)  Payment — §  331  (la)  In  General. — Duty  of  Bank  to  Pay 
Taxes  on  Shares  of  Stock. — The  power  of  the  state  to  require  a  bank  to 
pay  the  tax  levied  on  shares  of  bank  stock  in  the  hands  of  stockholders  has 
been  treated  elsewhere  in  this  title. ^-^ 

Liability  of  Bank  for  Interest. — A  bank  is  liable  for  only  6  per  cent 
interest,  after  three  months  from  a  settlement  of  an  account  against  a  bank 
for  unpaid  taxes  on  dividends,  where  the  case  is  tried  on  appeal  therefrom 
to  the  common  pleas,  under  the  act  of  assembly  of  Pennsylvania. ^^ 

§  331  (lb)  Mode  of  Making  and  Medium  of  Payment.— Where  a 
county  treasurer  deposited  the  county  funds  in  a  bank,  and  used  the  bank 
as  a  medium  for  the  collection  of  taxes,  by  placing  tax  receipts  in  its  hands, 
and  permitting  it  to  collect  the  amount,  and  credit  it  to  the  deposit  account, 
the  delivery  to  the  bank  of  a  receipt  for  the  amount  of  the  taxes  assessed 
against  the  bank,  and  a  credit  of  the  amount  of  such  receipt  to  the  deposit 
account,  constituted,  as  between  the  county  and  the  treasurer,  a  collection 
of  the  tax  due  from  the  bank.^^ 

§  331    (Ic)    Operation  and  Effect  of  Payment. — In  General. — A 

tax  on  the  franchise  of  a  national  bank  similar  to  that  imposed  on  state 

49.  Direction  of  proper  assessment  53.  Payment  of  bank  of  taxes  on 
in  action  to  set  aside  assessment. —  shares  of  stock. — See  ante,  "Shares  of 
Crossley  v.  East  Orange,  62  N.  J.  L.  Stock  in  Hands  of  Stockholders,"  § 
583,  41  Atl.  713.  326  (Id);  post,  "Validity  of  Statute  Re- 

50.  Priority  of  taxes  on  bank  shares  quiring  Payment  bv  Bank  as  Agent  of 
as    a    lien. — St.    Johns    Nat.    Bank    v.  Stockholders,"  §  326   (2bcd). 
Bingham,  113  Mich.  303,  71  X.  W.  588.  54.       Liability     for     interest.— Com- 

51.  Effect  of  sale  before  tax  be-  monwealth  t'.' Easton  Bank,  10  Pa.  442. 
comes  a  lien. — St.  John's  Nat.  Bank  v.  55.  Credit  of  amount  of  bank's  tax 
Bingham,  113  Mich.  203,  71  N.  W.  588.       to    county    treasurer's    deposit    account 

52.  St.  Johns  Nat.  Bank  v.  Bing-  as  payment. — Brown  v.  Sheldon  State 
ham,  113  Mich.  203,  71  N.  W.  588.  Bank,  139  Iowa  83,  117  N.  W.  289. 
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banks  being  void,  a  bank  which  paid  such  tax  for  a  certain  year  should  never- 
theless list  its  property  for  that  year,  and  be  credited  with  the  amount  paid 
on  the  franchise  tax.^^ 

Right  as  against  Persons  or  Property  Liable,  of  Bank  Making  Pay- 
ment.— Where,  a  bank  pays  taxes  assessed  on  its  stock  as  required  by 
statute,  its  claim  for  reimbursement  against  the  holders  of  stock  is  an  asset 
of  the  bank,  which  it  is  entitled  to  collect.^'' 

Tax  Receipts  or  Certificates  and  Estoppel  Thereby. — Where  the 
treasurer  of  the  state  received,  by  mistake,  from  a  bank,  a  sum  less  than  the 
amount  of  the  tax,  his  receipt  "in  full  for  the  semiannual  tax  on  the  capital 
stock  of  said  bank,  which  became  due"  on  a  day  stated,  does  not  bar  the 
state  from  recovering  the  just  amount.^® 

§  331  (2)  Tender. — In  the  case  of  assessment  of  taxes  on  the  shares 
of  a  bank  in  the  hands  of  the  shareholders,  the  usual  rule  applies  that  the 
owner  of  taxable  property  who  seeks  to  enjoin  the  collection  of  a  tax  thereon 
which  he  alleges  to  be  in  excess  of  what  is  lawful  must  first  pay  or  tender 
so  much  thereof  as  is  justly  due.^®  Where,  however,  the  original  assess- 
ment was  void,  and  has  not  been  validated,  there  is  no  necessity  for  a  tender 
on  the  part  of  the  shareholders  of  such  sum  as  might  be  equitably  due  on 
account  of  their  taxes.*"  In  case  of  tender  of  taxes  due  from  a  bank  or 
upon  bank  stock,  the  general  rule  applies  that,  to  make  a  tender  valid,  it 
must  be  so  made  that  the  party  refusing  it  is  in  the  wrong.®^     The  tender 

56.  Effect  of  payment  of  void  fran-  Under  Rev.  Codes,  §  1673,  the  shares 
chise  tax. — Citizens'  Nat.  Bank  v.  Com-  of  stocks  in  banks  must  be  assessed 
monwealth,  118  Ky.  51,  25  Ky.  L.  Rep.  against  the  owners  and  the  tax  paid 
2254,  26  Ky.  L.  Rep.  62,  80  S.  W.  479,  by  the  bank.  Held,  that  the  liability 
rehearing  denied,  81  S.  W.  686;  Farm-  of  the  bank  to  pay  the  tax  carries  with 
ers'  Nat.  Bank  v.  Commonwealth  (Ky.),  it  an  implied  lien  in  favor  of  the  bank 
80  S.  W.  1193.  against    the    stock    and    the    dividends 

Overpayments   of   taxes   made   by   a  tor  reimbursement.     Shainwald  v.  First 

bank    were    properly    credited,    under  Nat.  Bank,  18  Iowa  290,  109  Pac.  257. 

the    Hewitt    bill,    on  a  judgment    in    a  Where    a   bank   paid   taxes   assessed 

proceeding  to  require  the  listing  of  the  on  its  stock,  an  individual  stockholder 

bank's    property,    though    the    auditor  could    not   maintain   an   action    against 

had  already  certified  to  the  sheriff  the  the   bank  to  recover   his   share   of  the 

amount   due   from   the   commonwealth,  bank's  claim  against  the  holders  of  the 

and  directed  that  officer  to  credit  it  on  stock    on    which    the    taxes    had    been 

whatever  execution  came  to  his  hands;  paid    for   reimbursement.     Kennedy  v. 

but  the   officer  should  not  credit  such  Citizens'  Nat.  Bank,  128  Iowa  561,  104 

payments  a  second  time  on  the  execu-  N.  W.  1021. 

tion.     Citizens'  Nat.  Bank  v.  Common-  58.     Tax  receipt  to  recovery  of  just 

wealth,  118  Ky.  51,  25  Ky.  L.  Rep.  2254,  amount.— State  v.  Waldo  Bank,  20  Me. 

SO  S.  W.  479,  rehearing  denied  26  Ky.  470. 

L.  Rep.  62,  81  S.  W.  686;  Farmers'  Nat.  59.     General  rule  as  to  necessity  of 

Bank   v.    Commonwealth    (Kv.),    80    S.  tender. — National     Bank     v.     Kimball, 

W.  1193.             -  103  U.  S.  732,  36  L.  Ed.  469;  Cummings 

57.  Right  of  bank  making  payment  v.  Merchants'  Nat.  Bank,  101  U.  S.  153, 
as  against  persons  or  property  liable.  25  L.  Ed.  903. 

Kennedy  v.  Citizens'  Nat.  Bank,  128  60.    Where  original  assessment  void. 

Iowa   561,   104   N.   W.   1021.     See   ante,  —Albany  City   Bank  v.   Maher,  9   Fed. 

•'Shares   of   Stock   in  Hands   of   Stock-  884,  30  Blatchf.  341. 

holders,"    §     326     (Id);    "Validity     of  61.     General  rule  as  to  manner  and 

Statute'  Requiring    Payment    by    Bank  sufficiency  of  tender. — State  v.  Carson 

as     Agent     of     Stockholders,"    §     336  City   Sav.   Bank,   17   Nev.   146,   30  Pac. 

(2bcd).  "03. 
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by  a  bank  of  a  portion  of  a  tax,  on  condition  that  it  be  received  in  full 
satisfaction,  does  not  relieve  the  bank  from  penalties  on  the  whole  for 
nonpayment.*^ 

§  331    (3)  Recovery  of  Taxes  Paid— §  331    (3a)   In  General.— 

In  the  case  of  banks,  as  of  natural  persons  or  other  corporations,  it  would 
seem  that  payment  of  a  tax  without  legal  duress  of  person  or  property 
must  be  considered  as  voluntary,  and  it  can  not  be  recovered  back.*^  A 
state  tax,  assessed  on  the  shareholders  of  a  national  bank  under  the  act  of 
1865,  and  voluntarily  paid,  though  under  protest,  can  not  be  recovered  back 
on  the  ground  that  the  mode  of  assessment  provided  by  that  act  was  il- 
legal.** When  a  receiver  of  a  bank  pays  taxes  assessed  against  it,  believing 
that  the  taxes  were  properly  assessed  against  the  bank  instead  of  against 
the  stockholders,  he  is  bound  by  such  act,  whether  it  was  right  or  wrong, 
as  it  was  money  paid  under  mistake  of  law,  and  can  not  be  recovered.*' 
Where  assessors  have  jurisdiction  of  a  person  or  corporation  subject  to 
taxation,  and  have  a  description  of  the  amount  and  value  of  the  property 
belonging  thereto,  but  commit  an  error  in  determining  what 'portion  of  the 
property  is  liable  to  taxation,  the  error  is  a  judicial  one  and  may  be  reviewed 
on  certiorari,  but  an  action  will  not  lie  to  recover  back  money  paid  on  such 
erroneous  assessment.**  The  cashier  of  a  national  bank  may  act  as  the 
agent  of  the  bank  in  listing  its  property  for  taxation,  but  he  has  no  author- 
ity to  list  the  capital  stock  for  assessment  against  the  bank,  and  the  mistake 
of  the  cashier  in  listing  the  capital  stock  will  not  estop  the  bank  from  re- 
covering the  taxes  paid  under  protest  on  such  void  assessment.*'^  Taxes 
on  bank  stock  owned  by  a  nonresident  insurance  company  being  void,  the 
company's  personal  property  being  exempt  (Act  June  15,  1886,  §  4),  and 
the  tax  officers  not  having  acquired  jurisdiction  of  the  company,  may  be 
recovered  by  the  company  from  the  dividends  on  the  company's  stock,  this 
not  being  a  voluntary  payment  by  the  company.*^  A  bank  is  not  prevented 
from  prosecuting  an  action  to  recover  taxes  paid  on  its  reserved  profits 
under  protest  by  Pub.  St.  c.  43,  §§  6,  7,  which  provide  that  whoever  neglects 
to  make  return  of  his  ratable  property  shall  have  no  remedy  if  overtaxed, 
since  the  tax  thereon  was  not  an  overtax,  but  a  void  tax.*^  Where  a  statute 
curing  an  imperfect  assessment  of  bank  stock,  is  not  an  ordinary  curative 

62.  Effect  of  conditional  tender  of  66.     Money   paid   on   erroneous   as- 
portion  of  tsix  as  relieving  from  pen-  sessment. — Genesee   Valley   Nat.    Bank 
alties     on    whole    for    nonpayment. —  v.  Livingston   (N.  Y.),  53  Barb.  333. 
State    V.    Carson    City    Sav.    Bank,    17  67.     Effect  of  mistake  of  cashier  in 
Nev.  146,  30  Pac.  703.  listing   capital  stock  of  bank. — Weiser 

63.  General  rule  as  to  recovery  back  Nat.  Bank  v.  Jeffreys,  14  Idaho  659,  95 
of  voluntary  payment. — Bank  v.   Chal-  Pac.  23. 

fant,   53   Cal.   170;   Wills  z;.   Austin,   53  68.    Where  tax  void.— ^tna  Ins.  Co. 

Cal.  153;  Merrill  v.  Austin,  53  Cal.  379.  v.  New  York,  14  Misc.  Rep.  145,  35  N. 

64.  People  v.  Miner,  46  111.  374.  Y.    S.  857,    70    N.    Y.  St.    Rep.    364,    af- 

65.  Recovery    of   taxes    paid   under  firmed  in  7  App.  Div.  145,  40  N.  Y.  S. 
belief    that    samfe    were    properly    as-  130. 

sessed. — Bristol  v.   Morganton,   135   N.  69.     Mechanics'   Sav.   Bank  v.   Gran- 

C.   365,   34  S.   E.  513.  ger,   17   R.   I.   77,   30  Atl.   303. 
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statute,  legalizing  the  assessment  as  of  the  date  it  was  originally  laid,  but 
only  makes  it  a  legal  assessment  as  of  the  time  steps  therefor  are  taken 
under  the  statute ;  so  that,  the  taxes  Jiaving  been  paid,  interest  thereon  may 
be  recovered  from  the  time  of  payment  to  the  time  of  the  validating  of  the 
assessment.'^" 

§  331  (3b)  Actions  and  Proceedings  for  Recovery  of  Taxes 
Paid. — Conditions  Precedent. — In  order  that  taxes  paid  by  a  bank  or 
on  bank  stock  may  be  recovered  back  in  an  action,  all  statutory  require- 
ments imposing  conditions  precedent  must  have  been  compHed  with,  as,  for 
instance,  previous  application  to  the  proper  tribunal  for  relief,''' ^  demand 
for  a  refunding,  etc.'^^ 

Who  Entitled  to  Sue. — It  would  seem  that  where  a  bank  has  paid  taxes 
on  shares  of  its  stock,  an  action  to  recover  the  payment  may  be  maintained 
either  in  the  name  of  the  bank,  without  joining  the  stockholders,'''^  or  by  a 
stockholder.'^*  It  has  been  held  in  an  action  by  a  national  bank  to  recover 
taxes  paid  by  it  on  its  real  estate,  its  capital  stock  having  been  assessed  with- 
out any  deduction  therefor,  that  the  wrong,  if  any,  was  done  to  the  stock- 
holders in  overvaluing  their  stock,  and  not  to  the  bank  in  assessing  its  real 


70.  Recovery  of  interest  from  time 
of  payment  till  assessment  validated. — 

Merchants'    Nat.    Bank    v.    Purdy,    143 
App.  Div.  277,   138  N.  Y.   S.  119. 

71.  Application  to  proper  tribunal 
for  relief. — A  nonresident  bank,  which 
holds  stock  in  a  bank  within  the  state, 
can  not,  in  a  collateral  proceeding,  re- 
cover back  a  tax  levied  on  such  stock, 
and  paid  by  the  latter  bank,_  and 
charged  to  it  on  the  groundthat  it  had 
no  taxable  surplus,  where  it  failed  to 
appb'^  to  the  tax  commissioners  for  a 
deduction,  unless  it  was  evident  that 
such  application  would  be  vain.  Judg- 
ment 37  App.  Div.  560,  56  N.  Y.  S.  395, 
affirmed.  Citizens'  Sav.  Bank  v.  New 
York,  166  N.  Y.  594,  59  N.  E.  1120. 

A.n  action  by  a  bank  against  a  city 
to  recover  taxes  paid,  on  the  ground 
that  United  States  bonds  owned  by 
the  bank  had  been  assessed,  was  one 
which  the  courts  would  not  entertain; 
i:o  complaint  having  been  made  by 
plaintiff  to  the  proper  officers  within 
the  time  prescribed  by  law.  Grayson 
County  Nat.  Bank  v.  Leitchfield  (Ky.), 
114   S.   W.   289. 

72.  Demand  for  refunding. — A  re-« 
ceiver  of  a  bank  can  not  recover  for 
the  payment  of  a  tax  assessed  against 
it,  on  account  of  alleged  irregularities 
in  the  assessment,  unless  he  has  com- 
plied with  La-'S  1897,  c.  169,  §  79, 
requiring  that  the  party  paymg  an  il- 
legal tax  shall  make  demand  withm 
thirty  days  thereafter,  and,  if  it  is  not 


refunded  within  ninety  days,  he  shall 
bring  suit.  Bristol  v.  Morganton,  125 
N.   C.  365,  34  S.   E.   513. 

"  73.  Action  in  name  of  bank. — State 
Nat.  Bank  v.  Memphis,  116  Tenn.  641, 
94  S.  W.  606,  7  L.  R.  A.,  N.  S.,  663. 

74.  Right  of  stockholders  to  recover. 
— A  bank,  in  an  attempt  to  comply 
with  the  law  requiring  it  to  collect 
the  tax  due  on  the  shares  of  its  stock 
from  the  owners  thereof  and  to  pay 
the  same  to  the  receiver  of  taxes,  paid 
a  tax  on  the  shares  from  mojneys  held 
by  it  for  distribution  among  Its  stock- 
holders as  dividends.  Held,  that  the 
payment  was  a  payment  out  of  the 
property  of  the  stockholders,  author- 
izing a  stockholder  to  recover  from 
the  municipality  the  tax  paid  on  his 
shares,  on  it  being  shown  that  the  tax 
was  void  and  the  payment  by  the  bank 
unauthorized.  Guaranty  Trust  Co.  v. 
New  York,  108  App.  Div.  192,  95  N. 
Y.  S.  770. 

Where  a  bank  is  required  by  law  to 
retain  from  the  earnings  of  its  shares 
of  stock  a  sufficient  sum  to  pay  taxes 
thereon  assessed  against  the  stock- 
holders, the  bank  is  thereby  consti- 
tuted the  agent  of  the  stockholders  to 
pay  any  legal  tax  assessed  against  the 
stock;  but  payment  of  an  illegal  tax 
is  not  within  the  agency,  and  there- 
fore a  stockholder  may  recover  it  as 
money  paid  out  to  his  use.  2Ein3.  Ins. 
Co.  V.  New  York,  7  App.  Div.  145,  40 
N.  Y.  S.  120,  74  N.  Y.  St.  Rep.  677. 


§  332  (lb)  TAXATION.  2447 

estate  to  it,  and  hence  that  the  bank  could  not  recover 7  ^ 

§  331  (4)  Release  or  Abatement,  Rebates  and  Discounts. — Re- 
mission or  Release  of  Tax  by  Legislative  Act. — A  judgment  was  re- 
covered by  the  commonwealth  against  a  bank  for  the  semiannual  tax  payable 
in  April,  1838,  but,  before  the  execution  issued  thereon  was  levied,  a  re- 
solve was  passed  by  the  legislature  providing  that  the  tax  on  such  bank, 
"due  to  the  commonwealth  from  the  29th  day  of  January,  1838,  be  re- 
mitted," upon  the  payment  by  the  bank  of  the  costs  incurred  for  the  re- 
covery thereof.  Held,  that  the  whole  of  such  semiannual  tax  was  not 
released  by  the  resolve,  but  only  such  a  part  thereof  as  bore  the  same  propor- 
tion to  the  whole  which  the  time  between  the  29th  of  January  and  the  day 
when  such  tax  was  due  bore  to  the  period  of  six  months. '^^ 

§  332.  Collection  and  Enforcement— §  332  (1)  Manner— §  332 
(la)  In  General. — A  collection  of  a  tax  on  the  shares  of  a  national  bank, 
like  that  of  all  other  taxes  duly  assessed,  is  to  be  enforced  in  accordance 
with  the  general  laws  of  the  state. ''"^ 

§  332  (lb)  Summary  Remedies. — In  many  of  the  states  provision  is 
made  for  the  collection  of  taxes  or  shares  of  bank  stock  in  a  summary 
method,  as  by  way  of  rule  against  the  stockholders  to  produce  their  shares 
in  order  that  they  may  be  sold  for  the  payment  of  taxes  claimed  to  be  due 
thereon,''^  or  by  the  issuance  of  execution.'^^  In  New  York  express  provi- 
sion is  made  for  the  enforcement  of  payment  of  taxes  on  shares  of  bank 
stock  owned  by  nonresidents  by  a  lien  on  and  sale  of  the  stock. ^^  Where 
a  bank  is  not  made  a  party  to  a  rule  against  the  stockholders  to  surrender 
their  shares  to  be  sold  for  taxes  due  thereon,  neither  service  on  the  cashier 
of  a  copy  of  the  rule,  nor  of  a  notice  by  the  collector  to  surrender  shares 

75.     Burns'    Rev.    St.    1894,    §§    8411,  could  not  recover.     Board  v.  First  Nat. 
8421,   8460,   8470-8473,   require   shares   of  Bank,   25   Ind.  App.   94,  57   N.   E.  728. 
capital  stock  of  a  national  bank  to  be  ^q     Remission     or    release     by     act 
assessed  to  tlie  stockiiolders,  and  pro-  ^f     legislature.— In     re     Kilby     Bank 
vide  tliat  the  value   of  any   real  estate  (Mass  )     '3   Pick    93 
acquired  by  the  bank  shall  be  deducted  Enforcement  in  accordance  with 
from  the  valuation  of  the  capital  stock.  ,    ,             r     ^  «.        isr  u          t3„„ 
Section    8431    requires    the    assessment  g^'^^fl  IT^   °1   state.-Weld  v.    Ban- 
of  real   estate   in   the   place  where   sit-  g"""-  ^^   ^''-  '^^^-      ,                  ,       ,     , 
uated,    and    to    the    owner,    if    known.  78.    Proceedmgs  by  way  of  rule  for 
Rev.    St.   U.   S.,    §   5119,   authorizes   the  sale  of  stock.— Parker  v.   Shareholders, 
assessment   of   national  bank   stock  by  49  La.  Ann.  105,  21  So.  232. 
the  state,  and  the  assessment  of  bank  79.    Issuance   of  executions. — Where 
real    estate     in    the    same    manner     as  stock  was  properly  returned  by  a  bank 
other  real   estate.     Held,   in  an   action  to    the    tax    receiver,    the    stockholder 
by    a    national    bank    to    recover    taxes  being   liable    to    pay   the    tax,    the    col- 
paid  by  it  on  its  real  estate,  its  capital  lector   could   issue  executions  therefor, 
stock    having    been    assessed     without  Burke  v.  Speer,  59  Ga.  353. 
any      deduction      therefor,      that      the  gQ,    Enforcement  of  payment  of  tax 
wrong,  if  any,  was  done  to  the  stock-  qjj  bank  stock  owned  by  nonresidents. 

holders  in  overvaluing  their  stock,  and       New    York    v.    McLean,    170    N.    Y. 

not   to   the   bank   in    assessing   its    real  374^    g3    n     L.    380,    affirming    57    App. 

estate   to  it,   and   hence   that  the   bank  -q-^^    ggi^  gs  N.  Y.  S.   606. 
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liable  for  taxes,  is  legal  service  on  the  bank.*^  A  statute  declaring  that  a' 
bank  shall  pay  the  taxes  of  its  stockholders  assessed  on  its  stock,  but  that, 
if  a  bank  shall  not  pay  such  taxes,  the  individual  stockholders  shall  be 
liable  therefor,  do  not  authorize  a  levy  of  tax  warrants  against  the  property 
of  a  bank  to  compel  the  payment  of  taxes  due  from  delinquent  stockhold- 
ers.®2  Where  a  warrant  attached  to  an  assessment  against  a  stockholder 
in  a  bank  for  the  amount  of  his  stock  directs  the  collector  to  collect  from 
the  persons  named,  and  to  levy  the  same  of  their  goods  and  chattels,  the  col- 
lector is  not  authorized  to  levy  upon  and  collect  the  same  of  the  property 
of  the  bank,  although  the  bank  holds  funds  with  which  the  tax  should  have 
been  paid.  The  contract  between  the  bank  and  its  stockholders  can  not 
thus  be  enforced.*^  Assessments  of  national  bank  stock  should  be  made 
against  the  shareholders  personally.  And  the  collector  has  no  right  to  col- 
lect the  tax  by  selling  the  property  of  the  bank,  or  the  shares  or  other 
property  of  the  shareholders,  except  that  of  the  delinquent.^*  Where  an 
act  of  a  state  legislature  provides  for  the  taxation  of  the  shares  of  a  national 
bank,  and  that  the  taxes  against  such  shares  shall  be  levied  against  the 
holder  of  the  same  in  the  list  of  personal  property,  the  legislature  has  power 
to  provide  that  the  taxes  "shall  be  paid  by  the  bank,"  and  in  the  collection 
of  such  tax  the  collector  may  make  distress  of  the  property  of  the  bank.^^ 

§  332    (Ic)  Actions  for  Unpaid  Taxes— §  332    (lea)   In  General. 

— In  the  absence  of  statute  authorizing  it,  it  would  seem  to  be  the  general 
rule  that  an  action  will  not  lie  to  recover  unpaid  taxes,  and  this  rule  is  alike 
applicable  to  taxes  levied  on  banks  or  bank  stock  as  to  those  levied  on  other 
corporations  or  natural  persons.*®  In  a  number  of  jurisdictions,  however, 
such  actions  are  expressly  authorized. ^^  Such  actions  being  statutory,  they 

81.  Service  of  rule  or  notice  on  85.  First  Nat.  Bank  v.  Douglas,  Fed. 
cashier  of  bank.— Parker  v.  Sharehold-      Cas.  No.  4,799,  3  Dill.  330. 

ers,  49  La.  Ann.  105,  21  So.  232.  86.     Action  not  maintainable  in  ab- 

Service   of  a  rule   against  stockhold-  fence     of     statute. — Judy    v.     National 

ers  to  produce  their  shares  to  be  sold  State   Bank,   133   Iowa  252,   110   N.  W. 

for   taxes,   made   "on   the   shareholders  605;     Shearer    v.    Citizens'    Bank,    129 

*     *     *     by    leaving    the    copy    in    the  Iowa   564,   105'  N.   W.   1025;    Board  v. 

hands  of  the  cashier,"  and  followed  by  First     Nat.     Bank,     48     Kan.     561,    30 

a   service   on  the   bank  of  a   notice  to  Pac.  22. 

deliver  up  to  the  state  collector  shares  In  the  absence  of  statute,  no  action 

of    the    capital    stock    liable    for    state  at     law     will     lie     to     recover     taxes 

taxes,    was     insufficient    to    make     the  whether   on   omitted   property   or   oth- 

bank   a   party    to   the    rule,    where    the  t-rwise.     Shearer  v.  Citizens'  Bank,  129 

rule   itself  was   silent   as   to   the   bank.  Iowa  564,  105  N.  W.  1035. 

Parker    v.    Shareholders,    49    La.    Ann.  87.  Actions   authorized  by  statute.— 

105,  31  So.  233.  Judy  v.  National  State  Bank,  133  Iowa 

82.  Property  subject  to  seizure  and  353,  110  N.  W.  605;  Shearer  v.  Citizens' 
sale.- First  Nat.  Bank  v.  Lyman,  59  Bank,  139  Iowa  564,  105  N.  W.  1025; 
Kan.  410,  53  Pac.  125,  reversing  Ly-  Board  v.  First  Nat.  Bank,  48  Kan.  561, 
man  v  First  Nat.  Bank,  6  Kan.  App.  30  Pac.  33;  McLean  v.  Myers,  134  N. 
74    40  Pac.   639.  Y.    480,   33    N.    E.    63. 

83     First   Nat.   Bank  v.   Fancher,  48          The    fact     that    The     Bankmg    Act 

N.  Y.   524.  (Laws  1882,  c.  409),  §  313,  which  sub- 

84.    First  Nat.   Bank  v.  Meredith,  44       jects    bank    stock    to    taxation    at    the 

Mo.  500.  place  where  the  bank  is  located,  pro- 
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can  not  be  maintained  unless  the  statute  has  been  substantially  complied 
with.^s 

§  332  (Icb)  Defenses. — Where  a  tax  assessment  is  made  against  the 
corporation  bank,  at  a  time  when  the  law  requires  the  bank's  property  to  be 
assessed  against  its  stockholders,  the  collector  can  not  recover  in  a  suit  for 
taxes  against  the  bank,  on  a  tax  bill  charging  the  corporation  for  the  taxes. ^^ 
Nor  is  the  bank's  right  to  dispute  the  payment  of  such  tax  bill  cut  off  by  the 
fact  that  it  did  not  appeal  from  the  county  board  of  appeals.  No  appeal  lies 
from  the  action  of  the  board  of  appeals  in  any  case.®**     A  suit  to  compel 


vides  for  the  collection  of  the  tax  by 
means  of  a  proceeding  in  rem  against 
the  stock  itself,  or  by  means  of  a  war- 
rant to  be  issued  against  nonresidents 
hy  the  collector  or  county  treasurer, 
■does  not  exclude  an  action  by  the  tax 
receiver  under  §  863  of  the  consolida- 
tion act,  as  the  remedies  furnished  by 
The  Banking  Act,  standing  alone,  are 
not  adequate.  McLean  v.  Myers,  134 
N.   Y.    480,   32   N.    E.    63. 

Since  Laws  1882,  c.  410  (Consolida- 
tion Act),  §  863,  which  provides  that 
any  delinquent  personal  property  tax 
duly  imposed  on  any  person  or  cor- 
poration in  the  city  and  county  of 
TMew  York  may  be  recovered  by  the 
receiver  of  taxes  in  an  action  in  any 
■court  of  record  within  the  state,  does 
not  expressly  exclude  from  its  opera- 
tion nonresidents  assessed  under  The 
Banking  Act  (Laws  1882,  c.  409)  on 
shares  of  stock  in  banks  located  in 
the  city  of  New  York,  they  will  not 
be  excluded  by  implication.  McLean 
V.   Myers,   134   N.   Y.  '480,  32   N.   E.   63. 

Statute  held  not  to  impose  personal 
liability  on  nonresident  taxpayer. — Rev. 
St.  U.  S.,  §  5219,  authorizes  the  taxa- 
tion of  shares  in  national  banks,  and 
gives  state  legislatures  power  to  de- 
termine the  method  to  be  followed. 
Laws  1883,  c.  409,  §  312,  provides  for 
a  taxation  of  such  shares  of  a  non- 
resident in  the  state  at  the  place  where 
the  bank  is  located,  and  to  enforce 
the  payment  by  a  lien  on  and  sale  of 
the  stock.  New  York  City  Charter 
(Laws  1897,  c.  378,  §  936)  provides 
■that  any  tax  for  personal  property  on 
any  person  or  corporation  in  the  city 
■of  New  York,  which  is  in  default,  may 
be  recovered  by  an  action  in  any  court 
of  record  in  the  state.  Held  not  to 
impose  on  a  nonresident  taxpayer  a 
personal  liability  for  a  tax,  but  only  to 
make  the  property  liable  therefor.  Or- 
der, 57  App.  Div.  601,  68  N.  Y.  S. 
■606,  affirmed.  New  York  v.  McLean, 
170   N.   Y.   374,   63   N.   E.   380. 


In  an  action  against  a  nonresident 
stockholder  to  recover  for  an  unpaid 
assessment  on  national  bank  stock, 
personal  service  was  had  within  the 
state.  Held  not  to  render  him  per- 
sonally liable  on  such  judgment.  Or- 
der, 57  App.  Div.  601,  68  N.  Y.  S.  606, 
affirmed.  New  York  v.  McLean,  170 
N.    Y.    374,    63    N.    E.    380. 

Section  863  of  the  New  York  City 
Consolidation  Act,  providing  for  the 
collection  of  any  tax  imposed  for  per- 
sonal property  upon  any  person  in  the 
city  and  county  of  New  York,  by  ac- 
tion by  the  receiver  of  taxes,  does  not 
authorize  an  action  against  a  resident 
of  another  county  of  the  state  for  a 
tax  assessed  in  the  city  and  county  of 
New  York  on  stock  in  a  bank  standing 
in  the  name  of  such  person,  but  for 
which  no  warrant  has  been  issued  to 
a  marshal  of  the  city,  as  ample  pro- 
vision for  the  collection  of  such  taxes 
on  bank  stock  of  nonresident  holders, 
by  other  proceedings,  has  been  made 
by  other  statutes,  and  the  only  action 
given  to  the  receiver  of  taxes  is  an 
action  in  rem,  under  §  314  of  The  Con- 
solidation Act,  to  "collect  the  tax  from 
the  avails  of  the  sale"  of  the  stock. 
McLean  v.  Myers,  11  N.  Y.  S.  635, 
33  N.  Y.  St.  Rep.  803,  58  N.  Y.  Super. 
Ct   337. 

88.  Necessity  for  statutory  compli- 
ance with  statute. — Judy  v.  National 
State  Bank,  133  Iowa  253,  110  N.  W. 
605. 

89.  Defenses. — State  v.  Merchants' 
Bank,   160   Mo.   640,   61   S.   W.   676. 

90.  State  V.  Merchants'  Bank,  160 
Mo.    640,   61   S.   W.   676. 

In  an  action  against  a  bank  on  a 
tax  bill  for  taxes  which  should  have 
been  assessed  against  the  stockhold- 
ers, and  not  against  the  bank,  a  claim 
that  as  the  bank  president  appeared 
before  the  county  board  of  appeals 
and  objected  to  the  amount  of  the 
assessment,  and  not  to  the  manner  of 
ii,  the  defendant  should  have  appealed 
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payment  of  a  tax  can  not  be  defended  on  the  ground  that  the  national  bank 
stock  on  which  it  was  levied  was  not  taxable  on  account  of  its  being  pledged 
as  security,  the  remedy  being  by  appeal  from  the  assessment.^' 

§  332  (Ice)  Time  to  Sue  and  Limitations. — As  to  the  time  when 
the  right  of  action  for  unpaid  taxes  against  property  or  shares  of  a  bank 
accrues,  and  the  time  within  which  such  action  must  be  brought,  no  definite 
rule  can  be  laid  down,  as  these  matters  depend  upon  the  statutory  provisions 
in  the  different  states. ^^ 

§  332  (led)  Parties. — A  statute  requiring  actions  to  be  brought  in 
the  name  of  the  real  party  in  interest  has  been  held  to  apply  to  proceedings 
to  enforce  collection  of  taxes  against  banks  or  bank  shares. ^^  Under  a  stat- 
ute, §  33,  providing  that,  when  a  tax  is  assessed  upon  shares  of  capital  stock 
of  any  bank,  the  treasurer  shall  demand  payment  thereof  of  the  cashier  of 
such  bank,  and  thereupon  it  shall  be  the  cashier's  duty  to  pay  the  same,  an 
action  to  collect  a  tax  assessed  against  a  bank  stockholder,  upon  the  cashier's 
refusal  to  pay,  can  not  be  brought  against  the  cashier,  it  being  the  bank's- 
duty  to  pay  such  tax.^* 


from  the  action  of  the  board  if  it  was 
not  satisfied  with  it,  was  without 
merit,  since  no  appeal  lies  from  the 
board  of  appeals.  State  v.  Merchants' 
Bank,  160  Mo.  640,  61   S.  W.  676. 

91.  Farmington  v.  Downing,  67  N. 
H.  441,  30  Atl.  345. 

92.  Accrual  of  right  of  action. — St. 
1828,  c.  96,  §  21,  and  Rev.  St.,  c.  9, 
§  1,  provide  that  every  bank  (shall 
within  ten  days  after  the  first  Monday 
of  April  and  October,  in  each  year, 
pay  a  certain  tax  on  the  amount  of 
its  capital  stock  actually  paid  in,  and 
that,  if  any  part  of  the  capital  stock 
shall  have  been  paid  in  within  six 
months  previous  to  said  days,  the  tax 
thereon  shall  be  paid  in  proportion  to 
the  time  that  shall  have  elapsed  after 
such  payment.  Held,  that  an  action 
of  debt  might  be  brought  under  Rev. 
St.,  c.  9,  §  3,  to  recover  such  tax  im- 
mediately after  the  expiration  of  the 
ten  days,  although  St.  1830,  c.  58,  re- 
newing the  charter  of  such  bank, 
made  it  subject  to  St.  1838,  c.  96,  which 
provided  that,  if  any  bank  tax  re- 
mained unoaid  for  thirty  days,  the 
treasurer  of  the  commonwealth  should 
issue  his  warrant  of  distress  therefor. 
Commonwealth  v.  Commonwealth 
Bank  (Mass.),  22  Pick.  176.  See  Gen. 
St.,  c.  57,  §  89. 

Limitations  of  actions. — Acts  1900, 
p.  65.  c.  23,  relative  to  taxation  of  na- 
tional bank  stock,  does  not  give  the 
commonwealth  a  new  cause  of  action, 
but   a   new   remedy   for   the   collection 


of  taxes  on  national  bank  stock,  sO' 
that  in  an  action  under  the  act  against 
a  national  bank  the  statute  of  limita- 
tions is  a  bar  to  all  recovery  for  taxes 
accruing  more  than  five  years  before 
the  institution  of  the  action.  Rehear- 
ing, 118  Ky.  51,  25  Ky.  L.  Rep.  2254, 
80  S.  W.  479,  denied.  Citizens'  Nat. 
Bank  v.  Commonwealth.  118  Ky.  51, 
25  Ky  L.  Rep.  2254,  26  Kv.  L.  Rep.  62, 
80  S.  W.  479,  81   S.  W.  680. 

93.  Application  of  rule  requiring  ac- 
tion to  be  in  name  of  real  party  in  in- 
terest.— Where  a  county  levied  a  tax 
to  meet  outstanding  warrants,,  a  bank, 
to  which  the  tax  and  warrants  had 
been  assigned,  was  not  the  proper 
party  to  bring  proceedings  to  enforce 
collection  of  the  tax,  under  Rev.  St. 
1889,  §§  540,  541,  requiring  actions  to 
be  brought  in  the  name  of  the  real 
party  in  interest,  as  the  statute  re- 
quires that  state  and  county  taxes  be 
sued  for  in  the  name  of  the  state  at 
the  relation  and  to  the  use  of  the  col- 
lector of  the  county.  Hill  v.  Wa- 
bash R.  Co.,  169  Mo.  503,  70  S.  W. 
132;  Hill  V.  Atchison,  etc.,  R.  Co.,  169 
Mo.   578.  70   S.  W.  1118. 

94.  Muskegon  v.  Lange,  104  Mich. 
19.  62  N.  W.  158. 

St.  1828,  c.  96,  §  21,  and  Rev.  St.,  c. 
9,  §  1,  provide  that  every  bank  shall, 
within  ten  days  after  the  first  Mon- 
days of  April  and  October,  in  each 
year,  pay  a  certain  tax  on  the  amount 
of  its  capital  stock  actuallv  paid  m, 
and    that,    if    any   part    of   the    capital 
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§  332  (Ice)  Pleading. — In  an  action  against  a  bank  to  collect  taxes, 
a  claim  that  United  States  bonds  held  by  the  bank  were  exempt  should  be 
set  up  in  the  answer,  instead  of  the  rejoinder,  since  it  was  a  defense  pro 
tanto  to  the  cause  of  action  set  up  in  the  petition. ^^ 

§  332  (Icf)  Evidence. — In  actions  to  enforce  the  collection  of  taxes 
against  banks  or  on  shares  of  their  stock,  the  usual  rules  as  to  admission 
and  exclusion  of  evidence,^^  and  the  weight  and  sufficiency  of  evidence  in 
actions  generally,  would  seem  to  apply. ^^ 

§  332  (2)  Remedies  for  Wrongful  Enforcement— §  332  (2a) 
Injunction — §  332  (2aa)  When  Proper. — With  regard  to  the  propriety 
of  injunction  as  a  remedy  for  the  wrongful  enforcement  of  a  tax  against 
banks  or  shares  of  bank  stock,  the  usual  rule  applies  that  it  is  only  where 
a  tax  is  void  or  voidable  that  a  court  of  equity  will  interfere  to  prevent  its 
collection.®*  The  remedy  for  all  other  wrongs  and  errors  in  the  assessment 
or  levy  must  be  sought  at  the  hands  of  the  taxing  officers,  or  by  appeal 
therefrom  in  the   manner  provided  by  statute.®^     There  must  be  special 


stock  shall  have  been  paid  in  within 
six  months  previous  to  "said  days,"  the 
tax  thereon  shall  be  paid  in  proportion 
to  the  time  that  shall  have  elapsed 
after  such  payment.  Held,  that  an  ac- 
tion of  debt  under  Rev.  St.,  c.  9,  §  3, 
to  recover  such  tax  immediately  after 
the  expiration  of  the  ten.  days,  should 
be  brought  against  the  corporation, 
and  not  against  the  directors.  Com- 
monwealth V.  Commonwealth  Bank 
(Mass.),  23   Pick.   176. 

95.  Pleading — Claim  of  exemption 
proper  for  answer  rather  than  rejoin- 
der.— Citizens'  Nat.  Bank  v.  Common- 
wealth, 32  Ky.  L.  Rep.  1116,  108  S. 
W.   231. 

96.  Evidence  held  admissible. — In 
an  action  against  the  "Merchants' 
Bank  of  Jefferson  City,  Missouri,"  on 
a  tax  bill  made  out  against  the  "Mer- 
chants' Bank,"  it  was  not  error  to  ad- 
mit the  tax  bill  in  evidence,  since  as 
the  words,  "of  Jefferson  City,  Mis- 
souri," were  merely  descriptive  of  the 
bank,  and  not  part  of  its  name,  the 
bill  was  properly  made  out.  State  v. 
Merchants'  Bank,  160  Mo.  640,  61  S. 
W.   676. 

In  an  action  against  a  bank  on  a 
tax  bill,  it  was  error  to  exclude  evi- 
dence that  the  taxes  for  that  year  had 
been  paid  prior  to  the  commencement 
of  the  action.  State  v.  Merchants' 
Bank,  160  Mo.   640,  61  S.  W.   676. 

In  an  action  against  a  bank  on  a 
tax  bill,  it  was  error  to  exclude  evi- 
dence that  it  was  bank  stock  which 
was  assessed,  since  as  bank  stock 
should  be  assessed  to  the  stockholders, 
and    not    to    the    bank,    such    evidence 


showed  a  defense  to  the  action.  State 
V.  Merchants'  Bank,  160  Mo.  640,  61 
S.   W.   676. 

97.  Tax  bill  held  not  to  establish 
prima  facie  case. — Where,  in  an  action 
against  a  bank  on  a  tax  bill,  the  tax 
book  showed  that  the  assessment  was 
erroneously  made  against  the  bank  in- 
stead of  against  its  stockholders,  the 
tax  bill  did  not  establish  a  prima  facie 
case.  State  v.  Merchants'  Bank,  160 
Mo.  640,  61  S.  W.  676. 

98.  General  rule  as  to  propriety  of 
relief  by  injunction. — Carpenter  v. 
Jones,   130   Iowa  494,   107   N.  W.   435. 

99.  Carpenter  v.  Jones,  130  Iowa 
494,   107   N.   W.   435. 

Where  the  assessor  made  an  unau- 
thorized assessment  of  the  shares  of 
bank  stock  to  the  bank,  and  the  bank 
did  not  ask  the  board  of  equalization 
to  correct  such  erroneous  assessment, 
it  could  not  enjoin  the  collection  of 
the  taxes,  in  the  absence  of  a  valid 
excuse  for  its  failure  to  apply  to  such 
board.  First  Nat.  Bank  v.  Bailey,  15 
Mont.    301,    39    Pac.    83. 

Where  a  national  bank,  through  its 
proper  officers,  voluntarily  lists  its 
stockholders'  shares  as  the  property  of 
the  bank  for  taxation,  and  the  taxing 
officers  tax  the  same  in  the  name  of 
the  bank,  equity  will  not  relieve  the 
bank  from  the  payment  of  such  tax 
by  enjoining  its  collection,  in  the  ab- 
sence of  application  to  all  the  statu- 
tory tribunals  authorized  to  hear  such 
matter  and  determine  and  grant  the 
proper  relief.  Albuquerque  Nat.  Bank 
V.   Perea,   5   N.   Mex.   664,  25   Pac.   776. 
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circumstances  which  bring  the  case  within  some  recognized  ground  of 
equity  jurisdiction,  and  render  such  rehef  necessary  to  the  adequate  pro- 
tection of  the  complainant's  rights.^  There  must  either  be  no  legal  remedy, 
or  such  remedy  must.be  inadequate,^  and  it  must  appear  that  the  act  which 


1.  People's  Nat.  Bank  v.  Marye,  107 
Fed.  57a,  modified  and  affirmed  191 
U.    S.    272,   48    L.    Ed.   180,   24   S.    Ct.    68. 

2.  Remedy  at  law,  if  any,  must  be 
inadequate. — People's  '  Nat.  Bank  v. 
Marye,   107    Fed.   570. 

Rev.  St.  1889,  §§  7520,  7572,  provid- 
ing that  one  feeling  himself  aggrieved 
by  an  assessment  may  appeal  from  the 
assessor  to  the  county  board  of  equal- 
ization, give  a  remedy  at  law  for  such 
grievance,  and  an  action  will  not  lie 
in  equity  to  enjoin  the  collection  of 
the  taxes;  and  it  is  immaterial  that  the 
assessment  complained  of  violates  the 
federal  statutes  forbidding  a  discrim- 
ination between  a  tax  on  national  bank 
shares  and  a  tax  on  moneyed  capital 
in  the  hands  of  citizens.  National 
Bank  v.  Staats,  155  Mo.  55,  55  S.  W. 
626. 

Rev.  St.  U.  S.,  §  5219,  prohibiting  an 
assessment  of  national  -bank  stock  at 
a  greater  rate  than  assessments 
against  other  moneyed  capital,  .does 
not  authorize  suit  to  enjoin  the  col- 
lection of  taxes  assessed  on  the  stock 
of  a  national  bank  in  excess  of  taxes 
assessed  on  land  of  equal  value,  where 
the  remedy  at  law  provided  by  the 
statute  was  adequate,  though  such 
remedy  may  have  been  lost  by  lapse 
of  time.  Mercantile  Nat.  Bank  v.  New 
York,  27  Misc.  Rep.  32,  57  N.  Y.  S. 
254. 

A  circuit  court  sitting  in  equity  will 
not  enjoin  the  collection  of  taxes 
from  a  bank  because  its  shares  of 
stock  were  irregularly  returned  in  the 
name  of  the  bank,  instead  of  in  the 
names  of  the  stockholders,  where  the 
statutes  of  the  state  provide  an  ade- 
quate remedy  for  the  correction  of 
the  error.  Robinson  v.  Wilmington,  13 
C.  C.  A.  177,  65  Fed.  856. 

A  charge  in  a-  bill  to  restrain  the 
.collection  of  a  tax  on  shares  of  bank 
stock  which  the  complainant  alleged 
did  not  belong  to  him,  -and  which  the 
supervisors  assessed  to  him  notwith- 
standing notice  of  its  transfer  to  his 
sons,  that  the  supervisors  acted  fraud- 
ulently in  making  and  afterwards  re- 
fusing to  correct  his  assessrnent,  will 
not  confer  jurisdiction  in  equity  where 
it  does  not  further  appear  that  ade- 
quate relief  is  not  practicable  in  a 
court  of  law.  Hagenbuch  v.  Howard, 
34   Mich.   1. 


Where  personal  property  sufficient 
in  amount  has  been  levied  on  to  sat- 
isfy a  tax  on  bank  stock,  which  is 
claimed  to  be  illegal  and  void,  the 
remedy  at  law  is  adequate.  An  action 
of  trover  for  the  value  of  the  prop- 
erty seized  would  raise  the  question, 
or  complainant  might  pay  the  amount 
of  the  tax  under  protest,  and  after- 
wards test  the  validity  of  the  tax  in 
an  action  to  recover  back  the  amount 
paid,  and  injunction  will  not  lie  to  re- 
strain the  collection.  Hagenbuch  v. 
Howard,   34   Mich.   1. 

A  distraint  by  a  treasurer,  against 
the  money  and  property  of  an  incor- 
porated bank,  can  not  be  enjoined  in 
chancery.  If  the  act  imposing  the  tax 
is  unconstitutional,  the  treasurer  is  a 
trespasser,  and  is  liable  at  law.  Me- 
chanics', etc..  Bank  v.  Debolt,  1  O. 
St.   591. 

Under  Code,  §  219,  allowing  an  in- 
junction when  it  appears  by  the  com- 
plaint that  plaintiff  bank  is  entitled 
to  the  relief  demanded,  a  bill  will  not 
lie  to  restrain  the  collection  of  an 
alleged  illegal  tax  and  for  leave  to 
pay  the  valid  tax,  as  there  can  be  no 
need  of  an  order  for  the  bank  to  pay 
the  tax  which  is  due,  and  if  more  be 
then  unlawfully  collected,  the  bank 
will  have  its  remedy  for  the  excess 
Chemical  Bank  v.  New  York  (N.  Y.) 
12  How.  Prac.  476. 

In  a  state  where  payment  of  taxes 
is  held  to  be  voluntary  unless  made 
under  duress  of  a  distraint,  it  would, 
seem  that  the  right  of  action  to  re- 
cover back  a  tax  levied  against  a  bank 
is  an  inadequate  remedy,  in  view  of 
the  interference  with  its  business  and 
the  injury  to  its  credit  which  would 
be  caused  by  a  distress  upon  its  per- 
sonal property.  Decree  Bank  v. 
Stone,  88  Fed.  383,  affirmed.  Stone  v. 
Farmers'  Bank,  174  U.  S.  409,  43  L. 
Ed.    1027,    19    S.   Ct.    880. 

A  national  bank  or  stockholder 
therein  has  the  right  to  go  into  a  fed- 
eral court  of  equity  to  test  the  va- 
lidity, under  Rev.  St.,  §  5219  (U.  S. 
Comp.  St.  1901,  p.  3503),  of  a  tax  levied 
by  state  authority  on  the  stock  of  the 
bank,  where  there  is  no  adequate  rem- 
edy at  law  in  such  court,  notwith- 
standing   a    remedy    provided    by    the 
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it  is  sought  to  restrain  would  work  great  of  irreparable  injury  to  the  party 
applying  for  relief. =*  An  injunction  is  proper  to  restrain  the  collection  of 
an  illegal  tax,*  where  there  is  no  adequate  legal  remedy  and  the  threatened 
injury  is  irreparable,^  in  the  case  of  excessive  or  unequal  assessments,  or 


state  statute.  Charleston  Nat.  Bank. 
V.   Melton,   171    Fed.   743. 

An  injunction  will  be  granted  to 
enjoin  the  collection  of  an  illegal  tax 
against  a  bank,  as  an  action  of  tres- 
pass is  not  an  adequate  remedy  where 
the  funds  are  annually  and  unlawfully 
abstracted.  Woolsey  v.  Dodge,  Fed. 
Cas.    No.   18,032,   6   McLean   142. 

Where  taxes  are  wrongfully  as- 
sessed against  shares  of  stockholders 
in  a  national  bank,  and  demanded  of 
the  bank,  it  can  sue  to  enjoin  the  col- 
lection of  the  tax,  as,  owing  to  the 
complications  that  would  arise  be- 
tween it  and  its  stockholders,  the  rem- 
edy at  law  is  inadequate.  Pelton  v. 
Commercial  Nat.  Bank,  101  U.  S.  143, 
25  L.  Ed.  901;  Cummings  v.  Mer- 
chants' Nat.  Bank,  101  U,  S.  153,  25 
L.  Ed.  903;  Covington  City  Nat.  Bank 
V.   Covington,   21   Fed.   484. 

Where  it  appears  that  all  affidavits 
and  demands  for  deduction  which 
could  have  been  made  would  have 
been  disregarded,  and  that  the  assess- 
ors had  a  fixed  purpose,  generally 
known  to  all  persons  interested,  that 
no  deduction  for  debts  would  be  made 
in  the  valuation  of  bank  shares  for 
taxation,  it  was  not  essential,  in  order 
to  sustain  an  injunction  to  restrain 
the  collection  of  a  tax,  to  show  such 
affidavit  and  demand  when  it  was  es- 
tablished that  there  were  debts  to  be 
deducted.  Hills  v.  National  Albany 
Exch.  Bank,  105  U.  S.  319,  26  L.  Ed. 
1052. 

3.  Relief  must  be  necessary  to  pre- 
vent great  or  irreparable  injury. — In- 
junction by  a  bank  authorized  under 
Act  Cong.  June  3,  1864,  to  restrain 
the  collection  of  taxes,  is  not  the 
proper  remedy  for  an  illegal  or  irreg- 
ular tax,  unless  the  sale  of  the  prop- 
erty is  accompanied  by  such  circum- 
stances that  it  will  work  irreparable 
mischief.  First  Nat.  Bank  v.  Mere- 
dith,  44  Mo.   500. 

A  suit  by  a  bank  organized  under 
Act  Cong.  June  3,  1864,  to  enjoin  the 
collection  of  taxes  assessed  against  it- 
self on  its  bank  stock,  has  no  equity, 
as  the  bank  as  a  corporation  will  lose 
nothing  if  the  shares  of  its  sharehold- 
ers are  sold,  First  Nat.  Bank  v.  Mer-  • 
edith,   44   Mo.   500. 

4.  Illegal  tax. — Where,  under  no 
theory,   could   there   be   a   legal   assf^s- 


ment  of  the  shares  of  stock  of  a  na- 
tional bank  which  held  United  States 
bonds  exceeding  in  value  its  capital 
SLGck,  suipius,  and  undivided  profits, 
injunction  was  the  proper  remedy  to 
restrain  the  collection  of  a  tax  levied. 
Citizens'  Nat.  Bank  v.  Murrow  (Iowa), 
133  N.  W.  769. 

A  state  law  imposing  a  tax  on  the 
Bank  of  the  United  States  was  uncon- 
stitutional, and  any  attempt  on  the 
part  of  the  officers  of  the  state  to  en- 
force such  tax  against  the  property  of 
the  bank  might  be  restrained  by  in- 
junction from  a  circuit  court  of  the 
United  States.  Osborn  v.  Bank  (U. 
S.),   9   Wheat.   738,   6   L.    Ed.   204. 

A  suit  may  be  maintained  by  a  na- 
tional bank  on  behalf  of  the  sharehold- 
ers to  enjoin  state  officers  from  the 
collection  of  a  state  tax  on  the  shares 
of  the  bank,  on  the  ground  of  an  ille- 
gal assessment  arising  from  the  fail- 
ure to  deduct  from  the  valuation  the 
debts  owed  by  the  shareholders.  Hills 
V.  National  Albany  Exch.  Bank,  12 
Fed.  93. 

A  state  can  not  tax  the  Bank  of  the 
United  States;  and  any  attempt,  on 
the  part  of  its  agents  and  officers,  to 
enforce  the  collection  of  such  tax 
against  the  property  of  the  bank,  may 
be  restrained  by  injunction  from  the 
circuit  court.  Osborn  v.  Bank  (U.  S.), 
9    Wheat.    738,    6    L.    Ed.    204.  . 

5.  A  federal  court  will  not  enjoin 
the  collection  of  taxes  levied  under 
the  authority  of  a  state  upon  the 
shares  of  a  national  bank,  unless  it 
clearly  appears  not  only  that  the  tax 
is  illegal,  but  also  that  there  arc  spe- 
cial circumstances  which  bring  the 
case  within  some  recognized  ground 
of  equity  jurisdiction,  and  render  such 
relief  necessary  to  the  adequate  pro- 
tection of  the  complainant's  rights. 
People's  Nat.  Bank  v.  Marye,  107  Fed. 
570.  Modified  and  affirmed  in  191  U. 
S._272,    48    L.    Ed.    180,    24   S.    Ct.    68. 

"In  addition  to  illegality,  hardship, 
or  irregularity,  the  case  must  be 
brought  within  some  of  the  recognized 
foundations  of  equitable  jurisprudence, 
and  that  mere  errors  or  excess  in  val- 
uation, or  hardship  or  injustice  of  the 
law,  or  any  grievance  which  can  be 
remedied  by  a  suit  at  law,  either  b.e- 
fore  or  after  payment  of  taxes,  will  not 
justify   a   court   of   equity   to   interpose 
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valuations;^    where  property  not  liable  is  assessed;'    to  avoid  multiplicity 


by  injunction  to  stay  the  collection  of 
a  tax."  People's  Nat.  Bank  v.  Marye, 
107   Fed.   570. 

6.  Excessive  or  unequal  assessment 
or  valuation. — National  Bank  v.  Kim- 
ball,   103    U.    S.    732,    26    L.    Ed.    469. 

A  tax  founded  on  an  assessment 
which  from  corrupt  and  malicious  mo- 
tives is  excessive  or  is  rendered  un- 
equal by  fraudulent  practices  of  the 
officers  may  be  enjoined.  First  Nat. 
Bank  v.  Holmes,  246  111.  362,  92  N. 
E.   893. 

If,  by  resolution  adopted  by  town- 
ship and  city  assessors,  realty  in  the 
county  was  assessed  at  25  per  cent  of 
its  cash  value  and  personalty,  includ- 
ing the  capital  stock  and  surplus  of 
national  banks  at  forty  per  cent  of 
their  cash  value,  and  the  banks  ten- 
dered to  the  county  treasurer,  the  full 
amount  of  the  state  taxes  and  the 
amount  it  claimed  was  due  the  county, 
based  upon  a  proper  valuation,  and 
averred  a  willingness  to  pay  whatever 
sum  the  court  should  determine  to  be 
their  valid  share  of  taxes,  the  banks 
would  be  entitled  to  equitable  relief. 
Citizens'  Nat.  Bank  v.  Board,  83  Kan. 
376,  111   Pac,  496. 

Where  the  Corporation  Commission 
in  performing  its  duty  imposed  by 
Pub.  Laws  1909,  c.  440,  §  33,  in  assess- 
ing the  value  of  bank  stock,  bases  the 
estimated  value  of  the  stock  by  in- 
cluding in  the  surplus  of  the  bank 
state  bonds  held  by  it,  and  thus  in- 
creases the  value  of  the  stock,  the 
"bank  or  the  stockholders  may  institute 
injunction  proceedings.  Parker  v.  Ra- 
leigh Sav.  Bank,  152  N.  C.  253,  67  S. 
E.   492. 

Where  national  bank  stock  was  as- 
sessed in  a  county  at  an  85  per  cent 
valuation  while  all  the  other  property 
subject  to  taxation  was  assessed  at  a 
41  per  cent  valuation,  there  was  ine- 
quality of  taxation  as  to  the  bank 
stock,  and  the  owners  thereof  might 
sue  to  enjoin  the  collection  of  a  tax 
based  on  the  excessive  valuation. 
Langley  v.  Smith  (Tex.  Civ.  App.), 
126  S.  W.   660. 

Where  there  is  a  systematic  and  in- 
tentional valuation  of  all  other  mon- 
eyed capital  by  the  taxing  officers  far 
telow  its  true  value,  while  the  shares 
of  a  national  bank  are  assessed  at  their 
full  value,  in  violation  of  the  act  of 
■congress  which  prescribes  the  rule  by 
which  they  shall  be  taxed  by  state  au- 
thority, on  a  tender  of  the  sum  which 
such  shares  ought  to  pay  under  the  rule 


established  by  such  act,  a  court  of  eq- 
uity   will    enjoin    the    state    authorities' 
from  collecting  the  remainder.     Pelton 
V.    Commercial    Nat.    Bank,    101    U.    S. 
143,  25  L.  Ed.  901. 

When  a  rule  or  system  of  valuation 
for  purposes  of  taxation  is  adopted  by 
those  whose  duty  it  is  to  make  the  as- 
sessment, which  is  intended  to  operate 
unequally,  in  violation  of  the  funda- 
mental principles  of  the  constitution, 
and  when  this  principle  is  applied  not 
solely  to  one  individual,  but  to  a  large 
class  of  individuals  or  corporations, 
equity  may  properly  interfere  to  re- 
strain the  operation  of  the  unconsti- 
tutional exercise  of  power.  Cum- 
mings  V.  Merchants'  Nat.  Bank,  101 
U.  S.  153,  25  E.  Ed.  903,  affirming  Mer- 
chants' Nat.  Bank  v.  Gumming,  Fed. 
Cas.   No.  9,453. 

A  bank  whose  capital  stock  is  as- 
sessed at  full  value,  while  all  other 
property  is  assessed  at  less  than  half 
value,  may  obtain  relief  in  equity  bj' 
enjoining  collection  of  the  excess. 
Merchants'  Nat.  Bank  v.  Cumming, 
Fed.  Cas.  No.  9,453,  affirmed  Cum- 
mings  V.  Merchants'  Nat.  Bank,  101 
U.  S.  153,  25  L.  Ed.  903. 

Where  the  taxing  officials  assess  all 
personal  property  at  six-tenths  of  its 
actual  value,  but  national  banks  are 
assessed  at  a  larger  per  centum  of  the 
actual  value  of  their  shares,  the  col- 
lection of  the  excess  will  be  re- 
strained; and  this,  although  the  excess 
is  imposed  by  a  state  board  of  equal- 
ization in  its  attempts  to  equalize  the 
national  banks  among  themselves 
throughout  the  state,  or  to  equalize  all 
"incorporated  banks,"  state  and  na- 
tional. First  Nat.  Bank  v.  Treasurer, 
25   Fed.   749. 

Where  the  state  board  of  equaliza- 
tion for  the  "incorporated  banks"  of 
the  state  attempts  to  equalize  the  na- 
tional banks  in  one  class  inter  sese, 
and  the  state  banks  in  a  separate  class 
inter  sese,  but  adopts  one  standard  of 
percentages  for  the  state  banks  and 
another      standard     for     the     national 

7.  Assessment  of  property  not  lia- 
ble.— ^Where  a  bank,  under  the  law,  is 
not  liable  "at  "all  to  taxation  on  its  per- 
sonal property,  and  the  levy  is  made 
in  such  a  way  as  to  directly  interfere 
with  its  business,  equity  will  interfere, 
by  injunction,  to  restrain  the  enforce- 
ment of  the  tax.  Lenawee  County 
Sav.  Bank  v.  Adrian,  66  Mich'.  273,  33 
N.  W.  304. 
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banks,  if  the  result  be  an  assessment 
of  the  national  banks  at  a  higher  val- 
uation, comparatively,  than  the  others, 
and  if  it  produces  an  injurious  dis- 
crimination, by  assessing  plaintiff's 
shares  at  a  valuation  higher  than  other 
moneyed  capital,  the  excessive  taxa- 
tion will  be  restrained.  First  Nat. 
Bank  v.  Treasurer,  25   Fed.  749. 

Failure  to  exhaust  the  remedy  af- 
forded by  the  laws  of  Washington  for 
equalization  of  assessments  does  not 
preclude  a  national  bank  from  obtain- 
ing relief,  in  a  federal  court,  against 
the  collection  from  it  of  taxes  on  its 
stock,  on  the  ground  of  unjust  dis- 
crimination in  the  valuation  of  stock. 
First  Nat.  Bank  v.  Hungate,  62  Fed. 
548. 

Facts  held  not  to  show  excessive  as- 
sessment or  discrimination. — S.,  while 
doing  business  as  a  private  banker 
with  a  nominal  capital  of  $10,000,  and 
while  in  fact  insolvent,  listed  his  tax- 
able moneys  and  credits  for  1904  at 
$11,000,  to  conceal  his  real  financial 
condition.  Taxes  were  levied  on  this 
sum,  and  after  an  assignment  for  the 
benefit  of  creditors,  an  inventory  of 
the  estate  disclosed  assets  of  about 
$150,000  as  against  an  indebtedness  of 
more  than  $180,000.  Held,  that,  as  the 
right  to  offset  debts  against  credits 
was  a  personal  privilege,  it  not  being 
claimed  that  any  creditor  had  any 
knowledge  of  the  assessment  until  after 
the  failure  of  the  bank  or  that  any 
person  was  misled  to  his  injury,  the 
assignee  was  not  entitled  to  restrain 
the  collection  of  the  tax.  Carpenter 
V.  Jones,  130  Iowa  494,  107  N.  W.   435. 

An  illegal  discrimination  by  the  as- 
sessors in  assessing  all  other  personal 
property  in  a  county  at  only  one-third 
of  its  actual  value,  instead  of  at  its 
true  value  as  required  by  statute,  and 
assessing  moneys,  credits,  and  shares 
in  national  banks  at  their  full  value, 
does  no  invalidate  all  the  taxes 
founded  on  such  illegal  assessment, 
nor  authorize  an  injunction  to  restrain 
the  collection  of  two-thirds  of  the 
taxes  levied  on  moneys,  credits,  and 
shares  in  national  banks.  Adams  v. 
Beman.  10  Kan.  37. 

Equity  will  not  restrain  the  collec- 
tion of  a  tax  on  national  bank  stock 
imposed  by  New  York  City,  though 
the  stock  was  assessed  at  its  actual 
value,  while  real  estate  was  assessed  at 
only  60  per  cent,  although  the  grievance 
can  not,  under  Laws  1882,  c.  410,  §§ 
819-821  (§  821  having  been  amended 
by  Laws  1885,  c.  311),  be  reached  by 
certiorari,  and  no  other  legal  remedy 
3    B    &    B— 44 


exists;  it  being  presumed,  in  the  ab- 
sence of  evidence,  that  the  taxing  of- 
ficers acted  honestly  and  impartially, 
and  with  no  intention  to  unjustly  dis- 
criminate, and  the  valuable  as  fixed  by 
them  being  uniform  with  respect  to 
each  class  of  property.  Judgment,  50 
App.  Div.  638,  63  N.  Y.  S.  1111,  af- 
firmed. Mercantile  Nat.  Bank  v.  New 
York,  172  N.  Y.  35,  64  N.  E.  756._ 

In  a  suit  to  enjoin  the  collection  of 
taxes  on  national  bank  stock  on  the 
ground  that  the  assessment  was  so 
excessive,  as  compared  with  that  as- 
sessed oft  other  moneyed  capital,  as 
to  amount  to  an  illegal  discrimination, 
evidence  considered,  and  held  not  to 
show  discrimination.  Ankeny  v. 
Blakley,  44  Ore.  78,  74  Pac.  485. 

A  bank  whose  stock  was  assessed 
on  the  same  basis  as  othei  per- 
sonalty in  the  township  is  not  en- 
titled to  enforce  a  reduction  to  the 
lower  basis  of  valuation  fixed  for  real 
estate;  his  remedy  being  to  enforce 
valuation  on  a  uniform  basis.  First 
Nat.  Bank  v.  Holmes,  246  111.  363,  93 
N.  "f?.    893. 

The  collection  of  a  tax  assessed  un- 
der a  state  statute,  upon  national  bank 
shares,  can  not  be  enjoined  on  the 
ground  that  the  tax  is  at  a  greater  rate 
than  upon  other  moneyed  capital, 
where  the  statute  provides  that  the 
shares  shall  be  assessed  according  to 
their  actual  value;  and  in  arriving  at 
that  value  the  liabilities  of  the  bank 
are  deducted  from  its  credits,  and  the 
shareholders  thus  given  the  benefit  of 
the  reduction,  the  value  of  the  shares 
being  decreased  to  an  extent  propor- 
tionate to  the  liabilities  of  the  bank; 
and,  if  the  claim  of  plaintiff  is  that  his 
individual  debts  should  be  taken  from 
the  value  of  his  shares,  he  should  show 
that  he  owes  such  debts;  otherwise 
the  tax  is  valid  as  to  him.  Rosenberg 
V.  Weekes.  67  Tex.  578,  4  S.  W.  899. 

Under  the  law  of  New  Mexico,  which 
requires  property  to  be  assessed  at  its 
cash  value,  property  of  a  national  bank 
was  so  assessed,  but  on  appeal  to  the 
board  of  equalization  the  assessment 
was  reduced  to  85  per  cent  of  the  full 
value.  Held,  that  the  mere  fact  that 
other  property  was  assessed  at  70  per 
cent  of  it  value,  not  through  any  de- 
sign or  systematic  effort  on  the  part 
of  the  assessors,  would  not  justify  an 
injunction  to  restrain  the  collection  of 
the  tax.  Albuquerque  Nat.  Bank  v. 
Perea,  147  U.  S.  87,  37  L.  Ed.  91,  13  S. 
Ct.  194,  affiiming  5  N.  Mex.  664,  25 
Pac.  776. 

Inequalities  in  the  valuation  of  prop- 
erty  for   taxation,   under   the   constitu- 
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of  suits,*  or  for  the  prevention  of  a  cloud  on  title.^  Mere  irregularities  or 
defects  in  the  levy  or  assessment  of  a  tax  which  is  justly  due  will  not,  how- 
ever, afford  ground  for  relief  against  the  collection  of  such  tax.^" 

§  332  (2ab)  Jurisdiction. — A  national  bank  may  maintain  a  suit  in 
a  federal  court  to  enforce  the  right  given  by  a  state  statute  to  enjoin  the 
collection  of  taxes  levied  on  an  illegal  assessment.^i 

§  332  (2ac)  Conditions  Precedent. — As  to  necessity  for  payment 
or  tender  of  amount  of  tax  justly  due,  as  a  condition  precedent,  where  the 
owner  of  taxable  property  seeks  to  enjoin  collection  of  a  tax  thereon  which 
he  alleges  to  be  excessive,  see  ante,  "Tender,"  §  331  (2). 

§  332  (2 ad)  Parties. — In  General. — In  accordance  with  the  general 
rule  as  to  parties  in  equitable  proceedings,  only  those  interested,  and  who 
may  be  injuriously  affected  by  the  collection  of  a  tax  on  banks  or  shares  of 


tion  and  laws  of  a  state  requiring  that 
all  property  shall  be  taxed  upon  its 
value  by  a  uniform  rule,  afford  no 
ground  for  relief,  unless  it  be  made  to 
appear  that  such  inequalities  result 
not  merely  from  error  in  judgment  on 
the  part  of  the  assessing  officer,  but 
it  must  appear  also  that  there  was  an 
intentional  discrimination.  The  same 
rule  applies  to  the  valuation  of  shares 
in  national  banks  for  taxation,  where 
it  appears  that  they  were  actually  as- 
sessed at  a  greater  rate  than  other 
moneyed  capital  in  the  hands  of  indi- 
vidual taxpayers  of  the  state.  Inten- 
tional discrimination  may  be  estab- 
lished by  proof  of  inequalities  so  gross 
as  to  lead  the  court  to  the  conclusion 
that  they  were  designed.  But  the  facts 
do  not  warrant  such  conclusion  in  this 
case.  Exchange  Nat.  Bank  v.  Miller, 
19  Fed.  372. 

8.  To  prevent  multiplicity  of  suits. 
— Where  an  assessment  of  the  shares 
of  a  national  banking  association  was 
void'  for  want  of  power  in  the  assess- 
ors, a  bill  in  equity  will  lie,  upon  the 
complaint  of  the  bank,  to  restrain  the 
collection  of  the  amounts  severally  as- 
sessed upon  the  shares  of  the  respec- 
tive shareholders,  in  order  to  prevent 
a  multiplicity  of  suits.  National  Al- 
bany Exch.  Bank  v.  Hills,  5  Fed.  248, 
18  Blatchf.  478. 

Where  assessors  fail  to  place  the 
name  of  shareholders  in  a.  national 
bank  on  the  assessment  roll,  in  accord- 
ance with  the  requirements  of  the  state 
statutes,  thereby  rendering  the  tax  il- 
legal, equity  may,  in  order  to  prevent 
a  multiplicity  of  suits,  enjoin  the  col- 
lection of  such  tax  on  the  application 
of  the  bank,  where  the  latter  is  re- 
quired by  the  statute  under  which  the 


assessment  was  made  to  retain  so 
inuch  of  any  dividend  or  dividends  be- 
longing to  such  shareholders  as  shall 
be  necessary  to  pay  any  taxes  assessed 
in  pursuance  of  the  act.  Albany  City 
Nat.  Bank  v.  Maher,  6  Fed.  417,  19 
Blatchf.  175. 

9.  To  prevent  cloud  on  title. — ^Where 
the  entire  capital  stock  of  a  bank  is 
taken  as  a  basis  of  valuation  of  a 
stockholder's  shares,  for  purposes  of 
taxation,  without  deducting  the  amount 
legally  invested  in  real  estate,  as  pro- 
vided by  Laws  1891,  c.  14,  §  24,  the 
stockholders,  after  paying  all  that 
could  be  lawfully  assessed  against  his 
shares,  may  sue  in  equity  to  restrain 
collection  of  the  tax,  which,  being  reg- 
ular on  its  face,  creates  an  apparent 
lien  on  his  land.  Macomb  v.  Lake 
County,   9   S.   Dak.  466,  70   N.  W.   653. 

10.  Irregularities  or  defects  in  levy 
or  assessment. — Where  the  assessing 
officers,  in  taxing  national  bank  shares, 
have  arrived  at  a  correct  result,  the 
collection  of  the  taxes  will  not  be  re- 
strained, because  the  method  was  er- 
roneous. St.  Louis  Nat.  Bank  i'.  Pa- 
pin,  Fed.  Cas.  No.  12,239,  4  Dill.  29. 

The  collection  of  a  tax  on  shares  of 
national  bank  stock  will  not  be  en- 
joined on  the  application  of  a  share- 
holder, upon  the  mere  ground  that  the 
tax  is  illegal  because  of  the  failure  of 
the  assessors  to  place  the  names  of 
the  shareholders  on  the  assessment 
roll.  Albany  City  Nat.  Bank  v.  Ma- 
her,  6  Fed.   417,  19  Blatchf.  175. 

11.  Jurisdiction. — Judgment  98  Fed. 
465,  reversed.  IMercantile  Nat.  Bank 
r.  Hubbard,  45  C.  C.  A.  66,  105  Fed. 
809,  reversed  Lander  z:  Mercantile 
Bank,  186  U.  S.  458,  46  L.  Ed.  1247,  22 
S.  Ct.  908. 
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stock  therein  are  entitled  to  sue  for  injunction  to  restrain  sucii  collection. ^^ 
A  receiver  of  an  insolvent  national  bank  occupies  a  fiduciary  relation 
to  its  creditors,  and  may  sue  in  equity  to  enjoin  the  collection  of  taxes  il- 
legally assessed  against  the  stock  of  the  bank.^^ 

Right  of  Bank  to  Sue. — According  to  a  number  of  decfsions,  where  a 
bank  is  required  by  law  to  pay  the  taxes  assessed  on  all  its  shares,  and 
reimburse  itself,  from  its  shareholders,  it  may  sue  to  enjoin  the  collection 
of  taxes  illegally  assessed,  as  it  stands  in  the  relation  of  a  trustee,  and 
such  suit  will  save  multiplicity  of  actions. i*  Where,  however,  shares  of 
stock  of  an  incorporated  banking  association,  are  by  statute  assessable 
against  and  payable  by  the  individual  owners  thereof,  it  would  seem  that 
the  bank  can  not,  in  its  own  name,  and  for  itself,  sue  to  restrain  the  collec- 
tion of  the  tax  on  such  shares  from  the  individual  owners. ^^     Two  banks. 


12.  Interest  essential  to  right  to  sue. 

— By  the  Revenue  Law  of  Indiana  oi 
1873,  capital  represented  by  vCredits, 
which  include  money  at  interest  within 
or  without  the  state,  is  not  taxed  for 
its  full  or  fair  value,  but  only  on  the 
balance  which  may  remain  after  de- 
ducting the  amount  of  the  taxpayer's 
bona  fide  indebtedness;  while  capital 
represented  by  national  bank  stock  is 
taxed  according  to  its  fair  value,  with- 
out allowance  for  debts.  Held  that, 
while  the  law  is  in  conflict  with  §  5319, 
Rev.  Stat.  [U.  S.  Comp.  St.  1901,  p. 
3503],  and  therefore  invalid,  only  such 
shareholders  are  entitled  to  relief  as 
are  subject  to  taxation  in  the  state 
upon  their  credits,  and  who,  at  the 
time  of  the  assessment  of  taxes  under 
this  law,  had  debts  which  were  not  de- 
ducted from  their  credits  because  they 
had  none,  and  which  were  not  deducted 
from  the  valuation  of  the  bank  shares, 
because  the  state  law  would  not  per- 
mit it  to  be  done.  Evansville  Nat. 
Bank  v.  Britton,  8  Fed.  867,  10  Biss. 
503. 

13.  Right  of  receiver  to  sue  to  en- 
join collection. — Brown  v.  French,  80 
Fed.  166. 

14.  Right  of  bank  to  sue. — Whitney 
Nat.  Bank  v.  Parker,  41  Fed.  402; 
Evansville  Nat.  Bank  v.  Britton,  8 
Fed.  867,  10  Biss.  503;  Jones  v.  Rush- 
ville  Nat.  Bank,  138  Ind.  87,  37  N.  E. 
338. 

Where  a  state  statute  provides  for 
a  tax  on  the  stock  of  a  national  bank 
and  requires  the  bank  to  pay  it,  the 
bank  is  in  effect  made  a  trustee  and 
has  the  right  to  resort  to  a  court  of 
equity  to  determine  its  duty  for  its 
protection  against  the  state,  on  the  one 
hand,  and  the  stockholders,  on  the 
other.  Charleston  Nat.  Bank  v.  Mel- 
ton, 171  Fed.  743. 


Where  a  statute  providing  for  the 
taxation  of  bank  shares  imposes  duties 
and  liabilities  on  the  bank,  as  by  re- 
quiring It  to  withhold  dividends  trom 
its  stockholders  and  apply  tlie  same 
to  the  payment  of  the  taxes  on  their 
stock,  and  subjecting  it  to  heavy  pen- 
alties for  failure  to  comply  with  such 
requirements,  it  may  maintain  a  suit 
in  eauity  on  behalf  of  its  stockholders 
to  test  the  validity  of  such  statute, 
Lu  enjoin  its  enforcement  if  found  in- 
valid. People's  Nat.  Bank  v.  Marye, 
107  Fed.  570.  Modified  and  affirmed 
in  191  U.  S.  272,  48  E.  Ed.  180,  24  S. 
Ct.  68. 

15.  Northwestern  Loan,  etc.,  Co.  v. 
Muggli,  7  S.  Dak.  527,  64  N.  W.  1122; 
S.  C,  8  S.  Dak.  160,  65  N.  W.  442. 
And  see  First  Nat.  Bank  v.  Meredith, 
44  Mo.   500. 

A  bank  can  not  maintain  a  suit  in 
equity  on  behalf  of  its  shareholders 
to  enjoin  the  collection  of  taxes  levied 
on  the  shares,  where  the  shareholders 
themselves  could  not  maintain  such 
suit,  and  where  the  statute  under  which 
the  taxes  are  levied  imposes  no  duty 
or  liability  on  the  bank  in  respect  to 
same.  People's  Nat.  Bank  v.  Marye, 
107  Fed.  570.  Modified  and  affirmed  in 
191  U.  S.  373,  48  E.  Ed.  180,  34  S.  Ct. 
68. 

Act  Va.  March  6,  1890,  providing 
for  the  taxation  of  bank  shares,  re- 
quired the  banks  to  pay  the  taxes 
levied  thereunder  against  their  stock- 
holders, and  provided  that,  in  case  a 
bank  failed  to  make  such  payment 
within  a  certain  time,  the  cashier  and 
his  sureties  should  be  liable  therefor, 
with  an  added  penalty,  to  be  recovered 
at  suit  of  the  state.  Act  March  3, 
1896,  providing  for  the  collection  of 
delinquent   taxes    on   bank   shares,    left 
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against  whose  stock  illegal  taxes  have  alike  been  separately  assessed,  can 
not  join  in  a  suit  to  enjoin  the  collection. i" 

A  shareholder,  who  has  made  the  affidavit  and  demand  therefor  required 
by  law,  may  bring  suit  to  enjoin  the  collection  of  a  state  tax  on  the  shares  of 
a  national  bank,  on  the  ground  of  the  illegal  assessment  arising  from  the 
failure  to  deduct  from  the  valuation  the  debts  owed  by  the  shareholders." 

§  332  (2ae)  Pleading. — In  an  application  for  an  injunction  to  re- 
strain the  collection  of  a  tax  on  a  bank,  the  usual  rule  as  to  pleadings  in 
equitable  proceedings  applies,  and  the  applicant  must  in  his  pleading  make 
a  case  showing  that  he  is  entitled  to  the  relief  demanded.!^  A  bill  to  restrain 
the  collection  of  a  state  tax  upon  the  shares  of  a  national  bank  is  bad  on  de- 


it  optional  with  a  bank  to  pay  such 
taxes  levied  against  its  stockholders, 
and  provided  that,  in  case  it  did  not 
elect  to  make  such  payment  after  no- 
tice, suits  should  be  instituted  for  the 
collection  of  the  same  from  the  stock- 
holders individually.  Held,  that 
whether  the  later  act  be  regarded  as 
repealing  the  provision  of  the  one  under 
which  the  taxes  were  levied,  au- 
thorizing suit  against  the  cashier,  or 
as  merely  providing  a  cumulative  rem- 
edy, a  national  bank  could  not  main- 
tain a  suit  to  enjoin  officers  of  the 
state  from  proceeding  to  collect  such 
taxes,  upon  an  allegation  that  the  stat- 
ute imposing  the  same  was  discrim- 
inative and  invalid,  under  the  laws  of 
the  United  States,  as  applied  to  national 
bank  shares,  where  it  was  not  alleged 
that  any  action  was  threatened  or 
contemplated  against  the  bank  itself, 
since,  in  suits  against  the  stockholders 
under  the  latter  act,  they  had  full  op- 
portunity to  make  any  defense,  and 
neither  they,  nor  the  bank  in  their  be- 
half, had  any  ground  for  injunction. 
People's  Nat.  Bank  v.  Marye,  107  Fed. 
570.  Modified  and  affirmed  in  191  U. 
S.    372,    48    L.    Ed.    180,   24    S.    Ct.    68. 

A  bank  can  not  maintain  an  action 
to  restrain  a  collector  of  taxes  from 
selling  shares  in  the  bank  of  individual 
stockholders  for  unpaid  taxes  thereon. 
Waseca  County  Bank  v.  McKenna,  33 
Minn.  468,  21  N.  W.  556;  Northwestern 
Loan,  etc.,  Co.  v.  Muggli,  8  S.  Dak. 
160,  65  N.  W.  442. 

Rev.  St.,  §  3746,  provides  that  in- 
vestments in  bonds,  stocks,  etc.,  shall 
be  listed  in  the  name  of  the  person 
who  was  the  owner  thereof  on  the  day- 
preceding  the  second  Monday  of  April 
in  each  year,  but  no  person  shall  be 
required  to  list  for  taxation  shares  of 
the  capital  stock  of  any  company  the 
capital  stock  of  which  is  taxed  in  the 
name  of  such  comoany;  and  64  Ohio 
Laws,    p.    204,    provides    that    incorpo- 


rated banks  shall  be  exempt  from  taxa- 
tion except  on  real  estate,  and  declares 
that  in  lieu  thereof  the  shares  of  stock 
held  by  the  bank  shall  be  taxed.  Held 
that,  since  a  tax  assessed  against  the 
shares  of  a  bank  were  not  assessed 
against  the  bank,  it  was  not  entitled 
to  appear  for  its  stockholders,  and  in- 
stitute proceedings  to  enjoin  the  col- 
lection of  taxes  assessed  on  its  shares. 
Cleveland  Trust  Co.  v.  Lander,  10  O. 
C.  D.  453,  19  O.  C.  C.  271. 

16.  Joinder  of  banks  as  parties  to 
plaintiff. — Jones  v.  Rushville  Nat.  Bank, 
138   Ind.   87,   37   N.   E.   338. 

17.  Right  of  shareholder  to  sue. — 
Hills  V.  National  Albany  Exch.  Bank, 
12  Fed.  93. 

18.  Complaint  held  to  show  case  for 
relief. — A  complaint  by  a  bank  against 
a  county  treasurer  to  enjoin  the  col- 
lection of  a  tax  was  not  demurrable, 
for  want  of  facts,  where  it  appeared  on 
the  record  that  the  valuation  of  the 
capital  stock  and  property  was  entered 
on  the  tax  duplicate  at  $143,110,  the 
amount  to  which  it  was  increased  by 
the  county  board  of  review,  and  that 
plaintiff  paid  the  taxes  at  that  rate 
on  $113,110,  and  brought  the  action 
to  enjoin  the  remainder  of  the  taxes 
charged  on  the  duplicate,  stating  that 
the  state  board  of  tax  commissioners 
had  on  appeal  assessed  the  taxes  and 
property  at  $113,110.  First  Nat.  Bank 
V.    Greger,   157    Ind.   479,   62    N.   E.   21. 

Insufficient  showing  for  equitable  re- 
lief.— Where  the  president  of  a  bank 
makes  a  return  to  the  proper  assessor, 
verified  by  his  oath,  showinc:  that  the 
bank  is  owner  of  stock  in  a  corpora- 
tion of  a  certain  value,  and  thereafter 
puch  return  is  properly  filed  in  the  of- 
fice of  the  county  clerk,  and  upon  such 
return  taxes  are  assessed  and  levied 
against  the  bank,  the  bank  can  not 
enjoin  the  collection  of  such  taxes  on 
the  ground  that  its  capital  stock  is 
held  by  individual  stockholders,  as  no 
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murrer,  where  it  does  not  appear  that  there  is  any  statutory  discriminatioii 
against  them,  or  that  they,  under  any  rule  established  by  the  assessing 
officers,  are  rated  higher  in  proportion  to  their  actual  value  than  other 
moneyed  capital. ^^ 

§  332  (2af)  Scope  of  Inquiry.- — Where  it  is  shown  that  an  affidavit 
and  demand  for  the  deduction  of  shareholders'  debts  from  the  valuation  of 
bank  shares  for  taxation  would  have  been  unavailing,  the  shareholders  may 
be  permitted  to  show  in  an  action  by  a  national  bank,  brought  on  their 
behalf,  the  deductions  to  which  they  were  entitled,  and  the  collection  of  the 
amount  of  such  deductions  would  be  enjoined. 2" 

§  332  (2ag)  Scope  and  Extent  of  Relief. — Where  national  bank 
shares  are  taxed  beyond  the  limit  established  by  congress,  an  injunction  will 
be  granted  only  as  to  such  excess. ^^ 

§  332    (2a]i)  Imposition  of  Terms  on  Granting  Injunction. — Upon 


showing  for  equitable  relief  on  the 
part  of  the  bank  is  presented,  since 
the  assessment  and  levy  complained 
of  were  ind,iiced  solely  by  the  action 
of  the  bank.  Winfield  Bank  v.  Nipp, 
47   Kan.   744,   28   Pac.   1015. 

Where  the  cashier  of  a  bank  organ- 
ized under  the  state  law  delivers  to 
the  assessor  a  personal  property  state- 
ment of  the  taxable  property  of  the 
bank,  and  by  mistake  gives  an  amount 
exceeding  that  for  which  the  bank  is 
liable  to  be  taxed,  but  does  not  give 
any  list  of  the  stockholders  or  the 
amount  of  the  undivided  profits  or  sur- 
plus, as  required  by  law,  and  this  is 
never  done  by  any  agent  or  officer  of 
the  bank,  and  no  proper  steps  are  ever 
taken  to  correct  the  mistake  made  by 
the  cashier,  the  collection  of  taxes 
afterwards  levied  on  the  amount  so 
given  by  the  cashier  will  not  be  re- 
strained, it  not  appearing  that  the 
stockholders  have  been  assessed  or 
taxed,  or  that  the  taxes  against  the 
bank  are  more  than  it  and  its  stock- 
holders should  pay.  Bank  v.  Buster, 
50  Kan.  356,  31  Pac.  1094. 

19.  German  Nat.  Bank  v.  Kimball, 
103  U.   S.  732,  26  L.   Ed.  469. 

The  bill  in  the  case  averred  that  the 
same  percentage  was  assessed  on  such 
shares  as  on  other  property,  and  that 
they  were  rated  at  about  one-half  their 
actual  value.  No  case  for  relief  was 
made  by  averring  that  the  assessments 
were  unequal  and  partial,  and  some 
other  property  was  rated  for  taxable 
purposes  less  than  one-half  of  its  cash 
value.  German  Nat.  Bank  v.  Kimball, 
103    U.    S.    732,    26    L.    Ed.    469, 

A  bill  to  restrain  the  collection  of 
the   state  tax   on   shares   of  a   national 


bank  is  bad  on  demurrer,  when  it  does 
not  appear  that  there  is  any  statutory 
discrimination  against  them,  or  that 
they,  under  any  rule  established  by 
the  assessing  officers,  are  rated  higher 
in  proportion  to  their  actual  value 
than  other  moneyed  capital;  and  aver- 
ments that  the  assessments  were  un- 
equal and  partial  are  not  sufficient. 
Wagoner  v.  Loomis,  37   O.   St.  571. 

While  a  provision  of  a  state  revenue 
statute  that  stockholders  in  national 
banks  shall  not  be  entitled  to  any  de- 
duction from  the  assessed  valuation  of 
their  shares  because  of  debts  owed  by 
them,  while  owners  of  other  "mone3', 
credits,  or  investments"  are  allowed 
such  deduction,  is  invalid  as  applied 
to  a  stockholder  who  owes  debts  and 
who  has  not  sufficient  other  money, 
credits,  or  investments  from  which 
such  debts  may  be  deducted,  as  sub- 
jecting him  to  taxation  "at  a  greater 
rate  than  is  assessed  on  other  moneyed 
capital  in  the  hands  of  individual  citi- 
zens" of  the  state,  in  violation  of  Rev. 
St.,  §  5219  (U.  S.  Comp.  St.  1901,  p. 
3502),  it  is  not  so  invalid  as  to  a 
stockholder  who  is  not  actually  af- 
fected by  it  to  his  detriment,  and  a  bill 
filed  by  a  bank  to  enjoin  the  collection 
of  taxes  imposed  on  its  stockholders 
because  of  such  provision  must  allege 
facts  showing  the  portion  of  the  tax 
so  rendered  illegal,  and  that  the  valid 
portion  has  been  paid  or  tendered,  in 
order  to  entitle  the  complainant  to 
equitable  relief.  Charleston  Nat.  Bank 
V.   Melton,  171   Fed.   743. 

20.  Scope  of  inquiry. — Hills  v.  Na- 
tional Albany  Exch.   Bank,  12  Fed.  93. 

21.  Relief  granted  only  as  to  excess. — 
Whitney  Nat.  Bank  v.  Parker,  41  Fed. 
403. 
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a  bill  in  equity  to  enjoin  the  collection  of  a  tax  upon  shares  in  a  national  bank 
because  the  tax  was  greater  than  that  imposed  on  state  banks,  the  injunc- 
tion was  granted  only  upon  condition  that  the  complainants  or  their  bank 
would  pay  a  tax  equal  to  that  which  might  have  been  lawfully  assessed  upon 
them  or  their  bank  had  it  been  a  state  bank.22 

§  332  (2b)  Actions  for  Damages. — A  sheriff  who  wrongfully  seized 
bank  property  to  satisfy  a  tax  levy  against  a  stockholder  on  his  bank  stock 
is  liable  to  the  bank  for  actual  damages,  the  fact  that  the  bank  could  have 
treated  the  conversion  of  its  property  as  a  payment  in  behalf  of  the  stock- 
holder being  no  defense. ^^ 

§  333.  Forfeitures  and  Penalties. — Penalty  for  Nonpayment  of 
Tax. — A  national  bank,  having  tendered  payment  of  the  taxes  legally  due 
from  it,  in  accordance  with  its  rendition  of  property  for  taxation,  and  be- 
fore the  time  fixed  by  the  statute  for  the  accrual  of  the  penalty  for  non- 
payment, is  not  liable  for  the  penalty  in  an  action  to  recover  in  addition  an 
amount  exceeding  that  which  was  legally  due,  and  for  which  it  was  not 
liable.2* 

Penalty  for  Failure  to  List  Shares  of  Stock. — Where  officers  of  a 
bank  fail  to  list  the  shares  of  stock  for  taxation  as  required  by  statute,^^  a 
penalty  is  usually  imposed  for  such  failure.^® 

Persons  Liable  for  Penalties. — The  president  of  a  bank  is  not  liable 
in  his  private  capacity  for  the  penalty  imposed  by  the  statute  of  1820,  for 
not  paying  taxes  due  from  the  bank.^^ 

Pleading  in  Action  for  Penalty. — In  a  summary  proceeding  against  the 
president  for  a  penalty  for  default  of  the  bank,  the  bank  must  be  described 
by  its  name  of  incorporation.^^ 

as.    Payment  of  lawful  tax  as  con-  1865,  No.  60.     Newman  v.  Wait,  46  Vt. 

dition   of  granting  injunction. — Frazer  689. 

V.    Siebern,   16   O.   St.   614.  Ky.    St.   1903,   §   4341,   authorizes  the 

23    Actions  for  damages.— First  Nat.  taxation     of    property     omitted     from 

Bank  V.  Lyman,  59   Kan.  410,   53   Pac.  taxation  m  any  previous  year  and  the 

125,    reversing    Lyman    <u.    First    Nat.  imposition    of    a   penalty.    Act    March 

Bank,   6   Kan    App.   74,   40   Pac.   639.  21,  1900   (Acts  1900,  p.  65,  c    33),  rela- 

„^   '        J                ,.^  • (,„^  „o„,n-„  tive  to  taxation  of  national  banks,  pro- 

24.  Tender  as  rehevmg  from  penalty  ^.^^^    ^^^^    ^^^    president    and    cashier 

i^'.n^cr^ddw^^Ai"^  x"t  fp  ■sBSBtoB^-  shall  list  the  shares  of  stock  in  the 
|i     0£S     ddv    Aio     X3J,    gg     sBSBduiBl       ^^^^   ^^^   taxation.     Held,   that   where 

S-  W.  43.  jjjg   officers   fail   to   so   list   the   shares 

25.  Duty  to  make  report. — See  ante,  ^  penalty  might  properly  be  imposed 
"Report  of  Statement  by  Bank,"  §  329  j^  ^j^g  proceedings  for  their  taxation 
(lb).  as    omitted    property.     Commonwealth 

26.  Penalty  for  failure  to  list  shares  v.  Citizens'  Nat.  Bank,  117  Ky.  946, 
of  stock  for  taxation.— The  fact  that  a  25  Ky.  L.  Rep.  3100,  80  S.  W.  158,  dis- 
l>ank  keeps  a  list  of  stockholders,  as  missed  Citizens'  Nat.  Bank  v.  Ken- 
required  by  the  act  of  congress,  from  tucky,  199  U.  S.  603,  50  L.  Ed.  339,  26 
which    the    listers    of    the    town    may  S.   Ct.  750. 

and  did  transcribe  such  stock  as  they  27.  President  of  bank  not  personally 

deemed  taxable,  does  not  mitigate  the  liable    for    penalty. — Judson    v.    State 

penalty    imposed    on    the    cashier    for  (Ala.),  Minor  150. 

failure    to     have    transmitted     to     the  28.    Description    of    bank    in    action 

town    clerk    a    list    of    names    of    the  for    penalty. — Judson    v.    State    (Ala.), 

stockholders,     as     required     by     Laws  Minor  150. 
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SORIES,   p.   395. 
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Payment  of  deposits,  p.   1004. 

ACCOUNTING 
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count   to    principal,    p.    1447. 
Dissolution,   p.    535. 
Liquidators,   p.   535. 
Trustees,   p.   489. 
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See  "Pass  Book." 

ACTIONS 
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holder's   Liability;"    "Declara- 
tion, Petition  or  Complaint." 
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ACTIONS,   cont'd. 
Collections: 

See   "Collections." 
Conditions   precedent,   p.   1733. 
Constitutionality    of     acts      allowing 

suits    against   trustee,    p.   459. 
Costs: 

See  "Costs." 
Demand,  pp.  1326,  1723. 
Deposits: 

See    "Actions    by    Depositors    or 
Others    for    Deposit." 
Directing    verdict,    p.    1762. 
Directors,   p.   770. 
Dissolution: 

Effect  of  dissolution  on  right  to 

sue  and  be  sued,  p.  490. 
Proceedings    to    enforce    dissolu- 
tion: 
See  "Dissolution." 
Dividends: 

Actions  to   recover   or   to   enjoin 
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See    "Evidence." 
Findings   of  court,  p.   1763. 
Following     capital     stock      as      trust 
fund  after  distribution,  pp.  154,  155. 
Forged    or   altered   paper: 

Recovery  by  bank,  p.  1203. 
Form  of  remedy,  p-.  1724. 
Garnishment: 

See    "Garnishment." 
Injunction: 

See  "Injunction.'' 
Insolvency: 

Right    of     action     against     insol- 
vent  bank,    p.    519. 
Judgments: 

See  "Judgments." 
Jurisdiction: 

See   "Jurisdiction." 
Lien  of  bank  on  stock  and  dividends, 

p.    144. 
Limitation   of  actions: 

See    "Limitation    of   Actions." 
Loans  and  discounts,  p.  1605: 
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p.  1608. 
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1606. 
Relief  in   equity,   p.   1606. 
Want,     demand    and    notice,    p. 
1607. 
Loan,    trust    and    investment     com- 
panies: 
See    "Loan,    Trust    and     Invest- 
ment   Companies." 


ACTIONS,   confd. 
Motions: 

See    "Summary   Remedies." 
National  banks: 

See  "Actions  by  or  against  Na- 
tional   Banking    Associations." 
Nature  of  remedy,  p.   1724. 
Officers: 

See  "Actions  and  Proceedings  to 
Enforce  Liability  of  Officers;" 
"Actions     by    or    against    Na- 
tional   Banking    Associations." 
Parties: 

See  "Parties." 
Passb^ook,   p.   1261. 
Pleadmg: 

See   "Pleading." 
Plea  or  answer: 

See  "Plea  or  Answer." 
President,  p.  770. 
Proceedings    to    enforce    dissolution: 

See  "Dissolution." 
Process: 

See  "Process.'' 
Questions  of  law  and  fact: 

See     "Questions      of     Law     and 
Fact." 
Receivers: 

See  "Receivers.'' 
Effect    of   appointment    on    right 
to  sue  bank,  p.  541. 
Proceedings   for   appointment   of   re- 
ceiver: 
See   "Receivers.'' 
Proceedings   to   collect   assets: 

See   "Receivers." 
Refusal  of  bank  to  allow  transfer  of 

stock,   p.   118. 
Refusal  to  pay  check,  pp.  1154,  1367: 
Damages: 

See  "Damages." 
Evidence,  pp.  1158,  1159. 
Instructions,  p.  1160. 
Issues  and  proof,  p.  1157. 
Nature    and    form    of    action,    p. 

1154. 
Pleading,  p.  1155. 
Questions  for  jury,  p.  1161. 
Time    to    sue    and    limitation,    p. 
1155. 
Replication,  p.   1740. 
Reports: 

Failure    to    file    reports,    p.    1723. 
Savings  banks: 

See   "Savings   Banks." 
Slander  of  credit,  pp.  1155,  1156. 
Special   deposits,   p.   1308. 
Stockholders    suing    or    defending  on 
behalf  of  bank: 
See  "Stockholders." 
Subscription: 

Action   on    unpaid     subscription, 
p.   99. 
Summary  reniedies: 

See    "Summary    Remedies.'' 
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ACTIONS,   cont'd. 
Taxation: 

See   "Taxation." 
Treasurer,   p.   772. 
Trial: 

See  "Trial.'.' 

Trustees  appointed  to  wind  up  bank, 

p.   487. 
Usury: 

Action  for  penalty  or  to  recover 

back  usury  paid: 
See  "Usury." 
Venue: 

See    "Venue." 

ACTIONS      AND      PROCEEDINGS 
TO   ENFORCE  LIABILITY   OF 
OFFICERS,   pp.    319,    377,    1913. 
Amount   of  recovery,  p.   333. 
Liability    to    bank   and    stockholders, 
p.  319: 

Admissibility  of  evidence,  p.  338. 

Allegation    of   damage,    p.    335. 

Amendments,   p.   326. 

Asserting  rights  by  means  of 
set-off,  counterclaim,  etc., 
p.   320. 

Bill  for   accounting,  p.   325. 

Duty  to  exhaust  remedy  against 
parties   primarily   liable,   p.  330. 

Evidence,  p.  338. 

Form,  p.  319. 

In   general,   p.   319. 

Instructions,   p.   333. 

Issues,  p.  328. 

Jurisdiction,  p.  319. 

Laches,   p.    320. 

Limitations  and  laches,  pp.  320, 
1913. 

Misjoinder   of   causes,   p.   326. 

Motions  and  objections  to  plead- 
ings,   p.    337. 

Xature,  p.  319. 

Parties,   p.   322. 

Pleading  in  action  for  conver- 
sion of  funds,  p.  323. 

Pleading  in  action  for  failure  to 
keep  funds  safely,  p.  333. 

Pleading  in  action  on  official 
bond,  p.   334. 

Pleading  in  various  proceedings, 
pp.   333,   328. 

Pleadings,  p.  323. 

Presumption  and  burden  of 
proof,  p.  338. 

Province  of  court  and  jury, 
p.   332. 

Statutory  requirement  as  to  re- 
port finding  insolvency  to 
have  been  fraudulent,  p.  320. 
Stockholder's    bill,    p.    325. 

Trial,   p.   332. 

Variance,   p.   331. 

Weight  and  sufficiency  of  evi- 
dence, p.  330. 


ACTIONS  AND  PROCEEDINGS  TO 
ENFORCE  LIABILITY  OF  OF- 
FICERS, cont'd. 
Liability   to    third   persons: 

Concurrent   remedies,    p.    379. 
Damages   and   amount   of   recov- 
ery,  p.   393. 
Demand  of  suit,  p.  381. 
Equitable   proceedings,   p.    375. 
Evidence,  p.  388: 

Competency   and    admissibil- 
ity of  evidence,  p.  389. 
Presumption    and    burden    of 

proof,  p.   388. 
Receipt      of      deposits      vifith 
knowledge     of    insolvency, 
p.  391. 
Receiving  deposits  while   in- 
solvent, p.  390, 
Weight     and     sufficiency     of 
evidence,  p.  890, 
Ex      contractu     or     ex     delicto, 

p.    374. 
Exhaustion    of   remedies    against 

corporation,  p.  378, 
Form  of  proceeding,  p,  372. 
Instructions,    p.    393, 
Joinder  of  causes,  p.  383. 
Joinder  of  parties,  p.  383. 
Limitations,   pp.   370,   1913. 
Nature   of  proceeding,  p.   373. 
Parties,  p.   379. 
Penal  actions,  p,  374, 
Pleading,    pp,    383,    1913: 

Averment   of  loss   or   injurv 

p,   386, 
Certaint}^    of    allegations,    o 

384, 
Complaint    bad    on    its    face 

p.   384. 
Duplicity   and   misjoinder,   p 

384, 
False     representations,     p 

385, 
General    rules   and    observa- 
tions, p,  383, 
Matters  of  defense,  p,  388, 
Matters  required  to  be  estab- 
lished by  judgment,  p,  383, 
Negativing     matters     of     de- 
fense, p,  384, 
Official    relation    of    defend- 
ants   and  participation    in, 
or  connection  with,  wrong- 
ful acts,  p,  385, 
Receiving     deposits      after 
knowledge     of    insolvency, 
p,   386, 
Where  cause  of  action  based 
upon    negligence,    fraud   or 
deceit,  p,   385. 
Pledgee  of  stock,  p,  381, 
Presumption  and  burden  of  proof, 

p.  388, 
Receiver,   p.   380, 
Set-off,  p,   379, 
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ACTIONS      AND      PROCEEDINGS 
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OFFICERS,   confd. 
Liability    to    Third    Persons,    cont'd. 
Statutory  provisions,  p.   372. 
Survival   of  action,   p.   380. 
Time  to  sue,  pp.  370,  1913. 
Trial,  p.  392. 
Under  statutes,  p.  372. 
Whether  action  for  individual  or 
collective  benefit,  pp.   375,  376. 
National  banks,  p.  1913. 

ACTIONS  BY  DEPOSITORS  OR 
OTHERS  FOR  DEPOSITS,  p. 

1313. 
Allegation  and  pleading,  p.  1333. 
Answer,   p.   1336. 
Complaint,  p.  1333. 
Conditions    precedent,    p.    1331: 

Certificate   of   deposit,   p.   1326. 
Demand   as  condition  precedent, 

p.  1321. 
Demand    in    case    of    discontinu- 
ance, p.  1323. 
Demand    in    case    of    insolvency, 

p.   1323. 
Demand    in    case    of    suspension, 

p.  1323. 
Deposit  in  general,  p.  1321. 
Dispensing  with  or  waiver  of  de- 
mand,  p.   1321. 
Drawing     and     presentation     of 

check  as  demand,  p.  1324. 
Necessity   for   drawing   check,   p. 

1331. 
Proof  of  demand,  p.   1326. 
What     constitutes      demand,      p. 
1323. 
Directing  verdict,   p.   1364. 
Duty    of    bank    to  defend    action  by 
third   person    for    deposit,    p.    1315. 
Eflfect    of    proving    claim    before    re- 
ceiver, p.  1313. 
Election  of  remedies,  p.   1314. 
Evidence,  p.  1344: 

Admissibility      of      evidence,      p. 

1344, 
Amount   of   deposit,   p.   1354. 
Amount   of   money   deposited,   p. 

1345. 
Certificate   as   evidence,   p.   1353. 
Check   as    evidence,   p.   1354. 
Checks   of   depositor,   p.   1347. _ 
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p.  1353. 
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Evidence  of  demand,  p.  1354. 
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1351. 
Evidence    to    establish    or    rebut 

existence   of   deposit,   p.   1344. 
Evidence  to  prove   ownership   of 

deposit,   p.   1345. 
Evidence     to     support     or    rebut 
claim  of  forgery,  p.   1349. 


ACTIONS     BY    DEPOSITORS     OR 
OTHERS     FOR     DEPOSITS, 

cont'd. 
Evidence,   cont'd. 

Evidence  to  support  or  rebut  de- 
fense, p.  1346. 
Forgery,  p.  1357. 
Liability  for  money  deposited  in 

branch  bank,  p.  1351. 
Negligence     in     paying     forged 
checks,  p.  1349. 
■    Ownership  of  deposit,  p.  1357. 
Passbooks,   p.    1345. 
Payment,  pp.   1346,   1355. 
Payment     on     forged     paper,     p. 

1357. 
Preponderance     of    evidence,    p. 

1351. 
Receipt  of  cashier,  p.  1345. 
To    explain    delay    in    suing,    p. 

1350. 
To    support    or    rebut    existence 

of  trust,  p.  1350. 
Trust  fund,  p.  1358. 
Weight    and    sufficiency    of    evi- 
dence, p.  1351. 
Form  of  action,  p.  1314. 
General  rules,  p.   1313. 
Instructions,  p.   1359: 

Charge    on    weight    of    evidence, 

p.  1361. 
Charge     taken     as     a    whole,     p. 

1361. 
General  rules,  p.  1359. 
Scope   of  instruction,   p.   1361. 
Issues,  p.  1359. 
Joint  action,  p.  1315. 
Judgment,   p.   1359: 

Judgment   for   interest,   p.   1367. 
Limitation  of  actions; 

See    infra,    "Time     to    Sue    and 
Limitations." 
New  trial,  p.  1366. 
Parties,  p.  1338: 

Interpleader,  p.  1332. 

Joint  deposits,  p.  1331. 

Party  having  beneficial  interest, 

p.   1339. 
Proper  and  necessary  parties,  p. 

1330. 
State,  p.   1329. 
Suit    for    breach    of    contract,    p. 

1330. 
Suit   to   establish   trust,   p.   1331. 
Trust  money,  p.  1332. 
Who  may  sue,  p.  1328. 
Petition,  p.   1333. 
Plea,  p.  1335. 
Pleading,  p.  1333. 
Plea    of    failure    to     notify    bank    of 

forgery,  p.  1338. 
Plea  of  fraud,  p.  1338. 
Plea  of  tender,  p.  1338. 
Presumptions    and   burden    of   proof, 

p.  1338. 
Remedy  in  equity,  p.  1314. 
Right  of  action,  p.  1313. 
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ACTIONS    BY    DEPOSITORS    OR 
OTHERS       FOR       DEPOSITS, 

confd. 

Securities  void,  p.  1313. 
Special  deposits,  pp.  1308,  1311. 
Stay  of  proceedings  pending  another 

suit,  p.  1315. 

Sufficiency  of  plea  or  answer,  p.  1336. 

Time  to  sue  and  limitations,  p.  1316: 

Accrual    of    cause    of    action    or 

certificate  of  det)osit,  pp.  1318, 

1320. 

Action     to     recover    interest,     p. 

1320. 
Denial    or    repudiation    of    liabil- 
ity,  p.   1319. 
Deposit  wrrongfully  paid  to  third 

person,  p.  1317. 
Fraud,  p.  1319. 
Generally,  p.   1316. 
Mistake,  p.  1319. 
New  promise,  p.  1320. 
No  limitation  in  some  states,   o. 

1316. 
Statute     applies    to     deposits,    p. 

1316. 
Statutory   period,    p.    1318. 
Suspension  of  operation,  p.  1320. 
When    statute   begins    to   run,   p. 
1318. 
Trial,  p.  1359. 
Variance,  p.  1363. 

Wrongful  payment  to  third  party,  p. 
1313. 

ACTIONS    BY    OR    AGAINST    NA- 
TIONAL   BANKING    ASSOCIA- 
TIONS, p.  2073. 
Action  for  penalty  or  to  recover  back 
usury  paid: 
See  "Usury." 
Actions    by    or    against    receiver    or 
agent: 
See  "National  Banks." 
Actions    to    enforce    liability    of   offi- 
cers, p.  1913: 
Election  of  remedies,  p.  1914. 
Evidence,  p.  1918. 
Form  of  actions,  p.  1915. 
Issues,  p.  1918. 
Jurisdiction,  p.  1913. 
Limitation  of  actions,  p.  1917. 
Parties  to  actions,  p.  1915. 
Pleadings,  p.  1917. 
Prerequisites  to  action,  p.  1913. 
Presumptions,  p.   1919. 
Remedy  at  law  or  in   equity,   p. 

1914. 
Statutory    remedy    exclusive,    p. 
1913. 
Attachment,  p.  2095. 
Capacity  to  sue  and  be  sued,  p.  2074. 
Garnishment,  p.  2095. 
Injunction,  p.  2104. 

3   B     &  B— 55 


ACTION     BY     OR     AGAINST    NA- 
TIONAL  BANKING  ASSOCIA- 
TIONS,  confd. 
Jurisdiction: 

Suits    by   and   against   agents,   p. 

2094. 
Suits  by  and  against  receivers,  p. 
2091. 
Jurisdiction  in  general,  p.  2075. 
Jurisdiction      of    federal     courts,      p. 
2075: 
Act   of   March,   1875,   p.   2079. 
Citizenship    of   parties,   pp.    2076, 

2080,    2084. 
Corporation    created    by    act    of 

congress,    p.    2082. 
Diverse      citizenship,      pp.     2076, 

2080,  2084. 
Federal   circuit   court,   p.   2082. 
Federal      question     involved,      p. 

2083. 
Holding  exclusive   or  concurrent 

jurisdiction,    p.    2082. 
Proviso   to   Act   of   1888,   p.   2086. 
Real    party   in    interest,    p.    2077. 
Right  to   sue  in   courts   of  other 

districts,  p.  2078. 
Rule  prior  to  act  of  1882,  p.  2075. 
Rule   under  Act   of  1882,  p.   2079. 
Rule  under  Acts  of  1887  and  1888, 

p.   2084. 
Suits      arising     under     laws      of 

United   States,   p.   2081. 
Without    regard    to    question    in 
controversy,   p.   2076. 
Jurisdiction  of  state   courts,  p.   2086: 
Act   of  1864,   p.   2087. 
Act  of  1882,  p.   2089. 
Act   of   1888,   p.   2090. 
Change  of  place  of  trial,  p.  3090. 
Concurrent   jurisdiction,   p.   2087. 
Earlier  statutes,  p.  2086. 
Permissive    or    mandatory    char- 
acter of  act,  p.  2088. 
Power    to    deprive    state    courts 
of   jurisdiction,   p.   2089. 
Liability  to  be  sued,  p.  2074. 
Parties,   p.   2094. 
Pleading,  p.  2104: 

Admission  of  execution  of  notes 
as      banking      corporation,     p. 
2105. 
Allegations    as    to    cause    of    ac- 
tion, p.  2107. 
Allegation    as    to    whether    for- 
eign   or    domestic    corporation, 
p.   2106. 
Denial  of  corporate  existence,  p. 

2106. 
Establishment  and  corporate  ex- 
istence of  bank,  p.  2104. 
Estoppel   to   deny   corporate   ex- 
istence, p.  2105. 
Plea  and  answer,  p.  2107. 
Verification,  p.  2108. 
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ACTIONS  BY  OR  AGAINST  NA- 
TIONAL BANKING  ASSOCIA- 
TIONS, cont'd. 

Reorganization  of  state  bank,  p. 
2074. 

Scope   of  treatment,  p.  3073. 

Venue,  p.  2077. 

ACTIONS  BY  PAYEE  OR  HOLDER 
OF    CHECK    AGAINST    BANK, 

pp.  1154,  1367. 
Answer,  p.  1368. 
Assumpsit,  p.  1367. 
Declaration,    petition    or    complaint, 

p.  1367. 
Evidence,  p.  1369: 

Admissibility     and    competency, 

pp.  1369,  1370. 
Burden  of  proof,  p.  1369. 
Weight  and  sufficiency,  pp.  1360, 
1370. 
Form  of  action,  p.  1367. 
Issues  and  proof,  p.  1368. 
Limitation   of   action,   p.    1367. 
Pleading,  p.  1367. 
Presumptions    and   burden   of   proof, 

p.   1369. 
Reply,  p.   1368. 

Substituting  drawer  as  plaintiff,  p. 
1367. 

ACTIONS    TO  ENFORCE    STOCK- 
HOLDER'S   LIABILITY,    p.    214. 
See  "National  Banks." 
Action  at  law  by  creditor,  p.  218. 
Action  at  law  by  receiver  of  bank,  p. 

219. 
Action   by   attorney   general   to    dis- 
solve bank,  p.  219. 
Amendment: 

Amended  bill,  p.  1896. 
Ancillary    suit    in    other   jurisdiction, 

p.  215. 
Answer,   p.   1897. 
Appearance,  p.  229. 
Complaint,    declaration    or    petition, 
p.  237: 
Affidavit  of  amount  of  indebted- 
ness, p.  241. 
Aider  by  verdict,  p.  241. 
Amendments,   p.   241. 
Necessary  allegations,  p.  237. 
Sufficiency  of  allegations,  p.  239. 
Compromise  and  settlement,  p.  1874. 
Costs,  pp.  244,  252,  1900. 
Counterclaim,  pp.  224,  1888. 
Courts,  p.  322. 
Creditor's  suit,  p.  216. 
Cross  bill,  D.  243. 
Defenses,  p.  1882. 
Dismissal,  p.  336. 
Enjoining  creditors  from  prosecuting 

suit,  p.  219. 
Equity  jurisdiction  exclusive,  p.  315. 


ACTIONS   TO   ENFORCE   STOCK- 
HOLDER'S   LIABILITY,    cont'd. 
Evidence,  pp.  243,  1897: 

Admissibility — Evidence   respect- 
ing transfer  of  stock,  p.  243. 
Presumptions     and    burden    and 

degree  of  proof,  p.  343. 
Weight  and  sufficiency,  p.  343. 
Findings,  p.  246. 
Forms,  pp.  314,  316. 
Fraud  and  deceit,  p.  1882. 
Husband    and    wife,    pp.    1876,    1894, 

1895. 
Intervention  by  creditors,  p.   320. 
Judgment  or  decree,  p.  246: 

Action    on   judgment    or    assess- 
ment, p.  351. 
Amount   for   which   rendered,   p. 

348. 
Default  judgments,   pp.   346,   250. 
Enforcement,  p.  351. 
Enforcement     of     foreign    judg- 
ment, p.  251. 
Execution,  p.  251. 
Form,  p.   246. 

Judgment  against  bank  as  stock- 
holder, p.  250. 
Judgment       in       creditor's       suit 

against  bank,  p.  348. 
Jurisdiction  and  service  of  proc- 
ess, p.  346. 
Lien,  p.  251. 

Matters  concluded,  p.  249. 
Nonresident       stockholders,       p. 

250. 
Personal    liability    as    stockhold- 
ers, p.  250. 
Persons  bound,  p.  248: 

Nonresident  stockholders,  p. 

349. 
Stockholders,   p.   248. 
Stockholders    not    served,    p. 
349. 
Priorities,  p.  351. 
Requisites,  p.  246. 
Second  assessment,  p.  248. 
Jurisdiction,  pp.  315,  331: 

Court      in      which      receivership 

pending — In   general,   p.  321. 
Existence  of  legal  remedy,  p.  321. 
Laches,  p.  338. 
Legislative  regulation,  p.  314. 
Limitation  of  actions,  p.  1878: 

See  "Limitation  of  Actions." 
Contractual  liability,  p.  1879. 
Foreign    and    domestic    corpora- 
tions, p.  1878. 
Liability   statutoiry,  p.   1879. 
State  statute  applicable,  p.  1878. 
When   statute   begins   to   run,   p. 
1879. 
Loan,    trust,    and    investment    com- 
panies, p.  3256. 
National  banks: 

See  "National  Banks." 
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ACTIONS   TO    ENFORCE   STOCK- 
HOLDER'S    LIABILITY,   confd. 
Nature,  p.  214. 

Nonresident   stockholder,  p.   220. 
Parties,  p.  229: 

See  "National  Banks.'' 
Parties    defendant,   p.   233: 

Actions   against   stockholders  by 

creditors,  p.  233. 
Actions  by  receivers,  p.  235. 
Bringing  in  parties  defendant,  p. 

236. 
Creditor's    suit    against   bank,   p. 

233. 
Creditors'  suits,  p.  234. 
Death   of  party,  p.  236. 
Dismissal    and    striking    off   par- 
ties, p.  236. 
Joinder    of   bank,    its   trustee    or 

assignee,  p.  235. 
Joinder  of  parties,  p.  234. 
Joinder  of  stockholders,  p.  234. 
Necessity  for  making  stockhold- 
ers   party,  p.  233. 
Nonresident      stockholders,     pp. 

233,  234. 
Proper  and  necessary  parties,  p. 

233. 
Receivers,  p.  233. 
Parties   plaintiff,   p.   229: 

•  Assignees    for   benefit,  of   credit- 
ors, p.  231. 
Bringing    in    parties    plaintiff,    p. 

233. 
Corporation  or  bank,  p.  230. 
Creditors,  p.  229. 
In  general,  p.  229. 
Interest,  p.  232. 
Joinder     of    parties    plaintiff,    p. 

232. 
Receivers,  p.  230. 
Pending  suits,  p.  214. 
Pleading,  p.  237: 

See  "National  Banks." 
Premature  suit,  p.  224. 
Presumptions    and   burden    of   proof, 

p.  243. 
Process,  p.   229. 
Receivership,  p.  216. 
Receiver's  report,  p.  244. 
Reference,  p.  244. 
Res  adjudicata,  p.  249. 
Retroactive  effect  of  statutes,  p.  214. 
Set-off,  pp.  1876,  1889. 
Set-off  and  counterclaim,  p.  233, 
Statutory  remedy  exclusive,  p.  215. 
Stay  of  proceedings,  p.  228. 
Superintendent    of    bank    authorized 

to  enforce,  p.  220. 
Time  to  sue,  p.  224. 
Venue,  p.  222. 

"ACT   OF   INSOLVENCY" 

Definition,  p.  2120. 


ACTUARY 

Bills,   notes   and  securities,   p.  770. 
ADMISSIONS 

Officers  and  agents,  p.  773. 

AFFIDAVIT   TO    PROCURE    EXE- 
CUTION, p.  1732. 

AGENCY 

See  "Principal  and  Agent.'' 

AGENTS 

See   "Officers   and  Agents." 

AIDERS  AND  ABETTORS,  p.  395. 
Indictment,  pp.   422,   1961. 
Instructions,   p.  445. 
Intent,  p.  418. 
National  banks,  p.   1941: 
Conspiracy,  p.  1941. 
Conversion  to  use  of  defendant, 

p.   1941. 
Knowledge  of  character  of  prin- 
cipal, p.  1943. 
Overdraft   by   depositor,   p.   1943. 
Relation  to  bank,  p.   1941. 

ALTERATION  OF  INSTRUMENTS 

Bank  notes,  p.  1682: 

Immaterial   alteration,   p.   1682. 
Payment     of     altered    paper,     p. 
1682. 
Certified   checks: 

Certification  of  altered  checks,  p. 
1183. 
Checks: 

Alteration  as  to  date,  p.  1081. 

Collection   of  altered  paper,   p.   1495: 

Actual   payment    of   proceeds    to 

principal    essential    to    relieve 

from  liability,  p.  1498. 

Application  of  general  rule  where 

drawee  is  a  bank,  p.  1496. 
Duty     of     bank     owing     altered 
paper    to    refund    amount   mis- 
paid,  p.  1497. 
General  rules,  p.  1495. 
General    rule    as    to    payment    of 
forged  check  or  bill  by  drawee, 
p.  1496. 
Liability   of  bank   acting  merely 

as  collecting  agent,  p.  1497. 
Liability  of  bank  collecting  check 
with     forged    indorsement,     p. 
1499. 
Liability   of  bank    collecting 
forged  or  raised  draft,  p.  1496. 
Date  of  check,  p.  1081. 
Deposits: 

Deposit  of  altered  paper,  p.  911. 
Estoppel,   p.   1227: 

Estoppel  of  drawer,  p.  1227. 
Liabilities     of     bank     to     depositor, 
payee   or   owner: 
See  "Payment  of  Forged  or  Al- 
tered Paper." 
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ALTERATION  OF  INSTRUMENTS, 

cont'd. 
Payment  of  forged  or  alterea  papers 
See  "Payment  of  Forged  or  Al- 
tered Paper." 
Right  of  bank  to  recover  back  money 
paid: 
See  "Payment  of  Forged   or  Al- 
tered Paper." 

AMENDMENTS 

Actions  to  enforce   officer's   liability, 

p.  326. 
Actions  to  enforce  stockholder's  lia- 
bility,  p.   341: 
Amended  bill,  p.  1896. 
Declaration  by  bank,  p.  1747. 
Evidence: 

Further    evidence    after    amend- 
ments, p.  1760. 
Summary    remedies,    pp.    1738,    1731. 

ANSWER 

See  "Plea  or  Answer." 

APPEAL  AND  ERROR,  p.  1765. 
Savings  banks,  p.  2236. 
Summary   remedies,   p.    1732. 
Taxation: 

Review   of  assessment,   pp.   2437, 
2438. 

APPEARANCE 

Actions,  p.  1741. 

Actions  to   enforce  stockholder's  lia- 
bility, p.  229. 

APPLICATION   OF   PAYMENTS 

See  "Payment."' 

APPOINTMENT   OF   OFFICERS 

See   "Officers   and  Agents." 

APPORTIONMENT 

Apportionment    of    increased     stock, 
p.  79. 

ASSESSMENT  OF  TAXES 

See  "Taxation." 

ASSESSMENTS 

Levy  of  assessment,  p.  98. 
Liability  on  transfer,  p.  115. 

ASSETS 

Assets  are   trust  fund   for  all   credit- 
ors, p.  526. 
Assignments    for    benefit    of    credit- 
ors: 
See  "Assignments  for  Benefit  of 
Creditors." 
Bank  bills: 

Right  of  bill  holders  to  share  in 
assets,  p.  575. 
Capital  stock,  p.  525. 


ASSETS,  cont'd. 

Collection   and   protection   of   assets: 

See  "Receivers." 
Conveyance    of   bank    assets    fraudu- 
lent, p.  537. 
Counfy   money   wrongfully    in   bank, 

p.  530. 
Credits,  p.  530. 
Definition,  p.  3121. 
Distribution  of  assets,  p.  530. 
Effect  where  state  owns  bank,  p.  538. 
Following  trust  fund,  p.  527. 
Marshaling  assets,  p.  550. 
Preferences: 

See  "Preferences." 
Receivers: 

See  "Receivers." 
Power    of    receiver    to    transfer 

assets,  p.  544. 
Receiver's  title  and  rights  to  as- 
sets,  p.   543. 
Sale    or   other   disposition   of   assets: 

See  "Receivers." 
Secret  agreements,  p.   539. 
Statutory  liability  of  stockholders,  p. 

529. 
Surplus    from    sale    of    collateral,    p. 

529. 
Unpaid  subscriptions,  p.  529. 
What  constitutes,  p.  535. 

ASSIGNMENTS 

See  "Transfer  of  Stock." 
Assignability   of  stock,   p.   103. 
Certificates   of  deposit: 

See   "Certificates   of  Deposit." 
Check   as   transfer   or   assignment   of 
funds  in  bank,  pp.  982,  1110: 
Check   against    deposit   of   drafts 

not  yet  paid,  p.  1120. 
Check    charged    against    drawer, 

p.        1119.  J;V 

Check    containing   words    of    a" 

signment   or   transfer,   p.   1119. 

Check  on  particular  fund,  p.  1114. 

Check    payable    in    exchange,    p. 

1119. 
Deposit    levied    on    by    execution 

against  drawer,  p.  1120. 
Deposit   of   drawer  garnished,  p. 

1120. 
Doctrine  generally,  pp.  982,  1110. 
Doctrine  in  Illinois,  p.  1111. 
Payee    of    check    deposited    for 

collection,  p.  1119. 
Right    of   payee   to   sue   bank,   p. 
1114: 
Privity  of  contract,  p.  1118. 
Rule  denying  right,  p.  1115. 
Rule    in    favor    of    right,    p. 
1114. 
Deposits,  p.  981: 

Assignment  by  parol,  p.  983. 
Deposit   made    after    assignment, 
p.   983. 
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ASSIGNMENTS,    cont'd. 
Deposits,  cont'd. 

Savings   banks   deposits,   p.   3209. 
Set-off  by  bank  after  assignment 
of  deposit; 
See  "Set-Off  by  Bank." 
Deposit  slip,  p.  983. 
Liability    of    assignee     on     subscrip- 
tion,  pp.    93,    115. 
Liability  of  assignor  on  subscription, 

pp.    93,    115. 
Liability     of    depositors    where     one 
bank   assigns  to   another,   p.   1009. 
Liability  of  subscriber,  p.  115. 
Lien  of  bank  on  stock  and  dividends: 
See  "Lien  of  Bank  on  Stock  and 
Dividends." 
Medium  of  payment,  p.  1599. 
Payment   of  checks: 

See  infra,  "Checks  as  Transfer 
or  Assignment  of  Funds  in 
Bank." 

Payment  of  deposit: 

Bank     accepting     assignment     of 
property  of  another  and  assum- 
ing all  its  debts,  p.  1009. 
Priorities     between     check     and     as- 
signment, p.  1131. 
Revocation  of  check: 

Checks   operating   as   assignment 

pro  tanto,  p.  1103. 
Intention  of  parties  to  assign  all 

or  part  of  deposit,  p.  1104. 
Kentucky,  p.  1103. 
South  Carolina,  p.  1103. 
Wisconsin,   p.   1104. 
Set-off  by  depositor: 

Right     of   assignee    of     depositor 
after    insolvency    of    bank,    p. 
1073. 
Statutory  liability  of  stockholders: 
See  "Stockholders." 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS,  p.  560. 
See  "Insolvency.'' 
Acceptance    of   trust   by   assignee,   p. 

563. 
Actions  by  creditors,  p.  573. 
Assent  of  stockholders,  p.  502. 
Assets,   p.   570: 

Collection  of  assets,  p.  571. 
Distribution  of  assets,  p.  573. 
Limitation  on  actions,  p.  571. 
What  constitutes,  p.  570. 
Assignee  or  trustee,  p.  568: 

Acceptance  of  trust  by  assignee, 

p.  .-03. 
Appointment,  p.   568. 
Compensation,  p.  570. 
Conflicting    rights     of    assignees 

and  others,  p.  569. 
Duties,  p.  570. 
Joint   assignees,   p.   569. 
Necessity    of    assignee,    p.    568. 


ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS,  cont'd. 
Assignee  or  trustee,  cont'd. 
Powers,  p.  569. 
Qualifications,  p.  569. 
Relation   of  trustee   to  bank  and 

creditors,   p.   568. 
Removal,  p.  570. 
Rights,    p.    569. 

Selection  or  appointment,  p.  568. 
Title,  p.  569. 
Claims,  p.  572: 

See    "Insolvency." 
Allowance  of  claims,  p.  572. 
Presentation  of  claims,  p.  573. 
Set-off,   p.   572. 
Deposits  marked  "Private  Deposits," 
p.  567: 
Right  to  apply  deposits  to  debts 
due  bank,  p.  572. 
Distribution  of  assets,  p.  573: 
In  general,  p.  573. 
Priorities,  p.  573. 
Effect  of  assignment,  p.  566. 
Enforcement   of   stockholder's   liabil- 
ity,  p.    331. 
Execution  of  assignment,  pp.  561,  562. 
Form,   p.   561. 

Fraudulent    assignment,    p.    563. 
Involuntary  assignments,  p.   561. 
Liability  of  subscribers,  p.  97. 
Limitation  on  actions,  p.  571. 
Operation   and   effect   of  assignment, 

p.   566. 
Pleading: 

Plea    in    action    by    assignee,    p. 
1749. 
Preferences,   p.   565. 
Presentation  and  payment  of  claims, 
p.  572:  / 

See   "Insolvency." 
Allowance  of  claims,  p.  573. 
Presentation  of  claims,  p.  572. 
Set-off,  p.  573. 
Priorities,  p.  573. 
Priority   of  checks,  p.   1123, 
Proof  of  assignment,  p.   574. 
Requisites  in  general,  p.  561. 
Right  to  make,  p.  560. 
Rights  and  remedies   of  creditors,  p. 

570. 
Savings  banks,  p.  2238. 
Set-off  by  bank,  p.  1013: 

Debts  not  matured,  p.  1054. 
Right   of  bank  after  assignment, 
p.  1053. 
Set-off  by  depositor: 

Against  assignee  of  bank,  p.  1067. 
Setting  aside  assignment,  p.  574. 
Statute   in   Ohio,   p.   564. 
Stockholder's   assent,   p.   562. 

Trustee: 

See  infra,  "Assignee  or  Trustee." 
Vacating  assignment,  p.  574. 
Validity  in  general,  p.  563. 
What  passes  by  assignment,  p.  567. 
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ASSIGNMENTS     OF     FRANCHISE, 

p.   63. 

ASSOCIATIONS 

Bank  notes: 

Liability    of    members    of    unin- 
corporated association,  p.  1694. 

ASSUMPSIT 

Sealed  contract,  p.  1724. 

ATTACHMENT     AND      GARNISH- 
MENT, p.  1741. 

Actions  by  or  against  national  bank- 
ing associations,  p.  2095. 
Answer   of  garnishee,  p.   1742. 
Deposits,  p.  934: 

Admission     of     indebtedness,     p. 

939. 
Certified    checks    outstanding,    p. 

937. 
Defenses  by  bank,  p.  939. 
Deposit  as  attorney  or  agent,  p. 

936. 
Deposit     in     debtor's     name     be- 
longing to  another,  p.  935. 
Effect    of   payment    to    attaching 

creditor,  p.  939. 
Equitable  right  of  third  persons, 

p.  939. 
Guardian,   p.   936. 
Liability  to  attachment,  p.  934. 
Name   of  depositor,  p.   938. 
Particular  deposits,  p.  935. 
Public  funds,  p.  935. 
Sufficiency  of  process,  p.  938. 
Supplemental  complaint,  p.  939. 
Time  when  lien  attaches,  p.  938. 
Trust  funds,  p.  935. 
Form  and  requisites,  p.  1741. 
Liability  of  garnishee,  p.  1743. 
Lien  of  attachment,  p.  1741. 
National  banks,  p.  2095: 
Act  of  1873,  p.  2096. 
As     dependent    on    solvency    of 

bank,  p.  2098. 
Attachment  against  bank  located 

in  another  state,  p.  2101. 
Commencement  of  action  by  at- 
tachment, p.  3102. 
Constitutionality    of    statute,     p. 

3098. 
Personal    privilege,    p.    2102. 
Power  of  federal  court,  p.  2095. 
Power  of  receiver  to  move  to  va- 
cate attachment,  p.  2146. 
Power  of  state  court,  p.  2095. 
What       constitutes       attachment 
within  statute,  p.  2103. 
Payment  of  deposits,  p.  1003. 
Priorities  between  check  holder  and 

attaching  creditor,  p.  1121. 
Receivers: 

,  Effect  of  appointment   on  rights 

of   attaching   creditors,   p.   540. 

Right  to  sue  out  attachment,  p.  1741. 


ATTACHMENT  AND  GARNISH- 
MENT,  confd. 

Service    of    garnishment,    p.    1742. 

Set-off  by  bank  against  attaching 
creditors,  p.  1036. 

Set-off  by  bank  against  unmatured 
indebtedness,  p.  1030. 

Stock,  p.  131. 

Territorial  limits,  p.  1741. 

Unpaid  subscription,  p.  99. 

Who  may  be  garnished,  p.  1741. 

ATTORNEY 

Attachment  of  deposit,  p.  936. 
Collections,  p.  755; 

Atithority  of  bank  to  employ  at- 
torney, p.  1408. 
Check: 

Drawn  to   order   of  drawer's  at- 
torney, p.  1153. 
Deposits,  p.  969. 
Notice  to  attorney: 

See  "Notice  to  Officer  or  Agent." 
As  notice  to  bank,  p.  829. 
Set-off  by  depositor,  p.  1061. 
Transfer  of  stock: 

Authority  from  holder  or  power 

of  attorney,  p.  105. 
Bank    must    satisfy    itself    as    to 

genuineness,  p.  106. 
Necessity   and   duty   of   bank,   p. 
105. 

ATTORNEY   GENERAL 

Action  by  attorney  general  to  dis- 
solve bank,  p.  219. 

Enforcement  of  stockholder's  liabil- 
ity, p.  219. 

ATTORNEY'S  FEES 

■  Interest: 

Attorney's  fees  in  addition  to  in- 
terest as  usury,  p.  1580. 

AUTHORITY  OF  OFFICER  TO  RE- 
CEIVE DEPOSIT,  p.  899. 

Cashier,  p.  899. 

Certificates  issued  before  organiza- 
tion of  bank,  p.  900. 

Certificate  of  deposit  with  third  per- 
son or  bank,  p.  901. 

Fraud  or  dishonesty  of  bank  official, 
p.  901. 

General  rule,  p.  899. 

Money  intrusted  to  employee  not  au- 
thorized to  receive  it,  p.  900. 

Personal  loan  to  officer  of  bank,  p. 
903. 

President,   p.   899. 

Teller,  p.  899. 

Ultra  vires  collateral  agreements,  p. 
902. 

Where  officer  represents  bank,  p. 
900. 
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BAILMENTS 

See  "Special  Deposits.'' 
■     Deposits   other  than  money,  p.  907. 
Relation  between  bank  and  depositor, 
p.  885. 

BANK 

Bank  purchasing  its   own   stock,  pp. 

103,   509,   659. 
Bank     purchasing     stock     in     other 

bank,  p.   104. 
Bank  purchasing  stock  in  other  cor- 
poration, p.  660. 
Deposits: 

One   bank    depositor    in    another 
bank,  p.  899. 
Existence: 

Liability  of  subscribers  to  banks 
having  no  legal  existence,  p.  93. 
Liability  of  subscribers,  p.  93. 
Lien  where  bank  is  prohibited  from 

dealing  in  its  own  stock,  p.  130. 
Representation     of   bank   t)y    officers 
and  agents: 
See  "Officers  and  Agents.'' 

BANK  BILLS 

See  "Bank  Notes." 

BANK  BOOK 

See  "Pass  Book." 

BANKER,  p.  10. 

BANK   EXAMINERS 

See  "Examiners." 

BANK  GUARANTY  FUNDS,  p.  30. 

BANKING 

See    "Right    of    Banking;"    "Un- 
authorized Banking." 
Definition,  p.  11. 

BANKING  HOURS,  p.  650. 

BANKING  POWERS,  p.  643. 

See  "Ultra  Vires." 
Accommodation  indorsement,  p.  683. 
Bills  and  notes: 

See   "Bills   and   Notes." 
Borrowing  money: 

See  "Loans  to  Bank." 
Charter: 

See  "Charter." 
Charters  granted  for  other  purposes, 

p.  648. 
Contracts: 

See  "Contracts." 
Customs  and  usages: 

See  "Customs   and  Usages."  _ 
Definition  and  regulation  by  legisla- 
ture, p.  647. 
Exchange,  p.  1611. 

Foreign  banking  corporations,  p.  644. 
Functions  in  general,  p.  642. 


BANKING  POWERS,  confd. 
Guaranty,  p.  681. 
Implied  powers,  p.  647. 
Incidental  powers,  p.  646. 
Investments   for   others,   p.   1638. 
Loans  and  discounts:* 

See  "Loans  and  Discounts.'' 
Loans  for  others,  p.  1638. 
Mode   of  exercise,  p.  643. 
National  banks: 

See  "National  Banks." 
Negotiable  instruments,  p.  677: 

See  "Bills  and  Notes." 
Notice  of  limitations,  pp.  673,  686. 
Place  of  exercise,  p.  644. 
Power    of    legislature    to    restrict,    p. 

648. 
Property  and  conveyances: 

See  "Property  and  Conveyances.'' 
Purchase    and    sale    of    exchange,    p. 

1637. 
Purchase  and  sale  of  money  or  bul- 
lion, p.  1637. 
Purchase  and  sale  of  stock  or  securi- 
ties, p.   1637. 
Suretyship,  p.  681. 
Torts,  p.  683. 
Ultra  vires: 

See  "Ultra  Vires." 
What  are  banking  powers,  p.  643. 

BANK  NOTES,  p.  1633. 

See  "Bills,  Notes  and  Securities.'' 
Actions: 

Procedure    to    recovery    penalty 
for  failure  to  pay,  p.  1694. 
Actions  on  notes  or  for  nonpayment 
thereof,    p.    1705: 

Bill   of  particulars,   p.   1713. 

Burden  of  proof,  p.   1713. 

Costs,    p.    1714. 

Demand,   p.  1708. 

Evidence,  p.  1707,  1713. 

Filing   bills    or   notes,   p.    1711. 

Form  of  action,  p.  1705. 

In   whose   name   action   brought, 
p.  1710. 

Turisdiction,  p.  1705. 

Limitation   of  actions,   p.   1707. 

Lost    or     destroyed      notes,     pp. 
1706,    1711,    1713,    1713. 

Parties,  p.  1710. 

Pleading,  p.  1711. 

Weight    and    sufficiency    of     evi- 
dence, p.  1713. 
Alteration  of  instruments,  p.  1682: 

Immaterial   alteration,   p.   1683. 

Payment    of     altered     paper,      p. 
1683. 

Assets ', 

Right  of  bill  holders  to  share  in 
assets,  p.  575. 

Associations: 

Liability    of    members    of     unin- 
corporated association,  p.  1694. 
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BANK   NOTES,  cont'd. 
Bank's    right,    p.    1669: 

As    consideration    for     contract, 

notes,   etc.,  p.  1670. 
Ohio  Act,   p.   1669. 
Passing*  prohibited   bills    as     de- 
fense, p.   1669. 
Right  to  enjoin  suit,  p.   1671. 
"Suspended  or  nonspecie  paying 
bank   notes,"   p.   1670. 
Bill   of   credit: 

Bank    note    as    bill    of    credit,    p. 
1646. 
Charter: 

Effect  of  forfeiture  of  charter  on 
'    stockholder's   liability,   p.   1699. 
Rights   of  holder  in  case  of  for- 
feiture  of   charter,   p.    1691. 
Circulation   of  foreign   currency: 

See      "Circulation      of       Foreign 
Currency." 
Constitutional  law: 

See    infra,    "Power    to     Issue     or 
Circulate." 
Costs,  p.  1714. 
Counterfeit,    p.    1668. 
Countersigning,  p.   1647. 
Criminal   law: 

Circulating      foreign      bills,      pp. 

1716,    1717. 
Criminal  prosecutions,  p.  1672. 
Evidence,  p.  1673. 
Indictment,    p.    1673. 
Issuing,    passing     and     receiving 
as   constituting  crime,   p.   1664. 
Variance,   p.   1674. 
Current  bank  notes,  pp.  1634,  1638. 
Damages,    p.    1689. 
Date,   p.   1648. 
Debt,   action   of,   p.    1638. 
Definitions,   pp.   1634,   1638. 
Demand,  pp.   1676,   1690: 

Action    to    enforce     bank     notes, 

p.    1708. 
Demand   and   refusal   as   starting 

limitation,    p.    1708. 
Necessity   and   sufficiency   of   de- 
mand, p.  1708. 
Deposit   of   security,   p.    1662: 
Generally,   p.   1663. 
Interest   on   deposited   securities, 

p.    1664. 
Liability   of   state    as     guarantor, 

p.  1663. 
Liability    of    state    as    holder    of 

security,  p.  1663. 
Necessity,  p.  1662. 
Title,    rights    and   possession,    p. 

1662. 
Trust  fund,  p.  1662. 
•Distinguished  from   other  negotiable 
securities,   p.  1634. 
Effect  of  bank  notes,  p.  1667. 
Evidence,    p.    1673: 

Admissibility,   p.   1713. 


BANK  NOTES,  cont'd. 
Evidence,  cont'd. 

Admissibility     of     evidence,      p. 

1713. 
Burden  of  proof,  p.  1718. 
Lost  or  destroyed  notes,  p.  1713. 
Weight   and   sufficiency,   p.    1713. 
Weight    and    sufficiency    of    evi- 
dence, p.  1713. 
Executions: 

Satisfaction      of      execution,      p. 
1642. 
Foreign  bank  bills,  p.  1714: 

Circulation      of      foreign      cur- 
rency: 
See   "Circulation   of   Foreign 
Currency." 
Liability  of  stockholders,  p.  1703. 
Notes    of    foreign     bank      doing 
domestic  business,  p.  1714. 
Foreign   corporations: 

Liability      of      stockholders,      p. 
1702. 
Forgery: 

Adoption  or  ratification,  p.  1682. 
Counterfeit   or   raised     notes,    p. 

1668. 
Effect   of   bona   fide   payment   in 

forg:ed  notes,  p.  1643. 
Liability   on     forged     paper,     p. 

1682. 
Payment    of     forged     notes,     p. 
1683. 
Guaranty,  p.  1663. 
Holders'   rights,   p.    1667. 
Illegal    contracts    relating    to    circu- 
lating  notes,    p.    673. 
Illegal  issue,  p.   1668. 
Indictment,  p.   1672. 
Individual   liability,  p.   177. 
Indorsement,   p.   1649. 
Insolvency: 

Actions    by   bill   holders,    p.    581. 
Debts    due    bank    solvable   in   its 

circulating    notes,    p.    576. 
Liability      of      stockholders,     p. 

1699. 
Xotes    acquired   after   insolvency 

not  receivable,   p.   577. 
Payment  in  bills,  notes  or  other 
obligations    of     the     bank,      p. 
575. 
Payment  of  drafts,  p.  577. 
Payment    out    of    assets    in    gen- 
eral, .p.   575. 
Penalties    and   interest,    p.   580. 
Preference,   p.   578. 
Right  of  bill  holders  to  share  in 

assets,   p.   575. 
Rights   against   officers   of   bank, 

p.   581. 
Rights   of  holders   of  circulating 

notes,    p.    575. 
Set-off  against  bank  or  receiver, 
p.   580. 
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BANK   NOTES,  cont'd 
Interest,   pp.   1685,   1689: 

Liability      of     stockholders,      p. 

1700. 
Larceny: 

Payment  of  stolen  bills,  p.  1678. 
Legal   tender,  p.   1636: 

See     infra,     "Medium     of     Pay- 
ment." 
Lien: 

Lien  of  bill  holders,  p.  1688. 
Power    to    issue    or    circulate,    p. 

1650. 
Right   of  lender   to  bank   to   lien 

on  notes,  p.  1650. 
Limitation    of    actions,    p.    1703: 

Action    to    enforce     payment,     p. 

1707. 
Loans    and    discounts: 

Loan   in   bank   notes,   p.   1541. 
Lost   instruments; 

Action    to    enforce    payment    of 

lost    or     destroyed      notes,      p. 

1706. 
Burden  of  proof,  p.   1712. 
Payment   of    lost    or     destroyed 

notes,   p.    1677. 
Pleading    in    action     to      recover 

lost    or     destroyed      notes,      p. 

1711. 
Weight    and    sufficiency    of    evi- 
dence, p.  1713. 
Medium   of  payment,   pp.   1597,    1636, 

1640,    1683: 
As  medium  of  payment,  p.   1640. 
Considered    as    so    much    money, 

p.   1640. 
Debts   due   bank,   p.   1641. 
Effect    of   bona   fide   payment   in 

forged  notes,  p.  1643. 
Implied   contract     of     payer,     p. 

1640. 
Nondue    certificates    in    redemp- 
tion of  new  issue,  p.  1643. 
Payment     in      counterfeit      bank 

notes,   p.   1640. 
Satisfaction      of      execution,     p. 

1643. 
Set-off  of  its  notes  against  debts 

due  the  bank,  p.  1641. 
Taxes  or  other  money  due  state, 

p.   1643. 
Tender,   p.   1646. 
Uncurrent  bills,   p.   1640. 

Money,  p.  1635: 

As    creating    debt    or    obligation, 

p.   1639. 
Bank   notes     considered     money, 

p.   1637. 
Current    convertible    bank    notes 

are   money,    p.    1635. 
Current   unconvertible   paper,    p. 

1636. 
Debt   will   not   lie,    p.    1638. 
Intended   as   currency,   p.   1636. 


BANK   NOTES,  cont'd. 
Money,   cont'd. 

Meaning   of   terms   "bank   note," 
"current    bank    note"    and 
"current  funds,"  p.   1638. 
Medium   of  payment: 

See    infra,    "Medium    of 
Payment." 
"Money"  a  generic  term,  p.  1635. 
Negotiability  of  note  payable  in 

current  bank  notes,  p.  1637. 
Payment   in   money   essential,   p. 

1639. 
Prior   to   national    banking     act, 

p.   1636. 
Strictly       speaking — Not        legal 
tender,  p.   1636. 
Mutilated  notes,  pp.  1679,  1712,  1713: 
Bank  bills  cut  or  torn  in  two,  p. 

1679. 
Effect  of  notice  that  whole  note 

must   be    presented,    p.    1681. 
Evidence  of  identity  and  owner- 
ship,  p.   1680. 
Payment    of   mutilated    notes,    p. 
1679. 
National  banks,   p.  2072: 

Effect  of  nationalization  of  state 
bank,    p.    1675. 
Negotiability,   p.   1648. 
Negotiability  of  half  of  note,  p.  1681. 
Number,  p.   1648. 
Officers  and  agents: 

Liability  of  bank  to  note  holders, 

p.    581. 
Liability    of     officers,     pp.      1701, 
1702. 
Operation,   p.   1667. 
Parties,  p.  1710. 
Payment    or    redemption,    p.    1675: 

See  infra,  "Actions  on  Notes 
or     for      Nonpayment 
Thereof." 
Alteration,    p.    1082. 
Authority  of  bank  to  issue  notes, 

p.   1687. 
Bank    bills    cut    or    torn    in    two, 

p.    1679. 
Confederate    money    scaling  acts, 

p.    1685. 
Contract  by  third  person   to   re- 
deem  notes,   p.   1687. 
Delay  by  manner  of  payment,  p. 

1684. 
Demand,  p.   1676. 
Effect      of      nationalization        of 

state   bank,   p.   1875. 
Exchange      or     substitution       of 

security,   p.   1688. 
Foreign    gold    or    silver,    p.    1684. 
Forgery,    p.    1682. 
Funding  past  notes,  p.   1687. 
Funds    deposited    as    security,    p. 

1689. 
General  rule,  p.  1675. 
Interest  on  notes,  p.   1685. 
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BANK  NOTES,  cont'd. 

Payment  or  redemption,  cont'd. 

Lien  of  bill  holders,  p.  1688. 

Lost  or  destroyed  notes,  p.  1677. 

Medium    of   payment,    p.    1683. 

Mutilated  notes,  p.  1679. 

Negotiability  of  half  of  note,  p. 
1681. 

Notes    issued   without   authority, 
p.  1687. 

Obligation   of  bank    in    general, 
p.   1675. 

Payment  of  depreciated  bills,  p. 
1683. 

Penalties   for   failure   to   pay,    p. 
1689. 

Preference     of     bill    holders,   p. 
1688. 

Presentation,   p.    1676. 

Redemption  of  overissue,  p.  1683. 

Right   of    person     taking     after 
payment  refused,  p.   1683. 

Rights  of  purchaser  at  discount, 
p.  1685. 

Securities  for  payment,  pp.  1688, 
1689. 

Set-off   of   debt   due  bank,  p.  1687. 

Stolen  notes,  p.  1678. 

Sufficiency   of  payment,   p.    1683. 

Time  of  payment,  p.   1684. 
Penalties,  p.  1672,  1674. 
Penalties  for  failure  to  pay,  p.  1689: 

Failure   to    indorse     refusal     on 
bills,   p.   1692. 

Forfeiture  of  charter,'  p.  1691. 

In   general,   p.   1689. 

Interest  or  damages,  p.  1689. 

Necessity   of   demand,   p.   1690. 

Procedure  to  recover  penalty,  p. 
1694. 

Sufficiency    of    tender      to      stop 
running  of  penalty,  p.  1693. 

Suspension   of  payment,  p.   1692. 

What  amounts  to  refusal  or  neg- 
lect,   p.    1693. 
Pleading,  p.  1711: 

Action    against     stockholder      or 
officer,  p.   1704. 
Post  notes,   p.   1657. 
Power  to  issue  or  circulate,  pp.  677, 
1650: 
See  infra,  "Unauthorized  Is- 
sue." 

Bank     organized    under     uncon- 
stitutional   law,    p.    1653. 

Certificate  of  deposit,  p.  1655. 

Corporate    power,    p.    1654. 

Immediate    unrestricted    circula- 
tion,  p.   1660. 

Individual  liability  of  stockhold- 
ers,  etc.,   p.   1657. 

Individuals    forbidden     to     issue 
money,   p.   1652. 

Instrument  in  form  of  due  bills, 
p.   1660. 

Insurance  company,  p.  1654. 


BANK  NOTES,  cont'd. 

Power  to  issue  or  circulate,  confd. 
Issuance   of  paper  by   municipal 

corporation,  p.  1654. 
Issuing    paper    in    similitude    of 

bank   notes,    p.    1656. 
Municipal   corporations,   p.    1654. 
Post   notes   and   paper   not  pay- 
able  on   demand,   p.    1657: 
Paper  not    payable    on     de- 
mand, p.  1658. 
Penal  statutes,  p.   1660. 
Power  of  bank,  p.  1657. 
Statutes     and    charter     pro- 
visions,  p.   1658. 
Power   to   regulate   and   control, 

p.  1650. 
Prerogative     of    government,   p. 

1651. 
Presumption  of  legality,  p.  1660. 
Private     persons    and     corpora- 
tions    other     than     banks,     p. 
1653. 
Prohibiting     particular     circulat- 
ing mediums,  p.  1655. 
Regulation  by  congress,  p.  1651. 
Restrictions  "upon    issue    or    cir- 
culation— With      reference     to 
denomination,  p.   1661. 
Right   to    exercise     function,      p. 

1653. 
Statutory    invalidation    of     issue, 

p.  1661. 
What    constitutes     issuance     as 

circulating  currency,  p.  1660. 
With   reference   to   paper   issued 
•in  general,  p.  1655. 
Preference: 

Preference   of    bill     holders,     p. 
1688. 
Presentation,  p.  1676. 
Presumption    and.  burden    of    proof, 

p.  1713. 
Priority,  pp.  154,  189. 
Receiving  foreign  bank  note,  p.  787. 
Redemption: 

See  infra,  "Payment  or  Redemp- 
tion." 
Requisites,   p.   1647. 
Restrictions    upon    issue    or    circula- 
tion, p.  1661. 
Savings  banks: 

No    authority    to    issue    circulat- 
ing medium,  p.  3166. 

Set-off  against  bank: 

Set-off  of  its  notes  against  debts 
due  bank,  p.  1641. 
Set-off  by  bank: 

Right  of  bank  to  set  off,  p.  1687. 
Set-off,     recoupment     and     counter- 
claim, p.  580. 
Signature,    p.    1647. 
Stockholders,  p.  1694: 

Actions,   p.   1703. 

Apportioned   liability,    p.    1697. 
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BANK  NOTES,  cont'd. 
Stockholders,  confd. 

Attachment   of  bank's    property, 

p.   1703. 
Discharge     of     stockholders,    p. 

1698. 
Effect   of   forfeiture    of    charter, 

p.   1699. 
Evidence,   p.    1704. 
Extent  of  liability,   p.  1696. 
Foreign   corporations,   p.   1703. 
Illustration,  p.   1698. 
Individual  liability  of  stockhold- 
ers, p.   1694. 
Interest,  p.   1700. 
Judgment,   p.   1705. 
Liability  for  bills  wrongfully  is- 
sued, p.  1700. 
Liability  of  stockholders,  p.  1694. 
Liability   on   bond,   p.   1701. 
Limitation   of   actions,   p.   1703. 
Necessity   for   insolvency   or   ex- 
haustion of  deposit  with  state, 
p.   1699. 
Payment  of  apportioned  part,  p. 

1698. 
Pleading,    p.    1704. 
Release    of   directors     or    stock- 
holders,  p.    1701. 
State  as   stockholder,   p.   1702. 
Taxation: 

Payment     of     taxes     or     other 

money   due   state,   p.    1643: 

Charter   as     a    contract,     p. 

1645. 
General    rule,    p.    1643. 
N'ondue    certificates     in     re- 
demption     of     new     issue, 
p.  1643. 
Repeal    of   bank    charter,    p. 

1644. 
Termination      of      obligation 

by  state,  p.  1644. 
Waiver   of   right,   p.   1646. 
Taxation    on   circulation: 

See   "Taxation." 
Tender,   p.    1646: 

See   infra,   "Medium  of  Pay- 
ment." 
Sufficiency   of    tender     to     stop 
running  of  penalty  for  refusal 
to  pay,  p.  1093. 
Time  of  taking  effect,  p.  1648. 
Transfer,  p.  1648. 
Unauthorized   issue,  p.   1664: 

See    infra,    "Power    to    Issue 
or  Circulate." 
Crime,   p.    1664. 
In  general,  p.  1664. 
Issuing,   passing    and     receiving 
as   constituting   crime,   p.   1664. 
Issuing,   passing   or   receiving  as 

creating  obligations,  p.  1666. 
Notes    issued    without    authority 
of  bank,  p.  1671. 


BANK  NOTES,  cont'd. 
Unauthorized    issue,    cont'd. 

Testing    right    to    issue,    p.    1666. 
Value  of  bank  notes,  p.  1650. 
Variance,  p.   1674. 
Warranty,  p.   1649. 

BANKRUPTCY 

See  "Insolvency." 

BEST     AND     SECONDARY  '   EVI- 
DENCE, p.  1755. 

BILL  OF  CREDIT 

Bank  notes: 

Bank  note  as  bill  of    credit,     p. 
1646. 
Constitutional    law: 

Bank  notes,  p.  1646. 

BILL   OF  LADING 

Collections: 

Surrender   of   bill    of   lading   be- 
fore    making      collection,      p. 
1400. 
Duties  and  liabilities  as   to  bills 
of  exchange  with  bills   of  lad- 
ing attached,  p.  1400. 
Forgery,  p.   1603. 
Pledge    and   collateral   security: 

Bill  of  lading  as  security,  p.  1550. 

BILLS,  NOTES  AND  SECURITIES, 

p.   759. 
See  "Checks;"  "Drafts;"  "Pledge 
and  Collateral  Security." 
Actions: 

Actions   on   negotiable   paper,    p. 
1724. 
Actuary,   p.   770. 
Authority     of     bank     to      purchase 

securities,   p.    1627. 
Bank  notes: 

See  "Bank  Notes." 
Cashier,  p.   763: 

Acceptance   of  bill  of  exchange, 

p.    765. 
Acceptance   of  note,  p.  765. 
Agreement  to  save  maker  harm- 
less,  p.   767. 
Agreement  to  save  surety  harm- 
less, p.  768. 
Binding  bank  on   note,   p.   764. 
Cashier's    powers     with     respect 
to  negotiable   securities,  p.  720. 
Crediting   proceeds    of    draft,     p. 

768. 
Drawing  check,   p.   763. 
Entries  in  bank  books,  p.   768. 
Indorsement,  p.  766. 
Protest   of   note,   p.   765. 
Rediscount  of  note,  p.  766. 
Transfer,   p.   766. 
Certificates   of  deposit,  p.   1264. 


2642 


INDEX. 


BILLS,  NOTES  AND  SECURITIES, 

cont'd. 

Certification  of  notes,  p.   1188: 

Effect  of  certification,   p.   1188. 
Effect    of    holder's    delay   in    ob- 
taining   payment,    p.    1189. 
Mistake,   p.   1188. 
Circulating  notes: 

See  "Bank   Notes." 
Check,   p.   770. 
Collections: 

See    "Collections." 
Deposit  of  bill,   note   or  check: 

See  "Deposit  of  Checks,  Drafts, 
Bills,   etc." 
Directors,    p.    769. 
Indorsement,  p.  760. 
In   general,   p.   759. 
Liability  for   acts   of   officers,   p.   759. 
Making   note   to    cover   overdraft,   p. 

759. 
Motion  for  judgment: 

See  "Summary  Remedies." 
National   banks: 

Dealings     in     exchange,      money 

and  securities,  p.  2072. 
Purchase   and   discount   of   nego- 
tiable  paper,   p.   2005. 
Negotiability    of     note      payable      in 

current  bank   notes,   p.   1637. 
Notes: 

See   "Bank   Notes." 
Notes   payable    at    bank,    p.    1168: 
Mistake,   p.   1170. 
Payment   at   clearing    house,     p. 

1171. 
Refusal  to  pay  note,  p.   1167. 
Right    of   bank   to   pay   note   out 

of  deposit  of  maker,  p.  1168. 
Statute  not  authorizing  payment 
by   bank   of   notes    payable    at 
another  bank,  p.   1170. 
Usage,  p.   1169. 

When   deposit  is   appropriated  to 
payment   of   note,   p.   1170. 
Notice  to  officer  in  respect  to  securi- 
ties  as   notice   to  bank,   p.   830. 
Power  of  bank: 

Power  to  deal  therein,  p.  679. 
Power    to    make    and     issue,      p. 
677. 
Power  to   purchase,   p.   679. 
Power    to    transfer    and     assign,      p. 

680. 
Power   to   issue    circulating   notes: 

See    "Bank    Notes." 
President,   pp.   708,   718,   760. 
Safety  funds  and  deposits  of  securi- 
ties: 
See  "Safety  Funds  and  Deposits 
of  Securities." 

Savings   banks: 

Power    to    deal     in      commercial 
paper,   p.   2211. 


BILLS,  NOTES  AND  SECURITIES, 

cont'd. 
Set-off   by    bank: 

Right  of  acceptor  .of  bill  to  have 
deposit    of    drawer    applied,    p. 
1058. 
Taxation,   p.   2344. 
Transfer,   p.   760. 
Ultra   vires,   p.   689. 
Vice-president,    p.    763. 

BOND 

Actions  to  enforce   officer's   liability: 
See  "Actions  to  Enforce  Officer's 
,  Liability." 
Amount  of  recovery,  p.  333. 
Certificates   of   deposit,   p.   1264. 
Officers   and   agents,   p.   260: 
Acceptance,    p.    261. 
Conditions,    p.    261. 
Failure  to  require  bond,  p.  262. 
Formal    defects,    p.    260. 
Form   and   validity,   p.    260. 
Liability   for    negligence,   p.    262. 
Liability  on  bond,  p.  307: 
Actions: 

See    "Actions    and    Pro- 
ceedings    to      Enforce 
'  Liability    of    Officers." 

Added    duties    and    responsi- 
bilities,  p.   310. 
Breach  of  trust  or  theft  out- 
side scope  of  duties,  p.  311. 
Certificate     in     evidence,    p. 

313. 
Change    in    position,    p.    310. 
Construction      of     bond      in 

favor  of  liability,  p.  309. 
Construction    of   bonds    con- 
ditioned against  fraud  and 
dishonesty,    p.    310. 
Continuing   liability,   p.   307. 
Duration   of   liability,   p.   307. 
False      certificate      furnished 
by  bank  as  bar  to  recovery 
on  bond,   p.   313. 
False  representations  in  pro- 
curing   bond,    p.    312. 
Filing  claim  for  loss,  p.  317. 
"Immediately"      not      neces- 
sarily  instantly,   p.   317. 
Laches  or  neglect  of  direct- 
ors,  p.    310. 
^lere        suspicion        without 

knowledge,    p.    316. 
Notice,  p.  315. 
Officer    exceeding    authority, 

p.  313. 
Renewals   of  bond,   p.  308. 
Risks  and  delinquencies  cov- 
ered by  bond,   p.   309. 
Speculation    and    other     bad 

habits,  p.  315. 
Stipulation     for     due     super- 
vision  construed,   p.   314. 
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BOND,  confd. 

Officers  and  agents,  cont'd. 
Liability  on  bond,  confd. 

Supervision     and     notice      of 

default  or  loss,  p.  314. 
Termination    of    liability,     p. 

317. 
Time    for    filing    claim     for 
loss,  p.   317. 
Sureties,   p.  S61. 
Pleading   in    action   on   official   bond, 

p.   324. 
Receiver,  p.  531. 
Renewals,   p.   308. 
Subscription: 

Bond    and    mortgage    given    for 
subscription   to   stock,   p.   89. 

BOOKKEEPER 

Notice  to  bookkeeper,  p.  829. 

BOOKS 

See      "Inspection      of      Books;" 
"Pass   Book." 
Entry,   p.   905. 
Entry  of  deposits: 

See  "Deposits." 
Entries  by  cashier,  p.  768. 
Evidence,   p.   1345. 
Examination    of    books: 

See    "Inspection    of    Books." 
False  books,  pp.  411,  433: 

Instructions,   p.   446. 
False  entries,  pp.  410,   419,   433. 
Taxation: 

See    "Taxation." 

BORROWING  MONEY 

See    "Loans    to   Bank." 

BRANCH   BANK,  p.   67. 

Actions,   p.   68. 

Acquisition    of   property,    p.   68. 

Creation,   p.   68. 

Distinct  corporate   existence  and  au- 
thority, p.  67. 

Evidence: 

Liability  for  money   deposited  m 
branch  bank,  p.   1351. 

Individual   liability,   p.    177. 

Notice    to   manager   of  branch   bank 
as   notice   to   bank,   p.   829. 

Powers,  p.  68. 

Preferences,  p.  591. 

Rights   of   creditors    of   branch   bank 
on   insolvency,   p.   591. 

BROKERS 

Banker    distinguished    from,    p.    13. 
Deposits,  p.  969. 
National  banks: 

Acting   as   agent   or    broker,    pp. 
1997,   2007. 
BURDEN  OF  PROOF 

See    "Presumptions    and    Burden 
of   Proof." 


BY-LAWS,  pp.  69,  70. 

Compliance      with      formalities      and 
rules   as   to   transfer   of  stock: 
See    "Transfer    of    Stock." 
Duty  of  cashier  to  observe,  p.  375. 
Mandatory   or    directory    provisions, 

p.   715. 
National   banks,  p.   1796. 
Reservation    of   lien,    p.    137. 
'     Savings  banks: 

By-laws  and  rules  intended  to 
protect  bank  from  liability 
for  payments  to  persons  pro- 
ducing pass  book,  p.  2196. 
By-laws,  rules  or  pass  books  as 
part  of  contract  of  depositor, 
p.  3187. 
Death    of    depositor,     pp.      3305, 

2306. 
Payment    to    one    wrongfully    in 
possession    of    pass     book,     p. 
3193. 
Special   deposits: 

Liability   under    by-law,    p.    1300. 
Violation  of  by-laws  of  bank,  p.  342. 

CANCELLATION 

Certificates   of   deposit,   p.   1285. 

CAPITAL 

Amount   of  capital,  p.  77. 

Amount  of  capital  and  shares,  p.  75. 

Capital    and     capital      stock      distin- 
guished,   pp.    76,    3327. 

Capital   stock,   p.   76. 

Increase: 

See  "Stock." 

Maximum      and      minimum      capital, 
p.  78. 

Reduction    of    capital   stock: 
See   "Stock." 

Taxation: 

See   "Taxation." 
Exemptions,    p.    2386. 

Valuation   of   capital,   p.   2408. 

CAPITAL  STOCK 

See  "Stock." 
Assessment  to  restore  impaired  capi- 
tal  stock: 
See    "National    Banks." 
"Capital"    and    "capital     stock"      de- 
fined   and     distinguished,     pp.      76, 
3327. 
Capital    stock     and      shares      distin- 
guished,   pp.    76,    3358. 
Deposits   not   capital  stock,  p.   891. 
Definitions,  p.   1797. 
Increase   of  capital   stock:- 

See  "Increase  of  Capital  Stock." 
National  banks: 

See    "National    Banks." 
Ownership   of  capital   stock: 

See       "Ownership       of       Capital 
Stock." 
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CAPITAL  STOCK,  confd. 
Reduction: 

See  "Stock." 
Taxation: 

See   "Taxation." 
Exemptions,   p.   2386. 
Trust  fund: 

See   "Trust  Fund  for   Benefit  of 
Creditors." 
Valuation    of   capital   stock,   p.   2408. 

CASHIER,   p.   710. 

See   "Officers  and  Agents." 
Actions,  p.  771. 
Agency,  pp.  274,  712. 
Application   of  powers   to   new   sub- 
ject   matter,    p.    714. 
A   quasi   trustee,   p.   274. 
Authority    of    cashier,    pp.    274,    710, 

858. 
Authorization  and  ratification  by  di- 
rectors, p.   275. 
Bank   bound   upon    such     additional 
authority    as    he    is    held     out      to 
possess,  p.  713. 
Bills,   notes   and  securities,  p.   763: 
Acceptance   of  bill   of  exchange, 

p.  765. 
Acceptance    of   note,   p.   765. 
Agreement  to  save  maker  harm- 
less,  p.   767. 
Agreement  to  save  surety  harm- 
less, p.   768. 
Binding   bank  on   note,  p.   764. 
Crediting   proceeds    of    draft,     p. 

768. 
Drawing  check,  p.   763. 
Entries  in  bank  books,  p.  768. 
Indorsement,  p.  766. 
Protest   of   note,   p.   765. 
Rediscount    of    note,    p.    766. 
Transfer,   p.   766. 

Bond: 

S?e   "Bond." 
By-laws,  p.  275. 

Care  and  diligence  required,  p.  275. 
Care  in  making  loans,  p.  275. 
Cashier's   powers,    duties   and   liabili- 
ties, pp.  274,  710,  749. 
Certificate   of   deposit,  p.   749. 
Certified    checks,    p.    1173. 
Checks: 

See    "Checks." 

Drawing  check,  pp.  760,  763. 
Collections,  p.  754. 
Compelling  accounting  from  cashier 

of  unauthorized  bank,  p.  22. 
Compensation,   p.   306. 
Compromise   and   settlement,  p.   739: 
Changing    character    of    relation, 

p.  740. 
Extension  of  time,  p.  739. 
Power   of  cashier,  p.  739. 
Power  to  enter  into  composition 
and  discharge,  p.  741. 


CASHIER,  cont'd. 

Compromise    and    settlement,    confd. 
Power  to  receive  payment  other 

than  money,   p.  741. 
Special   authority,   p.   742. 
Substitution  of  securities,  p.  740. 
Conspiracy,  p.  784. 
Contracts,  p.   737: 

Agreements  as  to  application  of 

money   or  payments,   p.   742. 
Buying  and  selling  exchange,  p. 

746. 
Composition    and     discharge,    p. 

741. 
Compromise     or    settlement,     p. 

739. 
Contract  to  pay    money     other- 
wise  than   in   way   of  loan,   p. 

742. 
Control     and     management      of 

bank's  property,  p.  738. 
Extension    of    time    operating    a 

release,  p.  739. 
Notice  of  restriction  of  cashier's 

powers,   p.   737. 
Particular  powers  considered,  p. 

738. 
Power  of  cashier  to  contract  in 

behalf  of  bank,  p.  737. 
Power  to  bind  bank  as  surety  or 

guarantor,   p.   745. 
Power    to    bind     bank      for     his 

private    benefit,    p.    738. 
Power  to  pay  debts  and  obliga- 
tions of  bank,  p.  745. 
Power  to  renev/  notes,  p.  745. 
Receiving   payment    other    than 

money,  p.  741. 
Release,  p.  739. 

Restriction  upon  customary  pow- 
ers  of  cashier,  p.  737. 
Statutory     restrictions     on    bor- 
rowing money,  p.  744. 
Substitution  of  securities,  p.  740. 
To   borrow   money   for   bank,   p. 

743. 
To  pav  notes  and  drafts  out  of 

funds    of    customers,    p.    742. 
Custodian,  p.  274. 
Deposits,  p.  748: 

Acceptance   of   deposit,   p.   749. 
Authority   of   cashier   to   receive, 

p.   899. 
Charging    account    of    depositor, 

p.   750. 
Deposit    for    investment,    p.    751. 
Deposit    of    worthless    check,    p. 

749. 
Deposit^to  credit,  p.  750. 
Interest  on   deposit,  p.  751. 
Overdrafts,    p.    751. 
Power   of   cashier    generally,    p. 

748. 
Security   for   deposit    of     public 

funds,   p.   751. 
Descriptio   personae,  p.   816. 
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CASHIER,  confd. 
Dissolution  for  violation  of  cashier's 

authority,  p.  473. 
Duty   of   director   acting   as    cashier, 

p.  276. 
Duty   to    observe    by-laws,    p.    275. 
Estoppel    to    deny    appointment    and 

qualification,   p.    795. 
Evidence   to   show   authority,   p.   863. 
Exchange: 

Buying  and  selling  exchange,  p. 
746. 
Executive  officer,  p.  274. 
Exercises    functions    of    a    treasurer, 

p.  711. 
Ex   officio   powers   not   unlimited,   p. 

712. 
Fraud: 

Loan  to  bank,  p.   782. 
Fraudulent    overissue    of    certificates 

of  stock,  p.  79. 
General   nature   and   extent   of  cash- 
ier's power  and  duties,  pp.  274,  710, 
858. 
General    rules    of    agency    apply,    p. 

712. 
Individual   interest   as   affecting  per- 
son  dealing  with   bank,   p.   857. 
Indorsement,    p.    766. 
Inherent   powers   greater   than   those 

of  president,  p.  711. 
Interest    on    deposit,    p.    751. 
Liability    of   cashier   for   acts    of   his 

subordinates,    p.    292. 
Loans,  p.  757: 

See  "Loans.'' 
Loan   to   bank: 

Power     of     cashier     to     borrov/ 
money  for   bank,   pp.   743,   744. 
Loan,    trust    and     investment      com- 
panies,  p.   2262. 
Losses   through   errors   of  judgment, 

p.   275. 
National   banks,   p.    2018: 

Acts   binding  on  bank,  pp.   2018- 

2020. 
General    powers    and     duties,     p. 
2018. 
'  Presumption   as   to   authority,   p. 

2019. 
Representative   of  bank,  p.   2018. 
Notice  to  cashier  as  notice  to  bank, 

p.  827. 
Overdrafts,    p.    751: 

See    "Overdrafts." 
Payment  of  individual  debts,  p.   857. 
Pledge    and    collateral     security,     p. 
768. 

Powers: 

See    infra,    "Contracts." 
As    to    acquisition    of    property, 

p.  727. 
Particular    powers    considered,  p. 

738. 
Previous   to   bank's    going     into 
operation,    p.    712. 


CASHIER,  confd. 

Power   to   bind   bank,   p.   711: 

Guaranty,   p.    745. 

Principal    and    surety,    p.    745. 
Presumptions   and   burden   of  proof: 

Presumed  to  have  authority 
incident  to   office,  p.  713. 

Presumption     that     indorsement 
was   in   usual   course   of    busi- 
ness,  p.   722. 
Proof    of    additional    or    unusual    au- 
thority, p.   714. 
Property,   p.   719: 

Cashier   of  private   bank,   p.   720. 

Good   faith,  p.  721. 

Negotiable    securities,   p.    720. 

Powers   of   cashier,   p.    7 J  9. 

Power  to  acquire  property,  p. 
727. 

Power  to  purchase  property,  p. 
724. 

Power  with  respect  to  person- 
alty and  securities  generally, 
p.  719. 

Presumption  that  indorsement 
was  in  usual  course  of  busi- 
ness, p.  722. 

Real  estate,  p.  725. 

Transfer  of  stock,  p.  723. 

Usual  course  of  business,  p.  721. 

Protest,   p.   765. 

Release,    p.    739. 

Reports    and    statements,    p.    354. 

Representations,   p.    776. 

Representative   of  the  bank   and  not 

of  the    directors,   p.   712. 
Restrictions    requiring    signature    of 

president    and    cashier,    p.    711. 
Savings  banks: 

See    "Savings    Banks." 
Signature : 

Restrictions    requiring    signature 
of   president     and     cashier,     p. 
711. 
Special    deposit,    p.    750. 
Subordinate    officers    under     his     di- 
rection, p.  710. 
Third    persons     without      knowledge 
not    bound     by      limitations     upon 
powers,    p.    713. 
Torts,   p.   780: 

Acts    not    within    corporate    au- 
thority, p.  780. 
Acts      without       corporate       au- 
thority,  p.   780. 
Transfer   of   stock: 

Powers    of   cashier   with    respect 
to    transfer    of   stock,    pp.    723, 
724. 
Treasurer,  p.  711. 

When  previous  sanction  or  subse- 
quent ratification  required  to  be 
shown,    p.    714. 

CASHIER'S  CHECKS 

See   "Checks." 
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CERTIFICATE 

Certificate   containing  blank  form  of 

assignment,    p.    107. 
Comptroller's    certificate    of     organ- 
ization  of  national   bank: 
See    "National    Banks." 
Doing    business    before    issuance    of 

certificate,   p.   17. 
Summary  remedies,  pp.  1728,  1730. 

CERTIFICATES    OF    DEPOSIT 

Action,    pp.    1285,    1326: 

Demand,  p.   1326. 
Acknowledgment   of   receipt    of   spe- 
cial   deposit,    p.    1263. 
Assignment: 

See    infra,    "Transfer    of     Certifi- 
cates." 
Bills,  notes  and  securities,  p.  1264. 
Bona   fide   holder,   p.   747. 
Bond,  p.  1264. 

Bond   or   undertaking,   p.   1264. 
Cancellation,   p.   1285. 
Cashier,  p.  749. 
Certificate  as  money,  pp.  1263,  1265, 

1281. 
Certificate  of  deposit  with  third  per- 
son  or   bank,   p.   901. 
Certificates    issued    before    organiza- 
tion   of   bank,    p.    900. 
Characteristics,  p.  1262. 
Chose   in   action,   p.   1264. 
Consideration    for    issuance,    p.    1266. 
Construction,    p.    1271. 
Credited   as   money,   p.   921. 
Definition,   p.   1262. 
Delivery   of  certificate   of  deposit,  p. 

982. 
Demand,  p.  1326. 
Deposit   of  money,   p.   1263. 
Evidence: 

Certificate  as  evidence,  p.  1353. 
Forgery,    p.    1274. 
Fraud  and   deceit: 

Signature    obtained   by   fraud;   p. 
1276. 
Illegal  certificates,  p.  1268. 
Indorsement: 

See    infra,    "Transfer    of    Certifi- 
cates." 
Insurance  company,  p.  1654. 
Interest-bearing   certificates,   p.    1269. 
Interpretation,    p.    1271. 
Limitation  of  actions,  pp.  1320,  1326. 
Loan,   p.   1262. 
Lost   certificate,  p.   1189. 
Medium   of  payment,   pp.   1263,   1265, 

1281. 
Money,  pp.   1263,  1265,   1281. 
National  banks,   p.   2027. 
Negotiability: 

See    infra,    "Transfer    of    Certifi- 
cates." 
Organization: 

Bank   reorganized,   p.    1284. 

Certificate    issued    by    bank    be- 
fore   reorganization,   p.    1267. 


CERTIFICATES       OF       DEPOSIT, 

cont'd. , 
Payment,   p.   1281: 
Agent,  p.   1283. 
Demand,   p.    1282. 
Guardian   or  ward,   p.   1284. 
Husband  or  wife,  p.  1283. 
Medium  of  payment,  p.   1281. 
Place,    p.    1282. 
Production      and      surrender     of 

certificates,    p.    1284. 
To  whom  payable,  p.   1283. 
Where      bank      reorganized,      p. 
1284. 
Payment  of  forged  or  altered  paper: 
See  "Payment  of  Forged  or  Al- 
tered  Paper." 
Payment    of    lost    or    stolen    certifi- 
cate, p.  1189. 
Pleading,   p.   1337. 
Post   note,   p.   1265. 
Power   of  bank   to   issue   certificates, 
pp.  747,  1265: 
Generally,  p.   1265. 
Savings  banks,  p.   1265. 
Statute    forbidding     issuance      of 

bills,  p.   1265. 
Time  and  demand  certificates,  p. 
1266. 
Promissory   note,   p.   1264. 
Redemption,  p.  1281. 
Renewal   certificates,    p.   1370. 
Signature,   p.    1268. 
Surrender  of  certificate,  p.   1284. 
Teller,  p.  752. 

Title    to   funds    deposited,   p.   1271. 
Transfer    of   certificates,   p.    1271: 
Bona  fide   holder,   p.   1277. 
By   delivery,   p.   1273. 
By    indorsement,    p.    1273. 
Certificate  not  indorsed,  p.  1278. 
Certificate     not     negotiable,      p. 

1279. 
Certificate   obtained  by  fraud,  p. 

1276. 
Effect   of   transfer,    p.    1281. 
Forged   certificate,   p.   1274. 
General   rule,   p.   1271. 
Indorsement,    pp.    1278,    1279. 
Mode  of  transfer,  p.  1273. 
Payable   at   bank,   p.   1272. 
Payable   in   currency,   p.   1272. 
Payable  on  return  of  certificates, 

p.  1272. 
Recital    that    certificate     is      not 

transferable,    p.    1272. 
Revocation    of   transfer,    p.    1277. 
Ri.ghts  and  liabilities  of  bank,  p. 

1374. 
Rights     and     liabilities      of      de- 
positor,   p.    1277. 
Rights     and      liabilities      of      in- 

dorser,   p.   1277. 
Rights   and   liabilities   of  parties, 

p.   1374. 
Rights    and    liabilities    of    trans- 
feree,   p.    1277. 
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CERTIFICATES       OF       DEPOSIT, 

cont'd. 

Under  statute   giving  power  to   sav- 
ings   banks,    p.    1265. 

Validity  of  certificates,   p.   1266. 

Void   security,   p.   1267. 

Who  may  issue,  p.  747,  1265. 

CERTIFICATES   OF   STOCK,  p.   85. 

See    "Stock." 
Corporate  seal,  p.  86. 
Definition,  p.   85. 
Duplicate   certificate,   p.   86. 
Form   and   requisites,   p.    85. 
Issue    of    new    stock    certificate    on 

transfer,  p.  112. 
National   banks: 

Certificate      not     negotiable,     p. 

1813. 
Effect   and   purpose    of   issue    of 

certificate,   p.    1806. 
Issuance  of  duplicate  in  place  of 
lost  certificate,  p.   1807. 
Necessity,   p.   85. 
Stipulation  as  to  lien,   p.   128. 

CERTIFICATION    OF    CHECK 

See   "Certified  Checks." 

CERTIFIED    CHECKS 

Actions    upon     certified      checks,      p. 
1187: 
By  whom  action  may  be  brought, 

p.   1187. 
Demand   a   prerequisite,   p.    1187. 
Alteration    of    instruments: 

Certification    of    altered    checks, 
p.  1183. 
Attachment   or   garnishment     of    de- 
positor's   account,    p.    937. 
Authority   to    certify,    p.    1172: 
Assistant    cashier,    p.    1174. 
Cashier,   p.    1173. 
General   rule,   p.   1172. 
President,    p.    1172. 
Teller,  p.  1174. 
Bank: 

Rights    and    liabilities     of      bank 
holding   certified    check   drawn 
on  another  bank,  p.  1187. 
Cancellation  of  check  on  application 

of  drawer,   p.   1186. 
Cashier,   p.    1173. 
Certification   of   check,   p.    747: 
Cashier,   p.   749. 
Power   of   officers    generally,    p. 

747. 
President,    p.    748. 
Teller,   p.   752. 
Definition,    p.    1171. 
Demand,   p.   1187. 
Distinguished    from    acceptance,     p. 

1171. 
Distinguished  from  guaranty,  p.  1171. 

a  B  &  B— 56 


CERTIFIED   CHECKS,  cont'd. 
Effect    of    and     implications     arising 

from  certification,  p.  1175: 
A    certified    check    not    money- 
Does  not  operate   as  -payment, 

p.    1179. 
After   delivery  check  can  not  be 

revoked    or    payment    stopped, 

p.  1178. 
Bank    bound    without    regard    to 

state    of    drawer's    account,    p. 

1180. 

Bank  estopped  to  deny  posses- 
sion of  sufficient  funds,  p.  1180. 

Bank  liable  only  to  bona  fide 
holder  for  value,  p.   1180. 

Bank's  liability  continues  in- 
definitely,  p.   1181. 

Certification  by  mistake,  p.  1181. 

Certification  creates  no  trust  and 
gives   no   lien,  p.   1181. 

Certification  equivalent  to  ac- 
ceptance,   p.    1175. 

Certification  obtained  by  fraud, 
p.    1182. 

Certification  of  checks  obtained 
fraudulently  or  in  a  fictitious 
name,   p.   1185. 

Certification  of  forged  and  al- 
tered   checks,    p.    1183. 

Certified  check  valid  though 
drawer  had  no  funds  in  bank, 
p.    1180. 

Creates  an  original,  actionable 
liability  against   bank,   p.   1175. 

Effect  of  certification  upon 
drawer's  interest  in  money  ap- 
propriated to  pay  check,  p. 
1177. 

Effect  of  certification  upon 
drawer's    liability,    p.    1178. 

Effect  or  certification  upon 
bank's  liability  to  drawer  and 
holder,  p.  1176. 

Forged  certification,  p.   1185. 

General  rules,  p.   1175. 

Genuineness  of  body  of  check 
not  warranted,   p.   1176. 

Guarantees  genuineness  of 
drawer's   signature,   p.   1176. 

Holder's  position  that  of  a  de- 
positor, p.  1178,  1179. 

Implication  that  check  has 
passed  from  bank's  custody, 
p.  1181. 

Implies  that  check  will  bo  paid, 
p.  1176. 

Implies  that  drawer  has  suffi- 
cient  funds,   p.    1175. 

Implies  that  funds  have  been  set 
apart  and  will  be  retained  for 
holder,   p.    1175. 
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CERTIFIED   CHECKS,   cont'd. 

Effect    of    and    implications    arising 
from  certification,  cont'd. 
Liability   of  bank   after   drawer's 
funds    have    been    attached,    p. 
1181. 
Signatures  of  payee  or  other  in- 
dorsers  not  guaranteed,  p.  1176. 
Transfer  of  a  certified  check  an 
assignment    of    the    money    to 
meet  it,  p.  1179. 
Estoppel: 

Bank   estopped   to    deny   posses- 
sion of  .sufficient  funds,  p.  1180. 
Forgery,  p.  1632: 

Certification    of    forged    checks, 

p.  1183. 
Forged  certification,  p.  1185. 
Guaranty: 

Genuineness  of  body  of  check,  p. 

1176. 
Genuineness    of    drawer's    signa- 
ture, p.  1176. 
Signatures  of  payee  or  other  in- 
dorsers,  p.  1176. 
Liens: 

Certification    creates    no    lien,    p. 
1181. 
Mistake,  p.  1181; 

Effect  of  bank's  mistake  in  pro- 
testing certified  and  paying  un- 
certified check,  p.   1186. 
Mode   of   certification,   p.   1171. 
Money,  p.  1187: 

Certification    not    within    inhibi- 
tion   against    issuing    notes    to 
circulate   as    money,   p.   1187. 
National  banks: 

Certification     without     funds,     p. 

2037. 
Effect     of    over    certification    of 
checks    by    national    banks,    p. 
1185. 
Indictment  for  wrongfully  certi- 
fying check,  p.  1960. 
Liability   for   wrongfully   certify- 
ing check,  p.  1928. 
Notes: 

See  "Rills,  Notes  and  Securities." 
Object  of  certification,  p.   1172. 
Over  certification,  p.  1185. 
Payment: 

Certified  check  does  not  operate 
as  pa}'ment,  p.  1179. 
Payment  of  checks: 

Time   of   demanding  payment   of 
check,  p.  1186. 
Postdated  checks,  p.  1175: 

Certification  of  postdated  checks, 
p.  1175. 
President,  p.  1172. 
Set-Off  by  bank: 

Indebtedness    of   holder   can   not 
be    set    off    against    check,    p. 
1187. 
Teller,  p.  1174. 


CERTIFIED   CHECKS,   confd. 
Time  of  certification,  p.  1174. 
Time     of     demanding     payment     of 

check,  p.  1186. 
Trust: 

Certification  creates  no  trust,  p. 
1181. 

CERTIORARI 

Taxation: 

To   review   assessment,   p.   2439. 

CHANGE  OF  NAME,  pp.  65,  165. 

CHARTER 

Sfee  "Franchise." 
Amendment,  p.  70. 
Banking      powers      under      charters 
granted  for  other  purposes,  p.  648. 
Bank  notes: 

Effect  of  forfeiture  of  charter  on 
stockholder's   liability,   p.   1699. 
Rights  of  holder  in  case  of  for- 
feiture of  charter,  p.   1691. 
Charter   as    contract,    pp.    50,    70,    71, 
457: 
Amendment,  pp.   50,   54,   56. 
Between  stockholders  and  state, 

p.  51. 
Inviolability,  p.  53. 
Legislative  contract,  p.  50. 
Provision  that  bank  notes  be  re- 
ceived   for    all    debts    due    the 
state,  p.   1645. 
Receivability  of  notes   for  taxes, 

p.  51. 
Repeal,  pp.  50,  54,  56. 
Charter     as     evidence     of     existence, 

p.  60. 
Charter  as  limit  of  powers,  p.  647. 
Charter  as  notice,  p.  69. 
Collateral  attack,  p.  69. 
Constitutional  law: 

Charter  as  contract: 

See  infra,   "Charter  as   Con- 
tract." 
Constructions   of  charters,  p.  647. 
Construction   strict,   p.   650. 
Contracts: 

See  infra,  "Charter  as  Contract."^ 
Dissolution: 

As    impairment   of   obligation   of 
contracts,  p.  457. 
Forfeiture: 

See    "Dissolution;''    "Forfeiture." 
Forfeiture   of  charter: 

See   infra,   "Bank   Notes." 
Impairment     of    obligation    of    con- 
tracts, pp.  50,  70,  71,  457. 
Interest,  p.  1572. 

Lien  of  bank  on  stock  and  dividends: 
See  "Lien  of  Bank  on  Stock  and 
Dividends." 
Mandatory    or   directory    provisions, 

p.  715. 
Necessity  for  charter,  p.  17. 
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CHARTER,  cont'd. 
Notice,  p.  69. 
Power  of  legislature  to     restrict,   p. 

648. 
Provisions   conferring  on  state  bank 
the  state's  rights  and  privileges,  p. 
649. 
Repeal,  p.  70. 

Special  charters  or  acts,  p.  53: 
Amendment,  p.  54. 
Constitutional  prohibition,  p.   54. 
Operation,  p.  54. 
Power  to  grant,  p.  53. 
Renewal,  p.  54. 
Repeal,  p.  54. 
Stockholder's  liability  for  withdrawal 

or  renewal  of  charter,  p.  1886. 
Usury,  p.  1587. 

CHECKS 

See   "Bills   and   Notes;"   "Collec- 
tion;"   "Drafts;"    "Payment    of 
Checks." 
Actions  by   depositors   or  others   for 
deposits: 
See    "Actions    by   Depositors    or 
Others  for  Deposits." 
Actions  by  payee  or  holder  of  check 
against  bank: 
See  "Actions  by  Payee  or  Holder 
of   Check   against    Bank." 
Alteration  of  instruments: 

See  "Alteration  of  Instruments." 
Acceptance  of  check: 

See   "Acceptance   of  Check.'' 
Application     to     debt     of     payee     or 

holder,  p.  1138. 
Assignments: 

See   "Assignments." 
Attorney: 

Drawn  to   order   of  drawer's   at- 
torney, p.  1153. 
Cashier: 

Drawing  check,  pp.  760,  763. 
Cashier's   check,  pp.  683,   1168: 
Revocation,  p.  1105. 
Ultra    vires    cashier's    check,    p. 
688. 
Certiiication  of  check: 

See  "Certified  Checks." 
Certified  checks: 

See  "Certified  Checks." 
Check  as  transfer   or  assignment  of 
funds  in  bank: 
See   "Assignment." 
Clearing  houses: 

See  "Clearing  Houses.'' 
Collections: 

See  "Collections." 
Consideration,  p.  1085. 
Countersigning: 

See  "Payment  of  Checks." 
Customs  and  usages,  p.  655. 
Date,  p.  1081. 
Death: 

Death  of  drawer,  p.  1098. 
Death   of  payee,  p.   1099. 


CHECKS,  cont'd. 

Declarations   in   check,   p.   1106. 
Demand: 

Check  as  demand,  p.  1324. 
Depositor    not    having    beneficial    in- 
terest: 
See  "Payment  of  Checks." 
Estoppel  to  refuse  credit,  p.  910. 
Evidence: 

Check  as  evidence,  pp.  1347,  1354. 
Fictitious  payee: 

See  "Payment  of  Checks." 
Forgery: 

See   "Forgery." 
Form,  pp.  1081,  1153. 
Fraud  and  deceit: 

Rights  of  bank  paying  check  ob- 
tained by  fraud,  p.  1148. 
Gambling  transaction,   p.   1085. 
Illegal  contracts,  p.  1085. 
Indorsement: 

See    "Indorsement." 
Insanity,  p.  1085. 
Insolvency,  p.   626: 

Drawers    of    drafts    on    consign- 
ment, p.  628. 
Equity  rules,  p.  638. 
Holders    of    protested    paper,    p. 

628. 
Rights    of   holders    of   checks    or 
drafts,  p.  626. 
Liability   of  bank   to   drawer   for   re- 
fusal to  pay: 
See  "Payment  of  check." 
Lien  on  deposit,  p.  1110. 
Memoranda  on  check,  pp.  1084,  1106. 
Municipal   corporations: 

Check  against  deposit  of  city,  p. 
1084. 
Necessity    for    check,    pp.    927,    1000, 

1081,  1321. 
Notice  not  to  pay: 

See  "Payment  of  Checks." 
Overdrafts: 

See  "Overdrafts." 
Payment  of  checks: 

See  "Payment  of  Checks.'' 
Liability  where  checks  or  drafts, 
received    in    payment,    are    not 
paid,  p.   1480. 
Payment  of  forged  or  altered  paper: 
See  "Payment  of  Forged  or  Al- 
tered  Paper." 
Person    to    whom    payment    may    be 
made: 
See  "Payment  of  Checks." 
Person  who  may  draw: 

See  "Payment  of  Checks." 
Possession  of  check  by  drawee: 

Presumption  of  payment,  p.  1144. 
Postdated     checks,    pp.    1081,     1106, 
1132; 
Acceptance,  p.  1132. 
Preference: 

Checks   deposited   for   collection, 
pp.  601,  609. 
Presentment,  p.  1092. 
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CHECKS,  confd. 
President: 

Drawing  check,  p.  760. 
Purpose,  p.  1085. 
Raised  checks; 

See  "Alteration  of  Instruments." 
Revocation  of  check: 

See  "Payment  of  Checks." 
Set-Off,  p.  557. 

Set  off  by  bank  against  persons  pre- 
senting checks,  p.  1025. 
Signature: 

See  "Payment  of  Checks." 
Teller's  check,  p.  1610. 

CHOSE   IN  ACTION 

Certificates   of  deposit,   p.   1264. 
Deposits,  p.   891: 

Depositor's  claim  against  bank  a 
chose   in  action,  p.  2186. 
Stock,  p.  77. 

CIRCULATING  NOTES 

See  "Bank  Notes." 

CIRCULATION 

See   "Taxation.'' 

CIRCULATION  OF  FOREIGN  CUR- 
RENCY, p.   1714. 

Contracts  relating  to  prohibited 
notes,  p.  1715. 

Criminal  law,  p.  1716. 

Criminal  prosecution,  p.  1717. 

In  absence  of  statute,  p.  1714. 

Laws  prohibiting  circulation,  p.  1714. 

Statutes  applicable  to  particular  per- 
sons and  transactions,  p.  1716. 

Unlawfully  issuing  foreign  bills  for 
circulation,  p.  1717. 

Value  of  foreign  notes  not  destroyed, 
p.  1715. 

CITIZENSHIP 

National  banks,  p.  1779. 

CLAIMS 

See  "Assignments  for  Benefit  of 
Creditor's   Insolvency." 

CLASSIFICATION  OF  BANKS,  p.  8. 

CLEARING  HOUSES,  p.  2280. 
Acceptance  subject  to  clearing  house 

rules,  p.  1128. 
Actions,  p.  2291. 

Agency  for  component  banks,  p.  2281. 
Definition,  p.   3280. 
Deposits: 

Rules  of  clearing  house  associa- 
tion, p.  892. 
Effect  of  insolvency  of  bank,  a  mem- 
ber of  clearing  house,  p.  2287. 
Evidence,  p.  2291. 
Forgery: 

Bank    paying    forged    checks,    p. 
2282. 


CLEARING  HOUSES,  cont'd. 
General   custom,   p.   2281. 
Indorsements: 

Effect  of  indorsements  on  checks 

passing  through  clearing  house, 

p.  3282. 

Right   to    make    rules    governing 

effect  of  indorsements,  p.  3283. 

Insolvency: 

Effect   of  insolvency   of  bank,   a 
member   of   clearing   house,   p. 
2287. 
Laches,  p.  2292. 
Mistake,  p.  2286: 

Check    put      through     clearing 
house,  p.  1148. 
Mutual    credits    given    by   banks    on 
settlement   made    through    clearing 
house,  p.  22S6. 
Nature,  p.  2280. 
Negligence,  p.  2286. 
Parties,  p.   2291. 

Payment    at    clearing    house    provi- 
sional, p.  1148. 
Payment  through   clearing  house,   p. 
2281: 
Contract  by  bank  to  pay  checks 
on     another     bank     presented 
through  clearing  house,  p.  2283. 
Generally,  p.  2281. 
Payment    of    checks    proper,    p. 

2282. 
When  bank  paying  forged  checks 
can   not  recover,   p.  2282. 
Pleading,  p.  2291. 
Presentation  of  check: 

Effect  of  presentation,  p.  2283. 
Presumption   of   good   faith    in   bank 

in  taking  up  check,  p.  2283. 
Priorities  in  regard  to  checks,  p.  1122. 
Priority  of  checks,  p.  1139. 
Reclamation    by   bank    charged,  with 
amount    of    drafts    or    checks    re- 
turned as  not  good,  p.  2286. 
Rights    and   liabilities    of   banks    and 
individuals     not    members,     p. 
2287. 
Clearances  made  by  a  aonmem- 
ber  through  a  member,  p.  2288. 
Payment  to  clearing  house  of  a 
draft  where  owner  is  not  mem- 
ber, p.   2289. 
Upon  whom  clearing  house  rules 
are    binding,    p.    2287. 
Rule  or  custom  limiting  time  within 
which    receiving   bank   can   re- 
turn notes   or  checks  that  are 
not  good,  p.  2284: 
Construction,   p.   2284. 
Validity,   p.   2284. 
Waiver,  p.  2286. 
Rule   that   errors   in   exchanges   shall 
be    adjusted    by    banks    concerned, 
p.  2283. 
Security  for  payment  of  balances,  p. 
2289. 
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CLEARING  HOUSES,  cont'd. 
Settlements   through   clearing  house, 

p.  3381. 
Status,  p.  3380. 
Transactions  through  clearing  house, 

p.  3281. 
What    amounts    to    negligence    in    a 

clearing-house    agent,   p.    2286. 
Who  is  liable  where  bank  pays  check 

through  clearing  house  by  mistake, 

p.   2286. 

CLERK 

Bills,  notes  and  securities,  p.  770. 

COLLECTIONS,   pp.   753,    1372. 
Acceptance: 

Duty    to    present    paper    for    ac- 
ceptance, p.  1466. 
Accounting: 

Duty    of   collecting   bank   to    ac- 
count to  principal,  p.   1447. 
Actions: 

Right  of  action  upon  paper  de- 
posited for   collection,  p.   1403. 

Suits  by  collecting  bank  to  en- 
force payment  of  paper  trans- 
mitted by  correspondent,  p. 
1501. 
Actions  for  negligence  or  default, 
p.   1501: 

Allegations  as  to  damages  re- 
sultant from  negligence  of 
bank,  p.  1503. 

Answer,   p.   1505. 

Assumpsit,  p.   1501. 

Damages,  p.  1517. 

Declaration,  petition  or  com- 
plaint, p.  1503. 

Evidence,   p.   1507. 

Form  of  remedy,  p.  1501. 

Instructions,  p.  1514. 

Measure  of  damages,  p.  1517. 

Pleading,   p.   1503. 

Presumptions  and  burden  of 
proof,   p.   1507. 

Questions   for   jurj-,   p.    1515. 

Right  of  bank  accepting  paper 
for  collection  to  sue  subagent 
for  negligence,  p.  1503. 

Sufficiency  of  pleadings  to  raise 
issue,  p.  1507, 

Trespass  on  the  case,  p.  1501. 

Who  may  sue,  p.  1502. 
Agency: 

See     infra,     "Relation     between 
Bank   and   Depositor   for   Col- 
lection." 
Agency  of  bank,  p.  658. 
Agents   and  correspondents,  p.   1404: 

Authority  of  bank  to  employ  no- 
tary or  attorney,  p.  1408. 

Authority  to  appoint  agents  for 
collection,  p.  1404. 

Collecting  bank  deemed  agent  of 
transmitting  bank  and  not  of 
owner  of  paper,  p.  1409. 


COLLECTIONS,   cont'd. 
Agents  and  correspondents,  cont'd. 
Collecting    bank    held    agent    of 

owner,  p.  1410. 
Continuance   and   termination   of 

agency,  p.  1411. 
Duties  of  agents  and  correspond- 
ents, p.  1411. 
Liabilities    of   agents   and   corre- 
spondents, p.  1411. 
Nature     of    agency    created    by 

such  appointment,  p.   1409. 
Negligence   or  default  of  agents 
or   correspondents: 
See     infra,     "Negligence     or 
Default  of  Agents  or  Cor- 
respondents." 
Powers     of     agents    and    corre- 
spondents, p.   1411. 
Propriety     of      appointment     of 
drawee  as  agent,  p.   1405. 
Altered  paper,  p.  1495: 

Actual   payment    of   proceeds   to 
principal     essential    to     relieve 
from  liability,  p.   1498. 
Application  of  general  rule  where 

drawee  is  a  bank,  p.  1496. 
Duty  of  bank  owing  altered  pa- 
per to  refund  amount  mispaid, 
p.   1497. 
General    rule    as    to    payment    of 
forged  check  or  bill  by  drawee, 
p.  1496. 
General  rules,  p.  1495. 
Liability   of   bank   acting   merely 

as   collecting   agent,   p.    1497. 
Liability  of  bank  collecting  check 
with     forged     indorsement,    p. 
1499. 
Liability    of   bank    collecting 
forged  or  raised  draft,  p.  1496. 
Answer,  p.  1505. 
Attorney,  p.  755: 

Authority  of  bank  to  employ  at- 
torney, p.  1408. 
Authority    in    making    collection,    p. 

1391. 
Authority  of  collecting  bank,  p.  1391. 
Bill  of  lading: 

Duties   and   liabilities   as   to   bills 
of  exchange  with  bills   of  lad- 
ing attached,  p.  1400. 
Surrender    of    bill    of   lading   be- 
fore making  collection,  p.  1400. 
Care  and  diligence  required,  p.  1391. 
Cashier,  p.  754. 
Conflict  of  laws,  p.  1376. 
Customs    and   usages,   pp.    657,    1392: 
Effect  of  custom  or  usage  as  ex- 
cusing   want    of    diligence    in 
collection,  p.  1394. 
Effect  of  customs  and  usages,  p. 

1392. 
Illustrations  of  usage  or  custom 

held  binding,  p.   1393. 
Special    directions,   p.    1393. 
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COLLECTIONS,  confd. 
Customs  and  usages,   cont'd. 

Taking  things  other  than  money 

in  payment,  p.  1398. 
Unreasonable    custom   or    usage 
not  binding,  p.  1394. 
Damages,  p.  1517: 

Bank  liable   only  for  actual  loss 
occasioned    by    negligence,    p. 
1517. 
Face  or  amount  of  bill,  note,  etc., 
prima    facie    measure    of    dam- 
age, p.  1518. 
Liability    of    bank    losing    trans- 
fers    of    land     certificates,     p. 
15S1. 
Measure  of  damages,  p.  151 7._ 
Measure   of   damages   for   failure 

to  collect  check,  p.  1531. 
Measure   of   damages   for   failure 
to    fix    liability    of    drawer    of 
draft,  p.  1520. 
Measure   of   damages   for  failure 
to   fix   liability   of  indorser,   p. 
1520. 
Right    of   bank    to    show    actual 
damage   sustained   or   to   show 
no    damage    actually    suffered, 
p.-  1519. 
Deposit   for   collection,   p.   1378. 
Duty  of  collecting  bank,  p.  1391. 
Effect  of  dissolution,  p.  495. 
Entry  of  deposit,  p.  1378. 
Evidence,  p.  1507: 

Admissibility,  p.   1510. 
Weight   and   sufficiency,   p.    1513. 
Failure  to  collect,  p.  1463: 

See  infra,  "Actions  for  Xeg- 
ligence   or   Default." 
Duty   to   give   notice   of   nonpay- 
ment or  dishonor,  p.   1471. 
Duty   to   make   collection   or   re- 
turn  paper,  p.   1463. 
Failure  to  apply  deposit  to  note 

due   from   depositor,  p.   1484. 
Failure     to     collect     interest,     p. 

1485. 
Failure    to    present    or    delay    in 
presenting    paper    for    accept- 
ance  and  payment,  p.   1466. 
General    rule    as    to    liability    of 
collecting  bank  for  negligence 
resulting  in  loss,  p.   1464. 
Liability   of   bank   in    general,   p. 

1463. 
Liability     of     transmitting     bank 
for   default  of   correspond- 
ent, p.  1476: 
See    infra,     "Negligence     or 
Default  of  Agents  or  Cor- 
respondents." 
Liability  where  checks  or  drafts, 
received    in    payment,    are 
not  paid,  p.  1480: 
General    rule    as    to    liabdity 
of  collecting  agent  receiv- 


COLLECTIONS,  confd 
Failure   to   collect,    confd. 

Liability  where  checks  or  drafts, 
received  in  payment,  are 
not  paid,  confd. 
ing   other    than   money   in 
payment,  p.  1480. 
Liability    limited     to    actual 
loss    occasioned  by    negli- 
gence, p.  1480. 
Liability  to  drawer  of  check, 

p.  1482. 
Negligence  in  presenting  for 
payment    checks    or    drafts 
taken  in  payment  of  origi- 
nal  paper,   p.   1481. 
Must    return    paper    or    account 

for   proceeds,   p.   1463. 
Negligence  in  sending  paper  di- 
rectly to  debtor,  p.  1466. 
Negligence   of  collecting  bank  in 

general,   p.   1464. 
Notes,   checks,   or   drafts   lost  in 
course  of  transmission,  p.  1483. 
Permitting  paper  to  be  renewed, 

p.   1485. 
Waiver  of  right  of  action  against 
bank,   or  ratification  of  bank's 
'acts,  p.  1485. 
Failure  to  fix  liability  of  indorser  or 
of    drawer    of    note,    check    or 
draft,  p.  1486: 
Duty  of  collecting  bank  to  pro- 
test paper,  p.  1488. 
General  rule,  p.  1486. 
Liability    for     default    or    negli- 

grence   of  notary,   p.   1491. 
Liability   for   negligence   of   cor- 
re.snondents     or   subagents,    p. 
1490. 
Liability  of  bank,  p.   1486. 
Protest,  p.  1488. 

Recovery    back    by    indorser    of 
payment  made  in  ignorance  of 
bank's   negligence,   p.   1495. 
Waiver  by  parties   sought  to  be 
charged,  p.  1487. 
Forged  paper,  p.  1495: 

Actual   payment    of   proceeds    to 
principal    essential     to    relieve 
from  liability,  p.  1498. 
Application  of  general  rule  where 

drawee  is  a  bank,  p.  1496. 
Duty  of  bank  owing  altered  pa- 
per to  refund  amount  mispaid, 
p.  1497. 
General    rule    as    to   payment    of 
forced  check  or  bill  by  drawee, 
p.    1496. 
General  rules,  p.  1495. 
Liabilitv   of  bank   acting  merely 

as  collecting  agent,  p.  1497. 
Liability  of  bank  collecting 
foreed  or  raised  draft,  p.  1496. 
Liability  of  bank  collecting  check 
with  forged  indorsement,  p. 
1499. 
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COLLECTIONS,  cont'd. 
Ignorance  of  agent,  p.  753. 
Indorsement: 

See    infra,    "Title    to    Paper    Re- 
ceived   for    Collection." 
In  general,  p.  753. 
Insolvency: 

Deposits  for  collection  after  no- 
tice of  insolvency,  p.  517. 
Revocation   of   agency,   pp.    1377, 
1440. 

Insolvency    of    collecting    bank,    p. 
1417: 

Acceptance  of  paper  for  collec- 
tion with  knowledge  of  insol- 
vency, p.  1419. 

Doctrine  that  proceeds  held  in 
trust  and  do  not  pass  to  re- 
ceiver of  bank,  p.  1420. 

Effect  of  agreement  or  custom 
allowing  use  of  money  by 
bank,  p.  1424. 

Effect  of  collection  before  as- 
signment of  collecting  bank,  p. 
1431. 

Effect  of  remitting  check  or  draft 
for  proceeds  by  collecting 
bank,  p.  1433. 

General  rule  as  to  collections 
made  after  insolvency  of  col- 
lecting bank,  p.  1417. 

General  rule  modified  by  spe- 
cial facts   of  the   case,  p.   1433. 

Holding  bank  as  trustee,  p.  1417. 

Identical  money  need  not  be 
traced  into  receiver's  hands,  p. 
1431. 

Liability  of  transmitting  bank  on 
insolvency  of  correspondent 
bank,  p.  1437. 

Liability  where  collection  is 
made  by  charging  to  account 
of  depositor,  p.   1434. 

Necessity  for  identification,  p. 
1438. 

Necessity  that  proceeds  be  shown 
to  have  passed  into  assets  of 
bank,  p.  1428. 

Owner  of  paper  stands  on  same 
ground  with  other  creditors  of 
bank,   p.   1433. 

Retention  of  proceeds  and  use 
thereof  by  collecting  bank,  p. 
1438. 

Right  to  proceeds  on  insolvency 
of  collecting  bank,  p.  1433. 

Title  of  bank  to  paper  and  col- 
lections made  after  insolvency, 
p.  1433. 

Title  to  paper  deposited  in  bank 
for  collection  and  credit,  p. 
1433. 

Title  to  uncollected  items  at 
time  of  suspension,  p.  1433. 

To  what  trust  attaches,  p.   1431. 


COLLECTIONS,  cont'd. 
Insolvency  of  collecting  bank,  cont'd. 
Where  a  collection  made  before 
assignment,  p.   1430. 

Where  special  agency  created, 
p.  1425. 

Insolvency   of   transmitting   bank,   p. 
1437: 

Agency  terminated  by  insol- 
vency of  forwarding  bank,  pp. 
1377,  1440. 

General  rule  as  to  liability  of 
collecting  bank  to  owner  of 
paper,  p.  1438. 

Interest  on  funds  recovered,  p. 
1441. 

Paper  received  with  notice  of 
ownership  in  third  person,  p. 
1446. 

Proceeds  credited  to  remitting 
bank,  p.  1441. 

Proceeds  remitted  before  knowl- 
edge of  insolvency  of  transmit- 
ting bank,  p.  1440. 
Right  of  correspondent  bank  to 
retain  proceeds  on  account  of 
debt  due  from  remitting  bank, 
p.    1443. 
Instructions,  p.  1514. 
Interest: 

Failure  to  collect  interest,  p.  1485. 
Insolvency  of  transmitting  bank, 
p.  1441. 
Liability   of   bank   to   maker   of   note 

left  for  collection,  p.  1404. 
Liability  of  directors,  p.  366. 
Liens : 

Lien  of  collecting  bank,  p.   1389. 
Lost  instruments,  p.   1495: 

Notes,    checks,   or   drafts   lost   in 
course  of  transmission,  p.  1483. 
Presumption,  p.  1508. 
Making  of  deposit,  p.  1378. 
Medium  of  payment,  p.  1451. 
Mistake: 

Payment  by  collecting  bank  un- 
der mistake,  p.  1453. 
Recovery  back  of  payment  made 

under  mistake,  p.  1453. 
Recovery    by    correspondent    di- 
rectly from  owner,  p.  1455. 
Recovery    by    correspondent    of 
payment  to  transmitting  bank, 
p.  1454. 
Negligence,   pp.   1391,   1464: 

See  infra,  "Actions  for  Neg- 
ligence or  Default;"  "Fail- 
ure   to    Collect;"    "Failure 
to  Fix  Liability  of  Indorser 
or     of    Drawer    of     Note, 
Check  or  Draft." 
Presumption,   p.    1509. 
Questions    of    law    and    fact,    p. 
1515. 
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COLLECTIONS,  cont'd. 
Negligence   or   default   of   agents   or 
correspondents,  pp.  1455,  1476: 

Bank  liable  to  its  correspondent 
bank  and  not  to  original  bank 
of  deposit,  p.  1479. 

Correspondent  or  subagent  held 
to  be  agent  of  the  owner  of 
paper,  p.  1477. 

Doctrine  that  bank  of  deposit  is 
not  liable  where  due  care  and 
diligence  used  in  selection  of 
subagent,  p.  1459. 

Doctrine  that  home  bank  is  lia- 
ble for  all  negligence  or  de- 
faults of  agents  or  correspond- 
ents, p.  1456. 

Failure  to  fix  liability  of  indorser 
or  of  drawer  of  note,  check  or 
draft,  p.   1490. 

General  rule,  p.  1455. 

Liability  as  dependent  upon  ques- 
tion of  consideration  for  col- 
lection, p.  1479. 

Liability  for  negligence  or  delay 
of  correspondent  in  making 
presentment,  p.   1479. 

Liability  of  bank,  p.  1455. 

Liability  of  express  companies 
for  acts  of  agents,  p.  1458. 

Liability  of  transmitting  bank 
for  default  of  correspondent, 
p.  1476. 

Proper  care  in  selection  of  cor- 
respondent or  subagent,  p. 
1476. 

Protest,  p.  1490. 

Transmitting     bank    held     liable 
for   negligence    of   correspond- 
ents or  agents,  p.  1477. 
Notary: 

Liability  of  bank   for   default   or 
negligence    of   notary,   p.    1491. 
Notary  public: 

Authority     of    bank    to     employ 
notary,  p.   1408. 
Notice: 

Duty  to   give   notice   of  nonpay- 
ment, p.  1471. 
Payment,  p.  1447: 

Acceptance  of  part  payment,  p. 
1399. 

Acceptance  of  payment  of  over- 
due paper,  p.   1399. 

Application  of  proceeds  to  debts 
due  bank,  p.  1450. 

Assignment  of  paper  to  third 
person,  p.   1448. 

Credit  to  third  person  at  owner's 
order  as  payment  to  latter,  p. 
1452. 

Duty  as  to  remittance  of  pro- 
ceeds, p.  1451. 

Duty  to  give  notice  of  nonpay- 
ment or  dishonor,  p.  1471. 

Duty  to  obey  instructions  as  to 
disposition  of  proceeds,  p.  1451. 


COLLECTIONS,  cont'd. 
Payment,  cont'd. 

General  rule,  p.  1447. 
Medium  of  payment,  p.  1451. 
Method   of    remitting   collection, 

p.   1452. 
Mistake,  p.  1453. 
Negligence  or   default  of  agents 

or  correspondents,  p.  1455. 
Notice  of  ownership,  p.  1448. 
Payment     by     correspondent     to 

transmitting  bank,  p.  1452. 
Payment   by   setting   off   against 
debt     due     from     transmitting 
bank,  p.  1452. 
Payment  of  proceeds  to  one  not 

owner,  p.  1450. 
Recovery  back  of  payment  made 

under  mistake,  p.  1453. 
Sufficiency   and  medium   of  pay- 
ment, p.  1451. 
Taking  things  other  than  money 
in  payment,  p.  1395: 
Acceptance  of  check,  p.  1396. 
Certified   check,   p.   1396. 
Confederate   money,   p.   1395. 
Customs  and  usages,  p.  1398. 
General  rule,  p.   1395. 
Pleading,  p.  1503. 
Pledge   and   collateral   security: 

Collections  on  securities,  p.  1563. 
Surrender    of    collateral    before 
making  collection,  p.  1399: 
Bills   of  exchange   with   bills 
of  lading  attached,  p.  1400. 
Bills   of  lading  taken  to   or- 
der of  vendor  and  drawer, 
p.  1401. 
Effect    of    indorsement    '"for 

collection,"  p.  1401. 
Effect    of    unauthorized    de- 
livery of  bill  of  lading,  p. 
1402. 
General  rule,  p.  1399. 
Propriety  of  delivering  bill  of 
lading  upon   acceptance  of 
time   draft,  p.   1400. 
Surrender   of   bill   of   lading, 
p.  1400. 
Possession: 

Necessity  for  possession  of  paper 
by   collecting   bank,   p.    1379. 
Power  of  collecting  bank,  p.  1391.  . 
Power  to  collect  implied  from  char- 
acter of  business,  p.  1377. 
Preference: 

Checks   deposited   for   collection, 

pp.  _  601,   609. 
Preference  of  claims  of  forward- 
ing or  collecting  banks  on  in- 
solvency, p.  594. 
Right   of  collecting  bank  to   ob- 
tain preference  for  debt  due  it- 
self, p.  1392. 
Presentment: 

Duty  to  present  paper  for  accept- 
ance and  payment,  p.  1466. 
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COLLECTIONS,  cont'd. 
President,  p.  754. 

Presumptions    and   burden   of   proof, 
p.  1507: 
Presumption    as    to    continuance 
of  agency,   p.   1380. 
Principal  and  agent: 

See    infra,    "Agents    and    Corre- 
spondents;" "Relation  between 
Bank   and   Depositor   for    Col- 
lection." 
Proceeds: 

See    infra,    "Payment;"    "Rights 
and  Liabilities  as  to  Proceeds." 
Questions  of  law  and  fact,  p.  1515. 
Ratification: 

Ratification     of    bank's     acts,     p. 
1485. 
Receipt  of  deposit,  p.  1378. 
Receivers: 

Collection  of  assets  by  receivers: 
See  "Receivers." 
Relation  between  bank  and  depositor 
for  collection,  p.  1374: 
After  collection,  p.  1416. 
Agent   of  holder,   not   drawer,  p. 

1374. 
By  what  law  contract  governed, 

p.  1376. 
Consideration   for   bank's   under- 
taking, p.  1376. 
Debtor  and  creditor,  p.  1416. 
Effect  of  entering  credit  in  books 

of  bank,  p.  1375. 
Efifect  of  making  instrument  pay- 
able at  bank  as  establishing  an 
agency,  p.  1379. 
Not  that  of  debtor  and  creditor, 

p.  1374. 
Principal  and  agent,  p.  1374. 
Revocation  of  agency,  p.  1377. 
Restrictive  indorsement: 

See    infra,    "Title    to    Paper    Re- 
ceived for  Collection." 
Rights  and  liabilities  as  to  proceeds, 
p.  1415: 
General  rule,  p.  1415. 
Insolvency  of  collecting  bank: 
See     infra,     "Insolvency     of 
Collecting   Bank.'' 
Insolvency  of  transmitting  bank: 
See     infra,     "Insolvency     of 
Transmitting  Bank." 
Ownership    of   proceeds    on    col- 
lection, p.  1415. 
Property   of   owner   of  check,   p. 

1415. 
Relation   between   bank   and   de- 
positor after  collection,  p.  1416. 
Set-off: 

Right    to    set    off   paper    agamst 
debt  owing  by  bank,  p.  1390. 
Set-off  by  bank: 

Application  of  proceeds  to  debts 
due  bank,  p.  1450. 
Suspension  of  bank,  p.  1377. 


COLLECTIONS,  cont'd. 
Teller,  p.  755. 

Title  to  paper  received  for  collection, 
pp.   1380,   1432: 

Application  of  rule  to  paper 
transmitted  by  bank  to  an- 
other for  collection,  p.  1382. 

Effect  of  general  or  blank  in- 
dorsement, p.  1385. 

Effect  of  indorsement  "for  col- 
lection," p.  1386. 

Effect  of  indorsing  "for  deposit," 
p.  1388. 

Effect  of  pledge  or  transfer  to 
third  person,  p.  1391. 

Effect  of  restrictive  indorsement, 
p.   1385. 

General  rule,  p.  1380. 

Insolvency  of  collecting  bank,  p. 
1432. 

Lien  of  collecting  bank,  p.  1389. 

Presumption  as  to  title  in  holder, 
p.   1509. 

Question  of  fact,  p.  1382. 

Retention  of  title  by  depositor, 
p.  1380. 

Right  to  set  off  paper  against 
debt  owing  by  bank,  p.  1390. 

Title  to  paper  deposited  in  bank 
for  collection  and'  credit,  p. 
1433. 

Where  collection  fully  completed, 
p.   1384. 
What  constitutes   collection,  p.   1412: 

Completion  of  collection  by  pay- 
ment to   bank,  p.   1412. 

Effect  of  acceptance  of  certified 
check  from  drawer  of  draft,  p. 
1412. 

Effect  of  charging  amount  of 
note  to  maker  and  crediting  to 
sender,   p.    1414. 

Effect  of  crediting  paper  as  cash, 
p.   1412. 

General  rule,  p.  1412. 

General  rule  as  to  crediting  col- 
lecting bank  and  debiting  check 
to  drawer,  p.  1414. 

Settlement  between  the  collect- 
ing bank  and  correspondent  as 
collection,  p.   1413. 

When  collecting  bank  charge- 
able with  proceeds,  p.  1412. 

COMMISSIONERS 

See  "Receivers,  Trustees  or 
Commissioners  in  Proceedings 
for    Dissolution." 

COMMISSIONS 

Interest: 

Commission  in  addition  to  in- 
terest as  usury,  p.  1580. 

COMMODITY 

Deposits,  p.  907. 
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COMPENSATION    OF    OFFICERS, 

p.  304. 

COMPLAINT 

See     "Declaration,     Petition     or 
Complaint." 

COMPROMISE   AND    SETTLE- 
MENT 

Actions  to  e'nforce  stockholder's  lia- 
bility, p.  1874. 
Cashier,  p.  739: 

Changing    character    of   relation, 

p.  740. 
Extension  of  time,  p.  739. 
Power  of  cashier,  p..  739. 
Power  to  enter  into' composition 

and  discharge,  p.  741. 
Power  to  receive  payment  other 

than  money,  p.  741. 
Special  authority,  p.  742. 
Substitution  of  securities,  p.  740. 
Directors,  pp.  733,  734. 
Liability  of  officers  for  loss,  p.  289. 
Officers  and  agents,  p.  742. 
President,  p.  707. 
Receivers,  pp.  548,  1874,  2141: 

Power  to  compromise,  p.  544. 
Trustees  appointed  to  wind  up  bank, 

p.  485.  . 
Usury,   p.   2071. 

COMPTROLLER 

See  "National  Banks.'' 

COMPTROLLER  OF  CURRENCY 

See  "National  Banks." 

CONFESSION   OF  JUDGMENT 

President,  p.  771. 

CONFLICT   OF  LAWS 

See   "Foreign   Banks.'' 
Ancillary  suit,  p.  215. 
Collections,  p.  1376. 
Deposits: 

What  law  governs,  p.  891. 
Interest,   pp.   1570,   1571,   2041. 
Letters  of  credit,  p.  1627. 
Loans  and  discounts,  p.  1535. 
National  banks: 

See   "National    Banks." 
Pledge     and     collateral     security,     p. 

1544. 
Taxation,  p.  2301. 
Transfer  of  stock,  p.  1810. 
Usury,  pp.  1579,  2041. 

CONFUSION  OF  GOODS 

Mingling  funds,  pp.  943,  951. 

CONGRESS 

Power    of   congress    to    incorporate, 

p.  46. 
Power   to    control   and    regulate   na- 
tional banks; 
See  "National  Banks." 


CONSOLIDATION,  p.  468. 

Effect  of  consolidation,  p.  468. 
National  banks,  p.  2112. 
Right  to  consolidate,  p.  468. 
What  constitutes,  p.  468. 

CONSPIRACY 

Cashier,  p.  784. 
Fraud,  p.  783. 

CONSTITUTIONAL  LAW 

See    "Control    and    Regulation;" 
"Unauthorized    Banking." 
Bank  guaranty  funds,  p.  30. 
Bank  notes: 

See  "Bank  Notes." 
Bill  of  credit: 

Bank  notes, , p.  1646. 
Charter  as  contract: 

See  "Charter." 
Constitutional    and    statutory    provi- 
sions, p.  15. 
Criminal  responsibility,  p.  393. 
Criminal  statute  against  receiving  de-. 
posits    after    knowledge    of    insol- 
vency, p.  398. 
Criminal  statutes,  p.  393. 
Dissolution,  p.  457. 
Execution,  p.  459. 
False  entries,  p.  411. 
Impairment     of    obligation     of    con- 
tracts, pp.  71,  457: 
Charter  as  contract: 
See  "Charter." 
Dissolution  as  impairment  of  ob- 
ligation of  contracts,  p.  457. 
Liability   of   stockholders,   p.   161. 
Limitation  of  indebtedness,  p.  29. 
Power  to  incorporate,  p.  46.  ' 

Power    to    issue    or    circulate    bank 
notes: 
See  "Bank  Notes." 
Prohibition   and   regulation   of  bank- 
ing, pp.  4,  5,  6. 
Safety  funds  and  deposits  of  securi- 
ties, p.  30. 
Special  charters  or  acts,  p.  54. 
Statutes: 

Restricting  powers  of  trustee,  p. 
459. 
Summary   remedies   bv   execution,  p. 

459. 
Taxation: 

See  "Taxation." 
Waiver   of   constitutional    objections, 
p.  459. 

CONSTITUTION  OF  BANK,  p.  69. 

CONTRACTS,  p.  671. 

Attempt  to  enforce,  pp.  804,  812. 
Authentication,  p.  671. 
Cashier,  p.   737: 

Agreements  as  to  application  of 

money  or  payments,  p.  742. 
Buying  and  selling  exchange,  p. 
746. 
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CONTRACTS,  cont'd. 
Cashier,  cont'd. 

Composition  and  discharge,  p. 
741. 

Compromise  or  settlement,  p. 
739. 

Contract  to  pay  nionej'-  other- 
wise than  in  way  of  loan,  p. 
742. 

Control      and     management     of 

bank's  property,  p.  738. 
Extension    of    time    operating    a 

release,  p.  739. 
Notice  of  restriction  of  cashier's 

powers,  p.  737. 
Particular  powers  considered,  p. 

738. 
Power  of  cashier  to   contract   in 

behalf  of  bank,  p.  737. 
Power  to  bind  bank  as  surety  or 

guarantor,  p.  745. 
Power  to  bind  bank  for  his  pri- 
vate benefit,  p.  738. 
Power  to  pay  debts  and  obliga- 
tions of  bank,  p.  745. 
Power  to  renew  notes,  p.  745. 
Receiving    payment     other     than 

money,  p.  741. 
Release,  p.  739. 

Restriction  upon  customary  pow- 
ers of  cashier,  p.  737. 
Statutory  restrictions  on  borrow- 
ing money,  p.  744. 
Substitution  of  securities,  p.  740. 
To   borrow   money   for   bank,   p. 

743. 
To   pay  notes   and   drafts   out   of 
funds  of  customers,  p.  743. 
Charter  as  contract: 

See  "Charter." 
Contracts  between  banks  entered  into 
by  contracting  officers  common  to 
both,  p.  672. 
Contract  to  honor  drafts,  p.  672. 
Contracts   under   seal,   p.   672. 
Custom  and  usage,  p.  701. 
Directors,  p.  732; 

Compromise    or    settlement; 

See   "Compromise   or   Settle- 
ment." 
Delegation    of   power   by   direct- 
ors, p.  735. 
Donation     or     appropriation     of 

bank's  funds,  p.  733. 
Fraud  of  directors,  p.  735. 
Liquidatioh   contract,  p.  733. 
Power  of  directors,  p.  733. 
Power  to  borrow  money: 
See  "Loans  to  Bank." 
Release: 

See    "Release." 
Estoppel  to    deny    authority  of    offi- 
cer or  agent,  p.  795. 
Execution  of  contracts,  p.  732. 


CONTRACTS,  cont'd. 
Express,  p.  701. 
Formality,  p.  671. 

Form  and  manner  of  executing  con- 
tract, p.   732. 
Fraudulent  contracts,  p.  729. 
General  principles,  p.  728. 
Illegal  contracts,  pp.  673,  729,  731. 
Illegal  contracts  relating  to  circulat- 
ing notes,  p.  673. 
Implied,  p.  701. 

Loan,    trust,    and    investment    com- 
panies, p.  2259. 
Notice  of  limitation  of  bank's  power, 

p.  672. 
Officers  and  agents,  p.  728: 

Representation   of  bank  by   offi- 
cers and  agents: 
See  "Representation  of  Bank 
by    Officers    and    Agents." 
Power   with    respect   to   contracts   in 

general,  p.  671. 
President,  p.  736. 

Presumptions    and   burden   of  proof: 
Presumption    as    to    existence    of 
circumstances  authorizing  con- 
tract, p.  697. 
Public  policy,  p.  729. 
Ratification: 

See  "Ratification.'' 
Real  estate: 

Illegal  contracts,  p.  731. 
Receiving   and    retaining   benefits    of 

transaction,  pp.  797,  810. 
Representation    of   bank: 

See   "Officers   and  Agents." 
Savings  banks: 

Power  to  contract  in  general,  p. 
2177. 
Scope  of  authority,  p.  728. 
Shifting     responsibility     to      officers 

and  agents,  p.  731. 
Subscription   contract,  p.   673. 
Termination,  p.  674. 
Ultra  vires: 

See  "Ultra  Vires." 
Writing,  p.  701. 

CONSTRUCTIVE  NOTICE 

See  "Notice  to  Officer  or  Agent." 

CONTROL  AND  REGULATION 

See   "Unauthorized   Banking.'' 
Constitutional  provisions,  p.  15. 
Deposits   of   securities: 

See  "Safety  Funds  and  Deposits 
of  Securities." 
Examiners: 

See  "Examiners.'' 
Foreign  banks,  p.  41. 
In  general,  p.  13. 
License   fees: 

See  "Licenses." 
Limitation  of  indebtedness,  p.  29. 
Police  power,  p.  13. 
Power  to  control  and  regulate,  p.  13. 
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CONTROL     AND      REGULATION, 

cont'd. 
Prohibition  and  regulation,  p.  4. 
Public  examiners: 

See  "Examiners." 
Reports: 

See   "Reports   and   Statements." 
Requirement  of  reserve,  p.  15. 
Requirement  of  residuary,  p.  15. 
Reserves: 

See  "Reserves.'' 
Restriction  on  investment  in  real  es- 
tate and  fixtures,  p.  15. 
Right  of  banking: 

See  "Right  of  Banking." 
Safety  funds: 

See  "Safety  Funds  and  Deposits 
of  Securities." 
Savings  banks,  p.  2167. 
Statements: 

See  "Reports  and  Statements." 
Statutes,  pp.  15,  16. 
Submission    of    general   banking   law 

to  people,  p.  15. 
Unauthorized  banking: 

See  "Unauthorized  Banking."' 

CONVERSION 

See     "Embezzlement;"      "Misap- 
propriation of  Funds." 

CONVEYANCES 

See      "Property      and      Convey- 
ances;" "Real  Property." 
Transfers     and    preferences    affected 
by  insolvency: 

See  "Insolvency." 

CORPORATE  EXISTENCE 

See     "Evidence    of     Existence;" 
"National  Banks." 
Branch  bank,  p.  67. 
Comptroller's  certificate  of  organiza- 
tion of  national  bank: 

See  "National  Banks." 
Estoppel,   pp.    2105,    2106: 

National  banks,  p.  1792. 
Evidence   of  corporate   existence: 

See  "National  Banks." 
National  banks: 

See   "National  Banks.'' 
Necessity  of  averring,  p.  1745. 
Pleading,  p.  1745. 

Right    to    question    corporate    exist- 
ence, p.  58. 
Stockholders: 

Denial  of  corporate  existence,  p. 
3  86. 
Term  of  existence   in  general,  p.   63. 

CORPORATE  SEAL 

See  "Seal." 

CORPORATION  CAPITAL 

See  "Capital." 


CORPORATIONS 

See  "Stockholders." 
Authority  of  corporations  for  partic- 
ular purposes,  p.  6. 
Authority    of    corporation    organized 

under  general  laws,  p.  6. 
Banking  through  agency  of  corpora- 
tion a  franchise,  p.  6. 
Bank     not    necessarily     corporation, 

p.  7. 
Charter: 

See  "Charter." 
Charter  as  contract: 

See  "Charter." 
Classes  of  banks,  p.  45. 
Consolidation: 

See  "Consolidation." 
Countersigning   check,    p.    1083. 
Deposits: 

Deposit  by  officers  or  agents  of 
corporations,  p.   970. 
Dissolution: 

See  "Dissolution." 
Foreign  corporations: 

See    "Foreign    Banks;"    "Foreign 
Corporations." 
Incorporation: 

See   "Incorporation." 
Individual   not   a   corporation,   p.   45. 
National  banks: 

Power  to  create,  p.  1786. 
Payment  of  checks,  p.  1089. 
Promoters,    duties    and   liabilities    of, 

p.  45. 
Reorganization: 

See   "Reorganization." 
State  banks,  p.  7. 

Stockholder's    statutory   liability   can 
not  be  enforced  by,  p.  230. 

CORPORATION  STOCK 

See  "Stock." 

COSTS,  p.  1765. 
Actions  to  enforce  stockholder's  lia- 
bility, pp.  244,   252. 
Actions  to  enforce  stockholder's  lia- 
bility, p.  1900. 
Bank  notes,  p.  1714. 
Criminal  law,  p.  450. 
Dissolution,  p.  525. 
Dissolution  proceedings,  p.  482. 
Individual  liability,   pp.   178,   179. 
Insolvency,  p.  525. 
Items   taxable,   p.   3  765. 
Liability  for  costs,  p.   1765. 
National  banks: 

Actions    by    or    against    receiver 
or  agent,  p.  2153. 
Receivers,  p.  559: 

Actions    by    or    against    receiver 
of  national  bank,  p.  2153. 
Right  to  costs,  p.  1765. 
Savings  banks,  p.  2236. 
Set-off  by  depositor,  p.  1071. 
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COUNTERCLAIM 

See    "Set-Off;"    "Set-Off    against 
Bank;"  "Set-Off  by  Bank." 

COUNTERFEIT 

Bank  notes,  p.  1668. 
COUNTERSIGNING 

See  "Payment  of  Checks." 
COUNTY 
Public  funds: 

See  "Public  Funds." 
Taxation,  p.  3299. 

CREDITORS 

See  "Stockholders;"  "Trust  Fund 
for  Benefit  of  Creditors." 
Effect  of  dissolution: 
See  "Dissolution." 

CREDITOR'S  SUIT 

See   "Actions   to   Enforce   Stock- 
holder's Liability." 
Dissolution,   p.   522. 
Enforcement   of   stockholder's   liabil- 
ity, p.  216. 
Insolvency,   p.   522. 
Judgment,  p.  248. 
Parties,  p.  523. 

CRIMINAL  LAW 

Accomplices  and  accessories,  pp.  395, 

1928. 
Bank  notes: 

Circulating  foreign  bills,  pp.  1716, 

1717. 
Criminal  prosecutions,  p.  1673. 
Evidence,  p.   1673. 
Indictment,   p.   1672. 
Issuing,  passing-  and  receiving  as 

constituting  crime,  p.  1664. 
Variance,   p.   1674. 
Bank   purchasing   its   own   shares,   p. 

414. 
Constitutionality   of   statutes,   p.   393. 
Constitutional   provisions,   p.   393. 
Construction   of   statutes,  p.   394. 
Costs,  p.  450. 
De  facto  banks,  p.  395. 
Discounts,  p.  413. 
Dividends,  pp.  414,  1940. 
Doing    business    while    insolvent,    p. 

397. 
Embezzlement: 

See    "Embezzlement."       See    in- 
fra, "National  Banks." 
Evidence: 

See  "Evidence.''     See  infra,  "Na- 
tional Banks." 
.    False  books,  pp.  411,  433,  439. 
False  entries,  pp.  410,  419,  433: 

See     "Indictment."       See     infra, 
"National   Banks." 
False  pretenses,  p.  397. 
False  reports  or  entries: 

See  infra,  "National  Banks." 
False    reports,     statements     and    re- 
turns, pp.  354,  411,  1785,  1786,  2252. 


CRIMINAL   LAW,  cont'd. 
Foreign   bank   notes,   pp.   1716,    1717. 
Fraud  and  deceit,  p.  396. 
Illegal  and  unauthorized  banking,  p. 

396. 
Illegal  dividends,  p.   414. 
"Incorporated  banks,"  p.  394. 
Indictment  and  information: 

See    "Indictment    and    Informa- 
tion." 
Insolvency,   p.   396. 
Instructions: 

See    "Instructions.''      See    infra, 
"National   Banks." 
Loans,  p.  413. 
National  banks,  p.   1928: 

Accomplices    and   accessories,   p. 

1928. 
Admissibility  of  evidence,  p.  1967: 
As  to  abstraction,  p.  1969. 
As  to  false  entries,  p.  1969. 
As  to  misapplication,  p.  1967. 
As    to    unlawfully    certifying 
check,  p.  1970. 
Aiders  and  abettors,  p.  1941. 
Embezzlement   and   misappropri- 
ation, p.  1930: 
Abstraction,    p.    1930. 
Common-law    or    state    stat- 
ute, p.  1937. 
Consent     or     knowledge     of 

other  officers,   p.   1936. 
Conversion  to  use  of  defend- 
ant, pp.  1935,   1950. 
Declaration   of   dividends,   p. 

1940. 
Description  of  bank,  p.  1953. 
Description     of     money,     p. 

1953. 
Demurrer,  p.  1945. 
Duty  of  officers,  p.  1952. 
Embezzlement,  p.   1932. 
Giving  credit,  p.  1938. 
Indictment,  p.  1944. 
In  general,  p.  1930. 
Injury  to  bank,  pp.  1935,  1951. 
Intent,    pp.   1933,    1948. 
Knowledge    and    consent    of 

directors,  p.  1952. 
Loan  or  discount,  p.  1939. 
Manner    in    which    made,    p. 

1949. 
Means  of  commission  of  of- 
fense, p.  1937. 
Misapplication,   p.   1930. 
Moneys,  funds  or  credits,  p. 

1932. 
Negativing  defenses,  p.  1947. 
Officer,  agent,  p.  1932. 
Payment     of     overdraft,     p. 

1937.  ^ 
Possession  of  funds,  p.  1948. 
Previous  possession,  p.  1933. 
Separate  counts,  p.  1947. 
Several    offenses    in    one    in- 
dictment, p.  1948. 
Unlawfulness  of  act,  p.  1952. 
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CRIMINAL  LAW,  confd. 
National  banks,   cont'd. 

Embezzlement  and   misappropri- 
ation, confd. 

Evidence,    p.    1967. 
Indictment: 

See  "Indictment." 
Instructions,  p.  1973: 

Charge     as     to     burden     of 

proof  and  presumption,  p. 

1976. 

Charge  as  to  intent,  p.   1975. 

Charge    as    to    state    law,    p. 

1975. 
Generally,  p.  1973. 
National  bank  act,  p.   1974. 
Request,  p.  1974. 
Issues,  p.  1964. 
Jurisdiction,  p.  1973. 
Making  false  entries  or  reports, 
p.  1919: 
By    whom    entry    made,    p. 

1926. 
Conspiracy  to  make  false  en- 
try, p.  1933. 
Falsity   apparent,   p.    1931. 
Forgery     not     involved,     p. 

1921. 
General   rule,   p.    1919. 
In  person  or  by  another,  p. 

1937. 
In  pursuance  of  duty,  p.  1927. 
Intent,  p.  1919. 
Knowingly,  p.   1919. 
Negligent   or  inadvertent,  p. 

1920. 
Officer  deceived,  p.  1931. 
Principals     and     accessories, 

p.  1938. 
Request    by    comptroller,    p. 

1922. 
What    amounts    to    false    en- 
try   or    report,    pp.    1922- 
1936. 
Proof,   p.   1964. 
Prosecution,  p.   1943. 
Punishment,  p.  1943.. 
Questions    of    law    and    fact,    o. 

1977. 
Trial,   p.    1973. 

United  States  courts,  p.  1972. 
Variance,   p.   1967. 
Weight   and   sufficiency: 

Evidence,   p.   1970. 
Wrongfully     certified     check,     p. 
1928: 
Intent,  p.  1939. 
Knowledge,  p.   1939. 
What    amounts    to    violation 
of  "statute,   pp.    1939,    1930. 
Negligence,  p.  396. 
Offenses,  p.  396. 

Offenses  by  banks  or  bankers,  p.  43_. 
Offenses    by    persons    dealing    with 

banks,  p.  43. 
Officers    and    agents    comprehended 
within  statute,  p.  394. 


CRIMINAL  LAW,  cont'd. 
Officers  of  de  facto  banks,  p.  395. 
Overdrafts,  p.  413. 
Presumption  and  burden  of  proof,  p. 

430. 
Receiving    deposits    after    knowledge 

of  insolvency,  p.  398. 
Repeal  of  statutes,  p.  395. 
Reports: 

See  infra,  "False  Reports, 'State- 
ments and  Returns.'" 
Restitution,  p.  450. 
Sentence  and  punishment,  p.  449. 
Statements: 

See  infra,  "False  Reports,  State- 
ments and  Returns." 
Statutory  provisions,   p.    393. 
Unauthorized  banking,  p.  25: 

Criminal    liability    for    receiving 
deposits  with  knowledge  of  in- 
solvency, p.  401. 
Indictment,  p.  36. 
Information,  p.  36. 
In  general,  p.  35. 
Offense  a  statutory  one,  p.  35. 
Usury: 

Criminal  prosecution  under  state 
statute,  p.  3073. 
Variance: 

See  "Variance."' 
Verdict,  p.  449. 

CROSS  BILL 

Actions  to  enforce  stockholder's  lia- 
bility, p.  343. 

CURRENT  BANK  NOTES,  pp.  1634, 

1638. 

See  "Bank  Notes." 

CURRENT  FUNDS,  p.  1638. 

CUSTOMS   AND    USAGES,   pp.   650, 

1758. 
Abandonment,  p.  654. 
Admissibility  of  evidence  and  its  suf- 
ficiency, p.  650. 
As  to  deposits,  p.  655. 
Can    not    contradict    rule    of   law,   p. 

653. 
Certainty,   p.   653. 
Character  and  effect,  p.  651. 
Checks,  p.  655. 
Clearing  houses: 

See   "Clearing   Houses." 
Collections,  pp.  657,  1392: 

Effect  of  customs  and  usages,  p. 

1392. 
Effect    of    custom    or    usage    as 
excusing  want   of   diligence   in 
collection,  p.  1394. 
Illustrations  of  usage  or  custom 

held  binding,  p.  1393. 
Special    directions,   p.    1393. 
Taking  things  other  than  money 

in  payment,  p.  1398. 
Unreasonable    custom    or    usage 
not  binding,  p.  1394. 
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CUSTOMS     AND     USAGES,     cont'd. 

Contracts,  p.  701. 

Deposits,  p.  655. 

Discounts,  p.  658. 

Effect     of    custom     for     transacting 
banking  business,  p.  654. 

Evidence    of    custom    and    usaee     o 
650.  -^ 

Forgery: 

Forged  draft,  p.  1616. 

Handling  and  safe-keeping  of  funds, 
p.  278. 

Interest,  p.  1573.  • 

Loans,  p.  658. 

Loans  and  discounts,  p.  1536. 

Medium  of  payment,  p.  1008. 

National  banks: 

Delegation  of  authority  by  boards 
of  directors,  p.  2014. 

Notes  payable  at  bank,  p.  1169. 

Notice  of  maturity  of  negotiable  pa- 
per, p.  655. 

Notice  of  usage,  p.  652. 

Overdraft,  p.  1134. 

Particular  customs,  p.  655. 

President's  powers,  p.  706. 

Presumption   of  action   by   directors, 
p.  654. 

Question  of  fact,  p.  651. 

Uniformity,  p.  652. 

DAMAGES 

Bank  notes,  p.  1689. 
Collections,  p.   1517: 

Bank  liable   only  for  actual  loss 

occasioned    by    negligence,    p. 

1517. 
Face    or    amount    of    bill,    note, 

etc.,    prima    facie    measure    of 

damage,  p.  1518. 
Liability  of  bank  losing  transfers 

of  land  certificates,  p.  1521. 
Measure  of  damages,  p.  1517. 
Measure   of  damages   for   failure 

to  collect  check,  p.  1521. 
Measure   of   damages   for   failure 

to    fix    liability    of    drawer    of 

draft,  p.  1530. 
Measure   of  damages   for  failure 

to   fix   liability   of  indorser,   p. 

1530. 
Right    of    bank    to    show    actual 

damage   sustained   or  to   show 

no    damage    actually    suffered, 

p.  1519. 
Refusal  of  bank  to  allow  transfer  of 

stock,  p.  118. 
Refusal    of    bank    to     pay    check,    p. 

1162: 
Amount    of    damages,    pp.    1165, 

1166. 
Amount  of  verdict,  p.  1165. 
Compensatory  damages,  p.  1162. 
Depositor  a  merchant  or  trader, 

p.  1163. 


DAMAGES,  cont'd. 

Refusal  of  bank  to  pay  check,  cont'd. 
Depositor    not     a    merchant     or 

trader,  p.  1163. 
Elements,  p.  1163. 
Exemplary  damages,  p.  1167. 
Instruction    as    to    elements    and 

amount  of  damages,  p.  1161. 
Interest,  p.  1162. 
Items  of  loss  or  injury  for  which 

damage  allowed,   p.   1166. 
Liability,  p.  1163. 
Measure,  p.  1162. 
Nominal   damages,   p.   1163. 
Pleading,  p.  1157. 
Public  policy,  p.  1164. 
Punitive  damages,  p.  1167. 
Refusal    caused    by    mistake,    p. 

1165. 
Set  off  by  bank,  p.  1168. 
Showing  of  actual  or  special  loss 

or  injury,  p.  1163. 
Special   damages,   pp.   1162,   1168. 
Temperate      damages,    pp.     1163, 

1164. 

DATE 

Alteration,  p.  1081. 
Bank  notes,  p.  1648. 
Checks,   p.   1081. 
Payment  of  checks,  p.  1081. 

DEATH 

Effect  of,  p.  489. 

Effect    of    death    of    stockholder    on 

lien  of  bank,  p.  130. 
Payment  of  checks: 

Death  of  drawer,  p.  1098. 
Death  of  payee,  p.  1099. 
Savings  banks: 

Payment   on   death   of  depositor, 

p.  2201. 
Payment    to    one    appointed    ad- 
ministrator    under      erroneous 
belief    that    depositor    is    dead, 
p.  3195. 
Set  off  by  bank,  p.  1017. 

DEBT 

See   "Indebtedness."' 
Application    of    dividend    to    debt    of 

stockholders,  p.  125. 
Liability  of  stock  for  debts  of  stock- 
holders, p.  121. 
Liability    of    stockholders    for    debts 
and  acts  of  bank: 
See  "Stockholders." 

DEBT,  ACTION  OF 

Bank  notes,  p.  1638. 

DEBTOR  AND  CREDITOR 

Depositor  by  debtor  for  creditor,  p. 
893. 

Relation  between  bank  and  deposi- 
tor, pp.  883,   887. 
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DECLARATION,     PETITION     O  R 

COMPLAINT,  p.  1743. 
Amendments,  p.  1747. 
Averment  of  corporate   existence,  p. 

1745. 
Conclusion  of  counts,  p.   1744. 
Definiteness    and    certainty,    p.    1743. 
Demand,  p.  1748. 
Necessary      allegations      in     actions 

against  banks,  p.  1747. 
Necessary   allegations    in    actions   by 

banks,  p.  1746. 
Necessary  allegations   in   general,   p. 

1745. 
Prayer  for  relief,  p.  1744. 
Surplusage,  p.  1744. 

DECLARATIONS      AND       ADMIS- 
SIONS, p.  1757. 
Checks,  p.  1106. 

DEEDS 

See       "Property     and      Convey- 
ances;" "Real  Property." 
Deed  of  bank,  p.  726. 
Requisites    and    sufficiency    of    deed, 
p.  670. 

DE  FACTO  BANKS 

Criminal  responsibility  of  officers,  p. 

395. 
Estoppel   to    deny   that   the    bank   is 

duly  organized,  p.  395. 

DE     FACTO     INCORPORATION, 

p.  57. 

DE  FACTO  OFFICER,  p.  259. 

DEFECTIVE   ORGANIZATION 

See  "Organization." 

DEFINITIONS 

"Act  of  insolvency,"  p.  3120. 
"Assets,"  p.  2121. 
Bank,  p.  165. 
Banker,  p.  10. 
Banking,  p.  11. 
Banking  institutions,  p.  9. 
Banking  purposes,  p.  9. 
Bank  is  a  person,  p.  13. 
Bank  notes,   pp.   1634,   1638. 
Bank  or  banker  defined,  p.  6. 
Capital   stock,   p.    1797. 
Certificates  of  deposit,  p.  1262. 
Certified  check,  p.  1171. 
Classification  of  banks,  p.  8. 
Clearing  houses,  p.  2280. 
Depositor,  p.  887. 
Deposits,  p.  887. 
Discount,  p.  1523. 
Drafts,  p.  1611. 
"Evidence   of   debt,"   p.    2121. 
Express  company,  p.  13. 
Insolvency,  p.  496. 
Insurance  company,  p.   13. 
Letters  of  credit,  p.  1624. 


DEFINITIONS,    cont'd. 
Liquidation,  p.  460. 
Loan,  p.  1525. 
Moneyed  capital,  p.  2370. 
Moneyed  corporations,  p.  8. 
National  banks,  p.   1777. 
"Payable,"  p.   1080. 
Private  banker,  p.  10. 
Savings  banks,  p.  2165. 
Special  deposits,  p.  2186. 
State  banks,  p.  7. 
State  and  national  bank  distinguished, 

p.  13. 
Stock,  p.  1797. 
Stockbroker,  p.   12. 
"Subject  to  check,"  p.  1080. 
Trust  companies,  p.  10. 

DEFAULT,  p.  1763. 

DEMAND 

Actions,  p.  1723. 

Bank  notes,  pp.  1676,  1690: 

Action  to  enforce  bank  notes,  p. 

1708. 
Demand   and   refusal  as   starting 

limitation,   p.   1708. 
Necessity  and   sufficiency   of  de- 
mand, p.  1708. 
Certificate  of  deposit,  p.  1326. 
Check: 

Check  as  demand,  p.  1324. 
Deposits: 

Demand    as    condition   precedent 

to  action,  p.  1321. 
Discontinuance,   p.   1323. 
Dispensing  with  or  waiver  of,  p. 

1321. 
Drawing     and     presentation     of 

check  as  demand,  p.  1324. 
Insolvency,  p.  1323. 
Proof  of  demand,  p.  1326. 
Suspension,   p.   1323. 
What      constitutes      demand,     p. 
1323. 
Evidence: 

Evidence  of  demand,  p.  1354. 
Forged  draft,  p.  1624. 
Insolvency,  p.  1323. 
Loans  and  discounts,  p.  1607. 
Necessity  of  averrin.g,  p.  1748. 

DEMURRER 

Savings  banks,  p.  2228. 

DEPOSIT    OF   CHECKS,    DRAFTS, 
BILLS,  ETC.,  p.  908. 
Altered  paper,  p.  911. 
Check  as  overdraft,  p.  909. 
Checks     and     drafts     on     depositor's 

bank,  p.  908. 
Credit  to  payee,  p.  908. 
Entry  to  credit  of  depositor,  p.  912: 
Acts   which    constitute,   p.   913. 
Credit    subject    to    payment,    p. 
913. 
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DEPOSIT    OF    CHECKS,    DRAFTS, 
BILLS,  ETC.,  cont'd. 
Entry  to  credit  of  depositor,  cont'd. 
General  rule,  p.   913. 
Person  entitled  to  credit,  p.  913. 
Relation   of  debtor  and   creditor, 
p.  912. 
Failure  of  drawer  to  make  good  over- 
draft, p.  909. 
Forged  paper,  p.  911. 
General  rule,  p.  908. 
Title   and  right  of  bank,  p.   914: 

Bank  agent  for  collection,  p.  921. 
Certificate     of     deposit     credited 

as  money,  p.  921. 
Charging    back     dishonored    pa- 
per,  pp.   917,   919. 
Commercial     paper     received     as 

money,  p.  914. 
Deposit   of  check   to   make   good 

overdraft,  p.   921. 
Evidence     as     to     whether     title 

passed  to  bank,  p.  924. 
Indorsement,   sufficiency  and  op- 
eration, p.  918. 
Insolvency    of    bank    of    deposit, 

p.  923. 
Insolvency  of  payee  bank,  p.  924. 
Paper   forwarded  to   correspond- 
ent, p.  921. 
Release    of    drawer    or    payer,    p. 

920. 
Revesting    title    in    depositor,    p. 

920. 
Title  as  betvi'een  bank,  maker  or 

drawer,    p.    922. 
Title    ?s    between    depositor    and 
third  person,  p.  922. 

DEPOSIT    OF    SECURITY,    p.    2072. 

DEPOSITOR 

Definitions,   p.   887. 
Directors,  p.  753. 

Right    to    examine    bank's    books,    p. 
892. 

DEPOSITS,  p.  867. 

See  "Special  Deposits." 
Acceptance,  p.   897: 

Acts    constituting    acceptance,    p. 

898. 
Denial    of    receipt    of   money,    p. 
898. 
Actions  'by   depositors   or   others   for 
deposits: 
See    "Actions    by   Depositors    or 
Others  for  Deposits." 
Agents: 

See    "Principal    and   Agent. 
Alteration    of   instruments: 

Deposit  of  altered  paper,  p.  911. 
Application  of  deposits  to  debts  due 
bank  or   set  off  by  bank; 
See  "Set  Ofif  by  Bank." 
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DEPOSITS,    cont'd. 
Assent,  p.  897. 
Assignment,  p.  981: 

Assignment  by  parol,  p.  983. 
Deposit   made   after   assignment, 

p.   983. 
Savings   banks   deposits,   p.   2309. 
Attachment   and   garnishment: 

See    "Attachment    and    Garnish- 
ment." 
Attorneys,  p.  969. 
Bank: 

One    bank    depositor    in    another 
bank,   p.   899. 
Bank  notes: 

Deposit  of  security: 
See  "Bank  Notes." 
Bills   and   notes: 

See  "Deposits  of  Checks,  Drafts, 
Bills,  etc." 
Brokers,  p.  969. 
Cashier,  p.  748: 

Acceptance   of  deposit,   p.   749. 
Authority   of   cashier  to   receive, 

p.  899. 
Charging    account   of    depositor, 

p.  750. 
Deposit    for    investment,    p.    751. 
Deposit    of    worthless    check,    p. 

749. 
Deposit  to  credit,  p.  750. 
Interest   on   deposit,  p.  751. 
Overdrafts,   p.   751. 
Power    of    cashier    generally,    p. 

748. 
Security    for    deposit    of    public 
funds,  p.  751. 
Certificates   of   deposit: 

See  "Certificates  of  Deposit." 
Certified  checks: 

See  "Certified  Checks." 
Characteristics,    p.    889. 
Checks: 

See   "Checks;"   "Payment   of 
Checks." 
Duty   to   retain    deposit   to   meet 
check,  p.  1120. 

Checks  and  drafts: 

Deposit    of    checks,    drafts,    bills, 
etc.: 
See    "Deposit    of    Checks, 
Drafts,    Bills,    etc." 
Chose  in  action,  p.   891: 

Depositor's  claim  against  bank  a 
chose    in   actioiT,   p.   2186. 
•  Classification,  p.   887. 
Clearing  house: 

Rules   of  clearing  house  associa- 
tion,  p.   893. 
Collections: 

See   "Collections." 
Commodity,  p.  907. 
Conflict  of  laws: 

What   law   governs,   p.   891. 
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DEPOSITS,   confd. 
Corporations : 

Deposit  by  officers  or  agents  of 
corporations,  p.  970. 
County: 

Public  funds: 

See  "Public  Funds." 
Customs  and  usages,  p.  655. 
Definitions,  p.  887. 
Demand: 

Demand    as    condition   precedent 

to  action,  p.  1321. 
Discontinuance,   p.   1333. 
Dispensing  with  or  waiver  of,  p. 

1331. 
Drawing     and     presentation     of 

check  as  demand,  p.  1334. 
Insolvency,   p.   1333. 
Proof  of  demand,  p.   1336. 
Suspension,  p.  1333. 
What     constitutes     demand,     p. 
1333. 
Deposit  of  checks,  drafts,  bills,   etc.: 
See  "Deposit  of  Checks,  Drafts, 
Bills,  etc." 
Deposit   to   credit   of   another: 

Delivery  and  acceptance,  p.   979. 
Illustrations,   pp.   980,   981. 
Directors: 

Right  to  withdraw  deposits  after 
insolvency,  p.  501. 
Drafts: 

See  "Deposits  of  Checks,  Drafts, 
Bills,   etc." 
Embezzlement  and  misappropriation: 
Liability  of  bank,  p.  789: 
In  general,  p.  789. 
Special     deposits    for     safe- 
keeping, p.  790. 
Entry: 

See     infra,     "Receipt     of    Money 
and  Entry." 
Estoppel: 

Estoppel  of  depositor  or  waiver 

of  deposit,  p.  898. 
Estoppel   of   legal   owner   of   de- 
posit to  assert  title,  p.  974. 
Evidence: 

Evidence    to    establish    or    rebut 
existence   of   deposit,   pp.   1344, 
1351. 
Evidence  to  prove  ownership   of 
deposit,  pp.  1345,  1357. 
Execution,  p.   940. 

Executor    or    administrator,    pp.    930. 
986: 
Deposit  in  trust,  p.  930. 
Deposits  of  an  administrator  or 

executor,  p.  931. 
Effect  of  payment  to  executor  or 

administrator,  p.   931. 
Right  of  executor  or  administra- 
tor, p.  930. 
Whether    special,    p.    1294. 
Factors   and   commission  merchants, 
p.   968. 


DEPOSITS,   cont'd. 

Failure     to    apply    deposit    to     note 

due  from  depositor,  p.  1484. 
Fictitious   name,   p.   978. 
Forged  paper,  p.  911. 
Fraud  and  deceit,  p.  783: 

Money  or  credit  fraudulently  ob- 
tained by  depositor,  p.  984. 
Funds  of  person  other  than  deposi- 
tor, p.  972: 

Account  kept  in  name  of  another 
than  depositor,  p.  978. 

Agents : 

See  "Principal  and  Agent." 

Assignment,  p.  981. 

Assignment  by  parol,  p.  983. 

Attorneys,  p.   969. 

Delivery  of  bank  book,  p.  981. 

Delivery  of  certificate  of  de- 
posit, p.  983. 

Delivery   of   deposit   slip,   p.   983. 

Deposit  a  tender  of  payment,  p. 
980. 

Deposit  by  husband  in  name  of 
wife,  p.  980. 

Deposit  by  legal  owner  in  ficti- 
tious name,  p.  978. 

Deposit  by  person  in  loco  pa- 
rentis in  name  of  child,  p.  980. 

Deposit  for  transmission  to  an- 
other bank  for  use  of  third 
person,  p.  988. 

Deposit  made  after  assignment, 
p.  983. 

Deposit  to  credit  of  another,  p. 
979. 

Deposits  by  executor  or  admin- 
istrator, p.  986. 

Deposits  by  guardian  or  ward, 
p.  987. 

Deposits  which  have  been  as- 
signed, p.  981. 

Estoppel  of  legal  owner  to  as- 
sert title,  p.  974. 

Factors  and  commission  mer- 
chants, p.  968. 

Fictitious    name,    p.    978. 

Funds  of  wife  deposited  by  hus- 
band and  vice  versa,  p.  984. 

Moneys  deposited  to  pay  cred- 
itor, p.  980. 

Money  in  custody  of  public  of- 
ficer, p.  984. 

Money  or  credit  fraudulently  ob- 
tained by  depositor,  p.  984. 

Notice  of  adverse  claim,  pp.  976, 
977. 

Officers  or  agents  of  corpora- 
tions, p.  970. 

Payment  to  depositor  generally, 
p.  975. 

Payment   to   person   making   de- 
posit in  name  of  legal  owner, 
p.  977. 
Presumption,   p.   972. 
Proving  true   ownership,   p.   972. 
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DEPOSITS,   cont'd. 

Funds   of   person   other   than   depos- 
itor,   cont'd. 
Public  funds: 

See  "Public  Funds." 
Relation  created,  p.  973. 
Right  of  bank  to  assert  title   of 

legal  owner,  p.  973. 
Set-off  by  bank,   p.   1085: 

See  "Set-Off  by  Bank." 
Title   generally,   p.   972.. 
Trust  funds: 

See  "Trust  Funds." 
General   deposit   becomes    a   debt,   p. 

362. 
General  deposits,  p.  887. 
Gifts: 

Savings  banks,  p.  2206. 
Guardian  and  ward,  pp.  986,  987. 
Husband  and  wife: 

Deposit  by  husband  in   name   of 

wife,  p.  980. 
Deposit  subject   to   check   of   de- 
positor or  wife,  p.  926. 
Funds  of  wife  deposited  by  hus- 
band and  vice  versa,  p.  984. 
Illegal  contracts: 

Liability   to   repay  illegal   depos- 
its, p.   997. 
Individual  liability,  p.   178. 
Insolvency: 

See    "Insolvency." 
Claims  of  depositary,  p.  583. 
Deposit   known   to   be   insolvent, 

p.  973. 
Deposits     accepted     by     national 
bank  with  knowledge  of  its  in- 
solvency, p.  2130. 
Notice    of   ownership    of   deposit 

by  insolvent,  p.  973. 
Payments    to    depositors,   p.    507. 
Receiving    deposits     after    insol- 
vency: 
See   "Insolvency." 
Interest  on  deposits: 

See  "Interest  on  Deposits." 
Interpleader: 

Action    to    recover    deposits,    p. 
1332. 
Joint  deposits,  p.  932: 

Parties   to   action   to    recover,   p. 

1331. 
Payment,  p.   1003. 
Signature  of  checks,  p.  1082. 
Lien  of  bank,  p.  1075: 

See  "Set  Off  by  Bank." 
Contract  essential,  p.  1076. 
Definitions,  p.  1075. 
Estoppel,  p.  1078. 
General  rule,  p.  1075. 
Pledge    and    collateral     security, 

pp.  1076,  1077. 
Securities,   p.   1070. 
To  what  lien  attaches,  p.  1076. 
When  lien  arises,  p.  1075. 
Doans: 

Deposit  a  loan,  p.  889. 


DEPOSITS,   cont'd. 
Loans  and  discounts: 

Where  proceeds  left  on   deposit, 
p.  1543. 
Loan,    trust,     and     investment     com- 
panies: 
See   "Loan,   Trust,    and     Invest- 
ment   Companies." 
Making,  receipt  and  entry,  p.  897: 

See  infra,  "Receipt  of  Money 
and    Entry." 
Authority    of   officer     to    receive 
deposit: 
See  "Authority  of  Officer  to 
Receive  Deposit." 
In   general,   p.   897. 
Mutuality,   proposal   and   accept- 
ance,  and   persons    who     may 
be   depositors,   p.   897. 
Money: 

Deposits    other   than    money,    p. 
907. 
National   banks,    p.    2025: 

Deposits    of    public     money,     p. 

3032. 
Nature    of   general     deposit     and 
relation    thereby    created     be- 
tween   depositor   and   bank,    p. 
2025. 
Power  to  receive,  p.  2025. 
Title    to    deposits    received    after 
insolvency,  p.   2118. 
Nature,  p.  889. 

Necessary   function   of  bank,   p.    9. 
Notice   to   officer   as   notice   to   bank, 

p.   834. 
Officers    and   agents: 

Authority   of   officer    to     receive 
deposit: 
See   "Authority   of   Officer  to 
Receive    Deposit." 
Overdrafts: 

See  "Overdrafts." 
Parent  and  child: 

Deposit  by  person  in  loco  paren- 
tis  in  name   of  child,  p.  980. 
Parties,  p.   1328. 
Partnership,   p.   932. 

General   rules,  p.  932. 
Individual    check    of    partner,    p. 
933. 
Pass   book: 

See   "Pass   Book." 
Payment   of  checks: 

See    "Checks."_ 
Payment  of  deposits: 

See    "Payment    of    Deposits." 
Payment   of  lost  or  stolen  paper,  p. 

1189. 
Power  of  officers  generally,  p.  746. 
Power  to   close   bank   or   decline   de- 
posits, p.   307. 
Preferences,    pp.    507,    516: 

Checks   deposited   for   collection, 

pp.    601,    609. 
Deposit  of  trust  funds; 

See    "Trusts    and   Trustees." 
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DEPOSITS,  cont'd. 
Preferences,  cont'd. 

Depositors    preferred     in     some 

states,   p.   599. 
Deposits   by    savings    banks,     p. 

604. 
Effect  of  cashier's  check,  p.   599. 
Priorities  as  between  themselves, 

p.   603. 
Pro  rata  distribution  as  between 

general   depositor,  p.   603. 
Right      of      general       depositors 

preferences,  p.   598. 
Special    deposits: 

See    "Special    Deposits.'' 
What   are  deposits,  p.   600. 
When    check    deposited    for    col- 
lection  is    general     deposit,     p. 
601. 
Where   checks    on   another   bank 

are    deposited,    p.    600. 
Who  are  depositors,  p.  600. 
President,  p.  748: 

Authority   of    president     to     re- 
ceive,  p.   899. 
Presumption    and    burden    of    proof: 
Deposit     in     name     of     another 

for   special  purpose,   p.   1340. 
Presumption     of     ownership,    p. 

924. 
Presumption  that  deposit  is  gen- 
eral,  p.    889. 
Principal  and  agent,  p.  959. 

See    "Principal    and    Agent." 
Set-oflf  by  bank: 

See  "Set-Off  by  Bank." 
Property   of  bank,   p.   890: 
Chose   in   action,   p.   891. 
General    rule,    p.    890. 
Not  capital  stock  or  investment, 

p.   891. 
Property   right   of   depositors,   p. 
891. 
Public  funds: 

See    "Public    Funds." 
Receipt  of  monej'  and  entry,  pp.  746, 
903: 
Accepting     credit     with      corre- 
spondent, p.  904. 
Depositor  having  more  than  one 

account,   p.    905. 
Deposit  slips,   p.   905. 
Entry   in    deposit    or   pass   book, 

p.    905. 
Entry    of   credit     on      books      of 

bank,   p.   906. 
Mode    of  receipt   and    entry,     p. 

903. 
Necessity  for   actual   receipt  and 

promise   to  pay,  p.   903. 
Place    of    delivery   to    bank    offi- 
cial,  p.   904. 
Rules   of  bank,  p,  904. 

Receivers: 

Whether   special,   p.   1393. 


DEPOSITS,  coned. 

Receiving    deposits    after    knowledge 
of  insolvency:        > 
See   "Insolvency." 
Reception    of    deposits: 
Authority,   p.   895. 
Duty  to  receive  deposits,  p.  897. 
Security,   p.  896. 
Relation    between   bank   and    deposi- 
tor, p.  883: 
Bailor    and   bailee,    p.    885. 
Bank's    right    to    terminate    rela- 
tion, p.   1080. 
Collections: 

.;  Relation    between    bank    and 
depositor   for   collection: 
See   "Collections." 
Creation   of   relationship,   p.   897. 
Debtor  and  creditor  relationship, 

p.    883. 
Deposit  as  indemnity,  p.   895. 
Deposit   by   agent    to     credit     of 

principal,    p.    893. 
Deposit   by   debtor    for    creditor, 

p.    893. 
Deposit  of  bank  bills,  p.   892. 
Deposit  payable  to  third  person 

on  contingency,  p.   894. 
Deposit  to  be  forwarded  for  de- 
positor's use,  p.  892. 
Deposits  by  one  to  credit  of  an- 
other,  p.    893. 
Deposits     for     transmission,     p. 

892. 
General  rule,  p.  883. 
Money  held  in  trust  by  bank,  p. 

895. 
Particular  deposits,  p.  892. 
Private   banks,   p.   886. 
Relation  to  directors,  p.  887. 
Savings  banks,  pp.  886,  3185. 
Savings    deposits,   p.    894. 
Termination    of    relationship,    p. 

1080. 
Trustee   and   cestui  que   trust,  p. 

885. 
Unauthorized   bank,   p.   20. 
When   relation   arises,   p.   886. 
Repayment: 

See   "Payment   of  Deposits." 
Savings   banks: 

See    "Savings    Banks." 
Securities: 

See  ".Safety  Funds  and  Deposits 
of    Securities." 
Set-off,  p.  572. 
Set-off  by  bank: 

See    "Set-Oflf   by   Bank." 
Set-off  by   depositor: 

See    "Set-Oflf    by    Depositor." 
Slips,    pp.    905,    982. 
Special   deposits: 

See   "Special   Deposits." 
State: 

Public   funds: 

See    "Public    Funds.'' 
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DEPOSITS,  cont'd. 

Statutory   liability,   p.   178. 
Taxation; 

See    "Taxation." 
Teller,  p.   751: 

Authority  of  teller  to  receive,  p. 

899. 
Charging  account,  p.  753. 
Entry  of  deposit,  p.  751. 
Title  to  and  disposition   of  deposits, 
p.    934: 
Attachment    and    garnishment: 
See    "Attachment     and     Gar- 
nishment." 
Checks,    drafts,   bills,   etc.: 

See     "Deposits    of     Checks, 
Drafts,   Bills,   etc." 
Ch^ks    required   to   be    counter- 
signed by  loanor,  p.  926. 
Credits   allowed  bank  in  case   of 

wrongful   payment,   p.   934. 
Deposit   for   specific   purpose,    p. 

934. 
Deposits   by  agents: 

See    "Principal    and    Agent." 
Deposit    subject     to     check     of 

wife,    p.    926. 
Funds    deposited   by   mistake,   p. 

934. 
Funds   of  person   other  than   de- 
positor: 
See  infra,   "Funds  of  Person 
Other  than   Depositor." 
Joint   deposits,   p.   932. 
Notice  to  bank  of  interest  of  de- 
positor, p.   925. 
Obligation  of  bank  generally,  p. 

925. 
Partnership,  p.   932. 
Presumption     of     ownership,      p. 

924. 
Public   funds: 

See  "Public   Funds." 
Right    of    depositor     to      recover 
from      third      person      moneys 
paid   by  bank,   p.   941. 
Right    to    show    true    ownership, 

p.   925. 
Special      agreements      respecting 

disposition,    p.    925. 
Title  generally,  p.  924. 
To  whom  payment  to  be  made: 
See   "Payment   of  Deposits." 
Trust   funds: 

See  "Trust  Funds." 
Waiver    of   right   to     deposit,    p. 
941. 
Trust    companies: 

See    "Loan,    Trust,     and     Invest- 
ment  Companies." 
Trust  funds: 

See  "Trust  Funds;''  "Trusts  and 
Trustees." 
What   are    deposits,   p.   600. 
Who   are   depositors,   p.   600. 


DEPOSIT  SLIPS,  p.  905. 
Assignment,   p.   982. 

DEPOSITS  OF  SECURITIES 

See  "Safety  Funds  and  Deposits 
of    Securities." 

DESCRIPTIO    PERSON.ffi:,    p,     1060. 
Cashier,   p.   816. 
Deposits  by  agents,   p.  960. 
Officers   and    agents,   p.    816. 
President,   p.   816. 
Treasurer,   p.   816. 

DIRECTING   VERDICT,   p.    1763. 
Actions   by   depositors   or   others   for 
deposits,   p.    1364. 

DIRECTORS 

See  "Officers  and  Agents." 
Actions,   p.   770. 

Bills,   notes   and   securities,   p.   769. 
Board: 

Directors    act    as    board,    not    as 
individuals,  p.  702. 
Compensation,    p.    304. 
Compromise    or    settlement,    pp.    733, 

734. 
Consent   of    directors    to   transfer   of 

stock,    p.    108. 
Contracts,  p.   732: 

Delegation      of     power     by     di- 
rectors,  p.   735. 
Donation      or     appropriation    of 

bank's   funds,   p.   733. 
Fraud   of   directors,   p.   735. 
Liquidation    contract,    p.    733. 
Power   of   directors,   p.   733. 
Power   to   borrow   money: 
See   "Loans   to   Bank." 
Release: 

See   "Release." 
Criminal    responsibility: 

See   "Criminal   Law." 
Defendants   not   directors   at  time   of 

mismanagement,    p.    340. 
Delegation  of  authority,  pp.  703,  703. 
Depositor,  p.   753. 
Deposits: 

Right     to      withdraw       deposits 
after   insolvency,   p.   501. 
Director    serving   in    more    than    one 

bank,  p.   258. 
Discounts,   p.   756. 
Dissolution: 

Supplying  vacancies  in  board  of 
directors,   p.    535. 
Dividends: 

See    "Dividends." 
Liability   for   wrongfully   declar- 
ing, p.  367. 
Duty    of    director    acting   as    cashier, 

p.   276. 
Duty  to  known  condition  of  bank,  p. 
704. 
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DIRECTORS,  cont'd. 
Elections: 

See   "Officers   and  Agents." 
Eligibility,   p.   257. 
False  representations,  p.   354. 
Fiduciary    relation    of     directors,      p. 

333. 
Frauds    committed    duting    director's 

sickness   or   absence,   p.   340. 
General   nature    and     scope      of     au- 
thority,  pp.   703,   703. 
Ignorance  no  excuse,  p.  704. 
Individual   liability   upon   obligations 

of  bank,  p.  347. 
Individual    liability    with    respect    to 

collections  and  payments,  p.  366. 
Injunction   by   stockholder,   p.   293. 
Knowledge    of   irregularities,   p.    337. 
Leaving  management  to  officers  and 

agents,  p.  337. 
Liability   for   incurring   excessive   in- 
debtedness,   p.    351: 
Charter      and       statutory       pro- 
visions, p.   351. 
Duration  of  liability,  p.  353. 
Effect  of  insolvency,   loss   of  as- 
sets,  etc.,   p.   352. 
Fraud  as   a  defense,  p.  354. 
Nature    of    liability    as    joint    or 
several,    penal    or    remedial,    p. 
353. 
Obligations  within  the  inhibition, 

p.   353. 
Release,  p.  354. 
Liability  of  directors   and  officers  to 
third  persons: 
See  "Officers  and  Agents." 
Liability    of   directors     for     acts      of 
other   directors     and     agents,      pp. 
267,  290. 
Liability    of   nominal     directors     and 
persons    held    out    as    directors,    p. 
369. 
Liability  with  respect  to   special  de- 
posits,  p.  362. 
Loans,  p.  756: 

See   "Loans   and   Discounts." 
Loans   to  bank: 

Power   of   directors     to     borrow 
money,  p.   733. 
Loans    to    officers    of   bank,    pp.    281, 

284,    290. 
Loan,    trust,    and     investment      com- 
panies: 
See    "Loan,    Trust,     and     Invest- 
ment   Companies." 
Meetings   of   directors: 

See   "Meetings   of  Directors.'" 
National  banks,  p.  1904: 

Acts    done     before     organization, 

p.  1910. 
Acts  without  scope  of  authority, 

p.  1905. 
Common-law   liability,   p.    1905. 
Excessive  loans,  p.  1909. 


DIRECTORS,  cont'd. 
National  banks,  cont'd. 

Failure  to  make  examination,  p. 

1910. 
False  report,  p.  1907. 
Hazardous  loans,  p.  1910. 
Liability  for   acts   of    others,     p. 

1911. 
Liability  of  the   bank,   p.   1904. 
Mismanagement,    p.    1906. 
Ordinary  care,  p.  1904. 
Powers  of  directors,  p.  2014. 
Usage   as    equivalent   to     delega- 
tion of  authority,  p.  2014. 
Necessity   for   board   of   directors,  p. 

702.    • 
Negligence,  p.  339. 
Notice    to    directors     as      notice      to 

bank,  p.   843.  ', 

Overdrafts: 

See    "Overdrafts." 
Personal   liability    with     respect     to 
loans,     discounts     and     invest- 
ments: 
See  "Officers  and  Agents." 
Power  and  discretion  of  directors  as 

to  dividends,  p.   122. 
Powers,    duties   and   liabilities    of   di- 
rectors,   pp.    267,    290: 
Cannot    escape    liability   by   plea 

of   ignorance,   p.   270. 
Care    and    diligence    required,    p. 

267. 
Delegation  of  duties,  p.  268. 
Directors  as  agents,  p.  271. 
Directors  as  trustees,  p.  271. 
Fraudulent   acts,   p.   272. 
Held    to     proper      oversight,      p. 

269. 
Illegal  acts,  p.  272. 
Implied  or  quasi  trustees,  p.  271. 
Inspection,   p.   268. 
Knowledge    of   bank's    affairs,   p. 

268. 
Managing   bank    for    private    ad- 
vantage,   p.    271. 
Misfeasance,   p.   272. 
Mistake  of  judgment,  p.  272. 
Mistakes  of  law,  p.  273. 
Nominal   directors,  p.   273. 
Nonfeasance,    p.    273. 
Not   insurers    of    fidelity   of   em- 
ployees, p.  269. 
Not   required   to   look   with    sus- 
picion   on    conduct     of     subor- 
dinates,  p.   269. 
Right  to  inspect  books,  p.  273. 
Supervision,   p.    268. 
Power   to   appoint   general   agent   or 

manager,   p.   704. 
Preferences,   pp.    504,    507,    566. 
President     and     directors     constitute 

managing  board,   p.  702. 
Presumptions    and    burden   of   proof, 
p.    704: 
Presumption  of  regi;lation  of  di- 
rectors, p.  654. 
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DIRECTORS,  cont'd. 
Property: 

Power   of   directors   as   to   prop- 
erty, p.  716. 
Quasi  trustees,  p.  333. 
Quo  warranto,  p.   264. 
Receiving-   deposits   after   insolvency: 

See    "Insolvency." 
Relation  to  depositors,  p.  886. 
Release,  p.  733. 
Removal  or  discharge,  p.  363. 
Reports     and     statements,     pp.     354, 

1907. 
Representation  of  bank  by  directors, 

p.   702. 
Representations,  p.  774. 
Right  of  stockholders  to  enforce  lia- 
bility, p.  293: 
Corporation  as   party,   p.   294. 
Estoppel  of  stockholders  to  sue, 

p.    296. 
General  rule,  p.  293. 
Nonresident   stockholder,   p.   294. 
Necessity  that  plaintiff  be  stock- 
holder, p.  295. 
Refusal    of    corporation    to    sue, 
p.   294. 
Savings   banks: 

See  "Savings  Banks." 
Statutory   liability   on   insolvency,    p. 

348. 
Stock: 

Individual    liability   with    respect 

to   sale   of  stock,   p.   367. 
Whether    directors    may    acquire 
or   sell   stock,   p.   103. 
Tenure,   p.   262. 
Torts,  p.  350. 
Ultra  vires,    p.    349. 

DISCOUNTS 

See   "Loans   and   Discounts." 

DISHONOR 

See  "Notice  of  Dishonor." 

DISMISSAL 

Actions  to  enforce   stockholder's  lia- 
bility,  p.   236. 

DISSOLUTION 

See    "Insolvency;"     "Receivers;" 
"Receivers,   Trustees   or   Com- 
missioners  in   Proceedings   for 
Dissolution." 
Abatement  of  actions,  p.  1722. 
Accounting,  p.   525. 
Assets: 

See   "Assets." 
Assignments  for  benefit  of  creditors: 
See   "Assignments   for   Benefit  of 
Creditors." 
Commissioners: 

See  "Receivers,  Trustees  ^  or 
Commissioners  in  Proceedings 
for   Dissolution." 


DISSOLUTION,  cont'd. 
Consolidation: 

See  "Consolidation." 
Constitutionality   of   statutes,   p.   457. 
Costs,   p.    525. 
Creditors'   suits,   p.   522. 
Directors: 

Supplying  vacancies  in  board  of 
directors,  p.   525. 
Effect   of  dissolution,   p.   489: 

Abatement     of     actions    against 

banks,  p.   492. 
Collections,  p.   495. 
Death,  p.   489. 
Effect  of  insolvency. 

See    "Insolvency." 
Generally,  p.  489. 
No  new  business  allowable  after 

dissolution,  p.  489. 
On   relation   of   officers   to   bank, 

p.   493. 
On  right  to  sue  and  be  sued,  p. 

490. 
Right   to    contract,   p.   489. 
Stockholders,   pp.   494,   495: 

On  liability  of  stockholders, 

p.    495. 
On   rights     of     stockholders, 
p.   494. 

Effect  of  dissolution  on  creditors,  p. 
493: 
Comm.on  law,   p.  493. 
Generally,   p.   493, 

Pre-existing    liability    for    taxes, 

p.   494. 
Rule   in   equity,   p.   494. 
Statutory   allowance   of    rule,    p. 
493. 
Grounds    of    forfeiture    of    franchise 
or  dissolution,  p.  469: 
Abandonment   of   corporate  fran- 
chise, p.   472. 
Cashier  violating    his    authority, 

p.   473. 
Death,  p.   473. 
Excessive    loans    to     officers,      p 

471. 
Failure  of  bank  to  pay  debts,  p 

470. 
Failure    to   pay   up     full      capita 

stock,   p.    471. 
Forfeitures    not    favored,    p.    469, 
Illegal     loans    to     directors,     p 

473. 
Insolvency   as   a   ground,   p.   469. 
Mismanagement,  p.  472. 
Violation    of   law    or    charter,    p 
470. 
Injunction,    p.    520. 
Insolvency,    p.   499. 
Interpretation    and     construction     of 

statutes,  p.  460. 
Loan,    trust,    and     investment      com- 
panies,  p.   2270. 
Modes  of  procedure,  p.  519. 
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DISSOLUTION,  cont'd. 
National   banks: 

See    "National    Banks.'' 
Proceedings    to    enforce     dissolution, 
p.  475: 
Abatement     of     proceedings,    p. 

482. 
Costs,   p.   483. 
Generally,   p.   475. 
Information    in    nature     of      quo 

warranto,  p.  476. 
Judgment,  p.  481. 
Jurisdiction,  pp.   477,   479. 
Multifariousness,    p.    480. 
Nature  or  character  of  proceed- 
ings, p.  476. 
Necessity   of  proceeding,   p.   478. 
New  trials,   p.   483. 
Parties,  p.   479. 

Parties    to    quo    warranto    pro- 
ceeding, p.   477. 
Pleading,   p.   480. 
Pleadings   in   quo   warranto   pro- 
ceedings,   p.   480. 
Quo   warranto,   p.   476. 
Setting  aside  proceedings,  p.  482. 
Statutes,   p.    475. 
.     Venue,  p.  479. 
Receivers: 

See       "Receivers;''       "Receivers, 
Trustees   or  Commissioners  in 
Proceedings   for    Dissolution." 
Reference,  p.  525. 
Relief  against   forfeiture,  p.   474. 
Reorganization : 

See   "Reorganization." 
Savings  banks,  p.  2237. 
Statutory    proceedings    to     wind     up 

insolvent   banks,   p.    519. 
Summary    remedies,    p.    533. 
Voluntary  liquidation: 
Definitions,   p.   460. 
Estoppel,   p.   462. 
Liquidation    agreements,    p.    461. 
Methods  of  liquidation,  p.  460. 
Suspension     of     specie    payment, 

p.   463. 
Time  of  dissolution,  p.  462. 
Waiver    or    remission     of    forfeiture, 
p.   474. 

DIVIDENDS,  p.  132. 

Accumulation  of  surplus  fund,  p.  133. 
Actions  to  recover  or  to  enjoin  mis- 
application,  p.   125. 
Criminal   law,   p.    1940. 
Criminal    responsibility     for     illegal 

dividends,    p.    414. 
Evidence: 

Weight    and    sufficiency    of    evi- 
dence  to    show    declaration   of 
illegal    dividend,    p.    439. 
Insolvency,  p.  630: 

Distribution   of   dividend,   p.   633. 
Establishment  of  right,  p.  633. 
Possession  of  collateral  security, 
p.    632. 


DIVIDENDS,  cont'd. 
Insolvency,   confd. 

Right   of   creditors   to   dividends, 

p.  630. 
Rights   of  purchasers   of   claims, 
p.   633. 
Liability  of  directors  for  wrongfully 

declaring   dividends,   p.   367. 
Lien  of  bank  on  stock  and  dividends:' 
See  "Lien  of  Bank  on  Stock  and 
Dividends." 
National  banks,  p.  1816: 
Generally,   p.    1816. 
Liability    to    refund     fraudulent 

dividends,  p.  1816. 

Tax    dividend,   p.    1816. 

Payment  of  dividends,  p.  134: 

Application    to    debt     of     stock- 
holders,  p.   135. 
A   state  which  is   a  stockholder, 

p.  134. 
Duty  to  pay,  p.  134. 
Interest,   p.   135. 
Medium,  p.   125. 
To  whom  payable,  p.   124. 
Power  and  discretion  of  directors,  p. 
123: 
In   general,  p.   122. 
Insolvent  banks,  p.  123. 
Tax    dividends,   p.    133. 
Receivers: 

Recovery  of   illegal   dividend  by 
receiver,   p.   3139. 
Savings  banks: 

See   "Savings   Banks." 
Taxation,  p.  3336. 

DOCUMENTARY      EVIDENCE,     p. 

1756. 

DOUBLE  TAXATION 

See  "Taxation.'' 

DRAFTS 

See       "Checks;"       "Letters       of 
Credit." 
Definition,  p.  1611. 
Forgery,  p.  1613: 

Payment   of    forged    or     altered 
paper: 
See  "Payment  of  Forged  or 
Altered   Paper." 
Fraud  and  deceit,  p.   1613. 
Insolvency,   pp.   €26,   1613. 

Drawers    of    drafts    on    consign- 
ment,   p.    628. 
Equity  rules,  p.  638. 
Holders    of   protested    paper,    p. 

638. 
Rights    of   holders    of   checks   or 
drafts,    p.    626. 
Overdrafts: 

See   "Overdrafts." 
Presumption  of  payment,  p.  1611. 
Rights    and    liabilities    of   parties,    p. 
1612. 
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DUPLICITY,   p.   384. 

ELECTION  OF  REMEDIES 

Depositor,    p.    1314. 
Estoppel,    p.    597. 
Officers   and   agents: 

Actions    to    enforce    officer's    lia- 
fjility,    p.    1914. 

ELECTIONS 

See  "Officers  and  Agents." 
Quo   warranto    to     test     validity      of 
election,  p.  160. 

EMBEZZLEMENT     AND       MISAP- 
PROPRIATION, p.   410. 
Criminal  liability,   p.   410. 
Deposits: 

Liability  of  bank,  p.  789: 
In  general,  p.  789. 
Special     deposits      for      safe 
keeping,  p.  790. 
Evidence     on     indictment     for     con- 
version,   misappropriation,    larceny 
and   embezzlement,   p.  434. 
Indictment   for   conversion   and   mis- 
appropriation   of     funds,    pp.      421, 
1944. 
Jurisdiction,    p.    1972. 
Liability   for,   pp.   343,   788: 

Collateral    security,    p.    791. 
Deposits,   p.   789. 
In   general,   p.   788. 
Money     received     for     transmis- 
sion, p.   791. 
Paper   left  for  collection,  p.  792. 
Recovery   by   bank,   p.    793. 
Right  of  bank  to   money   or  pa- 
per used  to   conceal  embezzle- 
ment,  p.   7922. 
Special   deposits,   p.   790. 
Misappropriation   of   funds,   p.   279. 
National   banks,   p.    1930: 
Abstraction,    p.    1930. 
Common-law  or  state  statute,  p. 

1937. 
Consent    or   knowledge   of   other 

officers,    p.    1936. 
Conversion  to  use   of  defendant, 

pp.  1935,  1950. 
Declaration      of      dividends,       p. 

1940. 
Demurrer,   p.   1945. 
Description   of  bank,  p.   1953. 
Description  of  money,  p.  1953. 
Duty   of   officer,   p.   1952. 
Embezzlement,  p.   1932. 
Giving    credit,    p.    1938. 
Indictment,   p.    1944. 
In   general,   p.   1930. 
Injury  to  bank,  pp.  1935,  1951. 
Intent,  pp.   1933,  1948. 
Knowledge    and    consent     of    di- 
rectors, p.  1952. 
Loan   or   discount,  p.   1939. 
Manner  in  which   made,  p.   1949. 


EMBEZZLEMENT     AND      MISAP- 
PROPRIATION,  cont'd. 
National  banks,  cont'd. 

Means     of     commission     of     of- 
fense,   p.    1937. 
Misapplication,    p.    1930. 
Moneys,  funds  or  credits,  p.  1933. 
Negativing    defenses,    p.    1947. 
Officer,    agent,   p.    1932. 
Payment  of  overdraft,  p.  1937. 
Possession    of    funds,   ,p.    1948. 
Previous   possession,   p.    1933. 
Separate   counts,   p.   1947. 
Several   offenses    in     one    indict- 
ment,  p.    1948. 
Unlawfulness   of   act,   p.   1952. 
Officer's   liability   on   bond: 

See    "Bond." 
Pledge  and  collateral  security,  p.  793. 
Right    of   bank    to    money    or    paper 
used   to   conceal   embezzlement,   p. 
792. 
Recovery   by   bank,   p.   793. 
Special  deposits,  p.   790: 

Liability  of  bank,   p.   1306. 
Variance,    p.    442. 

EQUITY 

Actions   by   depositors   to   others   for 

deposits,   p.    1314. 
Jurisdiction  to   enforce   stockholder's 

liability,   p.   215. 
Stockholder's  liability,  p.  221. 
Unpaid   subscription,   p.   100. 

ESTOPPEL 

Actions    to    enforce    liability    of    di- 
rectors,  p.   388. 
Alteration    of   instruments,   p.    1227: 

Estoppel  of  drawer,  p.  1227. 
Certified  check: 

Bank    estopped   to    deny   posses- 
sion of  sufficient  funds,  p.  1180. 
Corporate    existence,     pp.      58,      186, 
3105,  2106: 
National  banks,   p.   1792. 
Deposits: 

Estoppel   of  depositor   or  waiver 

of  deposit,   p.   898. 
Estoppel   of   legal   owner   of   de- 
posit   to    assert    title,    p.    974. 
Deposit  to  credit  of  another; 

Estoppel   of   legal    owner   to   as- 
sert  title,   p.    974. 
Dissolution,    p.    462. 
Election  of  remedies,  p.  597. 
Estoppel   of   directors   to     deny     lia- 
bility   on    obligations    executed    to 
maintain  credit  of  bank,  p.   388. 
Estoppel    of    director    who     became 

creditor,    p.    96. 
Estoppel   of   stockholders   to   sue,   p. 

296. 
Estoppel  to   deny  power   to  borrow, 

p.   676. 
Estoppel  to   deny  subscription,  p.  83. 
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ESTOPPEL,  confd. 

Forgery,  pp.  1237,  1617,   1623. 

Estoppel    of   bank    to    resist    lia- 
bility on  forged  check,  p.  1203. 
Estoppel  of  drawer,  p.  1227. 
Fraud,  p.   786. 
Guaranty,   p.   683. 
Increaste   of  capital  stock: 

Resolution    of    stockholders     as 

estoppel,   p.  1798. 
Waiver    of    right   to   insist    upon 
payment   of    full      amount,     p. 
1800. 
Insolvency: 

Estoppel    to    object    to   mode    of 

payment,  p.  590. 
Estoppel   to   present    claims,     p. 
584. 
Lien   of  bank,  p.  1078. 
Lien  of  bank  on  stock  and  dividends, 

p.   143. 
National  banks: 

Estoppel    to     deny     liability     of 
shareholder,  p.  1856: 
Generally,  p.  1856. 
Illustrations,    pp.    1858,    1859. 
Purchase  at  sale  by  bank  of 

its   own  stock,  p.   1857. 
Subscriber    for    increased   is- 
sue, p.   1857. 
Subscription       induced       by 
fraud,  p.  1856. 
Notice  to  officer  or  agent: 

See      "Notice      to       Officer       or 
Agent." 
Officer  acting  for  private  advantage, 

p.   300. 
Officers   and   agents: 

Estoppel    to    deny    authority    of 
officer    or    agent,    pp.    795, 
2023: 
Appointment    and     qualifica- 
tion of  cashier,  p.  795. 
Attempt  to  enforce  contract, 

p.  804. 
Delay     or     acquiescence,    p. 

799. 
Established  or  settled  course 

of  business,   p.   799. 
Estoppel    of    person    dealing 

with    bank,    p.    805. 
Failure    to    repudiate     after 

knowledge,    p.    801. 
In   general,   p.   795. 
Loss   to    one    of    two     inno- 
cent persons,  p.  803. 
Prejudice   to   other  party,   p. 

802. 
Ratification: 

See   "Ratification."' 
Receiver      or      assignee      for 

creditor,   p.   805. 
Receiving        and        retaining 
benefits    of   transaction,    p. 
797. 


ESTOPPEL,  cont'd. 
Passbook: 

Duty  of    depositor    to     examine 
passbook,  p.  1100. 
Payment  of  checks: 

Estoppel    of   bank   to    resist   lia- 
bility to  pay,  p.  1133. 
Estoppel  of  depositor  to  contest 

wrongful  payment,  p.   1100. 
Examination    of   bank    statement 
or  passbook,  p.   1100. 
Preference,    p.    597. 
Principal    and    agent: 

Checks   drawn  by  agent  without 
authority,  p.   1090. 
Savings  Banks: 

Estoppel    of    bank    to    deny    au- 
thority   of    officers,    p.    2184. 
Estoppel  to  deny  liability  to,  re- 
pay depositors,  p.  2222. 
Set-off  by  bank,  p.  1027. 
Set-off,     recoupment      and      counter- 
claim,  p.   638. 
Taxation,   p.   2431: 

Voluntary   payment,    p.    2445.' 
Ultra   vires,    pp.    687,   2009: 

National  banks,  p.   2023. 
Waiver  or  estoppel  to  claim  salary, 
p.    306. 

EVIDENCE 

See    "Presumptions    and    Burden 

of    Proof." 
Action    against    bank    for    refusal    to 

pay  check,  p.  1158: 
Admissibility,    p.    1158. 
Presumptions      and      burden      of 

proof,  p.  1158. 
Questions  for  jury,  p.  1161. 
Weight   and   sufficiency,   p.   1159 
Actions  by  depositors  or  others  for 

deposits,  p.  1344: 
Admissibility     of     evidence,      p 

1344. 
Amount   of    deposit,      pp.      1345 

1354. 
Certificate    as    evidence,    p.    1353 
Check  as   evidence,  p.   1354. 
Checks   of   depositoj",   p.   1347. 
Evidence  as  to  existing  liability, 

p.   1353. 
Evidence  as  to  payment,  p.  1346 
Evidence  of  demand,  p.  1354. 
Evidence    that    deposit   made,    p 

1351. 
Evidence    to    establish    or    rebut 

existence    of    deposit,    p.    1344, 
Evidence  to  prove  ownership  of 

deposit,   p.    1345. 
Evidence    to    support     or      rebut 

claim  of  forgery,  p.  1349. 
Evidence  to  support  or  rebut  de- 
fense,  p.   1346. 
Forgery,  p.   1357. 
Liability     for     money     deposited 

in  branch  bank,  p.   1351. 
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EVIDENCE,   cont'd. 
Actions  by  depositors  or  others  for 
deposits,   cont'd. 
Negligence     in     paying     forged 

checks,    p.    1349. 
Ownership   of  deposit,  p.   1357. 
Passbooks,  p.   1345. 
Payment,  pp.   1345,   1355. 
Payment    on     forged     paper,      p. 

1357. 
Preponderance    of    evidence,     p. 

1351. 
Receipt  of  cashier,  p.  1345. 
To   explain   delay    in     suing,     p. 

1350. 
To  support  or  rebut  existence  of 

trust,   p.   1350. 
Trust  fund,  p.  1358. 
Weight    and    sufficiency     of    evi- 
dence,  p.   1351. 
Actions  by  payee  or  holder  of  check 
against  bank,   p.   1369: 
Admissibility     and      competency, 

pp.   1369,   13r0. 
Burden   of  proof,   p.   1369. 
Weight  and  sufficiency,  pp.  1360, 
1370. 
Actions    to    enforce    liability    of    offi- 
cers  and   agents,  p.  388. 
Actions   to   enforce   officer's   liability, 

p.   328. 
Actions  to-  enforce  stockholder's  lia- 
bility: 
See   "Actions  to   Enforce   Stock- 
holders   Liability." 
Admissibility  of  evidence,   p.   1753: 
Best  and  secondary  evidence,   p. 

1755. 
Collateral    evidence,   p.    1755. 
Declarations   and   admissions,  pp. 

773,   1757. 
Documentary    evidence,    p.    1756. 
General  rules  as  to  admissibility, 

p.  1753. 
Judicial   notice,   p.    1755. 
Parol  evidence,  p.  1757. 
Usages  and  customs,  p.   1758. 
Weight    and    sufficiency    of    evi- 
dence,  p.   1758. 
Admissions,    pp.    773,    1757. 
Amendments: 

Further    evidence    after    amend- 
ments,  p.   1760. 
Authority    of    officers    and    agents: 

See    "Officers    and    Agents." 
Bank  notes,  p.   1673: 

Admissibility,    p.    1712. 
Admissibility     of     evidence,      p. 

1713. 
Burden  of  proof,  p.   1713. 
Lost  or  destroyed  notes,  p.  1713. 
Weight    and   sufficiency,    p.    1713. 
Weight    and    sufficiency    of    evi- 
dence, p.  1713. 
Books,   p.   1345. 


EVIDENCE,  cont'd. 
Branch   bank: 

Liability  for  money  deposited  in 
branch    bank,   p.    1351. 
Certificate    of   deposit: 

Certificate    as    evidence,    p.    1353. 
Checks: 

Check  as  evidence,  pp.  1347,  1354. 
Clearing  houses,   p.   3391. 
Collections,   p.    1507: 

Admissibility,    p.    1510. 
Corporate    existence: 

See    "Corporate    Existence.'' 
Criminal  law,  p.  430: 

Admissibility  of  evidence,  p.  432. 
Competency  of  witnesses  whose 
names    are    not   on   the   indict- 
ment,   p.    433. 
Conversion,        misappropriation, 
larceny    and    embezzlement,   p. 
434. 
Exhibiting  false   books,   etc.,   pp. 

433,  439. 
Forgery       and       false       entries, 
fraudulent    alterations,    etc.,    p. 
434. 
Illegal    declaration    of     dividend, 

pp.   433,   439. 
National    banks: 

See    "National   Banks.'' 
Presumption      and      burden      of 

proof,   p.  ■  430. 
Proof  of  incorporation,  p.  433. 
Receiving      deposits      after      in- 
solvency,  pp.   434,   440. 
Receiving    deposits    after    insol- 
vency— Admissibility     of     evi- 
dence   on   issue    of   insolvency, 
p.  434. 
Variance,   pp.    439,    443. 
Weight  and  sufficiency,  p.  439. 
Customs  and  usages: 

See  "Customs  and  Usages." 
Demand: 

Evidence   of  demand,  p.  1354. 
Deposits: 

Evidence    to    establish    or    rebut 
existence   of   deposit,  pp.   1344, 
1351. 
Evidence  to  prove  ownership   of 
deposit,    pp.    1345,    1357. 
Forgery,  p.  1357: 

Evidence  to    support     or     rebut 

claim  of  forgery,  p.  1349. 
Negligence      in      paying     forged 
checks,   p.   1349. 
Insolvency,    p.    524: 

Evidence  of  insolvency,  p.  498. 
Letters   as  evidence,  p.  771. 
National   banks: 

Criminal    prosecutions: 
See   "Criminal  Law." 
Officers  and  agents: 

Authoritv  of  officers  and  agents: 
See  "Officers  and  Agents." 
Overdrafts,  p.  1256. 
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EVIDENCE,  cont'd. 

Passbooks,   p.    1345. 
Payment: 

Evidence    of   payment,    pp.    1346, 
1355. 
Receivers: 

Actions,   p.   559. 
Reception  of  evidence,   p.   1760. 
Refusal  of  bank  to  allow  transfer  of 

stock,   p.   120. 
Savings   banks,   p.    2228. 
Admissibility,    p.    2229. 
Presumptions      and     burden     of 

proof,  p.  2228. 
Weight   and   sufficiency,   p.   2230. 
Special    deposits,    p.    1312. 
Taxation: 

Actions  for  unpaid  taxes,  p.  2451, 
Transfer: 

Admissibility    of   evidence    as    to 
transfer,   p.   243. 
Trust  fund: 

Evidence  to  establish  trust  fund, 

p.   1358. 
Evidence    to    support     or      rebut 
existence   of   trust,   p.   1350. 
Usages   and    customs: 

See   "Customs   and  Usages." 
Variance: 

See   "Variance." 

"EVIDENCE  OF  DEBT" 

Definition,    p.    2131. 

EVIDENCE  OF  EXISTENCE,  p.  59. 

See   "Corporate  Existence." 
As  question  for  jury,  p.  60. 
Charter  or  certificate,  p.  60. 
In  general,   p.   59. 
Judicial    notice,    p.    60. 
National   banks: 

See    "National    Banks." 
Parol   evidence,   p.   61. 
Presumptions    and   burden    of   proof, 

p.   59. 
User   and   repute,   p.   62. 

EXAMINATION    OF   BOOKS 

See    "Inspection   of   Books." 

EXAMINERS,  p.   38. 

Authority  to   appoint,  p.   38. 

Compensation,  p.   39. 

Effect  on  title  to  property  and  rights 
of  action,  p.   41. 

Examination  of    vaults,     books     and 
papers,   p.   40. 

Judicial  powers — Enjoining  prosecu- 
tion of  business,  p.  40. 

National   banks: 

National  bank  examiner,  p.  1786. 
Power  of  examiner,  p.   1785. 

Power    of   governor,    p.    39. 

Powers — In  general,  p.  39. 

Provisional   appointment,   p.   38. 

Removal,  p.   39. 

Requiring  change  of  directors,  p.  40. 


EXCHANGE,  p.  1610. 
Banking  powers,  p.  1611. 
Cashier: 

Buying  and  selling  exchange,  p. 
746. 
"Exchange    bought    and     paid     for," 

p.    1610. 
Interest: 

Exchange     in     addition     to     in- 
terest as  usury,  p.  1578. 
National   banks: 

Dealings     in     exchange,    money 
and    securities,    p.    2072. 
Power   to   deal   in   exchange,   money, 

and   securities,   p.   1611. 
Purchase    and    sale    of    exchange,    p. 
1627. 

EXECUTIONS 

See    "Attachment    and    Garnish- 
ment." 
Actions  to  enforce  stockholder's  lia- 
bility,  p.   251. 
Against   bank,   p.   1764. 
Bank  note  holders,  p.  581. 
Bank  notes: 

Satisfaction      of      execution,      p. 
1642. 
Constitutional  law,  p.  459. 
Deposits,   p.   940. 
National  banks,  p.   2108. 
Payment   of   deposits,   p.   1003. 
Stock,  p.  121. 

Summary    remedies,    p.    1731. 
Unauthorized  banking,   p.  25. 

EXECUTION   SALE 

Lien  of  bank,  p.   137. 

EXECUTION     WITHOUT      JUDG- 
MENT, p.  1731. 

EXECUTORS   AND   ADMINISTRA- 
TORS 

See   "Trust  Funds;''   "Trusts  and 
Trustees." 
Deposits,    pp.    930,    986: 
Deposit  in  trust,  p.  930. 
Deposits   of  an  administrator  or 

executor,  p.  931. 
Effect    of    payment    to    executor 

or  administrator,  p.   931. 
Right    of    executor    or     adminis- 
trator, p.  930, 
Whether  special,  p.  1294. 
Liability    of    stockholders    for    debts 
and  acts  of  bank; 
National  banks,  p.   1852. 
Savings    banks: 

See  "Savings  Banks." 
Payment    to    one    appointed    ad- 
ministrator    under      erroneous 
belief   that    depositor    is    dead, 
p.   3195. 
Set-off  by  bank,  p.  1013. 
Set-off   by    bank    against    unmatured 
indebtedness,   p.    1031. 
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EXECUTORS  AND  ADMINISTRA- 
TORS,  cont'd. 
Set-off  by   depositor: 

Administrator         of         insolvent 
banker,   p.    1068. 
Special  deposits,  p.  1294. 
Transfer   of   stock,   p.   105. 

EXEMPLARY   DAMAGES 

Refusal  of  bank  to  pay  check,  p. 
1167. 

EXEMPTION     FROM     TAXATION 

See    "Taxation." 

EXEMPTIONS 

License  tax,  p.  28. 

EXISTENCE 

See        "Corporate        Existence;" 
"Evidence    of    Existence." 

EXPRESS  COMPANIES 

Collections: 

Liability    of    express    companies 
for  acts   of  agents,  p.  1458. 
Not  a  banking  corporation,  p.  13. 

EXTRATERRITORIAL        POWERS 

See    "Foreign    Banks." 

FACTORS       AND        COMMISSION 
MERCHANTS 

Application  of  deposit  to  debt  of 
factor  or  commission  merchant, 
p.   1040. 

Deposits,   p.   968. 

Set-off  by  bank,  p.  1040. 

FAILING    CIRCUMSTANCES 

See    "Insolvency.'" 

FALSE  BOOKS,   pp.   410,   411. 

Evidence,  p.   433. 

Instructions  as  to  weight  of  evi- 
dence, p.   446. 

Weight  and  sufficiency  of  evidence, 
p.   439. 

FALSE  ENTRIES,  p.  410. 

See     "Criminal     Law;"      "Indict- 
ment:"    "Statements     and     Re- 
ports." 
Evidence,   p.   434. 

Indictment    and    information,    p.    419. 
Variance,   p.   442. 

FALSE  REPORTS 

See    "Statements    and    Reports." 

FALSE    REPRESENTATIONS 

See   "Fraud;"   "Representations." 
As    to    credit  and    standing  of    third 

persons,   p.   357. 
By  president,   p.   356. 
Knowingly  made,   p.   355. 
Liability   of   officers,   p.   354. 


FALSE  REPRESENTATIONS, 

cont'd. 

Officers   and   agents,   p.    354. 
Permitting   bank   to   be   held   out   as 

solvent,    p.    356. 
Pleading  in  action  for,  p.  385. 

FICTITIOUS   PAYEE 

See  "Payment  of  Checks." 

FINDINGS   OF   COURT,  p.   1763. 

Actions  to  enforce  stockholder's  lia- 
bility,  p.   246. 

FOREIGN  BANKS,  p.  644. 

Amenability  to  penal  statute,  p.  41. 
Capacity  to  be  sued,  p.  1722. 
Capacity  to  sue,  p.  1721. 
Compliance      with      conditions      pre- 
scribed,  p.    646. 
Effect  of  restraining  acts,  p.  18. 
Embezzlement,   p.    41. 
Foreign   bank  bills: 

See  "Bank  Notes." 
General    right    to    transact    business, 

p.   644. 
Insolvency,   p.   502. 
Loans,   p.   1528. 
National   banks: 

National  bank  a  foreign  corpora- 
tion,  p.   1779. 
Parties,  p.   1721. 
Power   to   discount,   p.    1533. 
Power   to  loan,  p.   1528. 
Real  property: 

Right    to    acquire    and     hold,     p. 
667. 
Right  to   exercise   powers   outside   of 
state  of  incorporation,  pp.  644,  645. 
Rule    of    comity,    p.    644. 
Service  by  publication,  p.   1740. 
State    of   incorporation,   p.    645. 
Taxation: 

Classification     of     subjects      and 

uniformity  as  to  same  subject, 

p.  2309. 

What    constitutes    doing   business    in 

state   contrary   to   laws   thereof,   p. 

645. 

FOREIGN  CORPORATIONS 

See   "Foreign   Banks." 

FOREIGN  JUDGMENT 

Actions      to     enforce       stockholder's 
liability,   pp.   251,   252. 

FORFEITURE 

Lien    of    bank    on    stock     and      divi- 
dends, p.  143. 

Loan,    trust,    and     investment      com- 
panies,  p.   2270. 

National  banks: 

See   "National   Banks." 

Taxation,   p.   2460. 
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FORFEITURE    OF   CHARTER 

See  "Charter." 
Savings  banks,  p.   2237. 

FORFEITURE  OF  FRANCHISE 

See       "Dissolution;"       "National 
Banks." 

FORGERY 

Bank  notes: 

Adoption  or  ratification,  p.   1682. 
Counterfeit    or   raised    notes,   p. 

1668. 
Effect   of   bona   fide   payment   in 

forged  notes,  p.  1643. 
Liability     on     forged     paper,     p. 

1683. 
Payment     of     forged     notes,     p. 

1682. 
Bill  of  lading,  p.   1603: 

Forged  bill  of  lading  attached  to 

draft,  p.  1603. 
Certificates   of  deposit,   p.   1274. 
Certified  checks,  p.  1622: 

Certification  of  forged  checks,  p. 

1183. 
Forged  certification,  p.  1185. 
Checks: 

Certification    of    forged    checks, 

p.   1183. 
Clearing  houses: 

Bank    paying    forged    checks,    p. 

2282. 
,     Collection   of  forged  paper,   p.   1495: 
Actual   payment    of   proceeds    to 

principal    essential    to     relieve 

from  liability,  p.   1498. 
Application       of      general      rule 

where    drawee    is    a    bank.    p. 

1496. 
Duty     of     bank     owing     altered 

paper   to   refund   amount   mis- 
paid,  p.  1497. 
General    rule    as    to    payment    of 

forged  check  or  bill  by  drawee, 

p.  1496. 
General   rules,   p.   1495. 
Liability  of  bank   acting  merely 

as  collecting  agent,  p.  1497. 
Liability  of  bank  collecting  check 

with     forged     indorsement,     p. 

1499. 
Liability      of      bank      collectmg 

forged  or  raised  draft,  p.  1496. 

Custom  and  usage: 

Forged  draft,  p.  1616. 
Deposit  of  forged  paper,  p.  911. 
Drafts,  p.  1613: 

Payment    of    forged    or    altered 
paper: 
See  "Payment  of  Forged  or 
Altered   Paper." 
Estoppel,  po.  1227,  1617,  1623: 

Estoppel  of  bank  to  resist  liabil- 
ity on  forged  check,  p.  1203. 
Estoppel  of  drawer,  p.  1237. 


FORGERY,    cont'd. 
Evidence,  p.  1357: 

Evidence    to    support    or    rebut 

claim   of  forgery,  p.  1349. 
Negligence     in     paying     forged 
checks,  p.  1349. 
Indorsement: 

Recovery  from  indorser,  p.  1630. 
Interest  where  forged  check  is  paid, 

p.  991. 
Jurisdiction,  p.  1972. 
Laches,  p.  1501: 

Right  of  bank  to  recover,  p.  1201. 
Liabilities  of  bank  to  depositor,  payee 
or  owner: 
Set  "Payment  of  Forged  or  Al- 
tered Paper." 
Loans  and  discounts: 

Discount  of  forged  or  fraudulent 

paper,  p.  1603. 
Forged  bill  of  lading  attached  to 
draft,  p.  1603. 
Negligence,  pp.  1617,  1623. 
Notice,   pp.   1330,   1248. 
Payment: 

Effect   of   bona   fide   payment   in 

forged  notes,  p.  1643. 
Checks   procured   by    forgery    of 

other  documents,  p.  1098. 
Payment  of  check  on  forged  or 
unauthorized     indorsement,     p. 
1130. 
Payment    upon    forged    indorse- 
ment    of    fictitious    payee,    p. 
1096. 
Payment  of  forged  or  altered  paper:. 
See  "Payment  of  Forged  or  Al- 
tered Paper." 
Pleading,   pp.   1337,   1338. 
Principal  and  agent: 

Examination  of  vouchers  by 
agent  committing  forgery,  p. 
1237. 
Right  of  bank  to  recover  back  money 
paid: 
See  "Payment  of  Forged  or  Al- 
tered Paper." 

FORMATION 

See   "Incorporation." 

FRANCHISE 

See   "Charter." 
Assignment  and  transfer,  p.  63. 
Banking  through  agency  of  corpora- 
tion, p.  6. 
Business  of  banking  not  a  franchise, 

p.  2. 
Charter  as  contract,  p.  50. 
Extension,  p.  63. 
Forfeiture  of  franchise: 

See   "Dissolution." 
Forfeiture    of    franchise    of    national 
banks. 

See  "National  Banks." 
Renewal,  p.  63. 
Taxation,  p.  3323: 

Valuation  of  franchises,  p.  3407. 
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FRAUD,  p.  781. 

See   "Representations.'' 
As  to  officers'  liability  on  bond,  see 

"Bond." 
Actions  to  enforce  stockholder's  lia- 
bility, p.  1883. 
Banking  corporation  may  be  guilty, 

p.  781. 
Bank's  retaining  benefits  of  transac- 
tion, p.  784, 
Cashier: 

Loan  to  bank,  p.  782. 
Certificates  of  deposit: 

Signature    obtained   by   fraud,   p. 
1276. 
Certified   checks: 

Certification    obtained    by    fraud, 
p.  1182. 
Checks: 

Rights  of  bank  paying  check  ob- 
tained by  fraud,  p.  1148. 
Conspiracy,  p.  783. 
Criminal  liability,  p.  396. 
Deposits,  p.  782: 

Deposit  of  worthless  check  in  an- 
other bank,  p.  783. 
Moneys     or     credit     fraudulently 
obtained   by   depositor,   p.   984. 
Depreciating  collaterals,  p.  783. 
Directors,  p.  272. 
Drafts,  p.  1613. 
Estoppel,  p.  786. 

False    reports,    statements,    and    re- 
turns: 
See   "Statements   and   Reports." 
False    representations    in    procuring 

bonds,  p.  312. 
False  representations  as  to  credit  of 

another,  p.  786. 
Fictitious  entry  of  credit,  p.  783. 
Fraud  in  procuring  note,  p.  783. 
Fraudulent    and    illegal    contracts,    p. 

729. 
Fraudulent     overissue     of    stock    by 

cashier,  p.  79. 
Fraudulent   subscriptions,  p.   83. 
Indorsement: 

Liability  of  bank   for   refusal  to 

pay: 

Check   fraudulently  indorsed 

by  clerk  of  payee,  p.  1154. 

Liability  of  bank,  p.  683. 

Liability  of  bank  for  fraud  of  agents, 

p.  781. 
Liability  of  officers  and  agents: 
See  "Officers  and  Agents." 
Liability  of  officers  for  fraud  of  third 

person,  p.  351. 
Limitation  of  actions,  p.  1319. 
Loans  and  discounts: 

Discount  of  fraudulent  paper,  p. 

1603. 
Loan  to  bank,  p.  782. 

National  banks: 

See  "National  Banks." 


FRAUD,   cont'd. 

Notice  of  officer's  own  fraud  as  no- 
tice to  bank,  p.  849. 
Officers  and  agents: 

See  "Officers  and  Agents." 
Payment  of  check: 

Rights  of  bank  paying  check  ob- 
tained by  fraud,  p.  1148. 
Personal  transactions,  p.  785: 

Buying  and  selling  stock,  p.  786. 

Estoppel,  p.  786. 

Fraud  on  depositor,  p.  786. 

Liability  of  bank,  p.  785. 

Use  of  name  of  bank,  p.  785. 
Pleading   in    actions    against    officers 

and  agents,  p.  385. 
Pledge  and  collateral  security: 

Fraudulent    use    of    security    by 
owner  of  bank,  p.  1561. 
Preference,   p.   594. 
President: 

Loan  to  bank,  p.   782. 
Proof  of  fraud,  p.  786. 
Representations: 

See    "Representations." 
Sale  of  stock,  p.  104. 
Set-off  by  bank: 

Moneys  fraudulently  obtained  by 
depositor,  p.  1052. 
Subscriptions,  pp.  94,  1807: 

Stockholder's  liability,  p.  1882. 
Transfer  of  bank  stock,  p.  104. 
Vice-president: 

Loan  to  bank,  p.  782. 

FRAUDULENT    CONVEYANCES 

Assignments  for  benefit  of  creditors, 

p.  563. 
Banks  assets,  p.  527. 
Transfers    and    preferences    affected 
by  insolvency: 
See   "Insolvency." 

FUNCTIONS 

See  "Banking  Powers." 

FUTURE  ADVANCES 

Loans  and  discounts,  p.  1540. 

GAMBLING  CONTRACTS 

Checks,  p.  1085. 

GARNISHMENT 

See    "Attachment    and    Garnish- 
ment." 

GENERAL   DEPOSITS 

See   "Deposits." 

GENERAL  MANAGER 

Discounting  papers,   p.   759. 

GIFTS 

Deposits: 

Savings  banks,  p.   2206. 
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GIFTS,  cont'd. 
Savings  banks: 

Gifts    of    deposits    and    rights    of 
donees  after  depositor's  death, 
p.  2306. 
Stock,  p.  114. 

GOOD 

Statement  that  check  is  good,  p.  1127. 

GUARANTY 

Accommodation  indorsement  or  guar- 
anty, p.  683. 
Bank  guaranty  funds,  p.  30. 
Bank  notes,  p.   1663. 
Cashier's  check,  p.  683. 
Certification  distinguished  from  guar- 
anty, p.   1171. 
Certification   guarantees    genuineness 

of  drawer's  signature,  p.  1176. 
Certified  checks: 

Genuineness    of    body    of    check, 

p.  1176. 
Genuineness    of    drawer's    signa- 
ture, p.  1176. 
Signatures  of  payee  or  other  in- 
dorsers,  p.  1176. 
Estoppel,   p.   682. 

Estoppel  to  deny  liability,  p.  683. 
Liability  of  bank,  p.  817. 
Loans  and  discounts: 

Guarantee  of  indorser,  p.  1591. 
Loan,     trust,     and    investment    com- 
panies, p.  3269. 
National  banks,  p.  1999: 

Accommodation   endorsement,  p. 

2003. 
Effect  of  ultra  vires,  p.  2004. 
For  benefit  of  depositor,  p.  2001. 
For    sole    benefit    of    another,    p. 

2000. 
General   rule,   p.    1999. 
Illustrations,  pp.  2002,  2003. 
Payment  of  negotiable  paper,  p. 

2001. 
Power  of  bank,  p.  1999. 
Power  of  cashier  to  bind  bank,  p.  745. 
Power  to  guaranty,  p.  681. 
President,  pp.  706,   762. 
Set-off  by  bank: 

Applying    deposit    to    liability   as 

guarantor,  p.  1031. 
Right  of  surety,  indorser  or  guar- 
antor to  have  deposit  of  prin- 
cipal applied,  p.  1054. 
Set-off   by    depositor: 

Right    of    guarantor    for    repay- 
ment of  deposit,  p.  1073. 
Right    of    principal    to    have    de- 
posit  of   guarantor    applied,   p. 
1073. 
Vice-president,  p.  763. 

GUARDIAN  AND  WARD 

See  "Trust  Funds." 
Attachment  of  deposit,  p.  936. 


GUARDIAN  AND  WARD,  cont'd. 
Deposits,  pp.  986,  987. 
Liability    for    loss    or    destruction    of 

deposit,  p.  953. 
Set-off  by  bank,  p.  1049. 
Transfer  of  stock,  p.  105. 

HOLDING  OVER,  p.  262. 

HUSBAND   AND   WIFE 

Actions  to  enforce  stockholder's  lia- 
bility, pp.   1876,   1894,   1895. 
Deposits: 

Deposit  by  husband  in   name   of 

wife,  p.  980. 
Det)osit  subject  to   check  of  de- 
positor or  wife,  p.  926. 
Funds  of  wife  deposited  by  hus- 
band and  vice  versa,  p.  984. 
Liability  of  married  women  on  sub- 
scription, p.  92. 
Married  women  as  stockholders,  pp. 

151,   1848. 
National  banks: 

Individual     liability     of     married 
women  as  stockholders,  p. 
1848: 
Generally,  p.  1848. 
Legatee  of  shares,  p.  1851. 
Manner     of     acquisition,     p. 

1851. 
Personal   judgment,    p.    1850. 
Shares  transferred  to  wife  by 

husband,  p.   1851. 
Statutory    and    not    contrac- 
tual liability,  p.  1850. 
Savings  banks,  p.  2303. 
Set-off  by  bank,  p.  1014. 
Stockholders: 

Liability    of    married    women    as 
stockholders,  pp.  151,  1848. 
Surviving  spouse,  p.   930. 

ILLEGAL  ACTS 

Directors,  p.  272. 

ILLEGAL    AND    UNAUTHORIZED 
BANKING,  p.  17. 

Compelling  accounting  from  cashier, 
p.  23. 

Criminal  prosecutions: 
See  "Criminal  Law." 

Curative  legislation,  p.  23. 

Dealings   of  unauthorized  banks   dis- 
tinguished,  p.   20. 

Effect  on  securities,  p.  19. 

Foreign   corporations,   p.   18. 

Illegal  private  banking,  p.  19. 

Illegal  transactions,   p.   19. 

Indictment   and   information,    p.    419. 

In  general,  p.  17. 

Liability  of  officers  of  fraudulent  and 
illegal  banks,   p.   368. 

Liability    of    stockholders,    pp.     368, 
185. 
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ILLEGAL   AND    UNAUTHORIZED 
BANKING,  cont'd. 
Paper     discounted    by     unauthorized 

bank,  p.  21. 
Penalties: 

See   "Penalties.'' 
Power  of  legislature  to  restrain  from 

banking,  p.  17. 
Relation  created  by  deposit  in  unau- 
thorized bank,  p.  30. 
Rights  of  action,  p.  23. 
Rights  of  third  persons,  p.  21. 
Statutes,  p.   19. 
Statutory      provisions      and      repeal 

thereof,  p.  18. 
Validity    of    transactions    and    liabil- 
ities incurred,  p.  19. 
ILLEGAL  CONTRACTS,  pp.  673,  729. 
See  ''Contracts." 
Certificates  of  deposit,  p.  1268. 
Checks,  p.  1085. 
Circulation   of  foreign   currency; 

See  "Circulation  of  Foreign  Cur- 
rency." 
Deposits: 

Liability   to   repay   illegal   depos- 
its, p.   997. 
Individual  interest  of  officer  in  trans- 
action: 
See  "Officers  and  Agents.'' 
Liability  of  stockholdy,  p.   171. 
Loans  and  discounts: 

Loan  for  illegal  purpose,  p.  1543. 
Real  estate,  p.  731. 

ILLEGALITY 

See    "Illegal    and    Unauthorized 
Banking." 

ILLEGALITY     OR     IRREGULARI- 
TIES IN   ORGANIZATION 

Liability  of  stockholders,  pp.  168,  185. 

"INCORPORATED  BANKS,"  p.  394. 

INCORPORATION,  p.  46. 
See    "Organization." 
Amendment,  p.  53. 
Beginning     of     corporate     existence, 

p.  49. 
Charter  as  contract: 

See  "Charter." 
Comptroller's  certificate  of  organiza- 
tion  of  national  bank: 
See  "National  Banks." 
Conditional  incorporation,  p.   48. 
Conditions  precedent,  p.  48. 
Constitutional  prohibition,  p.  46. 
Conveyance       before       incorporation 

complete,  p.  668. 
Defective  incorporation   or  organiza- 
tion, p.   56: 
Curative  legislation,  p.  58. 
De  facto  incorporation,  p.  57. 
Failure  to  pay  capital,  p.  56. 
Personal   liability,   p.   57. 
Right   to   question   corporate   ex- 
istence, p.  58. 
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INCORPORATION,  cont'd. 
Deposit  of  securities,  p.  49. 
Evidence   of  existence: 

See   "Evidence   of  Existence.'' 
General  laws,  p.  55. 
Liabilities,     privileges     and     powers, 

p.  49. 
Loan,    trust,     and    investment     com- 
panies, p.  2253. 
National  banks: 

Power  to   incorporate,  p.   1779. 
Notice  of  charter,  p.  52. 
Power  of  congress,  p.  46. 
Power  of  state,  p.  46. 
Power   to   incorporate,   p.   46. 
Quo  warranto: 

Testing     legality     of     incorpora- 
tion,  p.   159. 
Reorganization   of  state  bank  as  na- 
tional bank: 
See     "Reorganization     of     State 
Bank  as  National  Bank." 
Restriction,  pp.  46-48. 
Results   of  incorporation,  p.   49. 
Sale  of  franchise,  p.  52. 
Savings  banks,  p.  3167. 
Special  charters  or  acts,  p.  53. 

INCORPORATORS 

Incorporators   not   ipso   facto   direct- 
ors, p.  258. 

INCREASE  OF  CAPITAL  STOCK 

See   "Stock." 

INDEBTEDNESS 

Liability   for   incurring   excessive   in- 
debtedness: 
See  "Officers  and  Agents.'' 
Limitation  of  indebtedness,  p.  39. 

INDEMNITY 

See  "Guaranty." 
National  banks,  p.   1999. 
Passbook,    p.    3361. 
Payment  of  deposits,  pp.   1001,   J009. 

IDENTIFICATION 

See    "Payment   of    Checks.'' 

INDICTMENT      AND      INFORMA- 
TION 

Aiding    and    abetting,    pp.    418,    422, 

1961. 
Averment  of  official  relation,  p.  416. 
Bank  notes,  p.  1673. 
Conversion   and   misappropriation   of 

funds,  p.  421. 
Defendant's    official    relation,    p.    415. 
Embezzlement      and      misappropria- 
tion, p.  1944: 
See  infra,  "National  Banks." 
Existence   and  operation   of  bank,  p. 

415. 
False  entries,  p.  419. 
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INDICTMENT      AND      INFORMA- 
TION, conlfd. 
False  entries  or  reports: 

See  infra,  "National  Banks." 
False  reports  and  statements,  p.  430. 
Following  words   of  statute,  p.  415. 
Fraudulent  insolvency,  p.  433. 
Illegal  and  unauthorized  banking,  p. 
419. 

Illegal    loans,    discounts    and    over- 
drafts, p.  439. 
Indictments    for    particular    offenses, 

p.  419. 
Insolvency,  p.   433. 
Intent,  p.  417. 

Intent  of  aider  and  abettor,  p.  418. 
Joinder  of  parties  and  offenses,  p.  418. 
National  banks: 

Aiding  and  abetting,  p.  1961. 
Certifying    check    wrongfully,    p. 

1960. 
Construction     of    indictment,     p. 

1963. 
Embezzlement,     abstraction     and 
misapplication,  p.   1944: 
Certainty  of  charge,  p.   1945. 
Conversion  to  use  of  defend- 
ant, p.  1950. 
Described      as      larceny,      p. 

1947. 
Description  of  bank,  p.  1953. 
Description  of  check  or  note, 

p.  1953. 
Description   of  defendant,  p. 

1946,   1953. 
Description     of     moneys,     p. 

1953. 
Duty   of   officer,   p.    1953. 
Injury  to  bank,  p.  1951. 
Intent,  p.  1948. 
Knowledge    and    consent    of 

directors,  p.  1953. 
Language  of  statute,  p.  1945. 
Manner    in   which     made,   p. 

1949. 
Negativing  defenses,  p.  1947. 
Possession  of  funds,  p.  1948. 
Separate   counts,   p.    1947. 
Several    offenses    in    one    in- 
dictment, p.  1948. 
Sufficiency  of  charge,  p.  1944. 
Sufficiency    on    demurrer,    p. 

1945. 

Unlawfulness  of  act,  p.  1953. 

What    the    indictment    must 

show,  p.  1944. 

False  entries  or  reports,  p.  1954: 

Argumentative,        repugnant 

and  duplicitous,  p.  1954. 
Description  of  bank  as  going 

concern,   p.   1959. 
Description  of  books,  p.  1959. 
Description    of   entry   or   re- 
port, p.  1959. 
Description  of  property 
falsely  entered,  p.  1960. 


INDICTMENT      AND      INFORMA- 
TION,   confd. 
National  banks,   cont'd. 

False  entries  or  reports,  cont'd. 
Entries    made    by    direction, 

p.  1957. 
Errors     and     omissions,     p. 

1955. 
Intent,    p.    1956. 
Manner  of  making  entries,  p. 

1957. 
Necessary  averments,  p.  1954. 
Negativing  defenses,  p.  1955. 
Order  of  steps  taken  in  mak- 
ing report,  p.  1958. 
Time  and  place,  p.  1956. 
Necessity  for  indictment,  p.  1943. 
Quashing   indictment,    p.    1963. 
Wrongfully   certifying   check,   p. 
1960. 
Overdrawing    account,    p.    433. 
Receiving    deposits    after   knowledge 
of  insolvency: 
See  "Insolvency." 
Statements  and  reports: 

Indictment  for  false  reports  and 
statements,  p.  430. 
Unauthorized  banking,  p.  36. 
Variance: 

See  "Variance." 
Willful,  p.  417. 

INDIVIDUAL  LIABILITY 

See  "Stockholders." 

INDORSEMENT 

Alteration  of  instruments: 

See  "Alteration  of  Instruments;" 
"Payment    of    Forged    or    Al- 
tered Paper." 
Bank  notes,  p.  1649. 
Cashier,  p.  766. 
Certificates   of   deposit: 

See  "Certificates  of  Deposit." 
Check  paid  on  unauthorized  indorse- 
ment, p.  1134. 
Clearing  houses: 

Effect  of  indorsements  on  checks 

passing  through  clearing  house, 

p.   3383. 

Right   to   make   rules    governing 

effect  of  indorsements,  p.  3383. 

Deposit  of  checks,   drafts,  bills,  etc., 

p.  918. 
Forged      indorsement      of      fictitious 

payee,  p.  1096. 
Forgery: 

See  "Forgery;"  "Payment  of 
Forged  or  Altered  Paper." 
Recovery  from  indorser,  p.  1630. 
Fraud  and  deceit: 

Liability   of  bank   for   refusal   to 
pay,   p.   1154: 
Check   fraudulently   indorsed 
by  clerk  of  payee,  p.  1154. 
Payment  of  check  on  forged  or  un- 
authorized   indorsement,    p.    1130. 
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INDORSEMENT,  cont'd. 
Payment  of  checks: 

Right  to  require  indorsement,  p. 
1110. 
Payment  of  forged  or  altered  paper; 
See  "Payment  of  Forged  or  Al- 
tered Paper." 
President,  p.  763. 

Presumptions  and  burden  of  proof: 
Genuineness    of    indorsement    of 
check,  p.  1343. 
Restrictive  indorsement: 

See   "Collections." 
Rights  of  indorsers  as  to  paper  dis- 
counted, p.  1593. 
Set-oflf  by  bank: 

Applying   deposit    to    liability   as 

indorser,  p.  1031. 
Right     of     surety,     indorser     or 
guarantor    to    have    deposit    of 
principal  applied,  p.  1054. 
Set-oflf  by  depositor: 

Right   of   indorser,   p.    1071. 
Suflficiency  and  operation  of  indorse- 
ment, p.   918. 
Vice-president,  p.  763. 

INJUNCTIONS 

Ancillary  to  quo  v\rarranto,  p.  477. 
Actions  by  or  against  national  bank- 
ing associations,  p.  2104. 
Bank  may  be  enjoined,  p.  1742. 
Dividends,   p.   135. 
Enjoining  creditors  from  prosecuting 

suit,  p.  319. 
Insolvency: 

Injunction    against    insolvent 
banks,  p.   530. 
National  banks,  p.  3104. 
Payment  of  deposits: 

Payment   in   violation   of   injunc- 
tion, p.  1008. 
Relator,  p.  524. 

Restraining  transfer  of  stock,  p.  131. 
Stockholder     enjoining    directors,    p. 

393. 
Stockholders    enjoining   illegal   prac- 
tices, p.  159. 
Taxation,  p.  2451: 

Conditions  precedent,  p.   2456. 
Excessive  or  unequal  assessment 

or  valuation,  p.  2454. 
Extent  of  relief,  p.  2459. 
Facts    held    not   to    show   exces- 
sive assessment  or  discrimina- 
tion,  p.   2455. 
Illegal  tax,  p.  2453. 
Imposition  of  terms  on  granting 

injunction,  p.  2459. 
Inadequate     remedy     at     law,    p. 

2452. 
Irreparable   injury,   p.    2453. 
Jurisdiction,  p.  2456. 
Parties,  p.   2456. 
Pleading,  p.  2458. 


INJUNCTIONS,  cont'd. 
Taxation,   cont'd. 

Remedy  at  law,  pp.  2451,  3452. 
Right  of  bank  to  sue,  p.  3457. 
Scope  of  inquiry,  p.  2459. 
Shareholders,   p.   2458. 
To  restrain  assessment,  p.  2441. 
When  proper,  p.  2451. 

INSANITY 

Checks,  p.  1085. 

INSOLVENCY 

See    "Dissolution;"    "Receivers." 
Accounting,  p.  525. 
Action: 

Right  of  action  against  insolvent 
bank,  p.  519. 
Actions  to  enforce  stockholder's  lia- 
bility: 

See    "National    Banks;"    "Stock- 
holders." 
Assets: 

See  "Assets." 
Assignments    for    benefit    of    credit- 
ors: 

See  "Assignments  for  Benefit  of 
Creditors." 
Bank  bills: 

Actions  by  bill  holders,  p.  581. 

Debts  due  bank  solvable  in  its 
circulating   notes,    p.   576. 

Liability  of  stockholders,  p.  1699. 

Notes  acquired  after  insolvency 
not  receivable,  p.  577. 

Payment  in  bills,  notes  or  other 
obligations  of  the  bank,  p.  575. 

Payment  of  drafts,  p.  577. 

Payment  out  of  assets  in  gen- 
eral, p.  575. 

Penalties   and   interest,   p.    580. 

Preference,  p.  578. 

Right  of  bill  holders  to  share  in 
assets,  p.  575. 

Rights  against  officers  of  bank, 
p.  581. 

Rights  of  holders  of  circulating 
notes,  p.   575. 

Set-oflf  against  bank  or  receiver, 
p.  580. 
Checks,  p.  636: 

Drawers  of  draft's  on  consign- 
ment, p.  628. 

Equity  rules,  p.  628. 

Holders  of  protested  paper,  p. 
628. 

Insolvency  of  drawer,  p.   1098. 

Rights   of   holders    of   checks   or 
drafts,  p.  626. 
Claims: 

See      infra,      "Presentation      and 
Payment  of  Claims." 
Clearing  houses: 

Eflfect  of  insolvency  of  bank,  a 
member  of  clearing  house,  p. 
3387. 
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INSOLVENCY,   cont'd. 
Collections: 

See  "Collections." 
Construction   of  statutes,   p.   460. 
Costs,  p.  535. 
Creditors'  suits,  p.  533. 
Criminal  law: 

Doing   business   while    insolvent, 

p.  397. 
Receiving   deposits   after   knowl- 
edge   of   insolvency: 
See     infra,     "Receiving      De- 
posits  after  Knowledge   of 
Insolvency." 
Criminal  liability,  p.  396. 
Declaration    of   dividends,    p.    133. 
Definition,  p.  496. 
Demand,  p.  1333. 

Deposit  of  checks,  drafts,  bills,  etc.: 
Insolvency    of    bank    of    deposit, 

p.   933. 
Insolvency     of     payee     bank,     p. 
934. 
Deposits: 

Notice    of   ownership    of    deposit 

by  insolvent,  p.  973. 
Receiving   deposits   after   knowl- 
edge of  insolvency: 
See     infra,     "Receiving    De- 
posits after  Knowledge  of 
Insolvency." 
'  Rights  of  persons  making  depos- 

its after  insolvency,  p.  509: 
Burden   of  proof,  p.  519. 
Deposit   must   be   capable   of 
identification    in  hands    of 
receiver,  p.  513. 
Deposits     for     collection,     p. 

517. 
Evidence,  p.   519. 
Fraud,  p.   510. 
Generally,   p.    509. 
Knowledge,  p.  511. 
Preference   to    depositors,    p. 

516. 
Receiving   deposits    by    bank 
after   knowledge    of   insol- 
vency, p.  510. 
Remedies      of     depositor,     p. 

513. 
Restoration   of  consideration 

on   rescission,    p.    519. 
Rights   of  payee   of  draft,   p. 

518. 
Scienter,    p.    511. 
Special   deposits,   p.   518. 
Sufficiency    of    identification, 
515. 
Director's   right   to   withdraw   depos- 
its, p.  501. 
Dissolution: 

Insolvency  as   ground   for   disso- 
lution, p.  469. 
Distribution  of  surplus  to  stockhold- 
ers, p.  639. 


INSOLVENCY,  cont'd. 
Dividends,  p.  630: 

Distribution   of   dividend,   p.   633. 
Establishment   of   right,   p.    633. 
Possession  of  collateral  security, 

p.  633. 
Right   of   creditors   to   dividends, 

p.  630. 
Rights   of  purchasers    of   claims, 
p.  633. 
Drafts,  pp.  636,  1613: 

Drawers    of    drafts    on    consign- 
ment,  p.   638. 
Equity  rules,  p.  638. 
Holders    of   protested    paper,    p. 

638. 
Rights   of   holders    of   checks   or 
drafts,  p.  636. 
Efifect  of  insolvency,  p.  498: 
Dissolution,  p.  499. 
Generally,  p.  498. 
Insolvency   of   foreign   banks,   p. 

501. 
Officers  and  agents,  pp.  363,  498, 

638. 
On  venue  of  suits  against  bank, 

p.  501. 
Rights    of    correspondent    bank, 

p.  501. 
Transacting  business  after  knowl- 
edge of  insolvency,  p.  499. 
Evidence;  p.   534: 

Evidence    of •  insolvency,    p.    498. 
Exclusiveness  of  statutory  remedies, 

p.  519. 
Foreign  banks,  p.  503. 
Indictment  for  fraudulent  insolvency, 

p.  433. 
Injunction: 

Injunction     against     insolvent 
banks,   p.    530. 
Interest,  p.  633: 

Computation  of,  p.  633. 
Rate  of,  p.  634. 

Right   to   and  liability   for  inter- 
est, p.  633. 
Liability    of    stockholders    for    debts 
of  bank: 
See  "National  Banks;  Stockhold- 
ers." 
Loans  to  bank,  p.  677. 
Loan,   trust,   and   investment   compa- 
nies: 
See    "Loan,    Trust,    and    Invest- 
ment Companies." 
Modes  of  procedure,  p.  519. 
National  banks: 

See  "National  Banks." 
Notice  to  officer  or  agent: 

See  "Notice  to  Officer  or  Agent." 

Officers  and  agents,  pp.  363,  498,  638. 

Payment    of .  check    where    insolvent 

depositor  indebted  to  bank,  p.  1144. 
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INSOLVENCY,   cont'd. 

Pledge   and   collateral   security: 

Possession    of    collateral    as    af- 
fecting right  to  a  dividend,  p. 
632. 
Rights    and    liabilities    of    credit- 
ors   holding   collateral,    p.    587. 
Preferences,  p.   565: 

See   "Preferences.'' 
See     infra,    "Transfers     and 
Preferences      Affected     by 
f  nsolvency." 
Allowance  of  preferences,  p.  595. 
Burden  on  person  seeking  prefer- 
ence, p.  596. 
Claims     of    firm     and    individual 

creditors,  p.  592. 
Claims  of  forwarding  or  collect- 
ing banks,  p.  594. 
Claims    of    state    and    county,    p. 

593. 
Claims    preferred    in    general,    p. 

590. 
Crediting     amount     of    note     to 
owner   without  his   consent,   p. 
591. 
Creditors     of     branch     bank,     p. 

591. 
Debts     lawfully    and    unlawfully 

contracted,  p.  593. 
Deposits,  pp.  507,  516: 

Checks  deposited  for  collec- 
tion,  pp.   601,   609. 
Depositors  preferred  in  some 

states,  p.  599. 
Deposits    by    savings   banks, 

p.  604. 
Deposits   of  trust  funds: 

See    "Trusts    and    Trus- 
tees." 
Effect   of   cashier's   check,   p. 

599. 
Priorities   as   between   them- 
selves, p.  603. 
Pro   rata   distribution  as   be- 
tween   general    depositors, 
p.  603. 
Right    of   general    depositors 

to  preferences,  p.  598. 
Special  deposits:  _ 

See    "Special    Deposits. ' 
What    are    deposits,    p.    600. 
When     check     deposited    for 
collection     is     general     de- 
posit, p.   601. 
Where    checks     on    another 
bank  are  deposited,  p.  600. 
Who   are    depositors,   p.   600. 
Effect  of  fraud,  p.  594. 
Election  of  remedies,  p.  597. 
Estoppel,   p.   597. 
Expenses  of  insolvency  proceed- 
ings, p.   593. 
Funds  or  assets  available  to  pre- 
ferred creditors,  p.  596. 


INSOLVENCY,   cont'd. 
Preferences,  cont'd. 

Holders   of   checks    or   drafts,   p. 

626. 
Holders    of   circulating   notes,   p. 
578. 
.  Loan,  trust,  and  investment  com- 
panies, p.  2272. 
National  banks: 

See   "National  Banks." 
Officers  of  bank,  p.  628. 
Order    of    liability    of    assets,    p. 

590. 
Pre-existing    liens    and    equities, 

p.  592. 
Proceeds    of    return    pledges,    p. 

597. 
Public  funds,  p.  958. 
Public   money,   pp.   593,   614. 
Special  deposits,  p.  1309. 
Stockholders,   p.   629. 
Taxes,  p.  592. 
Transfer   of  right   of  priority,   p. 

595. 
Trust  funds: 

See   "Trusts  and  Trustees." 
Presentation  and  payment  of  claims, 
p.  583: 
Allowance   and  payment,   p.   587: 
By  whom  allowed,   p.   587. 
Demand  for  payment,  p.  589. 
Estoppel,   p.   590. 
Hearing    and    determination, 

p.   588. 
Payment,  p.  589. 
Raising  objections  to  allow- 
ance of  claims,  p.  589. 
Report   of   auditor,   p.   588. 
Rights      and     liabilities      of 
creditors     holding      collat- 
eral, p.  587. 
To   whom    allowed,   p.   587. 
Waiver   of   objections   to   al- 
lowance  of   claims,   p.   589. 
Wliat  constitutes  payment,  p. 
589. 
Assignments  for  benefit  of  cred- 
itors: 
See   "Assignments  for   Bene- 
fit  of   Creditors." 
Burden  of  proof,  p.  586. 
Claims  provable,  p.  582: 

Claims  of  depositary,  p.  583. 
Generally,  p.  582. 
Illustrations,   p.   582. 
Incidental   expenses,   p.    584. 
Paid-up    stockholders,   p.  584. 
Taxes,  p.  583. 
Collateral    security,    p.    587. 
Deposits: 

Check    deposited    for    collec- 
tion,  pp.   601,   609. 
Deposit   of   trust   funds: 

See    "Trusts   and    Trus- 
tees." 
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INSOLVENCY,  cont'd. 

Presentation  and  payment  of  claims, 
confd. 
Deposits,  cont'd. 

Depositors  preferred  in  some 

states,  p.  599. 
Deposits    by    savings    banks, 

p.  604. 
Eflfect   of  cashier's   check,   d. 

599. 
Priorities   as   between   them- 
selves, p.  603. 
Pro   rata   distribution   as   be- 
tween   general    depositors, 
p.   603. 
Right   of  general   depositors 

to  preferences,   p.  598. 
Special  deposits: 

See   "Special  Deposits." 
What  are  deposits,  p.  600. 
When     check    deposited     for 
collection    is    general    de- 
posit, p.  601. 
Where     checks     on     another 
bank  are  deposited,  p.  600. 
Who   are    depositors,   p.   600. 
Dividends,   p.   630. 
Estoppel  to   claim,   p.   584. 
Holders   of   checks   or   drafts,   p. 

626. 
Interest,  p.  633. 
National  banks: 

See  "National  Banks." 
OfRcers,  p.  638. 
Pledge  and  collateral  security,  p. 

587. 
Preferences: 

See    infra,    "Preferences." 
Presentation,  p.  585: 
Generally,  p.  585. 
Notice    to    creditors    to    pre- 
sent  claims,   p.   585. 
Time  for  presentation  or  fil- 
ing of   claim,   p.   585. 
Priority: 

See  infra,  "Preferences." 
Proceedings  to  compel  payment, 

p.  638. 
Proof,  p.   586. 
Set-off,  p.  634. 
Stockholders,  p.  629. 
Trust  funds: 

See   "Trust   Funds;"   "Trusts 
and  Trustees." 
Presumptions    and   burden   of   proof, 

p.  498. 
Priority: 

See   infra,   "Preferences." 
Proceedings  on  insolvency,  p.  519. 
Proceedings    to   compel   payment,   p. 

638. 
Receivers: 

See  "Receivers." 
Receiving   deposits   after   insolvency, 
pp.   358,   443,   499,   973: 
See   infra,   "Deposits." 


INSOLVENCY,  cont'd. 

Receiving  deposits   after   insolvency, 

confd. 

Ability  to  follow  deposit  as  a 
trust  fund,  p.  406. 

Averment   of  insolvency,   p.   386. 

Averment  of  knowledge  of  in- 
solvency, p.  386. 

Bank  operating  under  special 
charter — Effect  of  criminal 
provision,  etc.,  p.  360. 

Constitutional  and  statutory  pro- 
visions,  p.   359. 

Constitutionality       of       criminal 

statute,  p.  398. 
Criminal   responsibility,   p.   398. 
Determining    knowledge     of    in- 
solvency, p.  362. 
Distinction   between   receipt   and 

assent  to  receipt,  p.  409. 
Duty  of  director  upon  discover- 
ing insolvency  of  bank,  p,  359. 
Equal  protection  of  the  laws,  p. 

398. 
Essentials  of  the  offense,  p.  399. 
Evidence,    pp.    390,    391,    434: 

Admissibility  of  evidence  on 
issue   of  insolvency,  p.  434. 
Admissibility  of  evidence  on 
issue   of  knowledge   of  in- 
solvency, p.  437. 
Criminal  law,   p.   434. 
Fraudulent     or     criminal    in- 
tent,   p.    438. 
Indebtedness  of  depositor  to 

bank,  p.  439. 
Knowledge  of  receipt  of  de- 
posits,   p.    438. 
Knowledge  of  insolvency,  p. 

441. 
blatters    of   excuse    or    miti- 
gation,  p.   439. 
Proof   of  insolvency,   p.   440. 
Receipt    of    deposit     or      as- 
sent thereto,  p.   441. 
That      depositor       was       in- 
debted to  bank,  p.  441. 
Weight    and     sufficiency,     p. 
439. 
General     purpose      of      criminal 

statute,   p.    398. 
Guilty    knowledge    or    participa- 
tion  in   receipt   of  deposits,   p. 
407. 
Imprisonment  for  debt,  p.  399. 
Indictment,   p.  423: 

Amount    and     character     of 

items,   p.  427. 
Authority   to   close    bank   or 
to    prevent   receipt    of    de- 
posits,  p.   426. 
Averment   of   insolvency,    p. 

423. 
Charging  offense    in     words 
of    statute,    p.    424. 
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INSOLVENCY,  cont'd. 

Receiving   deposits   after   insolvency, 
cont'd. 
Indictment,    cont'd. 

Description    of     deposit,     p. 

427. 
Formal       and       unnecessarj- 

matter,  p.  428. 
Insolvency     of     members    of 

copartnership,  p.  424.  • 
Joinder  of  offenses,  p.  429. 
Knowledge  of  insolvency,  p. 

425. 
Loss  of  deposit,  p.  428. 
Necessity    for    showing     in- 
dividual guilt,  p.   426. 
Person  from  whom  received, 

p.   427. 
Purpose  or  intent,  p.  428. 
Receipt  of  deposit  in  official 
capacity,    by   virtue    of    of- 
fice, etc.,  p.  435. 
Receipt    of    money    or    other 
thing  as  a   deposit,  p.  425. 
Where    statute    declares   vio- 
lation   of    act    to     be     em- 
bezzlement, p.  429. 
Individual,    bank,    or    institution, 

p.  399. 
Instructions,    pp.    392,    446: 

Instructions   as  to  what  con- 
stitutes     insolvency       and 
failing     circumstances,      p. 
446. 
Knowledge  of  insolvency,  p. 

447. 
Presumption    and   burden    of 
proof  of  knowledge  of  in- 
solvency,  p.    448. 
Receipt   or   assent  to  receipt 
of    deposit,    p.    448. 
Intent  to  injure  plaintiff  or  cause 

loss   of  his  money,  p.  387. 
Joint   oflfenses,   p.   410. 
Knowledge     of     insolvency — Ac- 
tual    knowledge     unnecessary, 
p.    361. 
Knowledge  of  insolvency,  p.  403. 
Liability    as    affected     by     cause 
and    extent    of    insolvency,     p. 
402. 
Liability    as    affected  ,by    return, 
or  intent  to  return  deposit,  p. 
406. 
Liability   for   acts   of  another,   p. 

407. 
Liability    for    acts     of      subordi- 
nates   in    violation    of    orders, 
p.    409. 
Louisiana    statute,    p.    410. 
Mere  fact  of  deposit  and  loss  no 

ground  for  action,  p.  358.  _ 
Money,    notes,   bills,   etc.,   within 

purview  of  statute,  p.  404. 
National  bank,  p.  2130. 
Offer    to    return     certificates      of 
deposit,    p.    387. 


INSOLVENCY,  cont'd. 

Receiving   deposits   after   insolvency, 
cont'd. 
Officer    who    assists     or     advises 

keeping  bank  open,  p.  408. 
Officer  who  permits  or  connives 

at  receipt  of  deposit,  p.  409. 
Persons  engaged  in  unauthorized 

or   illegal  banking,   p.   401. 
Phrase       "in       failing       circum- 
stances"   construed,   p.   361. 
Pleading,   p.   386. 
Private    and   unchartered    banks, 

p.  400. 
Receipt   of   deposits,   p.   404. 
Receiving  deposits  from  persons 

indebted  to  bank,  p.  406. 
Savings   banks,   p.   2246. 
Statutory  provisions,  p.   361. 
Uncertainty    as    to     bank's      real 

conditions,    p.    402. 
Vested    rights,    p.    398. 
What   constitutes   fraud   and   de- 
ceit,  p.   358. 
What   constitutes   "'receiving,''   p. 

405. 
What    constitutes    a    deposit,    p. 

404. 
When  bank   deemed  insolvent  or 
in      failing     circumstances,      p. 
401. 
When   bank    deemed   to    be     in- 
solvent, p.  360. 
When     deposit     "lost"     to     de- 
positor, p.  405. 
When    offense    complete,   p.    405. 
Whether  constitutional  provision 
self-executing,    p.    360. 
Reference,  p.  525. 
Remedies   on   insolvency,   p.   519. 
Reorganization: 

See   "Reorganization.'' 
Rights    of    correspondent     bank,     p. 

501. 
Sale   of   drafts   of  insolvent  bank,  p. 

362. 
Savings  banks: 

See    "Savings    Banks." 
Set-off    by    bank: 

See  "Set-Off  by  Bank." 
Set-off  by  depositor: 

See  "Set-Oflf  by  Depositor." 
Set-ofI,     recoupment      and      counter-  , 
claim: 
See    "Set-Off,     Recoupment     and 
Counterclaim." 
Special   deposits: 

Preference,  p.  1309. 
Statutory   liability    of     directors      on 

insolvency,  p.  348. 
Stockholders,   p.   629: 

See    "Stockholders." 
Distribution  of  surplus  to  stock- 
holders, p.   639. 
Summary   remedies,   p.   522. 
Transacting     business    after    knowl- 
edge of  insolvency,  p.  499. 
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INSOLVENCY,  cont'd. 

Transfers    and    preferences    affected 
by  insolvency,  p.   502 : 
See  infra,  "Preferences."' 
Duty   of   transferee,   p.   506. 
Generally,  p.  502. 
Knowledge  of  insolvency,  p.  506. 
New  York  rule,  p.  505. 
Payments  to  depositors,  p.  507. 
Preferences     allowable      in      ab- 
sence  of  statute,  p.   503. 
Preferences    generally    forbidden 

by  statute,  p.   502. 
Preferences  to  directors,  pp.  504, 

507. 
Preferences     upheld      in      some 

states,  p.  505. 
Purchase    of    its    own    stock    by 

bank,  p.  509. 
Rights   of  bona  fide   purchasers, 

p.   503. 
Sufficiency  of  answer  setting  up 

conveyance,   p.   503. 
Transfer     after     appointment    of 

receiver,  p.   509. 
Transfers  to  pledgees,  p.  509. 
Unincorporated   banks,   p.   506. 
Who    is    entitled   as    a   preferred 
creditor,   p.   508. 
Trust  companies: 

See    "Loan,    Trust,    and    Invest- 
ment Companies." 
Trust   fund,   p.   525. 
Venue : 

Effect  on  venue  of  suits  against 
bank,  p.   501. 
What    constitutes     solvency     or      in- 
solvency, p.  496. 

INSPECTION   OF  BOOKS 

Depositor's   right,  p.   892. 
Examination    of    books: 

National   banks,    p.    1821: 

Discretion  of  court  to  issue, 

p.  1824. 
Jurisdiction    of   state    courts, 

p.   1824. 
Mandamus    by    state    courts, 

p.    1824. 
Rights    of     stockholders      in 

general,   p.    1831. 
Right   to   make     copies,     ex- 
tracts   and   memoranda,   p. 
1823. 
State   statutes,   p.   1822. 
Time  -and  place  and  purpose, 
p.    1823. 
Right  of  directors,   p.  273. 
Stockholders,   p.  153: 

Enforcement  of  right  to  mspect 

books,  p.   152. 
Mandamus,   p.   153. 
Right  to  inspect  books,  p.  152. 

INSTRUCTIONS 

Action    against   bank    for    refusal   to 
pay  check,  p.  1160. 


INSTRUCTIONS,  cont'd. 
Actions   by  depositors   or   others   for 
deposits,    p.    1359: 
Charge    on    weight    of    evidence, 

p.  1361. 
Charge  taken  as  a  whole,  p.  1361. 
General  rules,  p.  1359. 
Scope  of  instruction,  p.  1361. 
Actions    to    enforce    liability   of    ofifi- 

•  cers,   pp.   332,   392. 
Collections,  p.  1514. 
Consistency,  p.   1760. 
Construction  of  instructions,  p.  1761. 
Criminal  law,  p.  443: 

Aiders  and  abettors,  p.  445. 
As    to    purpose    or     intent     gen- 
erally, p.  443. 
Intent,   pp.   443,   444. 
Receiving    deposits    after    insol- 
vency, p.  446. 
Restricting  words   to  connection 

in  which  used,  p.  445. 
Variance,  p.  444. 
Duty  to  instruct,  p.   1760. 
Further   instructions,   p.   1761. 
Must   be   limited  to   the   evidence,   p. 

1761. 
National   banks: 

Criminal    prosecutions: 
See  "Criminal  Law." 
Savings   banks,    p.   2236. 
Validity   of   instructions,   p.    1760. 

INSURANCE 

Set-off  by  bank,  p.  1023. 

INSURANCE  COMPANY 

Banking     corporation      distinguished 

from,  p.  13. 
Certificate   of  deposit,   p.   1654. 

INTEREST 

See  "Usury." 
Attorney's  fees: 

Attorney's  fees  in  addition  to  in- 
terest as   usury,  p.   1580. 
Bank   notes,   pp.    1685,    1689: 

Interest   on   deposited   securities, 

p.    1664. 
Liability  of  stockholders,  p.  1700. 
Certificates   of   deposit,  p.    1269. 
Collections: 

Failure    to    collect     interest,      p. 

1485. 
Insolvency   of  transmitting  bank, 
p.    1441. 
Commissions: 

Commission    in    addition    to    in- 
terest as  usury,  p.  1580. 
Compound   interest,   p.   1576. 
Conflict  of  laws,  pp.  1570,  1571,  3041. 
Deposits: 

See   "Interest   on   Deposits." 
Dividends,   p.   125. 
Exchange: 

Exchange  in  addition  to  interest 
as  usury,  p.  1578. 
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INTEREST,  cont'd. 
Insolvency,   p.   633: 

Computation  of,  p.  633. 
Rate  of,  p.  634. 

Right    to    and    liability     for      in- 
terest, p.  633. 
Judgment,   p.   1367. 
Liability  of  stockholders,  p.  1860. 
Limitation  of  actions: 

Action    to    recover     interest      on 
deposit,  p.   1320. 
Loans    and    discounts,    p.    1569: 

Accommodation    paper,    p.    1571. 
After   maturity,   p.    1570. 
Before  maturity,  p.  1569. 
Charter     provisions,     pp.      1573, 

1574. 
Compound   interest,   p.   1576. 
Conflict   of   laws,   pp.    1570,   1571. 
Controlled   by    general     law     or 

charter,   p.    1572. 
Custom   and   usage,   p.    1573. 
Forbearance    to    sue,    p.    1570. 
General  law,  p.  1572. 
Implied  right  to  interest,  p.  1569. 
Manner    of    calculating    interest, 

p.   1575. 
Particular  banks,  p.   1571. 
Statute   excepting   banks,   p.  1573. 
Statutes,   p.   1572. 
Usury: 

See   "Usury." 
Loan,     trust,    and    investment    com- 
panies,  pp.    3265,   2376. 
Manner    of    calculating     interest,      p. 

1575. 
National  banks,  p.  2041: 

Allowance  of  interest  on  claims 
against      insolvent      bank,       p. 
2161. 
Application    of     state      laws,      p. 

3041. 
Application    of    statute     to      dis- 
counts,  p.    2048. 
Bank  acting  as  attorney,  p.  2045. 
Bank  distinguished  from  natural 

persons,   p.   2043. 
Interest  and  commission,  p.  2047. 
Interest     excluded    from     judg- 
ment  on    contested    claim,     p. 
3156. 
Renewal   note,   p.   2045. 
State    law    permitting    stipulated 

rate,  p.  2050. 
State  or  national  law,  p.  1785. 
What    law    governs,    p.    2041. 
What    rate    of    interest    may    be 

charged,    p.    2048. 
When    liability    to     penalty      for 
taking  usury  incurred,  p.  3043. 
Overdrafts,   p.   1254. 
Payment: 

Payment   of   debt   in   addition  to 
interest  as   usury,   p.   1581. 
Protest: 

Charge   of  protest  in   addition  to 
interest    as    usury,    p.    1580. 


INTEREST,  confd. 
Public   funds,   p.   958. 
Refusal  of  bank  to   pay    check,    pp. 

1162,   1168. 
Savings    banks: 

See    "Savings   Banks." 
Set-ofC  by  depositor,  p.  1071. 
Stockholder's   liability,   p.   193. 
Taxation: 

Liability  of  bank  for  interest,  p; 
2443. 
Usury: 

See   "Usury.'' 

INTEREST  ON  DEPOSITS,  p.  989. 
See    "Interest." 

Cashier,  p.  751. 

Defending  suit,   p.   990. 

Evidence,  p.  994. 

In  absence  of  contract,  p.  989. 

Loan,  trust,  and  investment  com- 
panies, p.  2265. 

Payment  of  forged  check,  p.   991. 

Pleading  and  proof,  p.  994. 

President,  p.  748. 

Rate,   p.   993. 

Recovery,   p.    994. 

Refusal  to  pay  on  demand,  p.  990. 

Suspension  of  payment  bv  bank,  p. 
991. 

Time  when  interest  begins  to  run 
and  duration,  p.  992. 

Under  agreement  to  pay  interest,  p. 
991. 

INTERPLEADER 

Deposits: 

Action    to    recover     deposits,     p. 
1332. 
Savings  banks,  p.  2225. 

INVESTMENT  COMPANIES 

See    "Loan,   Trust,     and     Invest- 
ment  Companies." 

INVESTMENTS 

See    "Loans    and    Discounts.'' 
Deposits    not   investment,    p.    891. 
Loans   and  investments  by  bank  for 
others: 

Authority  of  bank,  p.   1638. 

Bank   acting   without   compensa- 
tion, p.  1629. 

Degree     of      care      required      by 
bank,   p.   1630. 

Duty  to  loan  to  responsible  per- 
son,  p.    1628. 

Fraud  on  depositor,  p.  1629. 

Liability   for   acts    of   officers,   p. 
1631. 

Ratification      by      depositor,       p. 
1629. 

Unauthorized  loans,  p.  1631. 
Personal    liability    with     respect      to 
loans,     discounts     and     invest- 
ments: 

See   "Officers   and  Agents." 
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INVESTMENTS,  cont'd. 

Restriction  on  investment  in  real  es- 
tate and  fixtures,  p.  15. 

Savings  banks,  p.  3211. ' 

Taxation,  p.  2344. 

Ultra  vires  and  unlawful  invest- 
ments, p.  379. 

JOINDER  OF  CAUSES 

Actions    to    enforce   liability   of   offi- 
cers, p.  383. 
Misjoinder,   p.   384. 

JOINDER   OF  PARTIES 

Actions  to  enforce  stockholder's  lia- 
bility, pp.  333,  234: 
Creditor    and    assignee    of    claim 

against  bank,  p.  233. 
Receivers    and    creditors,   p.    232. 
Actions    to    enforce    liability   of    offi- 
cers, p.  381. 
Savings  banks,  p.  2235. 
Usury,  p.  2066. 

JOINDER  OF   PARTIES  AND   OF- 
FENSES 

Receiving  deposits  after  knowledge 
of  insolvency,  p.  439. 

JOINT  DEPOSITS 

See  "Deposits." 

JOINT-STOCK  COMPANIES,  p.  53. 

JOINT  TENANTS  AND  TENANTS 
IN  COMMON 

Savings  banks: 

Joint    tenancies    in    deposits,    p. 
2202. 
JUDGMENTS,  p.  1763. 

Actions   by  depositors   or   others   for 
deposits: 
Judgment  for  interest,  p.  1367. 
Actions  to  enforce  stockholder's  ha- 

See   "Actions  to  Enforce   Stock- 
holder's  Liability." 
Default,   p.   1763. 
Dissolution   proceedmgs,   p.   481. 
Enforcement,   p.   1764. 
General   rule,   p.   1763. 
Interest,  p.  1367. 
Limitation  of  actions,   p.   1765. 
National  banks:  ,  ,    ,,     , 

Actions   to  enforce   stockholder  s 
liability,   p.    1899. 
Operation   and   effect,   p.   1764. 
Parties,   p.    1763. 
Receivers: 

Actions    by    or    against    receiver 
of  national  bank,   p.   2153. 
Refusal  of  bank  to  allow  transfer  ot 

stock,  p.  130.  . 

Set-off   by    bank     against     debt     re- 
duced to  judgment,  p.  1023. 
Summary  remedies,  p.   1731. 
Supplementary  proceedmgs,  p.   1764. 


JUDICIAL  NOTICE,  pp.  60,  1755. 
President's    powers,    p.    706. 

JUDICIAL  SALE 

Franchise,  p.  64. 
Lien  of  bank,  p.  137. 
Stock,  p.  121. 

JURISDICTION,    p.    1732. 
Actions  by  or  against  national  bank- 
ing associations: 
See  "Actions  by  or  against  Na- 
tional   Banking    Associations." 
Actions  by  receiver,   p.   552. 
Actions  to  enforce  stockholder's  lia- 
bility: 
See  "Actions  to   Enforce   Stock- 
holder's  Liability." 
At  law  or  in  equity,  p.  1733. 
Dissolution  proceedings,  pp.  477,  479. 
Embezzlement      and       misappropria- 
tion, p.  1972. 
Forgery,  p.  1973. 
Lien  of  bank  on  stock  and  dividends, 

p.    144. 
Loan,    trust,    and     investment     com- 
panies, p.  3278. 
National  banks: 

Actions    by    or    against    receiver 

or    agent,    p.    3147. 
Criminal  prosecutions,  p.  1972. 
Particular   courts,   p.   1733. 
Receivers: 

Actions    by    or    against    receiver 
or   agent   of  national   bank,   p. 
2147. 
Jurisdiction    and   power    to    ap- 
point  receiver,   p.   536. 
Proceedings  to  collect  assets,  p. 

548. 
Suits  by  and  against  receivers  of 
national  banks,  p.  2091: 
Claim   due  at    time     of     ap- 
pointment, p.  2091. 
Concurrent     jurisdiction      of 
circuit  and   district  courts, 
p.  3094. 
Exclusive    or   concurrent  ju- 
risdiction, p.  3093. 
Jurisdiction  of  federal  courts, 

p.  2091. 
Right  of  receiver  to  remove 
suit   to   federal   courts,   pp. 
3079,  2094. 
Without   regard    to    citizen- 
ship,   p.   2091. 
Unauthorized  banking,  p.  34. 
Usury: 

Action    for    penalty    or     to      re- 
cover bank  usury  paid,  p.  2062. 

LACHES 

Actions  to  enforce  officer's  liability, 
p.   320. 

Actions  to  enforce  stockhold'er's  lia- 
bility, p.  238. 
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LACHES,   cont'd. 
Clearing  houses,  p.  2S93. 
Forgery,   p.   1501: 

Laches  of  depositor  in  discover- 
ing forgery   or   notifying  bank 
thereof,  p.   1229. 
Right   of   bank    to     recover,     o 
1201. 
Payment  of  deposits: 

Deposit  wrongfully  paid  to  third 
person,   p.   1317. 
Receivers: 

Laches  as  affecting  right  to  sue 
receiver,   p.   3147. 

LANDLORD   AND   TENANT 

See   "Leases." 

LARCENY 

See    "Embezzlement   and    Misap- 
propriation." 
Bank  notes: 

Payment  of  stolen  bills,  p.  1678. 
Liability    of   bank   for    loss    or    theft 

of  deposit,  p.  999. 
Officer's    liability   on   bond: 

See  "Bond." 
Special   deposits: 

Liability    of    bank    for    loss    by 
theft,   p.   1306. 

LEASES,   pp.    670,    737. 
National   banks: 

Power  to  lease  land,  p.   1989. 
Powers    of   officers,   p.   735. 
President,  p.  708. 

LEGAL  TENDER 

Bank  notes,  p.  1636. 

LETTERS   OF   CREDIT,   p.    1634. 
Conflict   of  laws,  p.   1637. 
Definition,   p.   1624. 
Letter  as   contract,  p.   1636. 
Letter  for  continuous  drafts,  p.  1635. 
Letter   of  special   credit,   p.   1634. 
Letter      requiring      indorsement       of 

drafts,  p.   1625. 
Persons    to   whom    credit     given,     p. 

1626. 
Procedure — Tender    and     demand,   p. 

1624. 
Where    writer    is    agent     of     person 

credited,    p.    1637. 

LEVY  OF  ASSESSMENT,  p.  98. 

LEVY   OF  TAXES 

See  "Taxation." 

LICENSE,  p.  36. 

See  "Taxation." 
Amount,  p.  28. 
Authority  or  license  to  do  business, 

p.   17. 
Effect  of  payment,  p.  28. 
Exemptions,   p.    28. 


LICENSE,  cont'd. 
Interest,  p.  28. 

License  tax  on  bankers,  p    2319 
Municipal   license    tax,   p     27 
Necessity  for   license   or  'grant   from 

state,  p.  17. 
Power  to  impose  license,  p.  36. 

LIEN  OF  BANK 

Estoppel,  p.  1078. 

^^W6,    1077.    "°"^'"=^1    '^'^"'y'    PP- 

LIEN   OF  BANK   ON   DEPOSIT 

See  "Set  Off  by  Bank." 

LIEN  OF  BANK  ON  STOCK  AND 
DIVIDENDS,  p.  136 

As  extending  to  dividends,  p    isi 
Assignees   and   purchasers,   p.   134: 
Certificate      for      repayment      of 

cancelled   stock,   p.    136. 
Creditors   and  purchasers   at   ex- 
ecution or  sheriff's  sale,  p.  137 
Debts   contracted   after   notice  of 

assignment,  p.  135. 
General  rule,  p.  134. 
Indebtedness      incurred       before 

notice  of  transfer,  p.   134. 
Loan  to  stockholder  larger  than 

authorized,  p.  135. 
Pledgees,   p.   136. 
What   constitutes   notice,   p.    135. 
Bank  prohibited   from   dealing  in  its 

own  stock,  p.  130. 
Comrnon   law,   p.    136. 
Creation   and   existence,   p.   126. 
Death   of  stockholder,  p.   130. 
Debts  secured,  p.  131: 

General    indebtedness,    p.    131. 
Overdrafts,   p.   132. 
Partnership  or  firm  debts,  p.  132. 
Stock,  debts  and  notes,  p.  132. 
Dividends,    p.    131. 
Effect,  p.  131. 

Enforcement  and  settlement,  p.   143: 
Form  of  action,  p.  144. 
Jurisdiction,    p.    144. 
Limitations,  p.   144. 
Manner,   p.   143. 
Pleading,  p.  144. 
Process,   p.   144. 
Redemption,  p.  144. 
Estoppel,  p.   142. 
Forfeiture,  p.  143. 
General   indebtedness,  p.   131. 
Lien  of  banks  generally,  p.  126. 
Nature,  p.  131. 
Operation,  p.   131. 

Priorities  and  rights  against  persons 
dealing  with    stockholders,    p. 
133: 
Assignees     and     purchasers,     p. 

134. 
At  common  law,  p.  138. 
Charter  prohibition,  p.    139. 
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LIENS  OF  BANK  ON  STOCK  AND 
DIVIDENDS,  confd. 
Priorities  and  rights  against  persons 
dealing       with       stockholders. 
cont'd. 

Creditors   and  purchasers   at   ex- 
ecution  sale,   p.   137. 
General  rule  as  to  notice  of  lien, 

p.   133. 
Pledgees,  p.  136. 
Right   to     refuse      transfer,     pp. 
117,  138: 
Part    of    stock    sufficient    to 

satisfy,  debt,  p.  140. 
Prohibition    of    transfer    by 

statute,  p.  138. 
Unpaid  calls  on  stock,  p.  139. 
When    right    becomes    abso- 
lute, p.  140. 
Where   lien   exists,   p.    138. 
Secured    debts,    p.    131. 
Shares   pledged   to   the   bank,  p.   130. 
Stock  held  in  trust,  p.   129. 
Stock  on  its  face  transferable,  p.  129. 
Under   charter   or   statute,   p.   126: 
Charter   or   special  act,   p.   126. 
Contract    or    stipulation    in    cer- 
tificate,  p.    128. 
In  general,  p.  126. 
Lien   of  banks  generally,  p.  126. 
Reservation  by  a  by-law,  p.  127. 
Retroactive  effect   of  statutes,  p. 
127. 
Voting  power   of   stock,  p.   1"45. 
Waiver  or  discharge,  p.  140: 
Authority,    p.    140. 
Illustrations,   pp.   141,    142. 
Taking    collateral    or     additional 

security,   p.   141. 
Transferring  stock  on  the  books, 

p.   141. 
What  constitutes,  p.  141. 

LIENS 

Bank  notes: 

Lien   of  bill   holders,   p.   1688. 
Power  to   issue    or   circulate,    p. 

■  1650. 
Right   of  lender  to   bank  to  lien 
on  notes,  p.  1650. 
Certified  checks: 

Certification    creates    no   lien,    p. 
1181. 
Checks,   p.   1110. 
Collections: 

Lien  of  collecting  bank,  p.   1389. 
Judgment    or    decree    in    actions    to 
enforce    stockholder's    liability,    p. 
251. 
National   banks,   p.    1817: 

Express   agreements,   p.   1820. 
In  general,  p.  1817. 
Liquidation  of  bank,  p.  1821. 
Notice  of  claim  of  equitable  lien, 

p.   1820. 
Provision     in      charter,      by-laws 
and   stock  certificates,   p.   1818. 


LIENS,  cont'd. 

National  banks,  cont'd. 

Setting    off   debts     from     stock- 
holder   against     dividends,     p. 
1821. 
Ultra  vires,  pp.  1818,  1819. 
Pledge    and    collateral     security,      p. 
1551: 
Lien  for  general  balance,  p.  1552: 
General  rules,  p.  1552. 
Inconsistent    with    intent,    p. 

1553. 
Securities  deposited  to  secure 

specific    loan,    p.    1554. 
Special    agreement,    p.    1554. 
Special'  deposits,   p.   1298. 
Taxation,  p.   2443. 

LIMITATION    OF   ACTIONS 

Actions  by  depositors  or  others  for 

deposits: 

See    "Actions    by    Depositors    or 

O'thers    for   Deposits." 

Actions  by  or  against  banks,  p.  1734. 

Actions  by  payee  or  holder  of  check 

against   bank,   p.   1367. 
Actions    to    enforce    liability    of   offi- 
cers  and   agents   to   third   persons, 
p.   370. 
Actions   to   enforce   officer's   liability, 

pp.   320,   326. 
Actions  to   enforce  stockholder's  lia- 
bility, pp.  224,  1878: 
Contractual   liability,    p.    1879. 
Foreign    and    domestic     corpora- 
tions, p.  1878. 
In    what    actions     available,      p. 

226. 
Laches  and  lapse  of  time,  p.  228. 
Liability   statutory,  p.   1879. 
Operation   and   stay   of   proceed- 
ings, p.  228. 
Period    of   limitations     and     sus- 
pension  of  statute,  p.   227. 
State   statute   applicable,   p.   1878. 
Time   to   sue,   p.   224. 
United   States  courts,   p.   225. 
What  statutes  applicable,  p.  225. 
When  statute  begins  to  run,  pp. 
226,   1879. 
Assignments  for  benefit  of  creditors, 

p.  571. 
Bank  notes,  p.  1703: 

Action    to    enforce    payment,    p. 
1707. 
Certificate  of  deposit,  pp.  1320,  1326. 
Deposits: 

Actions  by  depositors   or   others 
for   deposits: 
See   "Actions   by   Depositors 
or   Others    for    Deposits." 
Fraud  and  deceit,  p.  1319. 
Interest: 

Action    to    recover     interest      on 
deposit,   p.    1320. 
Judgments,  p.  1765. 
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LIMITATION  OF  ACTIONS,  cont'd. 
Lien  of  bank  on  stock  and  dividends, 

p.  144. 
Mistake,  p.   1319. 
National  banks,  p.  1785. 
President,    p.    771. 
President's    power     to     take     claim 

against    bank    out     of      statute      of 

limitations,  p.  709. 
Receivers,   p.   555. 
Refusal  of  bank  to  allow  transfer  of 

stock,  p.  119. 
Savings    banks,    p.    2234. 
Special    deposits,    p.    1311. 
Taxation,   p.   2450. 
Unpaid   subscription,   p.   100. 
Usury,    pp.    3054,    2069. 

LIMITATION        OF       INDEBTED- 
NESS, p.  29. 

LIQUIDATION 

See    "Dissolution." 

LOANS  AND   DISCOUNTS,  pp.  755, 
1523. 
See    "Bills,     Notes     and      Securi- 
ties;"   "Investments." 
Acknowledgment    assuming     respon- 
sibility,  p.   385. 
Actions,  p.  1605: 

Actions    on    loans    or    on    paper 

discounted,   p.    1605. 
Assignment    of    paper    by    bank, 

p.  1608. 
Failure   to   sell   security,   p.   1608. 
Improper    organization    of   bank, 

p.  1607. 
Instructions,    p.    1606. 
Parties,    p.    1605. 
Questions    of    law    and     fact,     p. 

1606. 
Relief  in  equity,  p.  1606. 
Want,    demand     and     notice,      p. 
1607. 
Application   of  payments,   p.   290. 
Application  of  proceeds,  p.  1589.     _ 
Approval      obtained      through      mis- 
representation,   p.    288. 
Authorization,   p.    288. 
Bank  notes: 

Loan  in  bank  notes,  p.  1541. 
Cashier,   p.   757. 

Certificates   of   deposit,   p.   1262. 
Collateral   security: 

See    "Pledge    and    Collateral 
Security." 
Agreement    between    maker    and 

indorser,    p.    1544. 
Bank  not  guarantor   of  genuine- 
ness,   p.    1546. 
Bank's    own   stock,   p.   1549. 
Bill   of   lading,   p.    1550. 
Collections       on       securities,      p. 
1563. 


LOANS    AND    DISCOUNTS,    cont'd. 
Collateral  security,  confd. 
Conflict  of  laws,  p.  1544. 
Conversion   of   security,   p.    1558; 
Corporate   stock,   p.   1549. 
Custody   of   security,   p.    1558. 
Deposited      to      secure       specific 

loan,   p.   1554. 
Effect       of       taking       improper 

security,   p.   1566. 
Equities    of     third      persons,      p. 

1557. 
Fraudulent    use    of    security    by 

owner  or  bank,  p.   1561. 
Future  loans,  p.  1548. 
Lien,   p.   1551. 
Lien    for     general      balance,      p. 

1552. 
Loans       to       stockholders,      and 

stock  as   security,  p.   1566. 
Loss   of  security,  p.  1559. 
Manner   of   making   and   validity 

of    pledge,    p.    1545. 
Misapplication    of    loan,    p.    1546. 
Mortgage,   p.   1548. 
Negotiation   of  security,   p.   1560. 
Persons    liable    on     security,      p. 

1544. 
Power  of  bank,  p.   1544. 
Priorities,  pp.   1551,   1556. 
Recording   security,   p.   1561. 
Release,  p.  1564. 
Renewal  of  security,  p.  1565. 
Right   to   take   several  securities, 

p.    1557. 
Sale    of   security,    pp.    1563,    1568. 
Statutory   provision,    p.    1551. 
Surrender  of  security,  p.  1562. 
Termination,   p.   1564. 
Title,   pp.    1551,    1589. 
Title,  lien  and  priorities,  p.  1551. 
Violation      of      statute       as       to 

security,    p.    1538. 
What  may  be  taken  as  collateral, 
p.   1547. 
Committee,   p.   756. 
Compromise    and   settlement,   p.   289. 
Conflict  of  laws,  p.   1535. 
Criminal  responsibility,  p.  413. 
Custom   and   usage,   pp.    658,   1536. 
Defenses,  p.   288. 
Demand,   p.   1607. 
Deposits: 

Deposit   a   loan,    p.    889. 
Where  proceeds  left  on  deposit, 
1543. 
Different  between  price   and   amount 

of   debt,   p.   1523. 
Directors,  p.  756: 

Liability    for    making    excessive 

loans,   p.   1909. 
Loan  not  authorized  by  directors, 
p.   1542. 
Discount,   p.   1576. 
Discount   defined,   p.   1523. 
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LOANS  AND  DISCOUNTS,  cont'd. 
Dissolution: 

Excessive   loans   to    officers,     p. 

471. 
Illegal  loans  to  directors,  p.  472. 
Duty  of  officers  and  agents  with  re- 
spect   to    collection    of    debts    and 
claims  owing  to  bank,  p.  289. 
Excessive   loans,   pp.   285,   471. 
Forgery: 

Discount    of    forged    or    fraudu- 
lent paper,  p.  1603. 
Forged  bill  of  lading  attached  to 
draft,   p.   1603. 
Fraud  and  deceit: 

Discount  of  fraudulent  paper,  p. 
1603. 
Guarantee: 

Guarantee    of    indorser,    p.    1591. 
Illegal  contracts: 

Loan    for     illegal      purpose,      p. 
1543. 
Inadequate  security,  p.  284. 
Indictment  for  illegal  loans,  p.  429. 
In  general,  pp.  755,  1523. 
Interest  or  rate  of  discount,  p.  1569: 
Accommodation    paper,    p.    1571. 
After  maturity,  p.  1570. 
Before  maturity,  p.  1569. 
Charter     provisions,      pp.      1573, 

1574. 
Compound  interest,  p.  1576. 
Conflict   of   laws,    pp.    1570,    1571. 
Controlled   by    general    law     or 

charter,  p.  1572. 
Custom  and  usage,  p.  1573. 
Forbearance  to  sue,  p.  1570. 
General   law,    p.    1572. 
Implied    right     to      interest,      p. 
1569. 

See  "Interest. 
Manner    of    calculating    interest, 

p.   1575. 
Particular  banks,  p.  1571. 
Statute  excepting  banks,  p.  1573. 
Statutes,  p.   1572. 
Usury: 

See  "Usury." 
Knowledge  of  improper  loans,  p.  289. 
Liability    of    directors    for     acts      of 
other  directors  and  agents,  p.  290. 
Loan   defined,   p.    1525. 
Loans   and  investments  by  bank  for 
others: 
Authority  of  bank,  p.  1628. 
Bank   acting  without   compensa- 
tion,  p.   1629. 
Degree  of  care  required  of  bank, 

p.  1630. 
Duty  to  loan  to  responsible  per- 
son,  p.   1628. 
Fraud  on  depositor,  p.  1629. 
Liability   for   acts    of   officers,   p. 

1631. 
Ratification     by     depositor,      p. 

,1639. 
Unauthorized    loans,    p.    1631. 


LOANS  AND  DISCOUNTS,  cont'd. 
Loans   to   insolvent   or   irresponsible 

persons,  p.  284, 
Loans   to   officers    of   bank,    pp.   381, 

284,  290,  471,   1527,   1537,   1541. 
Loan,    trust,    and    investment     com- 
panies: 
See    "Loan,    Trust,    and    Invest- 
ment  Companies." 
Mode  of  loaning  money,  p.  1533. 
National  banks,  p.  2035: 

Corporate    stock    as    security,   p. 

3037. 
Failure     to     exact     security,     p. 

2039. 
Loan  on  bank's   own    stock,     p. 

3038. 
Loan  on  security  of  bank's  own 

stock,   p.    1999. 
Loans    made    in    excess    of   pre- 
scribed  limit,   p.    2039. 
Loan  to   officers,  p.   2039. 
National  bank   of  another  state, 

p.  2036.    , 
Power    of   bank    in     general,     p. 

2035. 
Power    with    regard    to    security 

taken,  p.  2037. 
Purchase  and  discount  of  nego- 
tiable  paper,   p.   2005. 
Repayment   of   loan,   p.   2041. 
Security,   pp.   2037-2039. 
What    constitutes    discount,     pp. 
2036,    3037. 
Notice,  p.  1607. 
Notice   to   officer  as  notice  to  bank, 

p.   830. 
Officers   and   agents: 

Loan    to    officers,    pp.     381,     284, 
390,    470,    1527,    1537,    1541. 
Organization: 

Improper    organization     as     de- 
fense to  action,  p.  1607. 
Overdrafts: 

See   "Overdrafts." 
Paper     discounted     by    unauthorized 

bank,   p.    21. 
Payment,   p.   1526. 
Payment  of  loans: 

Application  of  payments,  p.  1602. 
Medium  of  payment,   p.   1597. 
Particular   loans,   p.   1601. 
What    amounts    to    payment,    p. 
1596. 
Personal    liability    with     respect      to 
loans,    discounts     and     invest- 
ments: 
See  "Officers  and  Agents." 
Power  to   discount,   p.   1530: 
Deposits,   p.   1533. 
Foreign   banks,    p.    1533. 
General   rule,   p.    1530. 
Note   to   mature   within   year,   p. 

1533. 
Other   persons     or     associations, 

p.   1533. 
Payable    at   bank,    p.    1531. 
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LOANS  AND  DISCOUNTS,  cont'd. 
Power  to  discount,  cont'd. 

Payable  in  bank  notes,  p.  1531. 
Rediscount,  p.  1532. 
Unsecured   note,   p.   1532. 
Power  to  make  loans  in  general,  p. 
^1527: 

Foreign  banks,  p.  1528. 
Officers   and   agents,   p.   1527. 
Power  of  other  persons  and  as- 
sociations, p.  1529. 
Statute,   p.    1529. 
Statutory   restrictions,   p.   1527. 
To  whom  loan  made,  p.  1527. 
President,  p.  756. 
Property,   p.   1589. 
Purchase,   p.   1523. 
Purchase    by    way    of     discount,      p. 

1523. 
Rate   of  discount: 
See   "Interest." 
See    infra,    "Interest   or   Rate   of 

Discount." 
See  "Usury." 
Ratification,    p.    288. 
Rediscount,  pp.  751,  1525. 
Renewal    of    loan    or    of    paper    dis- 
counted, p.  1594. 
Requisites    and    validity    of    loan    or 

discount,  p.  1534. 
Rescission: 

Right   to    rescind     discount,     p. 
1592. 
Rights   and   liabilities   of  bank  as   to 
paper  discounted,  p.  1589: 
Against   creditors    of    maker,     p. 

1592. 
Against  drawer,  p.  1590. 
Against   indorser,   p.    1591. 
Against  maker,  p.  1590. 
Branch   bank,  p.  1593. 
General   rules,   p.    1589. 
Holder  for  value,  p.  1589. 
Paper  is  property,  p.  1589. 
Rescission    of    discount,    p.    1592. 
Rights  and  liabilities  of  indorsers  as 

to   paper  discounted,   p.   1593. 
Rights  and  liabilities  of  maker  as  to 

paper   discounted,   p.   1593. 
Rights    and    liabilities    of    third    per- 
sons   as    to   paper    discounted,     p. 
1593. 
Savings  banks: 

Agreement     as     to     time      and 

amount    of   payments,   p.    2216. 

Agreement   by   special    depositor 

not    to    draw    out     interest,     p. 

2216. 

Amount  that  may  be  loaned,  p. 

2215. 
Liability    of    officers    and    agents 

for    losses,    p.    2172. 
Loans    and    discounts   in   contra- 
vention   of    statutory     prohibi- 
tion,  p.  2214. 
No  authority  to  make  discounts, 
p.  2166. 


LOANS  AND  DISCOUNTS,  cont'd. 
Savings  banks,  cont'd. 

Out   of    what     funds      dividends 

may  be  paid,  p.  2216. 
Power   to   loan   and   discount,   p. 

2212. 
Requirements    as     to      value      of 

real  estate   security,   p.   2215. 
Requirement     as      to      additional 
security       when       funds      are 
loaned  on  stocks  or  mortgages, 
p.  2215. 
Time    for    which    loans    may    be 

made,  p.  2215. 
Usury,   p.   2216. 
Shaving,  p.  1526. 
Soliciting  loan,  p.  756. 
Taxation,   p.   2344. 
Title,   p.   1589. 
Treasurer   and   general    manager,    p. 

759. 
Trust  companies: 

See    "Loan,    Trust,    and     Invest- 
ment Companies." 
Ultra   vires,   p.    1536. 
Usury: 

See   "Usury." 

Violation  of  statute: 

Action    for   money     received,     p. 

1541. 
As  to  amount  of  loan,  p.  1537. 
As  to  security,  p.  1538. 
Future    advances,    p.    1540. 
Illegal   mortgage,   p.    1539. 
Loan  to  officer,  p.  1537. 
Mandatory    statute,    p.    1536. 
National  bank  taking  real  estate 

security,   p.   1539. 
Recovery   by   bank,   p.   1536. 
Ultra   vires   loan,   p.   1536. 

LOANS  TO  BANK,  p.  674. 

Cashier: 

Power    of     cashier     to     borrow 
money   for  bank,   pp.   743,   744. 
Directors; 

Power    of    directors    to    borrow 
money,  p.  733. 
Estoppel  to  deny  power,  p.  676. 
Fraud,  p.   783. 
Incidental  power,   p.   674. 
Power   of  bank  to  borrow,  p.  674. 
President      borrowing       money       on 

bank's  credit,  p.  709. 
Rediscount  of  paper,  p.   676. 
Right    unaffected    by    insolvency,     p. 

677. 
Secret  loans,  p.  676. 
Usury,   p.   677. 

LOAN,     TRUST,      AND      INVEST- 
MENT COMPANIES,  p.  2250. 

Actions: 

See    infra,    "Insolvency    and    Re- 
ceivers." 
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LOAN,      TRUST,      AND      INVEST- 
MENT   COMPANIES,    confd. 
Cashier,  p.  2362. 
Collection  of  assets,  p.  2271. 
Contracts,   p.   2259. 
Control   and   regulation,   p.   2251. 
Dealings,  p.  2259. 
Deposit   as   security   for     benefit     of 

creditors,  p.  2252. 
Deposits,  p.  2264: 

Estoppel   to   plead   incapacity   to 

certify  checks,  p.  2264. 
Interest   on  deposits,  p.  2265. 
Powers  in  relation  to,  p.  2264. 
Rights  of  depositor  and  company 
when  a  check  is   deposited,   p. 
3265. 
To     whom     payments     may     be 
made,   p.    3264. 
Directors: 

See  infra,  "Officers  and  Agents.'' 
Dissolution,    p.    2270. 
Distribution    and    application    of    as- 
sets,   p.    2271. 
Forfeiture,  p.  2270. 
Functions,  p.  2259. 
Guaranty,  p.  2269. 
Incorporation,  p.   2253. 
Insolvency   and   receivers,   p.   2271: 
Actions,    p.   2278: 

Defenses,   p.    2279. 
Evidence,  p.   2279. 
Intervention,  p.  2279. 
Jurisdiction,   p.   2278. 
Right    to    sue,    p.    2278. 
Application    of     funds     collected 
in    one    state    by    receiver    ap- 
pointed   in    another,    p.    2276. 
Collection   of   assets,   p.   2271, 
Compensation     of    receivers,      p. 

2277. 
Distribution    and    application    of 

assets,  p.   2271. 
Expenses     of     administration,    p. 

2277. 
Interest,   p.  2276. 
Order    of  payment,   p.   2273: 

Amount        recoverable        by 
secured       depositors       and 
creditors,   p.   2275. 
.A-S    between     depositors,      p. 

2274. 
As    between    depositors    and 

creditors,    p.    2274. 
As   between    savings    deposi- 
tors,  holders   of  debenture 
bonds  and  unsecured  cred- 
itors, p.  2274. 
Investment   and     loan     com- 
panies,   p.    2275. 
Rights      of      receiver      upon 
whose    bond     company     is 
a   surety,   p.   2275. 
Trust   companies,   p.   2272. 
Where    company   held   prop- 
erty  as   trustee    or     in     a 
fiduciary  capacity,   p.  2272. 


LOAN,      TRUST,      AND      INVEST- 
MENT  COMPANIES,  cont'd. 
Insolvency  and  receivers,  cont'd. 

Order    of    payment — Preferences 

and   secured   claims,   p.   3272. 
Money  received  by    trust     com- 
pany when   insolvent    to     the 
knowledge   of   its    officers,     p. 
2276. 
Preferences   and   secured   claims, 

p.    2272. 
Receiver's      sales — What      funds 

pass  by  sale,  p.  2271. 
What   claims  will  be  allowed,  p. 

2372. 
When  receiver  is  entitled  to  re- 
ceive fund  deposited  with  state 
treasurer,   p.   2271. 
Interest,    pp.    2265,    2276. 
Investments: 

Investments    for     customers,      p. 
2269. 
Issuance  of  notes,  p.  2270. 
Jurisdiction,   p.    2278. 
Loans    and    discounts,    p.    2266: 

Contracts    for    loans     construed, 

p.    2268. 
Loans    and   discounts   in   contra- 
vention   of    statutory    prohibi- 
tions,  p.   2267. 
Power   to   loan   and   discount,   p. 

2266. 
Purchases   and   sales,   p.   2268. 
To   whom   power     entrusted,     p. 
2266. 
Merger,   p.   2254. 
Officers   and   agents,  p.   2257: 

See     infra,      "Representation 
by  Officers  and  Agents." 
Compensation,   p.   2257. 
Directors  can  not  delegate  their 

responsibility,    p.    2259. 
Liability    for    converting    money 

collected,    p.    2258. 
Liability   of   directors   for   losses 
occasioned    by    an    ultra    vires 
act,  p.  2258. 
Liability   of   directors   for   losses 
resulting      from      their      negli- 
gence, p.   3258. 
Liability  of  executive  committee 
for    failure    to    examine    loans, 
p.   2258. 
Liability  of  officer  on  accommo- 
dation  note    payable      to     the 
company,   p.   2257. 
Organization,  p.  2233. 
Preferences,  p.  2273. 
President,  p.  3361. 
Principal   and   surety,   p.   2269. 
Purchases,   p.   2268. 
Receivers: 

See     infra,    "Insolvency    and 
Receivers." 
Trust  companies  as  receivers,  p. 
2270. 
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LOAN,      TRUST,      AND      INVEST- 
MENT   COMPANIES,   cont'd. 
Receiver's    sales — What    funds    pass 

by  sale,   p.   2271. 
Reports,    p.    2252. 

Representation       by       officers      and 
agents,  p.  2260: 
Actuary,   p.   2263. 
Bookkeeper,   p.   2262. 
Cashier,   p.   2262. 
Dealings      through       a       mutual 

agent,   p.   2263. 
Director,  p.  2262. 
Generally,   p.   2260. 
Necessity   of   ascertaining  nature 
and     extent      of      agent's      au- 
thority,   p.    2260. 
Paying   teller,    p.    2263. 
President,   p.    2261. 
Secretary,    p.    2262. 
Treasurer,  p.   2262. 
Sales,    p.    2268. 
Secretary,   p.   2262. 
Statutory   requirements,   p.   2252. 
Stockholders,   p.   2254: 

Actions    to    enforce    liability     of 

stockholders,   p.    2256. 
Contract    of   applicant   for    stock 

not  usurious,   p.   2254. 
Liability      of      stockholders      for 
debts    of    corporation,   p.    2354. 
Treasurer,    p.   2262. 
Trust  companies  not  banks,  p.  10. 
Ultra  vires: 

Liability   of   directors,   p.   2258. 
When   receiver  is   entitled  to  receive 
fund    deposited    with     state     treas- 
urer, p.   2271. 

LOCATION,  p.  66. 

National  banks,  p.   1796. 

"LOST,"  p.    405. 

LOST  INSTRUMENTS 

Bank  notes: 

Action    to    enforce    payment     of 

lost    or     destroyed      notes,      p. 

1706. 
Burden   of   proof,   p.    1712. 
Payment    of    lost     or     destroyed 

notes,   p.   1677. 
Pleading    in    action     to     recover 

lost    or     destroyed      notes,      p. 

1711. 
Weight    and    sufficiency    ot    evi- 
dence, p.  1713. 
Collections,  p.   1495: 

Notes,   checks,   or   drafts   lost  m 

course       of      transmission,     p. 

1483. 
Presumption,    p.    1508. 
National  banks:  . 

Issuance  of  duplicate  in  place  ot 

lost   certificate,  p.   1807. 


LOST  INSTRUMENTS,  cont'd. 
Payment  of,   p.   1189. 
Pledge    and    collateral     security,      p. 

1559. 
Savings  banks: 

Pass    book,    pp.    2219-2232. 

MAIL 

Payment    of   checks: 

Sending  money  by  mail,  p.  1142. 

MALICIOUS       PROSECUTION,     p. 

684. 

MANAGER 

Power   of   directors   to   appoint   gen- 
eral  agent   or   manager,   p.   704. 
Savings   banks: 

See   "Savings    Banks." 
Torts,   p.   780. 

MANDAMUS 

Refusal  of  bank  to  allow  transfer  of 

stock,   p.  119. 
Stockholders: 

Inspection    of   books,    p.    153. 
Taxation: 

To    correct    assessment,    p.   2441. 

MARSHALING  ASSETS,  p.  550. 
MEDIUM  OF    PAYMENT,    pp.    125, 
1597. 

See    "Payment    of    Deposits.'' 
Assignment,   p.   1599. 
Bank    notes,   pp.    1597,    1640,    1683: 
As  medium  of  payment,  p.  1640. 
Considered   as    so    much    money, 

p.   1640. 
Debts  due  bank,  p.  1641. 
Effect    of   bona   fide   payment   in 

forged   notes,   p.    1643. 
Implied    contract    of     payer,      p. 

1640. 
Nondue   certificates    in    redemp- 
tion of  new  issue,  p.  1643. 
Payment     in      counterfeit     bank 

notes,   p.    1640. 
Satisfaction      of  -   execution,       p. 

1643. 
Set-off  of  its  notes  against  debts 

due  the  bank,  p.  1641. 
Taxes  or  other  money  due  state, 

p.    1643. 
Tender,   p.   1646. 
Uncurrent  bills,  p.   1640. 
Certificates  of  deposit,  p.  1381. 
Circulation  of  foreign  currency: 

See       "Circulation      of      Foreign 
Currency." 
Collections,   p.   1451. 
Power    to    issue    or     circulate     bank 
notes: 
See    "Bank   Notes." 
Statutory    provisions,    p.    1599. 
Taxation,  p.   2443. 
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MEETINGS 

Quorum,  p.  366. 
Stockholders,  p.   157. 

MEETINGS    OF     DIRECTORS,     p. 

365. 

Bias  or  interest  disqualifying  di- 
rector, p.  366. 

Minutes   of  meeting,   p.   366. 

Notice    of   meeting,   p.   365. 

Object  of  .meeting — Specifying,  p. 
265. 

Quorum,  p.  266. 

MEMORANDA 

Checks,   p.   1084. 

MERGER 

Loan,  trust,  and  investment  com- 
panies,  p.   2254. 

MESSENGER 

Notice  to  messenger  as  notice  to 
bank,    p.    830. 

MINUTES  OF  MEETING,  p.  266. 

MISAPPROPRIATION 

See    "Embezzlement   and    Misap- 
propriation." 

MISAPPROPRIATION    OF   FUNDS 

Amount  of  recovery,  p.  283. 
Applying  funds  to  individual  use  and 

benefit,  p.  281. 
Defenses,  p.  282. 

Failure-  to  account  for  funds,  p.  380. 
Following   funds,   p.   382. 
In   general,  p.   279. 
Interest,  p.  283. 
Liability    of   third    person    for    funds 

misapplied  by   officer,   p.   283. 
Loans  to  officers  of  bank,  p.  381. 
Recovery,   p.   382. 
Ultra  vires  and  unlawful  mvestments, 

p.  279. 
Unlawful  disposition  of  stock,  p.  279. 
Use   made   of  misappropriated   funds 

immaterial,  p.  282. 

MISJOINDER 

See  "Joinder." 

MISREPRESENTATIONS 

See   "Fraud;"   "Representations." 

MISTAKES 

Certified  checks,  p    1181: 

Effect  of  bank's  mistake  m  pro- 
tecting    certified     and     paymg 
uncertified   checks,   p.   1186. 
Clearing  houses,  p.^2386: 

Check      put      through      clearing 
house,  p.  1148. 


MISTAKES,  cont'd. 
Collections: 

Payment  by  collecting  bank  un- 
der mistake,  p.   1453. 
Recovery  back  of  payment  made 

under  mistake,  p.   1453. 
Recovery    by    correspondent    di- 
rectly from  owner,  p.  1455. 
Recovery    by    correspondent    of 
payment  to  transmitting  bank, 
p.    1454.    > 
Limitation  of  actions,  p.  1319. 
Overdrafts,  p.  1253. 
Payment  of  check: 

After    check    countermanded,    p. 

1147. 
General  rule,  p.  1147. 
Mistake   as   to   amount,   p.   1145. 
Mistake  as  to  amount  of  deposit, 
p.  1145. 
Refusal  of  bank  to  pay  check,  p.  1165. 
Taxation: 

Recovery  of  taxes  paid,  p.  2445. 
Usury,  p.  1587. 

MISTAKES  OF  LAW 

Directors,   p.   273. 

MONEY 

See   "Bank   Notes;"   "Medium  of 
Payment;"  "Payment." 
Bank  money,  p.  1634. 
Bank  notes: 

See   "Bank   Notes." 
Certificates  of  deposit,  pp.  1263,  1265. 
Certified  checks,  p.  1187: 

Certified    checks    not    money,    p. 

1179. 
Certification    not    within    inhibi- 
tion   against    issuing    notes    to 
circulate   as   money,   p.   1187. 
Circulation  of  foreign  currency: 

Sec  "Circulation  of  Foreign  Cur- 
rency." 
Definition,  p.  1635. 
Generic  term,  p.   1635. 
Municipal   corporations,   p.   1654. 
National  banks: 

Created    to    provide    a    national 

currency,  p.  1778. 
Dealings  in  exchange,  money  and 
securities,  p.  3073. 
Power  to  issue  or  circulate: 

See  "Bank  Notes." 
Purchase  and  sale  of  money  or  bul- 
lion, p.   1637. 

MONEYED  CAPITAL 

Definition,  p.  2370. 

Prohibition  of  discrimination  be- 
tween national  bank  shares  and 
other  moneyed  capital,  p.  2361. 

MONEYED   CORPORATIONS,  p.  8. 
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MORTGAGES 

Agreements     to     procure    release     of 
mortgage,  p.  673. 

Bond   and    mortgage    given   for    sub- 
scription to  stock,  p.  89. 

Foreclosure,  p.  669. 

Future   loans,   p.   1548. 

Pledge     and    collateral    security,     p. 
1548: 
Illegal    mortgage    to    secure    ex- 
isting debt,  p.  1539. 

Power   to   mortgage,   p.   670. 

Presumption  of  due  execution,  p.  669. 

Right   of  bank  to  take   mortgage,   p. 
668. 

Set-off  by  bank  against  indebtedness 
secured   by  mortgage,  p.   1023. 

Set-off  by  depositor,  p.  1064. 

Stock   mortgages,  p.   117. 

Taxation,  p.  2344. 

MOTION  FOR  JUDGMENT 

See  "Summary  Remedies." 
MULTIFARIOUSNESS 

Dissolution  proceedings,  p.  480. 

MUNICIPAL    CORPORATIONS 

Checks: 

Check  against  deposit  of  city,  p. 
1084. 
Circulating  notes,  p.  1654. 
Money,  p.   1654. 
Public  funds: 

See  "Public  Funds." 
Taxation,  p.  3299. 

MUTILATED  NOTES 

Bank  notes,  pp.  1712,  1713. 
NAME,  p.  64. 

See  "Descriptio  PersonEe." 
Change  of  name,  p.  165. 
Change    of   name — Power   to   change 

and  effect,  p.  65. 
Changing  name  by  special  act,  p.  66. 
Fictitious  name,   deposit  in,  p.  978. 
Fictitious  payee: 

See  "Payment  of  Checks." 
Grant    of    charter    with    privilege    to 

change  name,  p.  66. 
National  banks,   p.   1796. 
Necessity  for   submission  to  popular 

vote,  p.  66. 
Statutory  requirements,  p.  64. 

NATIONAL  BANKS,  p.  1777. 

Acceptance  of  checks,  p.  2027. 
Accommodation       indorsement,       p. 

2002. 
Accomplices  and  accessories,  p.  1928. 
Acquiring  or  dealing  in  stock  of  other 
corporations,   pp.   1809,   1993: 

Agent  or  broker,  p.  1997. 

Debt  due  from  bank,  p.  1996. 

Debt  due  to  bank.  p.  1995. 

Effect  of  ultra  vires  act,  p.  1997. 


NATIONAL  BANKS,  cont'd 

Acqun-ing    or     dealing    in     stock    of 
other  corporations,  cont'd. 
In  general,  p.   1993. 
Investment,   p.   1993. 
Satisfaction  of  debt,  p.  1995 
Security  for  pre-existing  loan,  p 
1996.  '  ^ 

Security    for    present    or    future 

loans,  p.  1996. 
Speculation,  p.  1993. 
Stock   of  another   national   bank 
p.  1994. 
Actions: 

Actions  to  enforce  liability  of  of- 
ficers, p.  1913: 
Election  of  remedies,  p.  1914 
Evidence,   p.   1918. 
Form  of  action,  p.   1915. 
Issues,  p.  1918. 
Jurisdiction,   p.    1913. 
Lnnitation  of  actions,  p.  1917. 
Parties  to  actions,  p.  1915. 
Pleadings,  p.  1917. 
Prerequisites     to     action,     p 

1913. 
Presumptions,  p.   1919. 
Remedy  at  law  or  in  equity 

p.   1914. 
Statutory    remedy    exclusive, 
p.  1913. 
Actions  by  or  against  national  bank- 
,.  ing   associations: 
See   "Actions   by  or   against   Na- 
tional  Banking  Associations." 
Actions    by    or    against    receiver    or 
agent,  p.  3144: 
Authority    to    sue    or    defend,    o 

2144. 
Conduct    of   suits,   p.    2149. 
Costs,   p.   2153. 
Equity  jurisdiction,   p.   2147. 
Judgment,  p.  2153.  ■ 
Jurisdiction',   p.   2147. 
Laches  as   affecting  right  to  sue 

receiver,  p.   2147. 
Order   from   comptroller   of  cur- 
rency  unnecessary,   p.   2145. 
Parties  defendant,  p.  2148. 
Pleading,   p.   2149. 
Power  of  receiver  to  move  to  va- 
cate attachment,  p.  2146. 
Power  of  receiver  to  sue  at  law 

or  in  equity,  etc.,  p.  2145. 
Proof,    p.    2150. 

Province    of    court    and    jury,    p 
2151. 

Actions  to  enforce  stockholder's  lia- 
bility, p.  1870: 
Action  of  comptroller,  p.  1881: 
Allegation   of  assessment  by 
comptroller     or     grant     of 
leave   to  sue,   p.   1893. 
Bill,    petition    or    complaint, 

p.    1893. 
Conditions  precedent,  p.  1881. 
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NATIONAL   BANKS,   cont'd. 
Actions  to  enforce  stockholder's  lia- 
bility, cont'd. 
Action  of  comptroller,  cont'd. 
Involuntary      liquidation      of 

bank,  p.   1881. 
Voluntary       liquidation       of 
bank,  p.  1882. 
Bill,    petition     or     complaint,    p. 
1893: 
Allegation  of  assessment  by 

comptroller,  p.   1893. 
Amended  bill,  p.  1896. 
Answer,  p.  1897. 
Bill  or  complaint  against  ex- 
ecutor, p.  1894. 
Involuntary     liquidation,     p. 

1893. 
Married    women,     pp.     1894, 

1895. 
Voluntary       liquidation,       p. 
1895. 
Conditions    precedent,   p.    1881. 
Costs,  p.  1900. 
Counterclaim,  p.   1888. 
Creditor's  suit,  p.   1872. 
Defenses,  p.  1881. 
Defenses  and  facts  relieving  from 

liability,  p.   1882. 
Evidence,   p.   1897. 
Failure  to  collect  first  assessment 
and  realize  on  assets,  p.  1887. 
.  Form,  p.  1870. 
Fraud  or  illegality  in  purchase  or 

transfer  of  stock,  p.  1886. 
Fraud,    irregularity    or    illegality 
in     organization,     manage- 
ment or  issue  of  stock,  p. 
1823: 
Invalidity  of  stock,  p.  1882. 
Original   capital   stock   never 

paid,  p.  1882. 
Subscriber  to  increased  issue 
receiving  original  stock,  p. 
1885. 
Subscriber    to    proposed    in- 
crease     which      failed,      p. 
1884. 
Subscription       induced       by 

fraud,   p.   1882. 
Subscription      part      of      in- 
creased  issue,    p.    1884. 
Illegality    of    receiver's    appoint- 
ment,  p.    1887. 
Involuntary   liquidation,   p.    1873. 
Judgment,   p.   1899. 
Judgment   not   a   prerequisite,   p. 

1873. 
Limitation  of  actions,  p.   187S: 
Contractual  liability,  p.  1879. 
Foreign    and    domestic    cor- 
porations,   p.    1878. 
Liability  statutory,  p.  1879. 
State    statute    applicable,    p. 

1878. 
When  statute  begms  to  run, 
p.  1879. 


NATIONAL   BANKS,   confd. 
Actions  to  enforce  stockholder's  lia- 
bility,   cont'd. 
Nature,  p.   1870. 
Parties,  p.  1890: 

Defendants,  p.   1892. 
Involuntary     liquidation,     p. 

1890. 
Parties  plaintiff,  p.   1890. 
Persons     who    may    sue,    p. 

1890. 
Receivers    not    creditors,    p. 

1890. 
Stockholders,  p.  1892. 
Substitutions      of      new      re- 
ceiver, p.  1891. 
Voluntary       liquidation,       p. 
1892. 
Payment    of    assessment    to    re- 
store capital  stock,  p.  1886. 
Receivership',  p.  1873: 

Action    at    law     or    suit    in 

equity,  p.   1874. 
Against    married    woman,    p. 

1876. 
Compromising  or  compound- 
ing   statutory    liability    of 
stockholder,  p.   1874. 
Courts,  p.   1876. 
Enjoining       assessment,       p. 

1877. 
Xecessity    for     and     powers 

generally,   p.   1873. 
Power  of  trustee  to  purchase 

in  question,  p.  1875. 
Right   of  receiver   to   sue,   p. 

1873. 
Sale    or    assignment    by    re- 
ceiver, p.   1874. 
Set-ofif  by  receiver  in  suit  on 
stockholder's  deposit  claim, 
p.   1876. 
Venue,  p.  1876. 
Set-ofif,   p.   1889. 
Statutory  remedy,  p.   1870. 
Suit     conducted     by    private     or 

special   counsel,   p.   1887. 
Time  to  sue,  p.  1878. 
Voluntary    liquidation,    pp.    1870, 

1887. 
Withdrawal  or  renewal   of  char- 
ter, p.  1886. 

Agent  of  stockholders,  p.  2144: 

See    infra,    "Actions    by    or 
against      Receiver      or 
Agent;"    "Assets    and    Re- 
ceivers  on   Insolvency." 
Appointment,   p.   2130. 
Powers  and  liabilities,  p.  2144. 
Status,  p.  2144. 
Aiders  and  abettors,  p.  1941: 
Conspiracy,  p.  1941. 
Conversion  to   use   of  defendant, 

p.  1941. 
Knowledge  of  character  of  prin- 
cipal, p.  1942. 
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NATIONAL   BANKS,   cont'd. 
Alders  and  abettors,  cont'd. 

Overdraft   by   depositor,   p.   1943. 
Relation  to  bank,  p.  1941. 
Appointment  of  receiver: 

See  infra,  "Assets  and  Receivers 
on  Insolvency." 
Articles   of  agreement,  p.  1787. 
Assessment  to  restore  impaired  cap- 
ital stock,  p.  1824: 
Collateral     agreements     between 

shareholders,   p.   1826. 
Distinguislied     from     liability    of 

stockholders,  p.   1829. 
Enforcement,   p.    1825. 
Rights  of  paying  and  nonpaying 
shareholders    upon    liquidation 
of  bank,  p.  1825.     ■ 
Who  may  make,  p.  1824. 
Assets    and   receivers    on   insolvency, 
p.  2128. 

Actions  by  or  against  receiver  or 
agent: 
See     infra,     "Actions     by     or 
against  Receiver  or  Agent." 
Agent   of  stockholders,  p.   2144. 
Appointment      of      receiver      by 
comptroller  or  currency,  p. 
2130: 
Authority  of  receiver,  p.  2131. 
Conclusiveness     of     decision, 

p.  2131. 

Provision  of  the  act,  p.  2130. 

Appointment      of      receiver      by 

court   of  equity,  p.  2132:     ' 

Cases    not    provided    for    by 

statute,   p.    2132. 
Power  of  state  courts  to  ap- 
point receivers,  p.  2133. 
Presumption  as  to  regularity 
of  appointment  of  receiver, 
p.  2134. 
Procedure  to  obtain  appoint- 
ment, p.  2134. 
Appointment    or    election    of   re- 
ceiver,  or  agent   of  stockhold- 
ers, p.  2130. 
Capacity   of   bank   to   sue   or   be 

sued,  p.  2136. 
Corporate  existence  of  bank  not 
terminated   by  appointment   of 
receiver,   p.   2135. 
Corporate    franchise    of    associa- 
tion not  dissolved,  p.  2137. 
Deposits  accepted  by  bank  with 
knowledge  of  its  insolvency,  p. 
2130. 
Disposition   of   property   not   be- 
longing to   bank,   p.   2129. 
Effect     of     appointment     of     re- 
ceiver, p.   2135. 
Liability   of   assets    for   debts   of 

bank,  p.  2128. 
Removal,    p.  5132. 


NATIONAL   BANKS,   confd. 
.Assets   and    receivers   on   insolvency, 
cont'd. 

Status,  powers  and  duties  of  re- 
ceivers, p.  2137: 

Duty  to  collect  but  not  to 
distribute,  p.  2138. 

Executed  transactions,  p. 
2143. 

Powers,  duties  and  liabilities, 
p.  2138. 

Power  to  sell  or  compound 
debts,  etc.,  p.  2141. 

Receiver  custodian  of  bank's 
assets,  p.  2138. 

Receiver  vested  with  rights 
of  creditors  and  "of  corpo- 
ration,  p.   2140. 

Recovery  of  illegal  dividend 
by  receiver,   p.   2139. 

Statute  as  officer  and  agent 
of  the  United  States,  p. 
2137. 

Trust    funds    in    bank's    custody, 
p.  2129. 
Attachment,  p.  2095: 

Act  of  1873,  p.  2096. 

As     dependent     on     solvency     of 
bank,  p.  2098. 

Attachment     against     bank      lo- 
cated ill  another  state,  p.  2101. 

Commencement  of  action  by  at- 
tachment, p.  2102. 

Constitutionality     of    statute,     p. 
2098. 

Personal   privileges,    p.    2102. 

Power  of  federal  court,  p.  2095. 

Power  of  receiver  to  move  to  va- 
cate attachment,  p.  2146. 

Power  of  state   court,   p.   2095. 

What       constitutes       attachment 
within  statute,  p.  2103. 
Bankin.g  powers,   p.    1977; 

Contracts: 

See  infra,  "Contracts  and 
Dealings." 

Illustrations,    pp.    1978-1982. 

Measured     by     banking     act,     p. 
1978. 

Partnership,  p.  1980. 

Powers  incidental  to  banking,  p. 
1978. 

Purchase    and    sale    of    coin,    p. 
1979. 

Real  property: 

See   infra,   "Real   Property." 

Right  to  acquire  property  or  in- 
terest therein,  p.  1982. 

To   borrow    money   or   incur   in- 
debtedness,  p.    1981. 
Bank  notes,  p.  S072: 

See   "Bank   Notes." 

Effect  of  nationalization  of  state 
bank.   p.   1675. 
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NATIONAL   BANKS,   cont'd. 
BillSj  notes  and  securities: 

Dealings  in  exchange,  money  and 

securities,   p.   2072. 
Purchase   and   discount   of  nego- 
tiable paper,  p.  3005. 
Brokers: 

Acting   as    agent   or   broker,   pp. 
1997,   3007. 
By-laws,  p.   1796. 
Capital  stock: 

Assessment    to    restore    impaired 
capital  stock: 
See     infra,     "Assessment     to 
Restore    Impaired    Capital 
Stock." 
Cashier,  p.  2018: 

Acts  binding  on  bank,   pp.  2018- 

2020. 
General    powers    and    duties,    p. 

2018. 
Presumption   as   to   authority,   p. 

3019. 
Representative   of  bank,   p;   2018. 
Certificate  of  stock: 

Certificate  not  negotiable,  p.  1813. 
Effect    and   purpose    of    issue    of 

certificate,  p.  1806. 
Issuance  of  duplicate  in  place  of 
lost  certificate,  p.  1807. 
Certificates  of  deposit,  p.  2027. 
Certified  checks: 

Certification     without     funds,     p. 

2027. 
Effect    of    over     certification    of 
checks    by    national    banks,    p. 
1185. 
Indictment    for    wrongfully    cer- 
tifying check,   p.   1960. 
Liability   for   wrongfully   certify- 
ing check,  p.   1938. 
Citizenship,   p.   1779. 
Comptroller    of   currency: 

See  infra,  "Liability  of  Stock- 
holders    for     Debts     of 
Bank;"    "Presentation,    Al- 
lowance,   and    Payment   of 
Claims." 
Action   of   comptroller   as   condi- 
tions precedent  to  enforce- 
ment  of   stockholder's   lia- 
bility: 
See     infra,   "Actions   to     En- 
force Stockholder's  Liabil- 
ity-" 
Appointment      of      receiver      by 

comptroller  of  currency: 
See    infra,    "Assets    and    Re- 
ceivers on   Insolvency." 
Consent   to   suits   by  receiver,   p. 

2145. 
Effect    of    act    of   comptroller   m 
closing    bank    and    appointing 
receiver,  p.  2114. 
Power    of    comptroller,    p.    1785. 
Power   of   comptroller   on   insol- 
vency of  bank,  p.  2116. 


NATIONAL  BANKS,   cont'd. 

Comptroller's  certificate  of  organiza- 
tion, p.  1787: 
Acting   comptroller,   p.   1791. 
Admissibility     of     certificate,     p. 

1791. 
Authority   of   certificate,   p.   1792. 
Certificate    with    other    evidence, 

p.  1791. 
In  general,  p.  1790. 
Location,   p.   1797. 
Necessity  for  physical  acceptance 
by  bank  of  certificate,  p.  1792. 
Proof  of  corporate   existence,  p. 

1790. 
Reorganization  of  state  bank  as 

national   bank,   p.    1791. 
Savings    bank    converted    to    na- 
tional bank,  p.  1791. 
Comptroller's  certificate  of  organiza- 
tion of  national  bank: 
Approval    of   increase    of   capital 

stock,  p.  1801. 
Extending     corporate     existence, 
p.  1789. 
Conflict  of  laws: 

See  infra,  "Power  to  Control 
and  Regulate." 
What    law    protects    stock    and 
shareholder,  p.  1797. 
Congress: 

Power  to  create,  p.  1786. 

See  infra,  "Power  to  Control 
and   Regulate." 
Consolidation,  p.  3113. 
Constitutional  law: 

See  infra,  "Power  to  Control  and 
Regulate." 
Contracts     and     dealings,     pp.     1783, 
1992: 
Acquiring     or     dealing    in     state 
and     municipal     securities,     p. 
2004. 
Acquiring  or  dealing  in  stock  of 
other  corporations: 
See    infra,     "Acquiring    or 
Dealing  in  Stock  of  Other 
Corporations." 
Guaranty: 

See  infra,   "Guaranty." 
In  general,  p.  1992. 
Made     before      organization,     p. 

1992. 
Purchase   and   discount   of  nego- 
tiable paper,  p.  2005. 
Ultra  vires: 

See  infra,  "Ultra  Vires." 
Control   and   regulation: 

See     infra,     "Power     to     Control 
and   Regulate." 
Conversion     of    stock     by     bank,     p. 

1806. 
Corporate    existence,    pp.    1787,    2105, 
2106: 
Collateral  impeachment,   p.   1793. 
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NATIONAL  BANKS,   cont'd. 
Corporate  existence,  cont'd. 

Comptroller's,   certificate    extend- 
ing    corporate      existence,     p. 
1789. 
Comptroller's    certificate    of    or- 
ganization: 
See       infra,       "Comptroller's 
Certificate      of      Organiza- 
tion." 
Continued     after     time    limit,    p.. 

1789. 
Estoppel  to   deny,  p.  1792. 
Evidence  of  corporate  existence: 
See  infra,  "Evidence  of  Cor- 
porate  Existence." 
Necessary    to    validity    of    trans- 
actions, p.   1787. 
Parol  evidence,  p.  1792. 
Power  to  create,  p.  1786. 
Costs: 

Actions    by    or    against    receiver 

or  agent,  p.  2153. 
Action    to    enforce    stockholder's 
liability,  p.  1900. 
Criminal  law: 

See  "Criminal  Law." 
Custom  and  usage: 

Delegation      of       authority       by 
boards   of  directors,  p.   2014. 
Deceased  stockholders: 

See    infra,    "Liability    of    Stock- 
holders for  Debts   of  Bank." 
Definitions,  p.  1777: 

Capital  stock,  p.  1797. 
Shares  of  stock,  p.  1797. 
Deposits: 

See  "Deposits." 
Deposits     of    public     money,     p. 

2032. 
Title    to    deposits    received    after 
insolvency,  p.   2118. 
Directors,  p.  1904: 

Acts     done   before     organization, 

p.  1910. 
Acts  without  scope  of  authority, 

p.   1905. 
Common-law  liability,   p.   1905. 
Excessive   loans,   p.    1909. 
Failure   to  make   examination,   p. 

1910. 
False   report,   p.    1907. 
Hazardous   loans,   p.    1910. 
Liability    for    acts    of    others,    p. 

1911. 
Liability   of  the   bank,   p.   1904. 
Mismanagement,   p.   1906. 
Ordinary  care,  p.  1904. 
Powers,  of   directors,   p.   2014. 
Usage    as    equivalent    to    delega- 
tions of  authority,  p.  2014. 
Discounts: 

See   "Loans   and   Discounts." 
Dissolution: 

See  infra,  "Forfeiture  of  Fran- 
chise and  Dissolution;"  "Vol- 
untary Liquidation." 


NATIONAL   BANKS,   cont'd. 
Dividends,  p.   1816: 

Generally,  p.  1816. 

Liability     to      refund     fraudulent 

dividends,  p.  1816. 
Tax  dividend,  p.   1816. 
Embezzlement  and  misappropriation, 
p.  1930: 
Abstraction,  p.  1930. 
Common-law  or  state  statute,  p. 

1937. 
Consent   or   knowledge    of   other 

officers,  p.  1936. 
Conversion  to   use   of  defendant, 

pp.   1935,   1950. 
Declaration  of  dividends,  p.  1940. 
Demurrer,  p.  1945. 
Description  of  bank,  p.  1953. 
Description    of   money,    p.    1953. 
Duty  of  officer,  p.  1952. 
Embezzlement,  p.  1932, 
Giving  credit,   p.   1938. 
Indictment,   p.   1944. 
In  general,  p.  1930. 
Injury  to  bank,  pp.  1935,  1951. 
Intent,  pp.   1933,   1948. 
Knowledge    and    consent    of    di- 
rectors, p.  1952. 
Loan   or   discount,   p.   1939. 
Manner  in  which  made,  p.   1949. 
Means  of  commission  of  offense, 

p.   1937. 
Misapplication,   p.   1930. 
Moneys,  funds  or  credits,  p.  1932. 
Negativing  defenses,  p.  1947. 
Officer,   agent,   p.    1932. 
Payment   of   overdraft,   p.    1937. 
Possession   of  funds,   p.   1948. 
Previous  possession,  p.  1933. 
Separate   counts,   p.   1947. 
Several    offenses    in    one    indict- 
ment,  p.   1948. 
Unlawfulness  of  act,  p.  1952. 
Estoppel: 

Estoppel     to     deny     liability     of 
shareholder,  p.  1856: 
Generally,    p.    1856. 
Illustrations,    pp.    1858,    1859. 
Purchase  at  sale  by  bank  of 

its   own  stock,   p.   1857. 
Subscriber    for    increased   is- 
sue, p.  1857. 
Subscription     induced    by 
fraud,  p.  1856. 
Estoppel  to  deny  corporate  existence, 

p.   1792. 
Evidence: 

See   "Criminal   Law.'' 
Actions  to  enforce   stockholder's 
liability,   p.   1897. 
Evidence  of  corporate   existence,  pp. 
60,   1789: 
Admissibility     of    certificate,     p. 

1791. 
Comptroller's    certificate    admis- 
sible, p.  1791. 
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Evidence     of     corporate     existence, 
cont'd. 

Comptroller's   certificate   in   gen- 
eral, p.  1789. 
Comptroller's       certificate      with 

other  evidence,  p.  1791. 
In    absence    of    statutory    provi- 
sion, p.  1789. 
Presumption,  p.  1789. 
Reorganization  of  state  bank  as 
national  bank,  p.  1791. 
Examiner: 

National  bank  examiner,  p.  1786. 
Povifer  of  examiner,  p.   1785. 
Exchange: 

Dealings     in    exchange,     money 
and  securities,  p.  2072. 
Execution,  p.  2108. 
False  entries  or  reports: 

See     "Criminal     Law;''      "Indict- 
ment." 
Foreign  banks: 

National  bank  a  foreign  corpora- 
tion, p.  1779. 
Forfeiture   of   franchise   and   dissolu- 
tion, p.  2113: 
Efifect    of   act    of   comptroller    of 
currency   in   closing   bank   and 
appointing-  receiver,  p.  2114. 
Effect    of    decree    of    dissolution 

and  forfeiture,  p.  2115. 
Limitation   of  actions,  p.   2114. 
Proceedings     to     enforce     forfei- 
ture, p.  2114. 
Provision     of     national     banking 
act,  p.  2113. 
Fraud: 

See    infra,    "Actions    to    En- 
force Stockholder's  Liabil- 
ity." 
Liability  for   mistakes,   fraud,   or 
misrepresentations    of    agents, 
p.  202.1. 
Subscription  to  stock,  p.  1807. 
Garnishment,  p.  2095. 
Guaranty,  p.  1999: 

Accommodation   indorsement,   p. 

2002. 
Effect  of  ultra  vires,   p.  2004. 
For  benefit  of  depositor,  p.  2001. 
For    sole   benefit   of   another,    p. 

2000. 
General  rule,  p.  1999. 
Illustrations,   pp.   2002,   2003. 
Pavment  of  negotiable  paper,  p. 

2001. 
Power  of  bank,  p.  1999. 
Husband   and  wife: 

Individual     liability     of     married 
women,  as    stockholders,  p. 
1848: 
Generally,  p.  1848. 
Legatee  of  shares,  p.  1851. 
Manner      of    acquisition,     p. 
1851. 


NATIONAL  BANKS,   confd. 
Husband  and  wife,  cont'd. 

Individual    liability     of     married 

women     as      stockholders, 

cont'd. 

Personal   judgment,   p.    1850. 

Shares    transferred    to    wife 

by  husband,  p.  1851. 
Statutory   and   not   contract- 
ual liability,  p.   1850. 
Incorporation: 

Power  to  incorporate,  p.  1779. 
Increase   of  capital  stock: 

See  "Stock." 
Indemnity,  p.  1999. 
Indictment: 

See  "Indictment." 
Individual    liability    of    stockholders: 
See    infra,    "Liability    of    Stock- 
holders for  Debts  of  Bank." 
Injunction,  p.  2104. 
Insolvency,  p.  2116: 

See    infra,    "Assets    and    Re- 
ceivers on  Insolvency." 
Applicability    of    national    bank- 
rupt  act   to   insolvent   national 
banks,  p.  2117. 
Efifect  on  bank's  liability  on  con- 
tracts previously  entered  into, 
p.  2116. 
Exercise  of  functions  suspended, 

p.  2116. 
Power  of  comptroller,  p.  2116. 
Preferences: 

See    infra,     "Transfers     and 
Preferences  Affected  by  In- 
solvency." 
Presentation,       allowance,       and 
payment  of  claims: 
See  infra,  "Presentation,-  Al- 
lowance,   and    Payment   of 
Claims." 
Receivers: 

See    infra,    "Assets    and    Re- 
ceivers on  Insolvency." 
Title   to    deposits   received   after 
insolvency,  p.  2118. 
Inspection: 

See   infra,   "Stockholders." 
Interest:   . 

See  "Interest;''  "Usury.'' 
Allowance   of  interest  on   claims 
against  insolvent  bank,  p.  2161. 
Interest     excluded     from     judg- 
ment   on    contested    claim,    p. 
2156. 
State   or  national   law,  p.  1785. 
Judgment: 

Actions  to  enforce  stockholder's 
liability,  p.  1899. 
Jurisdiction: 

Actions    by    or    against    receiver 

or  agent,  p.  2147. 
Criminal  prosecutions,  p.  1972. 
Landlord   and   tenant: 

Power  to  lease  land,  p.  198^. 
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NATIONAL   BANKS,   cont'd. 
Liability   of  pledges,  p.   1842: 

Effect    of    payment    of    debt    se- 
cured, p.  1844. 
General  rules,  p.   1842. 
National  bank  a  pledgee,  p.  1848. 
Pledgee  becoming  real  owner  of 

stock,  p.  1847. 
Pledgee     forced    by     failure     of 
pledgor   into   position   of   own- 
ership,  p.   1846. 
Reason  for  rule,  p.  1844. 
Transfer   to   pledgee  absolute   in 

form,  p.  1843. 
Transfer  to  pledgee  ''as  pledgee," 

p.   1845. 
Transfer   to   third  person  to   se- 
cure unpaid  debt  due  pledgee, 
p.  1845. 
Unregistered  pledgee,   p.   1843. 
Liability    of    stockholders    for    debts 
of  bank,  p.  1827: 
See  "Stockholders." 
Actions  to  enforce: 

See    infra,    "Actions    to    En- 
force Stockholder's  Liabil- 

itr." 

Amount  of  liability,  p.   1835. 
Attaches  to  ownership  of  stock, 

p.  1828. 
Conditional  liability,  p.  1828. 
Contractual  in  nature,  p.   1828. 
Contractual   liability,   p.   1879. 
Deceased    stockholders,    p.    1852: 
Estate    not    fully    settled,    p. 

1854. 
Estoppel  to  deny  liability  of 

shareholders,  p.   1856. 
Executor  and  residuary  leg- 
atee, p.  1854. 
Liability     of     assets     trans- 
ferred to  devisees  and  leg- 
atees, p.  1856. 
Liability  of  devisee  and  leg- 
atee or  of  heir  and  distrib- 
utee, p.  1855. 
Liability   of  estate   m  hands 
of     executor     or     adminis- 
trator, p.  1852. 
Liability  of  heir  and  distrib- 
utee   to    whom    stock    al- 
lotted, p.  1855. 
Subscription    induced     by 
fraud,  p.  1856. 
Decision  of  comptroller,  p.  1837: 
Collateral   attack,   p.   1839. 
Conclusiveness     of    decision, 

p.  1838. 
Data,  p.  1837. 
Effect,   p.   1838. 
Operation,  p.  1838. 
Power     of     comptroller,     p. 

1837. 
Second  or  successive  assess- 
ment,  p.   1840. 


NATIONAL   BANKS,   cont'd. 

Liability    of    stockholders    for    debts 
of  bank,  cont'd. 
Decision  of  comptroller,  confd. 
Time,  p.  1837. 

Validity  of  debts  of  bank,  p. 

1839. 

Directors   of  bank,   p.   1831. 

Distinguished     from     assessment 

to  restore  capital  stock,  p.  1829. 

Effect    of    transfer    of    stock,    p. 

1860. 
Estoppel     to     deny     liability     of 

shareholder,  p.  1856. 
Expenses   of  liquidation   and   re- 
ceivership,  p.   1835. 
Failure  of  some   stockholders  to 

pay   assessments,    p.    1859. 
General    rule    as    to    liability,    p. 

1827. 
Guaranty  on  which  principal  has 

been  released,  p.   1834. 
Interest,   p.  1860. 
Liability    dependent    on    owner- 
ship, real  or  apparent,  p.  1830. 
Liability     of     national    bank     on 
stock   of   another   owed   by   it, 
p.   1832. 
Loans    incurred   as    step    to   vol- 
untary liquidation,  p.  1834. 
Married  women,  p.  1848. 
Mistake  in   official  list  of  share- 
holders, p.   1831. 
Nature   of  liability,  p.  1827. 
Obligations  for  which  stockhold- 
ers  liable,   p.   1834. 
Obligations   incurred    after   bank 
has    gone    into    liquidation,    p. 
1834. 
Persons  deemed  to  be  sharehold- 
ers   for    purposes    of    assess- 
ment, p.   1830. 
Persons  holding   stock  for   bank 

itself,  p.  1833. 
Pledgees: 

See  infra,  "Liability  of  Pledg- 
ees." 
Purchase  by  parent  in  names  of 

minor   children,   p.   1833. 
Purchase    of     stock    illegally 

bought  by  bank,  p.   1832. 
Purpose   of  liability,  p.   1827. 
Real  owner,  p.   1830. 
Recourse    on   vendee    for   failure 

to  transfer,  p.  1866. 
Registry   immaterial,   p.   1830. 
Release,  p.  1836, 
Right    of    stockholder    to    prefer 

creditors  of  bank,  p.  1837. 
Satisfaction,  p.  1836. 
Several  not  joint,  p.   1829. 
State    or   private   bank   national- 
ized— No   certificate   issued,   p. 
1833 
Statutory  liability,  pp.  1828,  1879. 
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Liability  of  stockholders  for  debts  of 
bank,  cont'd. 
Transfer   of  stock,  p.   1860; 

Liability    of    both     transfer- 
ror and  transferee,  p.  1867. 
Liability     of     transferee,     p. 

1868. 

Liability    of    transferror,    p. 

1860: 

Capacity  and   insolvency 

of   transferee,    p.    1863. 

Colorable      transfer,      p. 

1864. 
General  rule  as  to  liabil- 
ity,  p.   1860. 
Insolvency    unknown    to 

seller,  p.  1863. 
Knowledge  of  insolvency 
and  intent  to  evade  li- 
ability,   p.    1860. 
Transfer  by  executor,  p. 

1865. 
Transfer     on     books     of 
bank,  p.  1865. 
Liability  of  both  transferror 

and  transferee,  p.  '1867. 
Recourse  on  vendee  for  fail- 
ure  to  transfer,   p.   1866. 
Trustee,  p.  1840. 
Voluntary,   p.   1828. 
Lien,  p.  1817: 

Express   agreements,   p.   1820. 
In  general,  p.  1817. 
Liquidation  of  bank,  p.  1821. 
Notice     of     claim     of     equitable 

lien,  p.   1820. 
Provision      in     charter,      by-laws 
and   stock  certificates,   p.   1818. 
Setting     off     debts    from     stock- 
holder    against    dividends,     p. 
1821. 
Ultra   vires,   pp.    1818,    1819. 
Limitation   of  actions,  p.   1785. 
Loans   and  discounts: 

See  "Loans  and  Discounts." 
Location,  p.  1796. 
Lost  instruments: 

Issuance  of  duplicate  in  place  of 
lost   certificate,  p.   1807. 
Money: 

Created    to    provide    a    national 

currency,  p.  1778. 
Dealings  in  exchange,  money  and 
securities,  p.   2072. 

Moneyed  capital: 

Prohibition  of  discrimination  be- 
tween     national    bank      shares 
and   other   moneyed   capital,  p. 
2361. 
Municipal     and     state     securities,     p. 

2004. 
Name,  p.  1796. 
Nature,  p.  1777. 


NATIONAL   BANKS,   confd. 
Notice: 

Notice    to    officer    as    notice    to 
bank,  p.  2022. 
Officers  and  agents: 

See   "Officers   and   Agents.'' 
Actions   to   enforce   liability: 

Election  of  remedies,  p.  1914. 
Evidence,  p.  1918. 
Form  of  action,  p.  1915. 
Issues,  p.   1918. 
Jurisdiction,  p.  1913. 
Limitation      of      actions,      p. 

1917. 
Parties   to   actions,   p.   1915. 
Pleadings,  p.  1917. 
Prerequisites     to     action,     p. 

1913. 
Presumptions,  p.   1919. 
Remedy  at  law  or  in  equity, 

p.  1914. 
Statutory    remedy    exclusive, 
p.  1913. 
Appointment,   p.   1900. 
Criminal     responsibility     of     of- 
ficers or  agents  or  of  per- 
sons    aiding    or     abetting 
them: 
See   "Criminal   Law." 
Directors,  p.   1904. 
Election,  p.  1900. 
Indictment: 

See   "Indictment." 
Liabilities,  p.  1903. 
Power  to  bind  bank,  p.  2012. 
President,  p.  1903. 
Qualifications  of  officers,  p.  1902. 
Removal,   p.   1903. 
Representation    of    bank    by    of- 
ficers and  agents: 
See  "Representation  of  Bank 
by   Officers   and  Agents." 
Resignation,   p.    1903. 
Rights,  p.  1903. 
Right    to    vote    for    director,    p. 

■1901. 
Term  of  office,  p.  1901. 
Officers   of   national   banks   must   act 
in  their  capacity  as  officers,  p.  699. 
Organization: 

See  infra,  "Corporate  Existence." 
Parties: 

See    infra,    "Actions    to    En- 
force Stockholder's   Liabil- 
ity." 
Actions    by    or    against    receiver 
or  agent,  p.  2148. 
Partnership,   p.    1980. 
Payment  of  checks,  p.  2027. 
Payment   of  claims: 

See   infra,    "Presentation,   Allow- 
ance and  Payment  of  Claims." 
Personal  property,  p.  1990. 
Personal  security,  p.  1551. 
Place   of  business,   p.   1796: 
State  law,  p.  1785. 
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NATIONAL  BANKS,   cont'd. 
Pleading: 

See  infra,  "Actions  to  En- 
force Stockholder's  Liabil- 

Actions    by    or    against    receiver 

or  agent,  p.  2149. 
Postmaster: 

Funds    deposited   by   postmaster 

under   permissive   authority,   p. 

3034. 

Power    to    control    and    regulate,    p. 
1779: 

Bank  examiner,   p.   1785. 

Contracts,  p.  1783. 

Interference      with     powers      by 
state,  p.   1781. 

Limit  of  immunity,  p.  1783. 

Matters  beyond  state  control,  p. 
1784. 

Matters  within  state  control,  p. 
1783. 

National  bank  examiner,  p.  1786. 

Place  of  business  and  filing  re- 
ports,  p.   1785. 

Power  of  comptroller,  p.   1785. 

Power  of  comptroller  and  bank 
examiner,  p.  1785. 

Power  of  congress,  p.  1779. 

Power  of  state  to  control,  p. 
1780. 

Power  to  confer  immunity  from 
state    regulations,    p.    1782. 

Recognized  limitation  to  protec- 
tion,  p.   1783. 

Regulation  and  supervision  in 
general,  p.  1786. 

Regulation    of    interest,    p.    1785. 

State     statute     of     limitation,     p. 
1785. 
Preferences: 

See  infra,  "Transfers  and 
Preferences  Affected  by 
Insolvency.'' 

Priorities  on  insolvency,  p.  3158. 
Presentation,     allowance,     and     pay- 
ment  of   claims,   p.   3154: 

Allowance  or  reiection  by  comp- 
troller, p.   3154. 

Basis  of  distribution  of  assets, 
p.   3156. 

Claims  due  the  United  States, 
p.  3159. 

Claims  provable,  p.  2155. 

Collateral  and  credit  not  de- 
ducted from  claims  of  secured 
creditors,   p.   2157. 

Diligence  in  filing  creditor's  bill, 
p.  2158. 

Dividends  based  on  amount  of 
claim  at  date  of  insolvency,  p. 
2156. 

Interest  excluded  from  judgment 

on  contested  claim,  p.  2156. 
Interest  on  claims,   p.  2161. 
Judgment   against   bank,   p.   2158.  ■ 
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Presentation,  allowance,  and  payment 
of  claims,  cont'd. 

Lien   of  United   States   upon   as- 
sets, p.  3160. 
Priorities,  p.  2158. 
Provisions    of    the    banking    act, 

p.  3154. 
Surplus   from  proceeds   of  bonds 
to   be   distributed   to   creditors, 
p.    3160. 
Tax   levied   subsequent   to   insol- 
vency, p.  2160. 
President: 

Authority    of    president    or    vice 
president  to  borrow  money,  p. 
2016. 
Discretionary    powers    of    presi- 
dent   or    vice    president    acting 
as  president,  p.  2016. 
Powers,   p.  3015. 
Rights  and  liabilities,  p.  1903. 
Proof  of  existence,  pp.  60,  1789. 
Public  officers: 

Liability   of   bank   for   misappro- 
priation   by    public    officer    of 
public  funds,  p.  3034. 
Purchase   by  bank  of  its   own  stock, 

pp.   1809,   1998. 
Purchase  of  stock  of  another  corpo- 
ration: 
See  infra.  "Acquiring  or  Dealing 
in    Stock    of    Other    Corpora- 
tions." 
Purpose  of  establishment,  p.  1777. 
Questions  of  law  and  fact: 

Actions  by  or  against  receivers, 

p.  3151. 
Criminal  prosecutions,  p.  1977. 
Rate   of  interest: 

See  "Interest.'' 
Ratification  of  acts  of  officer,  p.  3033. 
Real  property: 

Effect   of  state   statute,  p.   1983. 
In  excess  of  debt,  p.  1984. 
Necessary      for     transaction      of 

business,  p.   1983. 
Power  to  lease  land,  p.  1989. 
Power  to   take   real  property,   p. 

1982. 
Presumption  of  violation  of  stat- 
ute,  p.   1985. 
Provisions    of    the    revised    stat- 
utes,  p.   1983. 
Right    to     convey     property,     p. 

1993. 
Right    to    improve    property,    p. 

1991. 
Time  bank  can  hold  property,  p. 

1985. 
To  hold  in  trust,  p.  1985. 
To    purchase    for    speculation,    p. 

1984. 
To   purchase   other  incumbrance, 

p.   1984. 
To     purchase     under      decree  or 
judgment,  p.  1984. 
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Real   property   as    security   for    debt, 
pp.   1539,  1985: 
Debt    presumed    pre-existing,    p. 

1988. 
Present   or   future    debt,   p.   1986. 
What    constitutes    loan    on    real 

estate,  p.  1988. 
Where    taken   by   assignment,   p. 

1988. 
Where   taken  by   subrogation,   p. 

1989. 
Where    taken    directly     for    pre- 
existing debt,  p.  1985. 
Receivers: 

See    infra,    "Actions    to    En- 
force Stockholder's  Liabil- 
ity;"   "Assets   and   Receiv- 
ers on  Insolvency;"  "Pres- 
entation,   Allovi^ance,     and 
Payment  of  Claims." 
Actions    by    or    against    receiver 
or   agent: 
See    infra,    "Actions     by     or 
against       Receiver       or 
Agent." 
Recording  transfer,  p.   1811: 

Issuance    of    new    certificate,    p. 

1813. 
Mode,  p.  1813. 
Necessities   between   the   parties, 

p.   1811. 
Necessity,  p.  1811. 
Necessity   in    general,   p.    1811. 
Pledge   of  stock,  p.   1812. 
Power    of    bank     to     refuse,      p. 

1811. 
Priority,   p.   1812. 
Production   or   surrender  of  cer- 
tificate, p.  1813. 
Sufficiency,   p.    1813. 
Transfer  by  foreign  executor,  p. 
1811. 
Reduction    of    capital    stock: 

See    "Stock." 
Reorganization,   p.   2111: 

Effect  on  state  bank  of  reorgan- 
ization   as    national     bank,      p. 
466. 
Reorganization  of  state  bank  as  na- 
tional bank: 
See     "Reorganization      of     State 
Bank  as   National   Bank." 
Reports,    pp.    1785,    1786. 
Representation    of    bank    by    officers 
and   agents: 
See  "Representation  of  Bank  by 
Officers    and    Agents." 
Rescission: 

Subscription  to  stock,   p.   1807. 
Ultra  vires,   p.   2011. 

Savings  banks: 

National    savings    bank     of      the 
District    of   Columbia,   p.   2166. 


NATIONAL  BANKS,   cont'd. 
Set-off  against  bank: 

Allowance  of  set-off  not  within 
prohibition  of  United  States 
Rev.  Stats.,  §  5242,  as  to 
preferences,   p.  2126. 

Prohibition  against  preferences 
on  insolvency  of  bank,  p.  9136. 

Right  of  debtor  to  set-off  amount 
of  his  deposit  at  time  of 
bank's  failure,  p.  2127. 

Set-off  by  debtor  of  claim 
against   bank,   p.   2126. 

Set-off    of    claim    acquired    after 
insolvency    forbidden,    p.    2127. 
Set-off  by  bank,  p.  1817:  ■ 

Express    agreements,   p.   3  820. 

In    general,    p.    1817. 

lyiquidation   of  bank,  p.   1821. 

Notice  of  claim  of  equitable 
lien,  p.  1820. 

Provision  in  charter,  by-laws 
and  stock   certificates,  p.   1818. 

Setting  off  debts  from  stock- 
holder against  dividends,  p. 
1821. 

Ultra  vires,  pp.  1818,  1819. 
Source  of  authority,  p.  1779. 
Special    deposits,    p.    2028: 

Larceny  of  deposit  by  bank  offi- 
cers, p.  2031. 

Liability  for  loss  of  deposit  in 
general,    p.    2030. 

Liability  for  securities  received 
with  undertaking  to  return 
those  of  different  class,  p. 
2032. 

Power  to  receive,  p.  2028. 

What  may  be   received,   p.   2030. 

State  bank: 

See   infra,    "Power    to     Control 
and     Regulate;"     "Reorganiza- 
tion of  State  Bank  as  National 
Bank." 
State  bank  distinguished  from,  p.  13. 
State    funds,    p.    2035. 
Statutory  liability  of  stockholders: 
See    infra,    "Liability    of    Stock- 
holders for  Debts  of  Bank." 
Status,  p.   1777. 
Stock: 

Increase  of  capital  stock: 

See  "Stock." 
Purchase    by   bank    of    its      own 
stock    or    loaning     money      on 
security     thereof,      pp.       1809, 
1998. 
Purchase  of  stock  in   other  cor- 
porations: 
See     infra,      "Acquiring      or 
Dealing  in  Stock  of  Other 
Corporations." 
Reduction  of  capital  stock: 
See   "Stock." 
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NATIONAL  BANKS,  cont'd. 
Stockholders: 

See  infra,  "Liability  of  Stock- 
holders for  Debts  of  Bank." 
Assessment   to    restore    impaired 
capital    stock: 
See     infra,     "Assessment     to 
Restore    Impaired    Capital 
Stock." 
Right    of   voting   trust   to    divert 

funds,  p.   1836. 
Right   to   examine    books,   paper, 
etc.,  p.  1821: 
Discretion  of  court  to  issue, 

p.    1824. 
Jurisdiction   of   state   courts, 

p.  1824. 
Mandamus    by    state    courts, 

p.  1834. 
Rights     of     stockholders      in 

general,   p.    1831. 
Right   to   make     copies,     ex- 
tracts   and   memoranda,    p. 
1823. 
State  statutes,  p.  1823. 
Time  and  place  and  purpose, 
p.    1833. 
Withdrawal      upon     renewal      of 
charter,    p.    1826. 
Subscription  to  stock,  p.  ]80rj:_ 

Action    to    enforce    subscription, 

p.  1808. 
Fraud,  p.  1883. 
Issuance  of  duplicate  in  place  of 

lost    certificate,   p.    1807. 
Payment,  p.  1806. 
Payment   of  part   cash   and   note 

for    balance,    p.    1806. 
Rescission,    p.    1807. 
Subscription    induced    by    fraud, 
p.  1807. 
Taxation: 

See  "Taxation." 
Time  limit,  p.  1789. 
Transfer    of    stock,   p.    1808; 

See     "Transfer      of     Stock.' 

And    see    infra,    "Liability 

of   Stockholders  for  Debts 

of  Bank." 

Certificate      not      negotiable,      p. 

1813. 
Damages   for  breach    of     agree- 
ment to  transfer,  p.  1815. 
Deed,  p.  1811. 

Delivery  of  certificate,  p.  1810. 
Effect   of  transfer,   p.   1813. 
Effect   on   title   to  assets   of  cor- 
poration, p.   1814. 
Enforcement    against     bank,     p. 

1815. 
Liability      of      stockholders      for 
debts    of   ba:nk; 
See  infra,  "Liability  of  Stock- 
holders     for       Debts       of 
Bank." 
Mode,    p.    1809. 


NATIONAL  BANKS,  cont'd. 
Transfer  of  stock,  cont'd. 

Notice    of   provisions    of   articles 

of  association,  p.  1813. 
Operation,   p.   1813. 
Payment,  p.  1810. 
Persons      and      corporations     to 

whom    transferable,    p.    1809. 
Power   of  the   executor,   p.   1808. 
Power  to  transfer  in  general,  p. 

1808. 
Purchase   by  bank    of     its     own 

stock,   pp.   1809,   1998. 
Purchase    of    shares    of    another 

bank,   p.   1809. 
Recording    transfer: 

See  infra,  "Recording  Trans- 
fer." 
Remedy    in    equity    to    set    aside 

transfer,  p.   1815. 
Right,   title   and  liability   of  pur- 
chaser   or    transferee,    p.    1813. 
Sufficiency,    p.    1809. 
Transfer  in  trust,   p.   1814. 
What  law  governs,  p.  1810. 
Transfers    and    preferences     affected 
by   insolvency,   p.    3120: 
Application  of  statute,  p.  2120. 
"Assets,"  p.   2131. 
Construction   of  statute,  p.   2120. 
"Evidence   of  debts,"  p.   2121. 
Meaning   of   term   "act   of   insol- 
vency,"   p.    2120. 
Remittance       to      correspondent 

bank,  p.  2124. 
Right  of  debtor  to   set-ofif  claim 

against   bank,   p.   3126. 
Securities   given  to  protect  loan, 

p.  2134. 
Statutory,   prohibition    of   prefer- 
ences,  p.  2120, 
Transactions   coming  within  pro- 
hibition of  statute,  p.  2121. 
Transactions  held  not  to  be  pro- 
hibited by  statute,  p.  2123. 
When   bank   is   in   contemplation 
of  insolvency,  p.  2121. 
Trust  fund: 

Assets  as  trust  fund,  p.  2110. 
Trusts  and  trustees: 

Duty  of  bank  or  receiver  to   re- 
turn trust  funds,  p.  3130. 
Priorities,   p.   2158. 
Trust    funds    in    bank's    custody 
when  bank  becomes  insolvent, 
p.    2129. 
Ultra  vires,  p.  3005: 

Acting  as  agent  in  sale  of  bonds 

and   notes,  p.  3007. 
Against    whom    ultra    virps    may 

be  pleaded,  p.  3009. 
By  whom  pleaded,  p.   3008. 
Certifving  check  without  deposit, 

p.   2007. 
Conducting   warehouse,    p.    3008. 
Doctrine    of   estoppel,   p.   3009. 
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NATIONAL  BANKS,  cont'd. 
Ultra  vires,  cont'd. 

Doctrine    of     pari     delictum,      p. 

2009. 
Effect  of  ultra  vires,  p.  2005. 
Estoppel,  p.   2023. 
From   acceptance   of  benefits,   p. 

2009. 
Guaranty   or   indemnity,   p.   2004. 
Illustrations,  pp.  2005,  2012. 
On    action    to    rescind    contract, 

p.   2011. 
Purchase   of  stock  in  other  cor- 
porations,  p.   1997. 
Purchasing    notes,    p.    2006. 
United  States: 

Banks  made  depositaries  of  fed- 
eral government,  p.  2032. 
United  States  courts: 

Criminal  prosecutions,  p.  1972. 
Variance: 

Criminal  prosecutions,  p.  1966. 
Visitorial  rights,  p.   1786. 
Voluntary   liquidation,   p.    2108: 
Assets  as  trust  fund,  p.   2110. 
Effect    of    liquidation,    p.    2110. 
Illustrations,   pp.   2108,   2110. 
In  general,  p.  2108. 
Reorganization,    p.    2111. 

NEGLIGENCE 

Bank's    liability,    p.    808. 
Collections: 

See   "Collections." 
Presumption,   p.    1509. 
Questions   of   law    and    fact,     p. 
1515. 
Clearing  houses,   p.   2286. 
Criminal   liability,  p.   396. 
Forgery,  pp.   1617,   1623: 

See  "Payment  of  Forged  or  Al- 
tered  Paper." 
Liability   of   bank,    p.    683. 
Loans   and  investments  by  bank   for 

others,  p.  1630. 
Notary,  p.  1491. 
Officers   and   agents,   p.   787. 
Special  deposits,  pp.  1299,  1300. 

NEGOTIABILITY 

Certificates   of   deposit: 

See  "Certificates  of  Deposit." 

NEGOTIABLE   INSTRUMENTS 

See   "Bills,     Notes     and     Securi- 
ties." 

NE3W  TRIAL 

Actions  by   depositors   or   others   for 

deposits,  p.   1366. 
Dissolution    proceedings,   p.    482. 

NOTARY 

Collections: 

Liability   of  bank   for   default   or 
negligence    of   notary,   p.    1491. 


NOTARY   PUBLIC 

Collections: 

Authority    of    bank     to      employ 
notary,   p.   1408. 

NOTES 

See   "Bank   N'otes,     Bills,     Notes 
and  Securities." 
Banking     purposes      necessarily      in- 
cluding issue  of  notes,  p.  9. 

NOTICE 

Adverse   claim,  p.   1037. 

Charter,  p.   69.  ^ 

Checks: 

Notice  not  to  pay: 

See  "Payment  of  Checks." 
Constructive    notice: 

See  "Notice  to  Officer  or  Agent." 
Forgery,  pp.   1230,   1248: 

Plea  of  failure  to  notify  bank  of 
forgery,   p.    1338. 
Insolvency: 

Notice    to    creditors     to     present 
claims,  p.  585. 
Loans   and   discounts,   p.   1607. 
Motion: 

See    "Summary    Remedies." 
National    banks: 

Notice    to    officer    as     notice     to 
bank,   p.   2022. 
Notice    of    limitations    on    power    of 

bank,  pp.  672,  686. 
Officers  and  agents: 

See    "Notice    to     Officer      or 
Agent." 
Payment  of  checks: 

Knowledge  of  outstanding  drafts 
or   checks,   p.   1098. 
Principal   and   agent,   pp.    961,   964. 
Proceedings    for   appointment   of   re- 
ceiver, p.  537. 
Set-off  by  bank,   p.   1015. 
Summary  remedies: 

See    "Summary    Remedies." 
Taxation: 

Board  of  equalization'  or  review, 

p.   2435. 
Notice   of  assessment,   p.   2423. 
Trust  funds,  p.  1046: 

See   "Trust    Funds." 
Application    of    deposit    to    debt 

of  trustee,  p.  1046. 
What  is  notice,   p.   1047. 

NOTICE  OF  ASSIGNMENT,  p.   109. 

NOTICE  OF  DISHONOR,  p.  1471. 
All   indorsers,   p.   1475. 
Depositor  of  check,  p.   1474. 
Drawer  insolvent,  p.  1473. 
Duty   to   give    notice,   p.    1471. 
Duty   to   give   notice   of   nonpayment 

or   dishonor,   p.   1471. 
Duty    to    notify    all   prior   parties    to 
paper,  p.  1474. 
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NOTICE  OF  DISHONOR,  cont'd. 

Duty  to  notify  drawer  of  draft  of  its 
nonpayment  or  nonacceptance,  p. 
1472. 

NIotice  given  through  other  chan- 
nels, p.  1475. 

Paper  left  on  special  deposit,  p. 
1475. 

Sufficiency  of  notification  to  bank's 
principal,   p.   1474. 

Time   of   notice,   p.   1474. 

Where   no  loss   results,  p.   1473. 

NOTICE   OF  MATURITY 

Customs    and   usages,    p.    655. 

NOTICE  OF  TRANSFER 

L,ien   of   bank,   pp.    134,    135. 

NOTICE  TO  OFFICER  OR  AGENT, 

p.   818. 
Agent  cheating  principal  for  his  own 

benefit,  p.  820. 
Attorney,  p.  829. 
Bookkeeper,  p.  S29. 
Cashier,  p.  827. 
Change    in    personnel    of    officers,    p. 

830. 
Deposits,   p.   834. 
Directors,  p.  843. 
Discounts,  p.  830. 
Dual  capacity  of  director,  p.   846. 
Exceptions,  p.   820. 
Extent    of    constructive    notice    rule, 

p.   819. 
Fraud  of  president,  p.  824. 
General  rule,  p.  818. 
Individual    interest     of     director,      p. 

846. 
Individual  knowledge   of   director,   p. 

844. 
Knowledge   of  insolvency,  p.   823. 
Manager   of  branch   bank,   p.   829. 
Messenger,  p.  830. 

Notice  of  officer's  own  fraud,  p.  849. 
Notice    or    knowledge    outside    scope 

of   duties,   p.    837. 
Notice    received   in   private    business, 

p.  837. 
Notice  to  active  managmg  officer,  p. 

819. 
Notice  to  agent  as  notice  to  corpora- 
tion, p.  818. 
Notice   to   officer  as   notice  to  bank, 

p.  2022. 
Notice  within  limitation  of  authority, 

p.   818. 
President,  p.  825. 
Presumption  of  director's  knowledge, 

p.  848. 
Qualifications   of  rule,   p.   820. 
Question    of   fact,   p.   830. 
Reason  of  rule,  p.  820. 
Scope  of  duties,  p.  837. 
Securities,   p.   830. 
Teller,  p.   829. 


NOTICE  TO  OFFICER  OR  AGENT, 

cont'd. 

Trustee,  p.  830. 

Unofficial   knowledge   or    notice,     o. 

838. 
Vice-president,   p.    826. 

OATH 

Officers   and   agents,   p.   259. 
Receiver,  p.   531. 

OFFENSES 

See    "Ci-iminal    Law." 

OFFICERS  AND  AGENTS,  p.  253. 
See   "Principal  and  Agent." 
Actions: 

See  "Actions." 
Actions   and   proceedings   to    enforce 
liability: 
See    "Actions     and     Proceedings 
to    Enforce    Liability    of    Offi- 
cers." 
Admissions,  p.  773. 
Bank    notes: 

Liability    of    bank    note    holders, 

p.  581. 
Liability    of    officers,     pp.      1701, 
1702. 
Beginning  of  term,  p.  262. 
Bills,    notes    and    securities: 

See    "Bills,     Notes     and     Securi- 
ties." 
Bonds: 

See  "Bond." 
Cashier: 

See  "Cashier.'' 
Cashier's    powers,     duties      and      lia- 
bilities: 
See  "Cashier.'' 
Collections: 

See   "Collections.'' 
Compensation,    p.    304. 
Compromise   and   settlement,   p.    742. 
Constitutional     and      statutory     pro- 
visions,  p.    255. 
Contracts: 

See  "Contracts." 
Criminal    responsibility: 
See  "Criminal  Law.'' 
Deposits: 

See    "Deposits.'' 
Authority    of    officer    to    receive 
deposit: 
See   "Authority   of   Officer  to 
Receive    Deposit." 
Descriptio  personje,   p.   816. 
Directors: 

See  "Directors."' 
Discounts: 

See  "Discounts." 
Dissolution: 

Effect  of  dissolution  on  relation 
of  officers  to  bank,  p.  492. 
Duration   of  term,  p.  262. 
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OFFICERS  AND  AGENTS,  cont'd. 
Duty   with   respect   to   handling   and 
safe-keeping-    of    funds,    securities, 
etc.,  p.  278. 
Duty  with   respect   to   statements   of 

bank's    condition,   p.   277. 
Election    of    remedies: 

Actions    to    enforce    officer's    lia- 
bility, p.  1914. 
Election    or    appointment,    p.    256: 
Authority  to  employ  officers  and 

agents,    p.   256. 
Bond: 

See  infra,  "Bond." 
Charter  provisions,  p.  257. 
De   facto   officer   elected   by   less 

than    quorum,    p.    259. 
Directors    serving   in   more   than 

one  bank,  p.  258. 
Election,    p.    258. 
Election    or    appointment    of    di- 
rector to  fill  vacancy,  p.  259. 
Eligibility,   p.   357. 
How  appointed,   p.  256. 
Incorporators      not     ipso      facto 

directors,    p.    258. 
Manner    of   voting,    p.    259. 
Necessity  for  actual  employment 
or  consent  on  part  of  bank,  p. 
256. 
Oath,   p.   259. 
Presumption    as    to    approval    or 

consent,    p.    257. 
Qualification,    p.    259. 
Quorum,   p.   258. 
Statutory  provisions,  p.  257. 
Time    and    place    of    election,    p. 
258. 
Embezzlement      and      misappropria- 
tion: 
See   "Embezzlement   and   Misap- 
propriation." 
Errors  of  judgment  and  mistakes  of 

fact,   p.   334. 
Estoppel  to  deny  authority  of  officer 
or  agent: 
See   "Estoppel." 
Evidence    as'  to   authority,    pp.     265, 
859: 
Admissibility,    p.    861. 
Cashier,   p.   863. 
President,   p.   863. 
Presumptions,  p.  859. 
Weight    and    sufficiency    of    evi- 
dence, p.   864. 
False   entries   or  reports: 

See   "Criminal   Law;"   "Reports." 
False    representations,    p.    354. 
Fraud  and  deceit: 

Liability     for    false     representa- 
tions, p.  354. 
Holding    over,    p.    262. 
Indictment   and   information: 

See   "Indictment    and     Informa- 
tion." 


OFFICERS  AND  AGENTS,  cont'd. 
Individual     interest     in     transaction, 
pp.  271,  396: 

Avoidance   of  contract,  p.  300. 

Bona  fide  purchasers,  p.  299. 

Cashier  lending  to  himself,  p. 
397. 

Conflicting  interests  in  litiga- 
tion, p.  299. 

Contract  voidable  at  option  of 
bank,   p.   297. 

Duty  to  account  for  profits,  p. 
301. 

Estoppel,  p.   300. 

Fiduciary  nature  of  relation,  p. 
297. 

General    rule,    p.    296. 

Officer  executing  deed  to  him- 
self,  p.    299. 

Officer  securing  his  debt  before 
that   of  bank,   p.   398. 

Officer  who  has  made  advances 
to  bank,  p.  303. 

Purchasing  property  from  bank, 
p.   299. 

Right  of  officer  as  surety  for 
bank,  p.  298. 

Right  to  buy  in  property  sold 
for  bank's  debts,  p.  301. 

Rights   of   third   persons,   p.   299. 

Same  persons  officers  in  two 
corporations,    p.    300. 

Undue  preference  of  officers  as 
depositors  and  creditors,  p. 
302. 

Using    official    position    for    pri- 
vate  advantage,  p.   302. 
Individual  interest  of  officer  or  agent 
as     affecting     person     dealing 
with  bank,  p.  852: 

Acts  in  which  both  interested,  p. 
853. 

Agent  with  adverse  interest,  p. 
852. 

Agreement  by  agent  having  in- 
terest, p.   853. 

Cashier,  pp.   857,   858. 

Estoppel   of   bank,   p.   859. 

Misappropriation  of  assets,  p. 
858. 

Officer  acting  in  individual  ca- 
pacity and  not  as  agent  of 
bank,   p.   853. 

Personal  sale  of  stock  and  issue 
of   certificate,   p.   854. 

Purchaser  of  negotiable  paper, 
p.  859. 

Third  person  with  notice  of  ad- 
verse  interest,   p.    854. 

Unauthorized     use       of      bank's 
funds   to   pay   third   person,   p. 
856. 
Injunction   by   stockholder,   p.   293. 
Insolvency,   pp.   363,   499,   638: 

Effect  of  insolvency,  suspension, 
and  abandonment  of  office,  p. 
263. 
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OFFICERS  AND  AGENTS,  cont'd. 
Liability    for    acts    done    during    ab- 
sence,  sickness,    etc.,   p.   376. 
Liability   for   incurring   excessive   in- 
debtedness, p.  351: 
Charter      and       statutory       pro- 
visions,   p.    351. 
Duration   of   liability,  p.   353. 
Effect  of  insolvency,  loss  of  as- 
sets,  etc.,   p.   353. 
Fraud  as  a  defense,  p.  354. 
Nature    of    liability    as    joint    or 
several,    penal    or    remedial,    p. 
353. 
Obligations     within     the     inhibi- 
tion,  p.   353. 
Liability  of  directors  and   officers  to 
third  persons,  p.  333: 
Actual    knowledge,    p.    339. 
Affirmative    view,    p.    333, 
Assignment    of    liability,    p.    341. 
Constitutional    provisions,   p.  346. 
Defendants   not  directors  at  time 
of   acts   of  mismanagement,   p. 
340. 
Determining   knowledge     of     in- 
solvency— Duty  of  jury,  p.  363. 
Distinction   as   to   action   against 
bank    and    action     against      di- 
rectors,   p.    341. 
Doctrine    dependent   upon   negli- 
gence, p.  339. 
Enforcement    of     claim     through 

assignee   or   receiver,   p.   346. 
Errors    of    judgment     and      mis- 
takes of  fact,  p. -334. 
False   representations,   p.   354. 
Fiduciary    relation    of    directors, 

p.   333. 
For       incurring      excessive      in- 
debtedness,   p.    351. 
Fraud,   p.   348.  . 

Fraud   must   be   willful    and     in- 
tentional,  p.   344. 
Fraud   of  third  person,   p.   351. 
Frauds     committed     during      di- 
rector's   sickness    or     absence, 
p.    340. 
Good  faith  and  honesty  of  inten- 
tion, p.  342. 
Gross  negligence,  pp.  344,  348. 
Implied  warranty  of  authority,  p. 
348,  ,,. 

Individual  liability  upon  obli- 
gations of  bank,  p.  347. 
Individual  liability  with  respect 
to  collections  and  payments, 
p.  366. 
Individual  liability  with  respect 
to  sale,  transfer  or  purchase  of 
stock,   p.    367.  .  . 

Knowledge    of    irregularities,    p. 

337. 
Leaving   management  to   officers 
and   agents,   p.    337. 
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OFFICERS  AND  AGENTS,  cont'd. 
Liability  of  directors  and  officers  to 
third  persons,  cont'd. 

Liability  for  acts  of  associates 
and  subordinates,  p.  366. 

Liability  for  signing  invalid  cer- 
tificates  of  stock,   p.   367. 

Liability  of  president  and  other 
officers,  p.   343. 

Liability  with  respect  to  special 
deposits,  p.   363. 

Misappropriation,  embezzlement 
or  theft,  p.   343. 

Nature  and  extent  in  general,  p. 
333. 

Negative    view,    p.    343. 

Negative  view  of  liability  of  di- 
rectors and  officers  to  third 
persons,  p.  343. 

Nominal  directors  and  persons 
held  out  as  directors,  p.  369. 

Officers  of  fraudulent  and  ille- 
gal  banks,   p.   368. 

Ordinary  care  and  diligence,  p. 
334. 

Personal  liability  with  respect 
to  loans,  discounts  and  invest- 
ments,  p.    363. 

Principal  also   liable,   p.   343. 

Proximate   cause   of  loss,  p.   342. 

Quasi  trustees,  p.  333. 

Reasonable   capacity,   p.   334. 

Receiving  deposits  after  insol- 
vency,  p.   358. 

Release,    p.    354. 

Reports,   p.    354. 

vSale  of  drafts  of  insolvent  bank, 
p.  363. 

Statements,    p.    354. 

Statutory  liability  on  insolvency, 
p.   348. 

Statutory  provisions,  p.   346. 

Stipulation  in  articles  against 
personal  liability,  p.  347. 

Torts,    p.    350. 

Ultra  vires   acts,   p.   349. 

Violation  of  bj'-laws  of  bank,  p. 
342. 

Violation  of  law  or  charter,  p. 
341. 

What  constitutes  ordinary  care 
and  diligence,  p.  336. 

Wrongfully   declaring    dividends, 
p.    367. 
Liability   of   directors     for     acts      of 
other  directors  and  agents,  p.  390. 
Liability   of   officers,   p.   343. 
Liability    of   one    officer    for    acts    of 
another,   p.   390: 
Assistants   employed  by   cashier, 

p.  293.  .       .  u        J- 

Effect  of  examination  by  di- 
rectors, p.  393. 
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OFFICERS  AND  AGENTS,  cont'd. 
Liability    of    one    officer    for    acts    of 
another,  cont'd. 
Liability  of  directors  for  acts  of 
other     directors     and      agents, 
pp.    267,    290. 
Liability    of   cashier   for    acts    of 

his  subordinates,  p.  292. 
Liability    of     other      officers,      p. 

293. 
Liability    of    the     president      for 
acts     of      other      officers      and 
agents,   p.   292. 
Loans  and  discounts: 

See   "Loans  and   Discounts." 
Loan   to    officers,   pp.     281,      284, 
290,    1527,    1537,    1541. 
Loan,    trust,    and     investment     com- 
panies: 
See   "Loan,   Trust,    and     Invest- 
ment Companies." 
Mandatory    or    directory    provisions, 

p.  715. 
Meetings    of    directors: 

See   "Meetings   of  Directors." 
Misappropriation : 

See   "Embezzlement   and   Misap- 
propriation." 
National  banks: 

See   "National   Banks." 
Negligence,    p.    787. 
Notice   to    officer   or   agent: 

See      "Notice      to       Officer       or 
Agent." 
Oath,   p.    259. 
Offenses: 

See    "Criminal    Law." 
Ordinary  care  and  diligence,  pp.  334, 

336. 
Parties  to  action,  p.  1735: 

Parties  to  action  to  enforce  offi- 
cer's liability,  p.  1915. 
Personal    liability    with     respect      to 
loans,     discounts     and     invest- 
ments,   p.   363: 
Common    law,    p.    363. 
Errors   of  judgment,   p.   363. 
Excessive   loans    to    one   individ- 
ual,  p.   364. 
Investments    in    realty    to      save 

debt,  p.  364. 
Liability    for    acts    of    associates 

and   subordinates,   p.   366. 
Loans   and  investments  in  viola- 
tion of  statute,  p.  364. 
Loans   to    directors    and   officers, 

p.   365. 
Loans  to  officers  and  stockhold- 
ers, p.   364. 
Responsibility    of   borrowing    di- 
rector,  p.   365. 
Powers: 

See     infra,     "Representation      of 
Bank  by  Officers  and  Agents." 


OFFICERS  AND  AGENTS,  cont'd. 
Powers,    duties   and   liabilities   of   di- 
rectors: 
See   "Directors." 
Power  to   close   bank  or   decline   de- 
posits,   p.    307. 
President: 

See  "President." 
President's    powers,    duties    and    lia- 
bilities,   p.    273. 
Presumptions   and   burden   of  proof: 
Presumptions  as  to  authority,  p. 
,  859. 

Presumption     of      authority,      p. 
694. 
Property: 

See   "Property." 
Quo  warranto,  p.   264. 
Quo   warranto    to    test    validity     of 

election,  p.  160. 
Ratification: 

See  "Ratification." 
Receiving    and    retaining   benefits    of 

transaction,  pp.  797,  810. 
Receiving   deposits   aft6r  insolvency: 

See    "Insolvency." 
Removal  or   discharge,   p.   263. 
Representation    of    bank    by    officers 
and    agents,   p.   693: 
Actions: 

See    "Actions." 
Acts    must    be    within     real      or 
apparent    scope     of    authority, 
p.  694. 
Admissions,  p.  773. 
Authority   of   officer,   p.   694. 
Cashier,   p.   710. 
Collections,    p.    753: 

See   "Collections." 
Contracts : 

See    "Contracts." 
Deposits,  p.  746. 
Directors,  p.  702. 
Disposition    or    encumbrance    of 

property,    p.    716. 
Estoppel    to    deny    authority     of 
officer   or   agent: 
See    "Estoppel." 
Evidence  as  to  authority,  p.  859. 
General    principles    upon    which 
bank  held  liable   to   third  per- 
sons,  p.   693. 
Grounds   and   extent   of  liability, 

p.   693. 
Individual    interest    of   officer   or 
agent    as    affecting   person 
dealing'  with   bank,   p.   852: 
Acts      in      which      both      in- 
terested, p.  853. 
Agent  with   adverse  interest, 

p.   852. 
Agreement  by  agent  having 

interest,  p.  852. 
Cashier,   pp.   857,    858. 
Estoppel  of  bank,  p.  859. 
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OFFICERS  AND  AGENTS,  cont'd. 

Representation    of   bank   by     officers 

and  agents,  cont'd. 

Individual    interest    of   officer    or 

agent    as    affecting    person 

dealing   with   bank,   cont'd. 

Misappropriation    of    assets, 

p.    858. 
Officer    acting    in    individual 
capacity   and  not   as   agent 
of  bank,  p.   853. 
Personal    sale    of    stock    and 
issue    of    certificate,    p.  854. 
Purchaser   of   negotiable   pa- 
per, p.  859. 
Third  person  with   notice   of 

adverse    interest,    p.    854. 
Unauthorized    use    of   bank's 
funds  to  pay  third  person, 
p.    856. 
Loans  and  discounts,  p.  755. 
Loan,  trust,  and  investment  com- 
panies: 
See   "Loan,   Trust,    and     In- 
vestment   Companies." 
Manner  of  contracting  or  repre- 
senting,  p.  701. 
Manner   of    prescribing     powers 
and    duties    of   officers,    p.    700. 
Must     have     been      representmg 

bank,   p.   698. 
National   banks: 

Effect  of  acts  of  officers  be- 
fore  organization  of  bank, 
p.  2025. 
Estoppel    to    deny    authority 

of   officer,  p.   2023. 
Nature     of    general     deposit 
and    relation    thereby    cre- 
ated     between       depositor 
and  bank,  p.  2025. 
Power   after   bank   has   gone 

into   liquidation,   p.   2025. 
Power    of   bank    to      entrust 
authority  to   its   agents,   p. 
2012. 
Ratification   of   acts,   p.   2033. 
Scope   or   apparent   scope   of 
duties,   p.   2012: 
Applications   of  rules,   p. 

2014. 
Authority     of     president 
or    vice    president     to 
borrow  money,  p.  2016. 
Cashier     as      representa- 
tive,   p.    2018. 
Discretionary  powers   of 
president  or  vice  presi- 
dent,  p.   3016. 
General  powers   and   du- 
ties of  cashier,  p.  2018. 
General  rule  as  to  power 
of  officer  to  bind  bank 
by  his   acts,   p.   2012. 
Liability     of      bank      for 


OFFICERS  AND  AGENTS,  cont'd. 
Representation     of    bank   by   officers 
and   agents,   cont'd. 
National    banks,    cont'd. 

Scope   or   apparent   scope   of 
duties,    cont'd. 
mistakes,       fraud,       or 
niisrepresentations     of 
agents,   p.  2021. 
Notice   to   officer   as    no- 
tice   to    bank,    p.    2022. 
Powers    of    directors,    p. 

2014. 
Powers   of  executive   of- 
ficers,  p.   2015. 
Presumption  as  to  cash- 
ier's  authority,  p.  2019. 
Usage    as    equivalent     to 
delegation  of  authority 
by  boards  of  directors, 
p.    2014. 
When     officer     regarded      as 
representing  bank,  p.  2012. 
Officers   in   more   than   one   bank 

or  corporation,  p.  698. 
Officers   of   national   banks   must 
act    in    their    capacity    as    offi- 
cers,   p.    699. 
Power  of  directors  to  define  and 

fix  duties,  p.  700. 
President,    p.    704. 
Presumption   as    to   existence    of 
circumstances  authorizing  con- 
tract, p.  697. 
Presumption      of     authority,      p. 

694. 
Province    of    court    and    jury    as 
to     existence      and      scope      of 
powers,   p.   697. 
Ratification: 

See   "Ratification." 
Representations,   p.   773. 
Representative    capacity    of   par- 
ticular   officers,    p.    702. 
Restrictions     upon     agent's      ap- 
parent powers,  p.  696. 
Rights  acquired  by  bank,  p.  816. 
Savings  banks,  p.  2180: 
Cashier,  p.  2184. 
Clerk,    p.    2184. 
Estoppel   of   bank    to     deny 

authority,   p.    2184. 
In   general,   p.   2180. 
President,    p.    2181. 
Treasurer,  p.  2181. 
Scope  of  authority,  pp.  604,   695. 
Seal,  p.  701. 
Statutory  provisions — Mandatory 

or   directory,   p.   715. 
Teller,  p.   715. 
Torts: 

See  "Torts." 
Ultra  vires   acts,   p.   695. 
Vice-president,   p.   704. 
Wrongful   acts: 
See    "Torts." 
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OFFICERS  AND  AGENTS,  cont'd. 
Representations,  p.  773. 
Resolution    exonerating     officer,      p. 

379. 
Retrospective    operation    of    statutes, 

p.  716. 
Right  of  stockholders  to  enforce  lia- 
bility,  p.   293: 
Corporation   as  party,  p.   294. 
Estoopel  of  stockholders  to  sue, 

p.  296. 
General  rule,  p.  293. 
Necessity  that  plaintiff  be  stock- 
holder, p.  295. 
Nonresident    stockholder,    p.  294. 
Refusal    of    corporation    to    sue, 
p.  294. 
Rights  and  liabilities  as  to  bank  and 

stockholders,   p.   267. 
Rights  upon  recovery  of  lost  securi- 
ties,   p.    279. 
Savings  banks: 

See  "Savings  Banks.'' 
Service   of  process,   p.   1739. 
Tenure,  o.  262. 
Term   of  office,  p.   262. 
Torts: 

See   "Torts." 
Trial  of  right  or  title  to  office,  p.  364. 
Ultra  vires: 

See  "Ultra  Vires.'' 
When  bank  bound  by  ultra  vires 
acts  of  officers,  p.  695. 
Usage  or  custom,  p.   278. 
Vice-president: 

See    "Vice-President." 
Violation  of  law  or  charter,  p.  341. 
Wrongful   acts    from   which    no   loss 
or   injury   results,   p.   276. 

ORAL   ACCEPTANCE,   p.   1126. 

ORAL  ORDER,  p.  927. 

ORDERS,  p.  927. 

ORGANIZATION 

See   "Incorporation. 

Comptroller's    certificate    of    organ- 
ization  of  national  bank: 
See  "National  Banks." 

Defective  organization: 

Liability  of  stockholders,  p.   168. 

Loans  and  discounts: 

Improper    organization     as      de- 
fense to  action,  p.  1607. 

Loan,    trust,    and     investment      com- 
panies, p.   2253. 

National  banks,  p..  1786. 

Savings    banks,   p.    2167. 

OVERDRAFTS,  pp.  286,  1249. 

Action  to  recover  overdrafts,  p.  1355. 
Agent,    pp.    1253,    1254. 
Application      of     deposits     to     over- 
drafts, p.  1255. 
By  whom   overdrafts   made,   p.    1250. 


OVERDRAFTS,   cotifd. 
Cashier,  p.  751. 
Check  in  excess  of  deposit: 

See   "Payment  of   Checks.'' 
Collateral  security  for  overdrafts,  p. 

1250. 
Criminal    responsibility,    p.    413. 
Definition,  p.   1249. 
Deposit  of  overdraft,  p.  909: 

Failure  of  drav/er  to  make  good 

overdraft,  p.  909. 
Overdrafts   of  insolvent  paid  by 

mistake,   p.   909. 
Payee  as   depositor,  p.  909. 
Relatjon  of  debtor  and  creditor, 
p.   909. 
Directors  may  authorize  payment,  p. 

287. 
Entry  to  credit  of  depositor,  p.  909. 
Evidence,  p.  1256. 
Implied  promise  to  repay,  p.  1252. 
Indictment   for   illegal  overdrafts,   p. 

429. 
Interest,  p.  1354. 

Liability  of  bank  officials,  p.  286. 
Liability   of   directors   for   overdrafts 

permitted   by   cashier,  p.   286. 
Loan,  p.  1250. 
Mistake,  p.  1252. 
Money   owed   drawer    by     bank,     p. 

1249. 
Not   voluntary   payment,   p.    1250. 
Obligation    of   bank   where    check   is 

in   excess  of  deposit,  p.   1134. 
Overdrafts  paid  by  mistake,  p.   1252. 
President  permitting,  p.  386. 
Refusal  to  pay  overdrafts,  p.  1251. 
Right  to  make  overdrafts,  p.  1251. 
Right  to  recover  overdrafts,  p.  1351. 
Special  deposit,  p.  1255. 
Trust  fund,  p.  1255. 

OWNERSHIP        OF       CAPITAL 
STOCK,  p.  153. 
General   rule,   p.   153. 
Payment   to   enable   bank   to   resume 

business,  p.  157. 
Property   of   individual   stockholder'^, 

p.   153. 
Trust   fund   for   benefit   of  creditors: 
See   "Trust   Fund  for   Benefit  of 
Creditors." 

"PAID" 

Effect    of   marking    check    "paid,"   p. 
1129. 

PARENT  AND   CHILD 

Deposits: 

Deposit  by  person  in  loco  paren- 
tis in  name  of  child,  p.  980. 

PAROL   EVIDENCE,  p.   1757. 
Corporate    existence,    p.    61. 
Existence   of   national   bank,   p.   1792. 
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PARTIES,  p.  1734. 

Action    for    unpaid    subscription,    pp. 

100,    101. 
Actions   by   depositors   or   others  for 
deposits,  p.   1328; 
Interpleader,    p.    1333. 
Joint   deposits,   p.   1331. 
Party   having  beneficial  interest, 

p.  1329. 
Proper  and  necessary  parties,  p. 

1330. 
State,  p.   1329. 
Suit   for    breach    of    contract,    p. 

1330. 
Suit  to  establish  trust,  p.  1331. 
Trust  money,   p.   1332. 
Who   may   sue,   p.    1328. 
Actions  by  or  against  banks,  p.  1734. 
Actions  by  or  against  national  bank- 
ing  associations,  p.   2094. 
Actions  by  receiver,  p.  552. 
Actions    on    loans    or    on   paper    dis- 
counted, p.   1605. 
Actions    to    enforce    liability   of    offi- 
cers,   p.    379. 
Actions   to   enforce   officer's   liability, 
p.    322: 
See   "Actions   to   Enforce   Stock- 
holder's   Liability;"     "National 
Banks." 
Bank  notes,  p.  1710. 
Clearing  houses,  p.  2291. 
Creditors'   suits,  p.   523. 
Deposits,  p.  1328. 

Dissolution  proceedings,  pp.  477,  479. 
Following  capital  stock  as  trust  fund 

after    distribution,   pp.    155,    156. 
Foreign  banks,  p.  1731. 
Judgment,  p.   1763. 
National   banks: 

Actions    by    or    agamst    receiver 
or   agent,   p.   214S. 

Officers  and  agents: 

Parties  to  action  to  enforce  otti- 
cer's   liability,  p.   1915. 
Parties   by   representation,   p.  1735. 
Quo  warranto,  p.  477. 
Receivers: 

Actions,  p.  558. 

Actions    by    or    against    receiver 

of   national   bank,   p.   2148. 
Application    for    appointment    of 

receiver,  p.   536. 
Proceedings  to   collect  assets,   p. 

549. 
Refusal  of  bank  to  allow  transfer  of 

stock,   p.   119. 
Savings  banks,  p.  3224. 
Summary  remedies,  p.   1735. 
Taxation,  p.   2450. 

Use   of   name   of  bank   or   officer,  p. 
1735: 
Action    on    note   to    cashier,     p. 

1736. 


PARTIES,  cont'd. 

Use    of    name    of    bank    or    officer, 
cont'd. 
In  actions  by  or  against  branch 

banks,  p.  1738. 
Raising   and    wai^ring   objections, 

p.   1738. 
Suing  in  name   of  bank,  p.   1735. 
Suing  in  name  of  officer,  p.  1737. 
Usury: 

Action  for  penalty  or  to  recover 
back  usury  paid,  p.   2064. 

PARTNERSHIP,   p.   53. 

Applying   individual    deposit   to   firm 
debt  and  vice  versa: 
See   "Set-Off  by   Bank." 
Countersigning  check,  p.  1082. 
Deposits,  p.  932: 

General  rules,  p.  933. 
Individual    check    of    partner,    p. 
933. 
Lien  of  bank,  p.  132. 
National  banks,  p.  1980. 
Payment   of   deposits,   p.   1003. 
Set-off  by  depositor: 

Partnership    deposit    against    in- 
dividual   debt    and    vice    versa, 
p.   1066. 
Signature   of  checks,   p.   1082. 

PASSBOOK,  p.  1257. 

Acquiescence  by  failure   to   examine, 

p.   1259. 
Actions,   p.   1361. 
Assignment  by  delivery,  p.  981. 
Duty  of  depositor  as  to  examination 
of  passbook  and  vouchers,  p.  1233. 
Duty   to    examine,    p.    1100. 
Duty  to   examine   passbook,   p.   1258. 
Entry,  p.  905. 
Estoppel: 

Duty    of    depositor    to    examine 
passbook,  p.  1100. 
Evidence,  p.  1345. 
Indemnity,  p.  1261. 
Proving    title    to    passbook,    p.    1339. 
Purpose   of  passbook,   p.   1357. 
Savings  banks: 

By-laws,  rules  or  passbooks  as 
part  of  contract  of  depositor, 
p.  2187. 
Effect  of  loss,  destruction  or 
wrongful  retention  of  book,  p. 
3220. 
Indemnity    where    book    is     lost, 

p.    2220. 
Payment    to    one    wrongfully    in 
possession     of     passbook,      p. 
2193. 
Repayment   of   deposits,   p.   2219. 
Statutes,    by-laws    and    rules    re- 
quiring    production     of     pass- 
book, p.  2219. 
Special    deposits: 

Entered  on  passbook,  p.  1289. 
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PAYMENT 

See   "Stockholders." 
Application    of    payments,     pp.     290, 
1002: 
Application  of  deposits  to  debts 
due     bank    or    set-off     by 
bank: 
See    "Set-Off   by   Bank." 
Certificates  of  deposit,  p.  1281: 
Agent,   p.   1383. 
Demand,  p.   1282. 
Guardian   or  ward,   p.   1284. 
Husband  or  wife,  p.  1283. 
Medium    of   payment,    p.    1281. 
Place,  p.  1382. 
Production      and     surrender      of 

certificates,    p.    1284. 
To  whom  payable,  p.  1383. 
Where      bank      reorganized,       p. 
1284. 
Certified  checks: 

Certified  check  does  not  operate 
as  payment,  p.  1179. 
Check: 

See  "Payment  of  Checks." 
Liability  where  checks  or  drafts, 
received    in    payment,    are  'not 
paid,    p.    1480. 
Clearmg  houses: 

See  "Clearing  Houses.'' 
Collections: 

See    "Collections." 
Deposits: 

See  "Payment  of  Deposits." 
Dividends: 

See    "Dividends." 
Evidence: 

Evidence    of   payment,    pp.    1346, 
i;j5.5. 

Forgery: 

See   "Payment   of  Forged   or 
Altered   Paper." 
Effect   of   bona   fide    payment   in 
forged  notes,  p.  1643. 

Interest: 

Payment   of   debt   in   addition   to 
interest    as    usury,    p.    1581. 
Liability  of  directors,  p.  367. 
Medium  of  payment: 

See    "Medium   of   Payment." 
Notice    of    nonpayment: 

See    "Notice    of   Dishonor." 
Payment  of  checks: 

See  "Payment  of  Checks." 
Payment    of    deposits: 

See   "Payment   of  Deposits." 

Application   of  deposits   to   debts 

due    bank     or      set-off     by 

bank. 

See    "Set-Off   by   Bank." 

Payment   to   enable   bank   to   resume 

business,    p.    157. 
Presentation  and  payment  of  claims 
on   insolvency: 
See    "Insolvency." 


PAYMENT,  cont'd. 

Receiving  foreign  bank  note  in  pay- 
ment, p.  787. 
Stock: 

See  "Subscription  to  Stock." 
Taxation: 

See  "Taxation." 
Usury: 

Whether  payments  shall  be  ap- 
plied to  principal  or-  forfeited 
interest,   p.   2055. 

PAYMENT  OF  BANK  NOTES 

See  "Bank   Notes." 

PAYMENT   OF   CHECKS,  p.   1079. 
See  "Payment  of  Deposits." 
Acceptance   of   check: 

See    "Acceptance    of    Check." 
Actions  by  payee  or  holder  of  check 
against   bank: 
See  "Actions  by  Payee  or  Holder 
of  Check  against  Bank." 
Agent: 

See    infra,    "Payment    to    Agent 
of    Holder." 
Agent   of   depositor   or   third  person, 
p.    1089: 
Agent  having  authority  to  draw 

checks,   p.   1089. 
Check    drawn     by     unauthorized 

person,  p.  1090. 
Checks   drawn  by  agent  without 

authority,    p.    1090. 
Estoppel    to    deny    authority     of 
agent,   p.   1091. 
Alteration   of  instruments: 

See  "Payment  of  Forged  or  Al- 
tered Paper." 
Application    to    debt     of   '  payee      or 

holder,    p.    1138. 
Assignment: 

See    "Assignments." 
Certified  checks: 

See   "Certified   Checks." 
Time   of  demanding  payment   of 
check,  p.  1186. 
Check  against   deposit  of  draft  with 

bill  of  lading  attached,  p.   1108. 
Check    drawn    by    unauthorized   per- 
son, p.  1090. 
Check  in  excess  of  deposit,  p.  1134: 
Charging  back  to  holder,  p.  1135. 
Contracts,  p.  1134. 
Drawer      formerly      allowed      to 

overdraw,  p.  1135. 
Funds   must  be   in   bank  at  time 

of  presentment,   p.   1134. 
Matured    demands,   p.    1135. 
Obligation   of  bank  where   check 
is  in  excess  of  deposit,  p.  1134. 
Payee    oft'ering    to    take    smaller 

sum,  p.   1135. 
Usage   and   custom,   p.   1134. 
Conditional   deposit,  p.   1107. 
Confederate   funds,   p.   1142. 
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PAYMENT  OF  CHECKS,  cont'd. 
Countersigning,   pp.   1082,   1106: 
Corporation  check,  p.   1083. 
Partnership   check,   p.   1082. 
Receiver's  check,  p.  1084. 
Date,  p.   1081. 
Death: 

Death  of  drawer,  p.  1098. 
Death  of  payee,  p.   1099. 
Definitions,  p.  1079. 
Degree  of  care  required,  p..  1080. 
Delivery  of  check,  p.  1107. 
Demand,  p.  1109. 

Depositor    not    having    beneficial    in- 
terest,  p.   1086; 
Adverse  claim  to  deposit,  p.  1089. 
Agent's   deposits,  p.   1089. 
Bank   having   notice   of   intended 

breach  of  trust,  p.  1088. 
Charging     individual     check     to 

trust   account,   p.   1088. 
Corporation  deposits,  p.  1089. 
Duty    to    investigate    destination 

of  money,  p.  1087. 
General    rule,   p.   1086. 
Notice  of  real  ownership,  p.  1086. 
Payment  pendente  lite,  p.   1089. 
Duplicate  checks,  p.  1108. 
Duty   of   bank   to  pay  in   general,   p. 
1105: 
General   rule,   p.   1105. 
Particular  check,  p.   1107. 
Requisites,  form  and  contents  of 
check,  p.  1106. 
Duty  to  honor  checks,  pp.  1079,  1151. 
Duty  to  retain  deposit  to  meet  check, 
p.   1120. 

Estoppel: 

Estoppel  of  depositor  to  contest 

wrongful  payment,   p.   1100. 
Examination    of   bank    statement 

or  passbook,  p.  1100. 
Fictitious   payee,  p.   1095: 

Cashiers'  checks,  p.  1096. 

Check      considered     payable     to 

bearer,  p.  1095. 
Checks  fraudulently  procured,  p. 

1096. 
Last     endorsement     genuine,     p. 

1097. 
Payment    upon  -forged    indorse- 
ment    of    fictitious    payee,     p. 

1096. 

Forgery: 

See  "Payment  of  Forged  or 
Altered  Paper." 
Checks    procured   by    forgery    of 

other  documents,  p.   1098. 
Forged  indorsement   of  fictitious 

payee,  p.  1096. 
Forged  or  unauthorized  indorse- 
ment, p.  1130. 
Form,   p.    1081. 


PAYMENT   OF   CHECKS,   cont'd. 
Fraud  and  deceit: 

Checks  fraudulently  procured,  p. 

1096. 
Rights  of  bank  paying  check  ob- 
tained by  fraud,  p.  1148. 
Gambling  transactions,   p.   1085. 
General   rules,   p.   1079. 
Identification  of  payee,  p.  1903: 
Bearer  of  check,  p.  1095. 
Check  in   favor  of  named  payee 

or  order,  p.  1093. 
Check  indorsed  in  blank,  p.  1095. 
Payment  to  another  than  payee, 

p.  1093. 
Possession  of  check,  p.  1094. 
Illegal  contracts,  p.   1085. 
Indorsement: 

See  "Indorsement." 
Insanity,  p.  1085. 
Insolvency: 

Payment    by    insolvent    bank,    p. 
1144. 
Insolvency  of  drawer,  p.  1098: 

Effect  of  filing  petition  in  bank- 
ruptcy, p.   1098. 
General  rule,  p.  1098. 
Liability  of  bank  for  failure  to  honor, 

pp.   1079,  1151. 
Liability   of   bank   to   drawer   for   re- 
fusal  to   pay,   pp.    1079,    1151; 
Action,   pp.   1155,   1156. 
Action    for    slandering   credit,    p. 

1155. 
Acts    constituting    a    refusal    to 

pay,  p.  1154. 
Admissibility  of  evidence,  p.  1158. 
Application   of   deposit,   p.   1153. 
Check   drawn   against   deposit   of 

check,  draft,  etc.,  p.  1152. 
Check   drawn  to   order   of   draw- 
er's attorney,  p.  1153. 
Check  of  former  convict,  p.  1151. 
Damages: 

See  "Damages.'' 
Deposits,   p.   1152. 
Dispute  as  to  balance,  p.  1153. 
Evidence,   p.   1158. 
Form  of  check,  p.  1153. 
Fraudulent  indorsement,  p.  1154. 
General  rule,  p.  1151. 
Indorsement,  p.  1154. 
Insolvent   depositor,   p.   1153. 
Instructions,   p.   1160. 
Interest,   pp.   1162,   1168. 
Issues  and  proof,  p.  1157. 
Limitation,  p.  1155. 
Mistake,  p.  1165. 
Nature    and    form    of    action,    p. 

1154. 
Nature  and  sufficiency  of  deposit, 

p.  1152. 
Pleading,  p.  1155. 
Presentment,  p.  1154. 
Presumptions      and     burden      of 
proof,  p.  1158. 
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PAYMENT  OF  CHECKS,  confd. 
Liability  of  bank  to   drawer  for   re- 
fusal to  pay,  confd. 
Questions  for  jury,  p.  1161. 
Requisites  of  check,  p.  1153. 
Sufficiency  of  check,  p.  1153. 
Time  to  sue,  p.  1155. 
Trial,  p.  1160. 

Weight    and    sufficiency    of    evi- 
dence, p.  1159. 
Lost  checks,  p.  1189. 
Mail: 

Sending  money  by  mail,  p.  1142. 
Matters    accruing    after    issuance    of 

check,  p.  1098. 
Medium  of  payment: 

See  "Medium  of  Payment." 
Memoranda  on  check,  pp.  1084,  1106. 
Mistake: 

After    check    countermanded,    p. 

1147. 
General  rule,  p.  1147. 
Mistake   as   to   amount,   p.   1145. 
Mistake  as  to  amount  of  deposit, 
p.  1145. 
Mode,  p.  1140. 

Municipal   corporations,   p.   1084. 
National  banks,  p.  2037: 

See   "National   Banks." 
Necessity    of    check,    pp.    927,    1000, 

1081. 
Notice: 

Knowledge  of  outstanding  drafts 
or  checks,  p.  1098. 
Notice   not   to  pay   or   revocation   of 
check,  p.  1101: 
Cashier's  checks,  p.   1105. 
Check    as    revocation    order,    p. 

1102. 
Check  placed  to  credit  of  holder, 

p.  1141. 
Checks   operating  as   assignment 

pro  tanto,  p.  1102. 
Customer's  checks,  p.  1101. 
Effect   of  payment  aftet   revoca- 
tion, p.   1104. 
Effect    on    rights    of   holder    and 

liabilities    of    drawer,   p.    1104. 
General  rule,  p.  1101. 
Intention  of  parties  to  assign  all 

or  part  of  deposit,  p.  1104. 
Mistake,  p.  1147. 
Officer  to  whom  notice  ^iven,  p. 

1104. 
Payment  by  mistake,  p.  1147. 
Ratification     of     payment     after 

revocation,  p.   1105. 
Right  to  countermand,  p.  1101. 
Verbal   notice,   p.   1104. 
Obligation     of     bank     to     payee     or 

holder,  p.  1105. 
Order    of   payment    and   priority   be- 
tween checks,  p.  1138: 
See  infra,  "Priorities." 
Checks  presented  through  clear- 
ing house,  p.  1139. 


PAYMENT  OF  CHECKS,  cont'd. 
Order   of   payment   and   priority   be- 
tween checks,  cont'd. 
Checks      simultaneously     pre- 
sented, p.  1139. 
General  rule,  p.  1138. 
Order  of  -application  of  deposits, 

p.  1139. 
Title  to   one  of  several   deposits 

in  dispute,  p.  1140. 
Trust     and     personal     funds 
mingled,  p.   1140. 
Overchecks    to    be    secured   by   draft 

and  bill  of  lading,  p.  1108. 
Overdrafts: 

See   "Overdrafts." 
Payment  by  check  on  another  bank, 

p.   1142. 
Payment  of  forged  or  altered  paper. 
See  "Payment  of  Forged  or  Al- 
tered Paper.'' 
Payment  to  agent  of  holder,  p.  1143: 
Check  indorsed  to  bearer,  p.  1144. 
Check  paid  without  authority  to 

agent  of  payee,  p.  1143. 
General  rule,  p.  1143. 
Pendente  lite,  p.  1089. 
Person    to    whom    payment    may   be 
made,  p.  1092: 
General   rule,   p.    1092. 
Identification  of  payee: 

See    infra,    "Identification    of 
Payee." 
Person  who   may  draw,  p.   1086. 
Placing  to  credit  of  holder,  p.  1140: 
Effect    as   payment   of   check,   p. 

1140. 
General  rule,  p.  1140. 
Rescission  or  recalling,  p.  1141. 
Possession    by    drawee,    presumption 

of  payment,  p.  1144. 
Postdated  checks,  pp.  1081,  1106,  1132. 
Presentment,  pp.  1092,  1109: 

Stipulation  as  to  presentment,  p. 

1092. 
Time  of  presentment,  p.  1109. 
Time      of     presentment — S  tale 
checks,  p.  1092. 
Presumptions    and   burden    of   proof, 
p.   1342: 
Presumption     of    payment    from 
possession  by  drawee,  p.  1144. 
Presumption  and  burden  of  showing 
payment    to    bona    fide    holder,    p. 
1099. 
Principal  and  agent: 

See    infra,    "Agent   of   Depositor 
or    Third    Person;"    "Payment 
to  Agent   of  Holder." 
Priorities,  p.   1122: 

See  infra,  "Order  of  Pay- 
ment and  Priority  between 
Checks;"  "Order  of  Pay- 
ment and  Priority  between 
Checks." 
Assignee  of  bank,  p.  1122. 
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PAYMENT  OF  CHECKS,  cont'd. 
Priorities,  cont'd. 

Assignment  by  bank  for  credit- 
ors, p.  1123. 

Assignment  by  drawer  for  cred- 
itors, p.  1123. 

As  to  assignment  of  deposit,  p. 
1121. 

Drawers  filing  petition  in  bank- 
ruptcy, p.  1123. 

Effect  of  agreements,  rules  and 
customs  of  clearing  houses,  p. 
1122. 

Priorities  between  check  holder 
and  attaching  creditor,  p.  1121. 

Right  of  receiver  of  payee,  jf. 
1124. 

Promise  by  cashier,  p.   749. 
Protest: 

See  "Protest." 
Purpose,  p.  1085. 
Refusal  to  pay: 

Liability   of  bank   to   drawer   for 
refusal  to  pay: 
See  infra,  "Liability  of  Bank 
to   Drawer    for   Refusal   to 
Pay." 
Retention  of  check,  p.  1142: 

See  infra,  "Notice  Not  to  Pay  or 

Revocation  of  Check." 

Right  of  bank  paying  check,  p.  1144: 

Check  obtained  by  fraud,  p.  1148. 

Check      put      through      clearing 

house,  p.  1148. 
Depositor       having       insufficient 

funds,  p.  1145. 
Depositor  having  insufficient 
funds: 
Check   paid   without    author- 
ity from  directors,  p.  1145. 
General  rule,  p.  1145. 
Mistake  as  to  amount  of  de- 
posit, p.  1145. 
Payment    obtained    by   fraud 
of  holder,  p.  1145. 
Knowledge   of  personal   transac- 
tion of  officers  of  bank,  p.  1150. 
Liabilities      between      banks,     p. 

1149. 
Mistake,   pp.   1145,   1147. 
Payment    from    trustee    account, 

p.  1148. 
Payment     where     insolvent     de- 
positor   indebted    to    bank,    p. 
1144. 
Rights   against  drawer,  p.   1144. 
Rights   against  payee   or  holder, 

p.  1144. 
Trust  funds,  p.  1148. 
Right  to  close  account,  p.  1080. 
Right    to    terminate    relationship,    p. 

1080. 
Set-ofif  by  bank: 

See  "Set-Ofif  by  Bank." 


PAYMENT  OF  CHECKS,  cont'd. 
Signature,  pp.  1081,  1106: 

General  rule,  p.  1081. 

Joint   deposits,   p.   1082. 

Partnership    or    firm    deposit,    p. 
1082. 

Unsigned  checks,  p.  1081. 
Stolen  checks,  p.  1189. 
Sufficiency,  p.   1140. 
Time   of  payment: 

Certified  checks,  p.  1186. 
Time  when  payable,  p.  1109. 

PAYMENT  OF  DEPOSITOR 

See    "Payment   of   Checks." 
Account  stated,  p.  1004. 
Accrual    of    right    to    repayment,    p. 
999: 
Demand  and  refusal,  p.  999. 
Right   of   bank   to   indemnity,   p. 

1001. 
Right  to  written   demand   or  or- 
der of  payment,  p.  1000. 
Agent: 

See  "Principal  and  Agent." 
Amount: 

Account  stated,  p.  1004. 
In  general,  p.  1004. 
Assignee  of  creditors,  p.  929. 
Assignment: 

Bank     accepting    assignment     of 
property    of    another    and    as- 
suming all  its  debts,  p.   1009. 
Check  as  payment,  p.  1001. 
Depositor  or  true  owner,  p.  975. 
Donee,  p.  930. 
Endorsee  of  certificate  of  deposit,  p. 

929. 
Execution,  p.  1003. 
Executor   or   administrator,  p.   930. 
Funds     of     person     other     than     de- 
positor, p.  975. 
Garnishment,  p.  1003. 
Guardian,  p.  929. 
Indemnity  bond,  pp.  1001,  1009. 
Injunction: 

Payment   in   violation   of   injunc- 
tion,  p.   1008. 
Joint  deposits,  p.  1003. 
Laches: 

Deposit  wrongfully  paid  to  third 
person,  p.   1317. 
Lien   of  bank: 

See  "Set-Off  by  Bank." 
Mails,  remitting  through,  p.   1004. 
Medium  of  payment,  p.  1004: 

Confederate    currency,    p.    1007. 
Deposit  of  depreciated  bank  bills, 

p.  1006. 
Depreciated  currency,  p.  1005. 
Funds  treated  as  money  by  par- 
ties,  p.   1005. 
Gold,  p.   1007. 

Return     of     identical     funds,     p. 
1004. 
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PAYMENT  OF  DEPOSITOR,  cont'd. 
Medium  of  payment,  cont'd. 

Special   contracts   as   to  medium, 

p.   1007. 
Treasury  notes,  p.  1005. 
Usage  and  customs,  p.  lOOS. 
Necessity    for    check,    pp.    927,    1000, 

1081. 
Notice  of  adverse  claim,  pp.  976,  977. 
Obligation  of  bank  to  pay,  p.  995: 
Effect  of   notice   to   depositor  to 

withdraw  deposit,  p.  999. 
Effect   of   outstanding  checks,   p. 

998. 
Effect    of    receipt    of    depositor's 

note   for   collection,   p.   999. 
General  rule,  p.  995. 
Illegal  deposits,  p.  997. 
Loss   or  theft  of  deposit,  p.  999. 
Private   banks,   p.   997. 
Source     from    which     funds     de- 
posited derived,  p.  998. 
Oral  demand,  p.  1000. 
Oral  order,  p.  927. 
•   Particular   person,   p.    929. 
Partner,  p.  930. 
Partnership,  p.   1003. 
Payment  to  agents,  p.  1003: 
In  general,  p.   1002. 
Unauthorized    payment,    p.    1002. 
Payment  to  person  making  deposit  in 

name  of  legal  owner,  p.  977. 
Payment    to    person    other    than    de- 
positor,  p.   927. 
Payment   to   wrong   person,   pp.   927, 
934,  1003: 
Bank  payee  of  check,  p.  928. 
General  rule,  p.  927. 
Right  of  bank  to  recover  money, 
p.  929. 
Place  of  payment,  p.  1004. 
Presumptions    and   burden    of   proof, 

p.  1341. 
Sale  of  private  bank,  p.  1009. 
Savings  banks: 

See   "Savings   Banks." 
Set-off  by  bank: 

See  "Set-Off  by  Bank," 
Special   deposits,   p.   1309. 
Surviving  spouse,  p.  930. 
To   whom   payment   to    be   made,    p. 

927. 
Trust  funds: 

See  "Trust  Funds." 
What  constitutes  payment,  p.  1001. 
Wrongful  payment: 

Credits  in  case  of  wrongful  pay- 
ment, p.  934. 
Wrong  person,  pp.   927,   934,   1003. 

PAYMENT    OF    FORGED    OR    AL- 
TERED PAPER,  pp.  1190,  1615. 
See  "Alteration  of  Instruments;" 
"Forgery." 
Certificates  of  deposit,  p.  1274. 
Correspondence  with  forger,  p.  1618. 


PAYMENT    OF    FORGED    OR   AL- 
TERED PAPER,  cont'd. 
Custom  and  usage,  p.  1616. 
Demand,  p.  1624. 
Drafts,  p.  1615: 

Correspondence  with  forger,  p. 
1618. 

Custom  and  usage,  p.  1616. 

Demand,  p.  1624. 

Estoppel  by  negligence,   p.   1617. 

Estopped  from  negligence,  p. 
1623. 

Indorsed   for   collection,   p.   1620. 

Indorsement  as  paid,  p.  1621. 

Liability  of  drawee,  p.  1619. 
'  Recovery    from    bank    certifying, 

p.  1622. 

Recovery  from  drawee,  p.  1618. 

Recovery  from  holder  for  value, 
p.  1623. 

Recovery  from  indorser,  p.  1620. 

Recovery  of  pavment  in  general, 
p.  1615. 

Tender,  p.  1624. 

What  constitutes  forgery,  p.  1615. 

What     constitutes     payment,     p. 
1615. 
Estoppel  by  negligence,  p.  1617. 
Estopped    from    negligence,    p.    1623. 
Indorsed   for   collection,   p.   1620. 
Indorsement   as   paid,   p.    1621. 
Liabilities  of  bank  to  depositor,  payee 
or  owner,  p.  1203: 

Body  of  check  not  in  maker's 
writing,  p.  1208. 

Degree  of  care  and  diligence  re- 
quired of  depositor,  p.  1224. 

Degree  of  care  require-d  of  de- 
positor, p.   1236. 

Depositors  account  not  charge- 
able with  payments  on  raised 
or  altered  checks,  p.  1207. 

Duty  of  depositor  as  to  examina- 
tion of  passbook  and  vouchers, 
p.  1232. 

Estoppel,   p.    1227. 

Examination  of  vouchers  by 
agent  committing  "forgery,  p. 
1237. 

Indorsement  in  blank,  pp.  1222, 
1223. 

Laches  of  depositor  in  discover- 
ing forgery  or  notifying  bank 
thereof — In  general,  p.   1229. 

Laches  of  depositor  not  a  bar  to 
recovery  in  absence  of  result- 
ant injury  to  bank,  p.  1231. 

Liability  of  bank  not  affected  by 
time  and  place  of  forgery,  p. 
1213. 

Liability  of  bank  paying  check 
on  forged  or  fraudulent  in- 
dorsement— In  general,  p.  1209. 

Liability  of  bank  to  depositor  on 
paying,  p.  1303. 
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PAYMENT    OF    FORGED    OR   AL- 
TERED PAPER,  cont'd. 
Liabilities  of  bank  to  depositor,  payee 
or  owner,  cont'd. 
Liability     of     bank     to      drawer 
where  payment  made  on  forged 
indorsement,   p.   1209. 
Liability  to  payee  or  legal  owner 

of  check,   p.   121.5. 
Necessity     of     returning    forged 
paper     and      demanding     pay- 
ment,  p.   1239. 
Negligence    a    question    for    the 

jury,  p.   1226. 
Negligence   in  drawing  check,   p. 

1222. 
Negligence    in    giving    notice    in 

believing   bank,    p.    1230. 
Negligence    of    depositor    as    re- 
lieving  bank   from   liability,   p. 
1221. 
Negligence  of  depositor  must  be 
proximate     cause     of     loss,     p. 
1226. 
Payment    upon    unauthorized   in- 
dorsement held  not  an  accept- 
ance     authorizing     action     by 
real   owner,   p.   1217. 
Ratification,   p.   1227. 
Ratification    by   payee,    pp.    1219, 

1221. 
Reason    of    rule    imposing   liabil- 
ity on  bank,  p.  1207. 
Where   check  payable   to  bearer, 

or  indorsed  in  blank,  p.  1214. 
Where    check   payable    to    order, 
p.  1213. 
Liability  of  drawee,  p.  1619. 
Recovery    from    bank    certifying,    p. 

1622. 
Recovery  from  drawee,  p.  1618. 
Recovery   from   indorser,   p.    1620. 
Recovery   from   holder    for   value,   p. 

1623. 
Recovery   of  payment   in   general,   p. 

1615. 
Right  of  bank  paying  paper  to  bona 
fide  holder,  p.  1196: 
Estoppel    of    bank    to    resist    lia- 
bility on  forged  check,  p.  1202. 
General  rule,  p.  1196. 
Instances  of  negligence  entitling 

bank  to  recover,  p.  1199. 
Laches   as   affecting  right   of  re- 
covery, p.  1201. 
Procedure     to     recover     back — 

Form  of  action,  p.  1203. 
Qualification  of  rule  where 
holder  negligent  in  takmg 
check  without  inquiry,  p.  1198. 
Recovery  of  payment  on  forged 
checks  to  fictitious  payees,  p. 
1200. 


PAYMENT   OF    FORGED    OR   AL- 
TERED PAPER,  cont'd. 
Right     of     bank     to     recover     back 
money  paid,   p.   1190: 

General'  rule  where  signature 
forged,  p.  1190. 

Raised  or  altered  checks,  p.  1195. 

Where     indorsement     forged,     d 
1193. 
Rights     and     liabihties     as     between 
banks,  p.   1239: 

Application,  as  between  banks,  of 
usual  rule  as  to  payment  of 
forged  paper,  p.  1339. 

Effect  of  general  indorsement 
by  collecting  bank,  p.  1244. 

Forged   indorsements,   p.   1243. 

Indorsement,  p.  1243. 

Negligence  of  other  banks,  p. 
1241. 

Notice  and  demand  for  restitu- 
tion,  p.   1248. 

Ornission  of  precautions,  p.  1243. 

Raised  or  altered  paper,  p.  1346. 

Recovery  back  of  payment  on 
forged  paper,   p.   1239. 

Right  as  between  banks  to  re- 
cover payments  on  forged 
checks,   p.   1340. 

Statutory     provision     as     to     re- 
covery  of  payment   on   forged 
instrument,  p.  1241. 
Tender,  p.   1624. 

What   constitutes   forgery,  p.   1615. 
What    constitutes    payment,    p.    1615. 

PAYMENT  OF  LOANS,  p.  1536. 
Application   of  payments,   p.   1602. 
Medium  of  payment,  p.   1597. 
Particular  loans,   p.   1601. 
What  amounts   to   payment,   p.   1596. 

PENALTIES 

Bank   notes,   pp.   1673,   1674. 
Taxation,    p.    2460. 
Unauthorized  banking,  p.   23: 

Actions,  p.  32. 

Construction,  p.  32. 

Enforcement,  p.  23. 

Jurisdiction,   p.   24. 

Liability  of  directors  and  stock- 
holders, p.  23. 

Petition,  p.  23. 

Quo  warranto,  p.  34. 

Replication  to  plea,  p.  23. 

Statutory  provisions,  p.  22. 

Service  of  process  and  execu- 
tion, p.  25. 

Venue,  p.  24. 
Usury: 

See  "Usury." 

Violations  of  regulations,  p.  42. 

PERSONAL  PROPERTY 

Stock,  p.  77. 
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PETITION 

See     "Declaration,     Petition     or 
Complaint." 

PLACE  OF  business:  p.  66. 

National  banks,  p.   1796. 

PLACE     FOR    REDEMPTION     OF 
NATIONAL    BANK    NOTES,    p. 

3073. 

PLEADING 

Action    for    unpaid    subscription,    p. 

101. 
Actions   by  depositors   or  others   for 

deposits,  p.  1333. 
Actions  by  or  against  national  bank- 
ing associations,  p.  S104: 
Admission  of  execution  of  notes 
as     banking      corporation,     p. 
2105. 
Allegations    as    to    cause    of    ac- 
tion, p.  2107. 
Allegation    as    to    whether    for- 
eign   or    domestic   corporation, 
p.  2106. 
Denial  of  corporate  existence,  p. 

2106. 
Establishment  and  corporate  ex- 
istence of  bank,  p.  2104. 
Estoppel   to    deny   corporate   ex- 
istence, p..  2105. 
Plea   and   answer,  p.   3107. 
Verification,  p.  2108. 
Actions  by  payee  or  holder  of  check 

against  bank,  p.  1367. 
Actions   to   enforce   officer's   liability, 

pp.  323,  383. 
Actions  to  enforce  stockholder's  lia- 
bility, p.  337: 
See  "National  Banks." 
Assignment  for  benefit  of  creditors: 
Plea    in    action    by    assignee,    p. 
1749. 
Bank  notes,  p.  1711: 

Action    against    stockholders    or 
officer,  p.   1704. 
Certificate  of  deposit,  p.  1337. 
Clearing  houses,  p.  2291. 
Collections,   p.   1503. 
Construction  of  pleadings,  p.  1751. 
Declaration,    petition   or   complaint: 
See     "Declaration,     Petition     or 
Complaint." 
Dissolution  proceedings,  p.  480. 
Forgery,  pp.  1337,  1338. 
Issues,   proof   and   variance,   p.    1751. 
Lien  of  bank  on  stock  and  dividends, 

p.  144. 
National  banks:  _  ■ 

Actions    by    or    against    receiver 
or  agent,  p.  2149. 
Plea  or  answer: 

See  "Plea  or  Answer.'' 
Quo  warranto,  p.  480. 


PLEADING,  cont'd. 
Receivers,  p.  558: 

Actions    by    or    against    receiver 
or   agent   of  national   bank,  p. 
2149. 
Proceedings   for   appointment   of 
receiver,  p.  538. 
Refusal  to  pay  check,  p.  1155. 
Replication,  p.  1750. 
Savings  banks,  p.  3237. 
Taxation: 

Actions  for  unpaid  taxes,  p.  3451. 
Usury,  p.  2068. 

PLEA  OR  ANSWER,  p.  1748. 

Actions  by  or  against  assignees,  p. 
1749. 

Actions  to  enforce  stockholder's  lia- 
bihty,  p.   1897. 

Collections,  p.  1505. 

Conclusion  of  plea,  p.  1750. 

Definiteness    and   certainty,   p.   1748. 

General  rules,  p.  1748. 

Matters  provable  under  general  is- 
sue, p.  1750. 

Nul  tiel  corporation,  p.  1750. 

Traversing  bank's  capacity  to  sue,  p. 
1750. 

PLEDGE   AND    COLLATERAL   SE- 
CURITY, p.   112. 
Bill  of  lading: 

Bill  of  lading  as  security,  p.  1550. 
Cashier,  p.  768. 
Collections: 

Collections  on  securities,  p.  1563. 
Surrender     of     collateral     before 
making  collection,  p.  1399: 
Bills   of   exchange   with   bills 
of  lading  attached,  p.  1400. 
Bills   of  lading  taken   to   or- 
der of  vendor  and  drawer, 
p.   1401. 
Effect    of  indorsement    "for 

collection,"  p.   1401. 
Effect    of    unauthorized    de- 
livery of  bill  of  lading,  p. 
1403. 
General  rule,  p.  1399. 
Propriety    of    delivering    bill 
of  lading  upon  acceptance 
of  time  draft,  p.  1400. 
Surrender    of   bill    of   lading, 
p.   1400. 
Conflict  pf  laws,  p.  1544. 
Embezzlement       and      misappropria- 
tion, p.  793. 
Fraud  and  deceit: 

Fraudulent    use    of    security    by 
owner  or  bank,  p.  1561. 
General  rules,  p.  112. 
Individual   liability,   p.    173. 
Insolvency: 

Possession  of  collateral  as  af- 
fecting right  to  a  dividend,  p. 
632. 
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PLEDGE  AND  COLLATERAL  SE- 
CURITY, cont'd. 
Insolvency,  cont'd. 

Preferential    transfers    to    pledg- 
ees, p.  509. 
Rights    and   liabilities    of   credit- 
ors  holding   collateral,   p.    587. 
Liability  of  bank  for  deposit  for  se- 
curity, p.  1303. 
Liability  of  pledgees  of  stock: 

See  "National  Banks." 
Lien,    pp.    112,    130,    136,    1076,    1077, 
1551: 

Lien     for     general     balance,     p. 
1552: 
General  rules,  p.   1552. 
Inconsistent    with    intent,    p. 

1553. 
Securities    deposited    to    se- 
cure  specific  loan,  p.   1554. 
Special   agreement,   p.   1554. 
Loans  and  discounts: 

Agreement    between    maker    and 
indorser,   p.   1544. 

Bank  not  guarantor   of  genuine- 
ness, p.  1546. 

Bank's  own  stock,  p.  1549. 

Bill  of  lading,  p.  1550. 

Collections  on  securities,  p.  1563. 

Conflict  of  laws,  p.   1544. 

Conversion    of   security,   p.    1558. 

Corporate  stock,  p.  1549. 

Custody  of  security,  p.  1558. 

Deposited  to  secure  specific  loan, 
p.  1554. 

Etiect   of  taking   improper  secu- 
rity, p.  1566. 

Equities  of  third  persons,  p.  1557. 

Fraudulent    use    of    security    by 
owner  or  bank,  p.  1561. 

Future  loan,  p.  1548. 

Lien,  p.  1551. 

Lien  for  general  balance,  p.  1552. 

Loan  to  stockholders,  and  stock 
as  security,  p.  1566. 

Loss  of  security,  p.  1559. 

Manner   of   making   and   validity 
of  pledge,  p.  1545. 

Misapplication    of   loan,   p.    1546. 

Mortgage,  p.   1548. 

Negotiation   of  security,   p.   1560. 

Persons     liable     on     security,     p. 
1544. 

Powers  of  bank,  p.  1544. 

Priorities,    pp.    1551,    1556. 

Recording   security,   p.   1561. 

Release,  p.  1564. 

Renewal  of  security,  p.  1565. 

Right  to   take   several   securities, 
p.   1557. 

Sale    of   security,   pp.    1563,    1568. 

Statutory  provision,   p.   1551. 

Surrender  of  security,  p.   1562. 
Termination,  p.   1564. 
Title,  pp.  1551,  1589. 


PLEDGE  AND  COLLATERAL   SE- 
CURITY, cont'd. 
Loans  and  discounts,   cont'd. 

Title,  lien  and  priorities,  p.  1551. 
Violation   of  statute   as   to   secu- 
rity, p.  1538. 
What    may    be  taken    as    collat- 
eral, p.  1547. 
Lost    instruments    and     records,    p. 

1559. 
Mortgages,  p.  1548: 

Illegal    mortgage    to    secure    ex- 
isting debt,  p.  1539. 
National  banks: 

Real   estate  security: 

See    "National    Banks.'' 
Notice  to  officer  of  bank,  p.  114. 
Pledgee   not  owner,  p.   113. 
Preference,  p.  1556. 
President,  p.  763. 
Proceeds     of    return    pledges     when 

bank  is  insolvent,  p.  597. 
Right  of  pledgee  of  stock  to  sue  di- 
rectors, p.  381. 
Sales: 

Sale   of   security,   pp.   1563,   1568: 
Necessity    for    judgment,    p. 

1563. 
Notice   of   sale,   p.    1564. 
Property    in    hands    of   third 

person,  p.  1563. 
Purchase   by  banks,   p.   1564. 
Sale   under  deed  of  trust,  p. 
1563. 
Set-off    by    bank    against    debts    se- 
cured by  collateral  security,  p.  1032. 
Set-off  by  depositor: 

Transferee    or   pledgee    of    bank, 
p.   1068. 
Stock: 

Stock  as  collateral,  p.  1549. 
Stock  as  security,  p.  1566. 
Stockholders: 

Loarts  to  stockholders,  and  stock 
as   security,   p.   1566. 
Stockholder's     statutory   liability,     p. 

210. 
Title,  pp.   1551,  1589. 
Transfer   of   pledge,   p.    114. 
Transfer  of  stock,  p.  1812. 
Transfer    subject    to    bank's    lien,    p. 
113. 

POLICE  POWER 

See    "Control    and    Regulation." 

POSTDATED  CHECK 

See  "Checks." 

POSTMASTER 

National  banks: 

Funds  deposited  by  postmaster 
under  permissive  authority,  p. 
2034. 
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POST   NOTES,  pp.    1365,    1657,   2072. 

Paper    not    payable    on    demand,    p. 

1658. 
Penal  statutes,  p.   1660. 
Power  of  bank,   p.  1657. 
Statutes    and    charter    provisions,    p. 

1658. 

POWERS 

See  "Banking  Powers." 
Customs  and  usages: 

See  "Customs  and  Usages." 

PREFERENCES,  p.  590. 
See   "Insolvency." 
Allowance  of  preferences,  p.  595. 
Assignments  for  benefit  of  creditors, 

p.  565. 
Attempt    to    prefer    bank    officer    to 

other  creditors,  p.  788. 
Bank  notes: 

Preference     of     bill     holders,     p. 
1688. 
Burden    on    person    seeking    prefer- 
ence, p.  596. 
Checks: 

Checks    deposited   for   collection, 
pp.  601,  609. 
Claims   of   firm   and  individual   cred- 
itors, 592. 
Claims     of    forwarding    or  collecting 

banks,   p.   594. 
Claims    of   state   and   county,   p.   593. 
Claims  preferred  in  general,  p.  590. 
Collections: 

Checks    deposited   for   collection, 

pp.  601,  609. 
Preference    of    checks    deposited 
for  collection,  pp.  594,  601,  609, 
1392. 
Right   of   collecting  bank  to   ob- 
tain   preference    for    debt    due 
itself,  p.  1392. 
County: 

Deposits  of  public  money,  p.  614. 
Crediting   amount   of  note   to   owner 

without   his    consent,   p.   591. 
Creditors   of  branch  bank,  p.  591. 
Debts    lawfully   and   unlawfully   con- 
tracted, p.  592. 
Deposits,  pp. -507,   516,   604: 

Checks   deposited   for   collection, 

pp.   601,   609. 
Deposit  of  trust  funds: 

See  "Trusts  and  Trustees." 
Depositors     preferred    in     some 

states,  p.   599. 
Deposits    by    savings    banks,    p. 

604. 
Effect  of  cashier's  check,  p.  599. 
Priorities  as  between  themselves, 

p.  603. 
Pro  rata  distribution  as  between 

general   depositors,   p.   603. 
Right    of    general    depositors    to 
preferences,   p.   598. 


PREFERENCES,   cont'd. 
Deposits,  cont'd. 

Special    deposits: 

See  "Special  Deposits." 
What  are   deposits,  p.  GOO. 
When    check   deposited    for    col- 
lection   is    general    deposit,    p 
601. 
Where   checks   on   another   bank 

are   deposited,  p.   600. 
Who  are  depositors,  p.  600. 
Directors,  p.  566. 
Effect  of  fraud,  p.  594. 
Election  of  remedies,  p.  597. 
Estoppel,   p.   597. 
Expensed  of  insolvency  proceedings, 

p.  593. 
Fraud,  p.   594. 
Funds  or  assets  available  to  preferred 

creditors,  p.   596. 
Holders  of  checks  or  drafts,  p.  626. 
Holders   of  circulating  notes,   p.  578. 
Loan,   trust,   and   investment   compa- 
nies, p.  2272. 
National  banks: 

See    "National   Banks.'' 
Officers  of  bank,  p.   628. 
Order  of  liability  of  assets,  p.  590. 
Payment  of  checks: 

See   "Payment   of   Checks." 
Pledge     and     collateral     security,     p. 

1556. 
Pre-existing    liens     and    equities,    p. 

592. 
Preference     to     depositors,     pp.     507, 

516,   599,   604. 
Proceeds    of   return   pledges,    p.    597. 
Public  funds,  p.  958. 
Public  money,  pp.  593,  614. 
Savings  banks : 

See   "Savings   Banks." 
Preference   of   deposits   made  by 
savings  banks,  p.  604. 
Special  deposits,  p.  1309: 

See   "Special  Deposits." 
State; 

Deposits     of    public     money,    p. 
614. 
Stockholders,  p.  629. 
Taxes,  p.  592. 

Transfer  of  right  to  priority,  p.  595. 
Transfers     and    preferences     affected 
by  insolvency: 
See   "Insolvency."' 
Trust  funds: 

See  "Trusts  and  Trustees." 

PRESENTATION 

Bank  notes,  p.  1676. 

PRESENTMENT 

See  "Payment  of  Checks." 
Clearing  houses: 

Effect   of  presentation,   p.   2283. 
Collections: 

Duty    to    present   paper    for    ac- 
ceptance and  payment,  p.  1466. 
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PRESIDENT 

See  "Officers  and  Agents.'' 
Accommodation       indorsements        d 

706. 
Actions,  p.  770. 
Bills  and  notes,  p.  708; 

President's   powers   with   respect 
to  negotiable  securities,  p.  718. 
Bills,   notes  and  securities,  p.  760. 
Bond: 

See  "Bond." 
Borrowing   money   on   bank's    credit, 

p.  709. 
Certification  of  check,  p.  748. 
Certified  checks,  p.  1173. 
Checks: 

Drawing   check,   p.   760. 
Collections,  p.  754. 
Compensation,  p.   305. 
Compromise   and   settlement,   p.   707. 
Confession  of  judgment,  p.  771. 
Contracts,   p.   736. 
Deposits,  p.  748: 

Authority     of     president     to     re- 
ceive, p.  899. 
Descriptio  personje,  p.  816. 
Evidence   to   show   authority,   p.   86S. 
False    representations,    p.    356. 
Fraud: 

Loan  to  bank,  p.   782. 
Guaranty,   pp.    706,   762. 
Indorsement,  p.  762. 
Inherent  powers   and    representative 

capacity   of  president,   p.   704. 
Interest   on   deposits,   p.   748. 
Judicial  notice  of  powers,  p.  706. 
Lease,   p.   708. 

Liability   of   president,   p.    343. 
Liability    of    president    for     acts      of 

other  officers  and  agents,  p.  292. 
Limitation  of  actions,  pp.  709,  771. 
Loans,  p.  756: 

See    "Loans." 
Loan,    trust,    and     investment      com- 
panies, p.  2261. 
National  banks: 

Authority    of    president    or    vice 
president  to  borrow  money,  p. 
2016. 
Discretionary    powers    of    presi- 
dent   or    vice-president    acting 
as    president,   p.    2016. 
Powers,  p.  2015. 
Rights    and   liabilities,    p.   1903. 
Negotiable   paper,   p.   708. 
Notice    to    president     as      notice      to 

bank,  p.  825. 
Overdrafts: 

See  "Overdrafts." 
Pledge    and    collateral     security,      p. 

763. 
Powers,    pp.    273,    704,    705. 
Powers   conferred   upon   president  by 

directors,   p.   705. 
Power   with     respect      to     particular 
matters,    p.    706. 


PRESIDENT,  cont'd. 

President's    powers,    duties    and    lia- 
bilities,  pp.   273,   704. 
Proof   of   powers    conferred    by     di- 
rectors, p.  705. 
Property: 

Power   of  president   as   to   prop- 
erty,   p.    717. 
Release: 

Releasing  bank's   debtors,   p.  706. 
Reports   and   statements,   p.   354. 
Representations,   p.   774. 
Savings  banks: 

See   "Savings    Banks.'' 
Service    of   process,   p.    1739. 
Signature: 

Restrictions    requiring    signature 
of   president     and    cashier,     p. 
711. 
Usage  and  custom,  p.  706. 

PRESUMPTIONS     AND      BURDEN 
OF  PROOF 

Action    against    bank    for    refusal    to 

pay  check,  p.   1158. 
Actions  by  or  against  banks,  p.  1752. 
Actions  by  payee  or  holdir  of  check 

against   bank,    p.    1369. 
Actions    to    enforce    liability    of   offi- 
cers  and   agents,  p.   388. 
Actions   to   enforce   officer's   liability, 

p.   328. 
Actions  to  enforce  stockholder's  lia- 
bility, p.  242. 
Bank  notes,  p.  1712. 
Cashier: 

Presumed   to   have   authority   in- 
cident to   office,  p.   713. 
Presumption     that      indorsement 
was    in    usual    course    of    busi- 
ness,  p.   722. 
Collections,    p.    1507. 
Contracts: 

Presumptions   as  to  existence  of 
circumstances  authorizing  con- 
tract, p.  697. 
Criminal  law,  p.  430. 
Deposits: 

Action    to   recover     deposits,     p. 

1338. 
Deposit  in  name   of  another  for 

special   purpose,    p.    1340. 
Deposit    presumed    to     be      gen- 
eral, p.  1339. 
Ownership  of  deposit,  p.  1339. 
Presumption     of     ownership,     p. 
924. 
Directors,  p.  704. 

Existence    of   corporations,   p.    59. 
Indorsement: 

Genuineness   of    indorsement    of 
check,   p.   1342. 
Insolvency,  p.  498. 
Knowledge   of  insolvency,   p.   448. 
Notice   not  to   pay   or   revocation   of 
check,  p.  1342. 
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PRESUMPTIONS     AND     BURDEN 
OF  PROOF,  coned. 
Officers  and  agents: 

Presumption     of     authority,      p. 

694. 
Presumptions  as  to  authority,  p. 
859. 
Payment   of   check,   p.   1342: 

Presumption    of    payment     from 
possession  by  drawee,  p.  1144. 
Payment  of  deposits,  p.  1341. 
Payment  to  bona  fide  holder,  p.  1099. 
Principal    and    agent: 

Money    deposited    by     agent,     p. 
1340. 
Savings  banks,  p.  2228. 
Special   deposits,   p.   1312. 
Summary   remedies,   p.   1729. 
Trust  fund,  p.   1340. 
Usury,  p.  2071. 

PRINCIPAL  AND  AGENT 

See     "Brokers;"      "Officers      and 
Agents." 
Agent  allowed   to   check   against   de- 
posit  of  principal,   p.   966. 
Agent  authorized  to   sign  principal's 

name  to  check,  p.  967. 
Attachment  of  deposit,  p.  936. 
Collections: 

See   "Collections.'' 
Deposits,  p.   959: 

Payment  to  agents,  p.   1002: 
In   general,   p.   1002. 
Unauthorized     payment,      p. 
1002. 
Ratification   of  act  of  agent,   pp. 
963,   965. 
Deposit.^  by  agent  in  his  own  name, 
p.   959: 
Effect     on    title    of    principal,    p. 

959. 
Payment  to  agent,  p.  960. 
Recovery   by  principal  after  no- 
tice, p.  964. 
Relation  between  bank  and  prin- 
cipal, p.   939. 
Deposit-  by  agent   to   credit   of  prin- 
cipal, pp.  893,   965. 
Deposits    by    principal    to    credit    of 

agent,  p.  966. 
Estoppel: 

Checks   drawn  by  agent  without 
authority,  p.  1090. 
Forgery: 

Examination      of     vouchers      by 
agent   committing    forgery,    p. 
1237. 
Liability  of  agent  for  loss,  p.   968. 
Notice,"  pp.   961,   964. 
Payment  of  checks,  p.   1089: 

Agent  having  authority  to   draw 
checks,   p.   1089. 


PRINCIPAL  AND  AGENT,  con^d. 
Payment  of  checks,  cont'd. 

Check    drawn     by    unauthorized 

person,  p.  1090. 
Checks   drawn  by  agent  without 

authority,  p.  1090. 
Estoppel    to    deny    authority    of 
agent,  p.  1091. 
Payment  of  check  to  agent  of  holder, 
p.  1143: 
Check   indorsed    to     bearer,     p. 

1144. 
Check  paid  without  authority  to 

agent    of   payee,    p.    1143. 
General   rule,   p.   1143. 
Payment    of    deposits    to    agent,     p. 
960: 
Credits  due  to  bank,   p.   963. 
Descriptio    persons,    p.    960. 
Duty  of  bank  to  see  application 

paid,   p.   96U. 
Estoppel    of    principal      to      re- 
cover, p.  964. 
General   rule,   p.   960. 
Losses  for  which  bank  liable,  p. 

963. 
Notice    of   agent's   want     of    au- 
thority, p.  961. 
Payment    to    agent    after    notice, 

p.  964. 
Ratification    of   act   of   agent,   p. 

963. 
Recovery   by  principal   after   no- 
tice, p.  964. 
Presumptions   and   burden   of   proof: 
Money    deposited   by    agent,    p. 
1340. 
Proceeds  of  check  indorsed  by  agent 

without   authority,   p.   967. 
Representation    of    bank    by    officers 
and   agents: 
See  "Officers  and  Agents." 
Revocation: 

Agency  for  collection,  p.  1377. 
Set-off  by  bank: 

See   "Set-Off  by  Bank." 

PRINCIPAL  AND  SURETY 

Loan,    trust,    and     investment      com- 
panies,  p.   2269. 

Power  of  bank  to  become  surety,  p. 
681. 

Power  of  cashier   to  bind    bank,     p. 
745. 

Set-off  by  bank: 

Applying   deposit    to   liability   as 

surety,  p.  1031. 
Right    of     surety,      indorser      or  • 
guarantor    to   have    deposit   of 
principal   applied,   p.   1054. 
Set-off   by   depositor: 

Right  of  surety,  p.  1071. 

Stockholders,    pp.    157,    164. 
Usury,  p.  2065. 
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PRIORITIES 

See  "Lien  of  Bank  on  Stock  and 
Dividends;"        "Payment         of 
Checks;"    "Preference." 
Assignments  for  benefit  of  creditors, 

p.  573. 
Bank  bills,  p.  154. 
Bill  holders,  p.  189. 
Judgment    or    decree    in    actions    to 
enforce    stockholder's    liability,    p. 
251. 
Taxation,  p.  2443. 

PRIVATE  BANKER,  p.  10. 

PRIVATE  BANKING 

Construction  of  statutes,  p.  19. 
Illegal  private  banking,  p.  19. 
Prohibition,  p.  6. 

PROCESS,  p.  1739. 

Action    for    unpaid     subscription,      p. 
100. 

Actions  to  enforce  stockholder's  lia- 
bility, p.  229. 

Domestic  corporations,  p.  1739. 

Foreign  corporations,  p.  1740. 

Fonn    and    requisites    of   process,    p. 
1739. 

Lien  of  bank  on  stock  and  dividends, 
p.  144. 

Place   of  service,  p.  1740. 

President,    p.    1739. 

Process    against    bank,   p.    1739. 

Publication,   p.   1740. 

Raising    and    waiving    objections,    p. 
1740. 

Refusal  of  bank  to  allow  transfer  of 
stock,   p.   119. 

Service   upon   officer,   p.   1739. 

Summary  remedies: 

See    "Summary   Remedies." 

Unauthorized   banking,   p.   25. 

Upon  whom  process  served,  p.  1739. 

PROFITS 

See  "Dividends." 

PROHIBITION    OF   BANKING,   pp. 

3,  4. 

PROMOTERS 

See   "Incorporation." 

Duties  and  liabilities  of  promoters, 
p.  45.  ,  ,. 

Incorporators  not  ipso  facto  di- 
rectors, p.  258. 

Personal  liability,  P-^S^. 

PROPERTY  AND  CONVEYANCES, 

p.   662. 

See    "Real   Property." 
Acquisition    of    property    by    officers 

for  bank,  p.  737 
Acquisition  and  holding,  p.  662. 
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PROPERTY     AND      CONVEY- 
ANCES,   cont'd. 
Acquisition    of   property    incident    to 
engaging     in     unusual      occupation 
and  vice  versa,  p.  662. 
Cashier,  p.  719; 

Cashier   of  private   bank,   p.   720. 
Good  faith,  p.   721. 
Negotiable    securities,   p.   720. 
Powers  of  cashier,  p.  719. 
Povirer    to    acquire    property,    p. 

727. 
Power   to   purchase   property,   p. 

724. 
Power    with    respect    to    person- 
alty   and    securities     generally, 
p.  719. 
Presumption     that      indorsement 
was    in    usual    course    of   busi- 
ness,  p.    722. 
Real   estate,   p.   725. 
Transfer  of  stock,  p.  723. 
Usual  course   of  business,  p.  721. 
Directors: 

Power   of   directors    as   to   prop- 
erty, p.  716. 
Disposition  or  encumbrance  of  prop- 
erty, p.  664: 
Consideration     for     transfer     of 

bank's  property,   p.   724. 
Disposition,       encumbrance,       or 

lease  of  real  estate,  p.  725. 
Power   of  directors,   p.   716. 
Power    of   president,    p.    717. 
Powers  of  cashier,  p.   719. 
Implied    power,    p.    662. 
Loans    and   discounts,    p.    1589. 
Particular  charters  and  statutes  con- 
strued, p.   663. 
Power    of    directors    as    to   property, 

p.   716. 
President: 

Power   of  president  as   to   prop- 
erty, p.  717. 
Real   property: 

See  "Real  Property." 

Savings   banks: 

Power   to   acquire,   p.   2178. 
State  stocks  and  bonds,  p.  663. 

PROTEST,   p.   1109. 
Cashier,  p.  765. 
Duty    of    collecting   bank   to    protest 

paper,  p.  1488. 
Interest: 

Charge  of  protest  in  addition  to 
interest  as  usury,  p.  1580. 

PUBLICATION 

Foreign  banks,  p.  1740. 

PUBLIC  EXAMINERS 

See  "Examiners." 
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PUBLIC   FUNDS,   p.    952. 

.See    "Public     Officers;"      "Trust 
Fuuds." 
Attachment,   p.   935. 
County: 

Preference: 

Deposits  of  public  money,  p. 
614. 
Preference    allowed    counties    on 
insolvency,  pp.  593,   614. 
Garnishment,    p.    935. 
Interest,  p.   958. 
Notice  of  title,  p.  955. 
Parties    to   action  for,   p.   1329. 
Payment   to   another   than   officer,   p. 

957. 
Payment    to    or    order    of    officer,    p. 
956: 
Bank  participating   in   misappro- 
priation,  p.   956. 
General  rule,  p.  956. 
Knowledge    of    intention    to    di- 
vert, p.  956. 
Payment    on   warrant   equivalent 
to   check,   p.   956. 
Preference,  p.  958. 

Relation  created  by  deposit  and  title 
generally,  p.  952: 
Entry  of  credit  to  county,  p.  955. 
Estoppel  to  deny  credit,  p.  953. 
Funds    left    for    safe-keeping,    p. 

953. 
General    rule,    p.    952. 
Liability  for   unauthorized  appli- 
cation, p.  954. 
Money  borrojwed   from  bank,  p. 
953. 
Right  of  officer  ■■o  follow  funds  into 

hands   of  third  persons,  p.   957. 
Set-off  by  bank: 

Application   of  deposit  of  public 
officer,  p.  1059. 
Set-off  by  depositor,  p.  1061. 
Subject  to  order  of  successor,  p.  957. 
Whether   special,   p.   1293. 

PUBLIC  OFFICERS 

See   "Public   Funds." 
Deposits: 

Whether  special,   p.   1293. 
National  banks: 

Liability   of  bank   for   misappro- 
priation  by  public    officer     of 
public  funds,  p.  8034. 
Receivers: 

Status   of  receiver  as   officer  and 
agent  of  the  United  States,  p. 
2137. 
Set-off  by  bank,  p.   1013: 

Application  of  deposit  of  public 
officer,  p.  1059. 
Set-off  by  depositor,  p.  1061. 
Special   deposits,  p.   1293. 

PURCHASES 

Loan,    trust,    and    investment     com- 
panies, p.  2268. 


QUESTIONS  OF  LAW  AND  FACT, 

p.  1762. 
Actions  by  depositors   or  others  for 

deposits,   pp.   1362,   1364. 
Actions   to   enforce  officer's   liability, 

p.  332. 
Collections,  p.   1515. 
Corporate   existence,   p.   60. 
National  banks: 

Actions  by  or  against  receivers, 

p.  2151. 
Criminal  prosecutions,  p.  1977. 
Receivers: 

Actions  by  or  against  receiver  of 
national   bank,   p.   2151. 
Refusal  to  pay  check,  p.  1161. 
Restrictive  indorsement,  p.  1382. 
Savings  banks,  p.  2231: 
General  rules,  p.  2231. 
Illustrations,    pp.    2231,    2236. 
Payments    made    after    death    of 

depositor,  p.  2235. 
Question  of  bank's  negligence  in 
making  payment,  p.  3234. 
Special  deposits,  p.   1309. 
Title    to    paper    received    for    collec- 
tion, p.   1382. 

QUORUM,  p.  266. 

Election,   pp.   258,   359. 

QUO  WARRANTO 

Directors,  p.  264. 

Dissolution,  p.  476. 

Grounds  for  quo  warranto,  p.  476. 

Information  in  nature  of  quo  war- 
ranto, p.  476. 

Injunction  as  ancillary  to  quo  war- 
ranto, p.  477. 

Officers  and  agents,  p.  364. 

Parties,  p.  477. 

Parties  to  quo  warranto  proceeding, 
p.  477. 

Pleading,  p.  480. 

Real  property,  p.  668. 

Stockholders,  p.  159. 

Testing  legality  of  incorporation,  p. 
159. 

Testing  validity  of  election  of  offi- 
cers, p.  160. 

Unauthorized  banking,  p.  24. 

RAISED  CHECKS 

See  "Alteration  of  Instruments." 

RATIFICATION,  p.  805. 

See  "Principal  and  Agent." 
Adoption   of   eptire   contract,   p.   815. 
Assertion    of    individual     liability     of 

officer,   p.   814. 
Attempt    to      enforce     contract^      p. 

812. 
Authority    and    acts    which    may    be 

ratified,  p.   805. 
Bank    seeking    to     indemnify      itself 

against  fraud,  p.  814. 
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RATIFICATION,   confd. 
Collections: 

Ratification   of    bank's    acts,     p. 
1485. 
Delay    or    acquiescence,   p.    809. 
Effect,  p.  814. 

Estoppel    to    deny   authority    of   offi- 
cer or  agent: 
See   "Estoppel." 
Forged    or    altered    paper,    pp.    1319, 

1221,   1337., 
Knowledge   of  facts,  p.   807. 
Negligence,  p.  808. 
Operation,  p.  814. 
Payment    of   check   after   revocation, 

p.  1105. 
Pleading    and.  proof,   p.   815. 
Receiving    and    retaining   benefits    of 

transaction,  p.  810. 
Requisites,  p.   807. 
What  constitutes,  p.  807. 

REAL   ESTATE   AGENTS 

Receivers: 

Employment  of  real  estate 
agents,  p.  544. 

REAL  PROPERTY,  p.  665. 

See  "Property  and  Conveyances." 
Conveyance       before      incorporation 

complete,  p.  668. 
Disposal  of  property,  p.  670. 
Foreclosure    mortgage,    p.    669. 
Foreign  banks,  p.  667: 

Right    to    acquire    and    hold,    p. 
667. 
For  'immediate    accommodation,    p. 

665. 
Illegal  contracts,  p.  731. 
Leases,  p.  670. 
Mortgages,   p.   668. 
Mortgage   not  raised  or  released  by 

probate  sale,  p.  669. 
National   banks: 

See  "National  Banks." 
Necessity    for    charter    authority,    p. 

665. 
Necessity  of  seal,  p.  665. 
Payment   of  debts,  p.   665. 
Powers   of  officers,  p.  735. 
Purchase  for  purpose  of  subsequent 

sale,  p.   667. 
Quo  warranto,  p.  668. 
Right  to  acquire  and  hold  generally, 

p.   665. 
Right  to  question  acquisition  of  real 

estate,  p.  667. 
Satisfaction  of  debts,  p.  665. 
To  prevent  loss   generally,   p.   666. 

RECEIPT 

Special    deposit,    p.    1363. 

RECEIVERS,  p.  531. 

See  "Insolvency;"  "Receivers, 
Trustees  or  Commissioners  in 
Proceedings    for    Dissolution."" 


RECEIVERS,  cont'd. 

Action   at   law   to   enforce    statutory 

liability,  p.  319. 
Actions: 

See    infra,     "Collection     and 
Protection       of       Assets;" 
"Proceedings   for  Appoint- 
ment  of   Receiver." 
Actions   against,  receiver,   p.   554. 
Actions   by   receiver,   p.   552: 

In      whose       name        action 

brought,    p.    553. 
Jurisdiction,    p.    552. 
Representative     capacity     of 

plaintiff,   p.   554. 
Right   of  action,   p.   552. 
Costs,  p.   559. 

Defenses    in    actions    against    re- 
ceivers, p.  5"i5. 

Defenses  in  actions  by  receivers, 
p.   554. 

Effect    of   appointment    on    right 

to   sue   bank,   p.   541. 
Evidence,   p.   559. 
Issues,    proof    and    variance,      p. 

558. 
Judgment,   p.   559. 
Parties,  p.   558. 
Pleading,  p.  558. 
Actions   set-off: 

See    "Set-Off,     Recoupment    and 
Counterclaim." 
Actions    to    enforce    liability   of    offi- 
cers, p.  380. 
Actions  to  enforce  stockholder's  lia- 
bility: 
Receiver  proper  plaintiff,  p.  1890. 
Substitution   of   new   receiver,   p. 
1891. 
Allegations  of  appointment,  p.  239. 
Appointment,   p.   531: 
Bond,  p.  531. 
Compensation,   p.    532. 
Effect,  p.  539. 

Grounds   for  appointment  of  re- 
ceiver,  p.   533. 
Impairment   of   capital,   p.   533. 
National  banks: 

See    "National    Banks." 
Number   of   receivers,   p.    532. 
Oath,  p.  531. 

Proceedings   for   appointment   of 
receiver: 
See    infra,    "Proceedings    for 
Appointment  of  Receiver." 
Purpose   of   appointment,   p.   531. 
Qualification,  p.  531. 
Selection,   p.   531. 
Temporary  receivers,  p.  532. 

Assets: 

See    "Assets." 
Collection: 

See   infra,     "Collection     and 
Protection    of    Assets." 
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RECEIVERS,   cont'd. 
Assets,  cont'd. 

Power  o£  receiver  to  transfer  as- 
sets, p.  544. 
Title    and    rights    to     assets,      p. 
543. 
Attachment; 

Effect   of  appointment  on  rights 
of   attaching   creditors, ,  p.    540. 
Bond,  p.   531. 

Collection   and   protection   of   assets, 
p.  547: 
Compromise   of  claims,  p.  548. 
Generally,  p.  547. 
Proceedings  to  collect,  p.   548: 
Form  of  proceedings,  p.  548. 
Jurisdiction    and    power     of 

courts,    p.    548. 
Parties,    p.    549. 
Retention   of   assets   by  bank,   p. 

550. 
Surrender   of   assets   to   receiver, 
p.   548. 
Compensation,  p.   533. 
Compromise   and   settlement,   pp.  548, 
1874,  2141: 
Power   to   compromise,   p.   544. 
Conflicting    receiverships,    p.    543. 
Costs,   p.   559: 

Actions    by    or    against    receiver 
of  national  bank,  p.  2153. 
Countersigning  check,  p.  1084. 
Deposits: 

Whether  special,  p.  1293. 
Discharge,  p.  539. 
Dissolution: 

See      "Receivers;      Trustees       or 
Commissioners    in    Proceeding 
for  Dissolution." 
Dividends: 

Recovery   of   illegal   dividend   by 
receiver,  p.  2139. 
Duties  of  receiver  in  general,  p.  545. 
Duties    of   receivers,    p.    543. 
Effect   of   appointment,   p.   539. 
Filling    vacancies,    p.    539. 
Grounds   for  appointment,   p.   533. 
Individual  liability,  p.  179. 
Instructions  from  court,  p.  547. 
Judgment: 

Actions    by    or    against    receiver 

of    national    bank,    p.    3153. 
Actions    by    or    against    receiver 
or   agent   of   national   bank,    p. 
2153. 
Jurisdiction: 

Actions    by    or    against    receiver 
or    agent   of   national   bank,   p. 
2147. 
Suits  by  and  against  receivers  of 
national   banks,    p.    2091: 
Claim    due    at    time     of     ap- 
pointment,  p.  3091. 
Concurrent     jurisdiction      of 
circuit  and   district   courts, 
p.  2094. 


RECEIVERS,   cont'd. 
Jurisdiction,   cont'd. 

Suits    by    and    against    receivers 
of    national    banks,    cont'd. 
Exclusive    or   concurrent   ju- 
risdiction,   p.    2093. 
Jurisdiction  of  federal  courts, 

p.  2091. 
Right  of  receiver  to  remove 
suit    to    federal    court,    pp. 
2079,   2094. 
Without   regard     to     citizen- 
ship, p.  3091. 
Laches: 

Laches  as  affecting  right  to  sue 
receiver,   p.   3147. 
Liabilities  of  receivers  in  general,  p. 

546. 
Limitation    of   actions,    p.    555. 
Loan,    trust,    and     investment     com- 
panies; 
See   "Loan,   Trust,     and     Invest- 
ment   Companies." 
National  banks: 

See    infra,    "Jurisdiction." 
Assets   and   receivers    on     insol- 
vency: 
See   "National   Banks." 
Number   of   receivers,   p.   533. 
Oath,  p.  531. 
Parties: 

Actions    by    or    against     receiver 
of    national    bank,    p.    3148. 
Pleading: 

Actions    by    or    against    receiver 
or   agent   of   national   bank,   p. 
2149. 
Powers    of  receivers,   pp.   543,    543. 
Presentation,     allowance,     and     pay- 
ment of  claims: 
National  banks; 

See    "National    Banks.'' 
Proceedings    for   appointment   of  re- 
ceiver, p.   535; 
Answer,    p.    538. 
Generally,   p.   535. 
Hearing    and     determination      of 

motion,  p.  538. 
Jurisdiction        and      powers      of 

court,   p.   536. 
Notice,    p.    537. 
Order   of  court,   p.   539. 
Petition,  p.  538. 
Petitioner,   p.   536. 
Proceedings    to    collect    assets: 

See    infra,    "Collection   and    Pro- 
tection  of  Assets." 
Public  officers: 

Status  of  receiver  as   officer  and 
agent   of  the  United  States,  p. 
2137. 
Qualification,   p.   531. 
Questions  of  law  and  fact: 

Actions    by    or    against    receiver 
of   national   bank,   p.   2151. 
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RECEIVERS,  cont'd. 
Real    estate    agents: 

Employment      of       real       estate 
agents,  p.  544. 

Reference    and    receiver's    report     d 
344. 

Relation    of    receiver    to     bank     and 

creditors,  p.  542. 
Removal,   p.    539. 

Sale    or    other   disposition    of   assets, 
p.  550: 
Interest    on   purchase    money,    p. 

553. 
Marshaling  assets,  p.  550. 
Purchaser   of  notes,  p.   551. 
Right  of  receiver  to  purchase  at 

his    own    sale,    p.    551. 
Sale    of   assets,    p.    550. 
Savings  banks: 

See   "Savings    Banks." 
Set-ofif,      recoupment     and     counter- 
claim,  p.   555: 
Counterclaim,   p.   558. 
Set-off  by  bank,  pp.  1014,  1050. 
Set-off   by    depositor,    p.    1067. 
Set-off    of    notes    against    claims 

of  bank,  p.  580. 
Set-offs   against  receivers,  p.  556. 
Set-off    by    receiver    in    suit    on 
stockholder's   deposit   claim,   p. 
1876. 
Set-offs  by  receivers,  p.   555. 
Unaccepted        or         unpresented 
checks,  p.  557. 
Special    deposits,    p.    1293. 
Stockholders'    statutory    liability,    p. 
181: 
Enforcement      of      stockholder's 
liability,  pp.  216,  330: 
See    "National    Banks." 
Stockholders'    statutory    liability: 
Exhaustion    of    assets,    p.    182. 
Filing    claim    with     receiver,      p. 

181. 
Judgment    against    bank,    execu- 
tion and  return,  p.  1S3. 
Judicial      ascertainment      of     in- 
debtedness   and    exhaustion    of 
assets,  p.   182. 
Judicial    determination    of    insol- 
vency,  p.   181. 
Necessity    and     sufficiency    gen- 
erally, p.  181. 
Temporary    receivers,    pp.    533,     539, 

?45. 
Time   of   apportionment,   p.   344. 
Title    of   receivers,   p.   542. 
Trust  companies: 

See   "Loan,   Trust,    and     Invest- 
ment   Companies." 
United    States    courts: 

See    infra,    "Jurisdiction." 

Usury,   p.   555. 


RECEIVERS,  TRUSTEES  OR  COM- 
MISSIONERS IN  PROCEED- 
INGS   FOR   DISSOLUTION,   p. 

482. 

See  "Receivers." 

Accounting,   p.   489. 

Appointment,  p.  483. 

Authority,  p.   484. 

Compensation,  p.  487. 

Compromise,  p.  484. 

Constitutionality  of  acts  allowing 
suits    against,    p.    459. 

Constitutionality  of  statutes  restrict- 
ing powers  of  trustee,  p.  459. 

Duties,  p.  486. 

Liabilities,  p.  487. 

Powers  incidental  to  main  power,  o. 
485. 

Removal,  p.  482. 

Revivor    of    actions,    p.    488. 

Rights,   p.   484. 

Salary,  p.  487. 

Selection,   p.  482. 

Suits  against,  p.  488. 

Suits   by,   p.   487. 

Superintendent  of  bank  of  New 
York,   p.   483. 

Termination   of  trust,   p.   488. 

Title,    p.    484. 

Warrant  to  confess  judgment,  p. 
486. 

"RECEIVING,"  p.   405. 

RECEIVING  DEPOSITS  WITH 
KNOWLEDGE  OF  INSOL- 
VENCY 

See   "Insolvency.'' 

RECORD 

Summary  remedies,   p.   1730. 

RECORDING  ACTS 

Collateral   security,   p.    1561. 

REDEMPTION 

Lien  of  bank  on  stock  and  dividends, 
p.   144, 

REDEMPTION    OF   BANK   NOTES 

See   "Bank   Notes." 

REDISCOUNT,  pp.  1525,  1532. 

REDUCTION  OF  CAPITAL  STOCK 

See  "Stock.'' 

REFERENCE 

Actions  to  enforce  stockholder's  lia- 
bility, p.  244. 

Dissolution,   p.    525. 

Insolvency,  p.  525. 

Reference  and  receiver's  report,  p. 
244. 

Time  of  apportionment,  p.  344. 
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REGULATION 

See  "Control  and  Regulation." 

RELATION   BETWEEN   BANK 
AND  DEPOSITOR 

See  "Deposits." 
National  banks,  p.  2025. 

RELEASE 

Cashier,   p.   739. 
Directors,  p.  733. 
President: 

Releasing      bank's      debtors,     p. 
706. 
Release   of   stockholders,   p.   189: 
In  general,   p.   189. 
Resolution  of  board  of  directors, 
p.   189. 

REORGANIZATION,  p.  462. 

Effect   in   general,   p.   463. 

Effect  on  liability  for  debts  of  old 
corporation,  p.  463. 

Effect  on  rights  and  liabilities  of 
stockholders,   p.   464. 

Effect  on  state  bank  of  reorganiza- 
tion as  national  bank,  p.  466. 

Method  prescribed  by  statute,  p. 
462. 

National  banks,  p.  2111. 

Reorganization  agreements,  p.  463. 

Validity  of  reorganization  proceed- 
ings,  p.   465. 

REORGANIZATION      OF      STATE 
BANKS  AS  NATIONAL  BANKS, 

p.  1792. 
Authority,  p.  179S. 
Certificate   of  comptroller,  p.   1791. 
Effect   of   change,   p.   1793. 
Effect   of   reorganization,   p.   1794. 
Mode   of  change,   p.   1793. 
Payment   for    shares     of      stock,      p. 

1795. 
Savings  bank,   pp.  1791,   1793. 
Stockholders'   rights,   p.   1794. 
What  may  be  reorganized,  p.  1793. 

REPLICATION,  p.  1740. 

REPORTS 

See  "Statements  and  Reports." 

REPRESENTATION  OF  BANK  BY 
OFFICERS  AND  AGENTS 

See  "Officers  and  Agents." 
Bills,  notes  and  securities,  p.  759. 

REPRESENTATIONS 

See  "Fraud." 
Cashier,  p.  776. 
Directors,  p.  774. 
False  representations  as  to  credit  of 

another,  p.  786. 
In  general,  p.  773. 
President,  p.  774. 
Teller,  p.  779. 


RES  ADJUDICATA 

Actions  to  enforce  stockholder's  lia- 
bility, p.  249. 

RESCISSION 

Loans  and  discounts: 

Right    to    rescind     discount,      p. 
1592. 
National  banks: 

Subscription  to   stock,  p.   1807. 

Ultra   vires,   p.   2011. 
Sale   of  stock,  p.   105. 
Subscription  to  stock,  pp.  84,  1807. 
Transfer   of   ban):    stock,   p.    105. 

RESERVE     X 

Construction    of   statute,   p.    29. 
Proceeding     to     enforce    distribution 

of  reserve,  p.  80. 
Validity    of    legislation     requiring     a 

reserve,   p.  .15. 

RESIDENCE  OF  BANK,  p.  C6. 

RESIDENTS 

Requirement  of  residency,  p.  15. 

RESTITUTION,  p.   450. 

RETURNS 

See    "Statements    and    Reports." 

REVIEW 

Taxation: 

See    "Taxation." 

REVOCATION 

Certificates   of   deposit,   p.   1277. 
Principal   and   agent: 

Agency  for  collection,  p.  1377. 

REVOCATION   OF  CHECK 

See  "Payment  of  Checks." 

RIGHT  OF  BANKING,  p.  S. 

Authority  of  corporation  organized 
under  general  laws,  p.  6. 

Authority  of  corporations  for  par- 
ticular   purposes,    p.    6. 

Banking  through  agency  of  corpora- 
tion  a  franchise,   p.   6. 

Common-law  right  not  a  franchise, 
p.  2. 

In  general,  p.  2. 

Prohibition   and   regulation,   p.   4, 

Prohibition  of  private  banking,  p.  6. 

Right  of  banking  as   franchise,  p.   2. 

RULES  OF  BANK,  p.  650. 
Deposits,  p.  904. 

SAFETY    FUNDS   AND   DEPOSITS 
OF  SECURITIES,  p.  30. 

Action  by  single  creditor,  p.   34. 
Bank   guaranty   funds,    p.    30. 
Conditions  precedent,   p.   49. 
Constitutionality,  p.  30. 
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SAFETY   FUNDS   AND   DEPOSITS 
OF    SECURITIES,    cont'd. 
Custody,  title  and  control,  p.  33. 
Effect   of  failure   to   deposit,   p.   33. 
Lien    of   state,   p.    33. 
Loss,  p.  33. 
Necessity,  p.   30. 
Obligation  tlierefor.  p.   33. 
Payment,  p.  32. 

Payment   of    debts   therefrom,   p.   34. 
School   funds,   p.   35. 
Sinking  funds,  p.  33. 
Substitution  of  other  securities,  p.  33. 
Withdrawal,  p.  33. 

SALARY   OF   OFFICERS,  p.   304. 

SALE  OF  STOCK 

See   "Transfer   of   Stock.'' 
Lien  of  bank,  pp.  133,  134. 
Unpaid  subscription,  p.  99. 

SALES 

See  "Transfer  of  Stock.'' 
Loan,    trust,    and     investment      com- 
panies, p.  3368. 
Pledge    and    collateral    security; 

Sales  of  security,  pp.  1563,  1568: 
Necessity    for    judgment,    p. 

::563. 
Notice  of  sale,  p.  1564. 
Property    in    hands    of   third 

person,   p.    1563. 
Purchase  by  bank,  p.  1564. 
Sales  under   deed  of  trust,  p. 
1563. 
Receivers: 

See  "Receivers.'' 

SAVINGS  BANKS,  p.  2163. 
Actions,  p.   3223: 

Admissibility      of      evidence,      p. 

•3339. 
Answer,   p.   2337. 
Appeal   and   error,   p.    3336. 
Complaint,    pp.    3237,    3328. 
Costs,   p.   3236. 
Custody  of  deposits  pendmg  suit, 

p.  2237. 
Demand   for   an    accounting,     p. 

3328. 
Demurrer,   p.   3238. 
Evidence,   p.    2338. 
Instructions,   p.   2236. 
Interpleader,  p.   3225. 
Joinder    of    parties,    p.    3235. 
Parties,    p.    3334. 
Parties   to   actions   against  bank, 

p.  3324.  .  ■     ,      ffi 

Parties    to    actions    against    otti- 

cers   of  bank,   p.   2324. 
Pleading,    p.    2337. 
Pleading  in  actions  against  bank, 

p.   2327.  .  •     ,      ffl 

Pleading  in   actions  against  oth- 

cers    or   stockholders   of   bank, 

p.   3238. 
Prerequisites   to   action,    p.   2323. 


SAVINGS  BANKS,  cont'd. 
Actions,  cont'd. 

Presumptions     and     burden     of 

proof,  p.  2238. 
Province    of    court    and   jury,    p. 

3231. 
Right   to    sue    for     money     de- 
posited to  be  repaid  at  certain 
times,  p.  3319. 
Statute   of  limitations,  p.   2224. 
Trial,  p.  2231. 

Weight    and    sufficiency    of    evi- 
dence,  p.    2230. 
When    cause    of    action    accrues, 

p.    2324. 
Whether  a  joint  action  or  sepa- 
rate  actions  proper,  p.   3333. 
Whether    remedy    is    at    law    or 
in    equity,   p.   2S33. 
Appeal   and    error,    p.    2236. 
Assignment   for  benefit  of  creditors, 

p.   2338. 
Bank  notes: 

No    authority    to    issue    circulat- 
ing  medium,   p.   3166. 
Bills,    notes   and   securities: 

Power    to    deal     in      commercial 
paper,  p.  3311. 
Borrowing   money,   pp.    3179,   3183. 
By-laws: 

By-laws  and  rules  intended  to 
protect  bank  from  liability  for 
payments  to  persons  produc- 
ing passbook,  p.  3196. 
By-laws,  rules  or  passbooks  as 
part  of  contract  of  depositor, 
p.  2187. 
Death    of    depositor,     pp.      3305, 

2206. 
■  Payment    to    one    wrongfully    in 
possession     of     passbook,      p. 
2193. 
Statutes,    by-laws    and    rules    re- 
quiring    production     of     pass- 
book,   p.    3319. 
Cashier: 

See      infra,       "Officers       and 
Agents." 
Authority,    p.   3184. 
Certificates    of    deposit,    p.    1365. 
Clerk: 

Authority,   p.   3184. 
Commercial  paper,  power  to  deal  in, 

p.  3211. 
Contracts: 

Power  to  contract  in  general,  p. 
3177. 
Control  and  regulation,  p.  3167. 
Corporators,  p.   2168. 
Costs,   p.   3236. 
Death: 

See      infra,      "Payment       on 
Death    of    Depositor.'' 
Payment    to    one    appointed    ad- 
ministrator    under      erroneous 
belief    that    depositor    is    dead, 
p.  2195. 
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SAVINGS  BANKS,  cont'd. 
Definition,  p.   3165. 
Demurrer,  p.  3328. 
Deposits,   pp.   604,.  2185: 

See    infra,    "Insolvency." 
Assignment  of  deposits,  p.  3209. 
Authority    of   president,   p.    2181. 
By-laws    as   part   of   contract,   p. 

2187. 
By-laws,    rules     and     regulations 
printed    in    passbook,    p.    2188. 
By-laws,    rules    or   passbooks    as 

part   of  contract,  p.   2187. 
Contributory    negligence    of    de- 
positor, p.  2308. 
Disposition   of  deposits,   p.   2189. 
Depositor's    claim    against    bank 

a  chose  in  action,  p.  3186. 
Interest   and    dividends     on      de- 
posits: 
See  infra,  "Interest  and  Divi- 
dends  on  Deposits." 
Liability   of   stockholders   to    de- 
positors,   p.    2168. 
Losses,   p.   2318. 
Order  of  payment: 

See    infra,    "Insolvency." 
Passbooks    as    part    of    contract, 

p.    2187. 
Payment: 

By-laws    and    rules    of   bank 

regulating     payments,      p. 

2189. 

Illustrations,    pp.    2190,    2191. 

Negligence      in      paying      to 

wrong  person,   p.   2191. 
Payment   to   one   wrongfully 
in  possession  of  passbook, 
p.  2193. 
To    whom    payments    to    be 
made,  p.  2189. 
Payment  on   death   of  depositor: 
See      infra,      "Payment       on 
Death    of   Depositor." 
Payment    to    one    wrongfully    in 
possession    of    passbook: 
See  infra,   "Payment  to  One 
Wrongfully   in    Possession 
of   Passbook.'' 
Relation    between   bank   and    de- 
positor, pp.  886,  894. 
Relation    existing   between    bank 

and    depositor,   p.    2185. 
Repayment  of   deposits,   p.   3219: 
By-law    requiring    indemnity 
where    book     is     lost,     p. 
2322. 
Estoppel   to   deny  liability  to 
repay    depositors,    p.    2222. 
Right  to   sue  for  money  de- 
posited, p.  2219. 
Statutes,    by-laws    and    rules 
requiring      production      of 
passbook,    p.    2219. 
"When  bank  may  require  in- 
demnity as   a  condition  of 
payment,    p.    3220. 


SAVINGS  BANKS,  cont'd. 
Deposits,  cont'd. 

Right  to  make  deposits,  p.  2185. 
Rules    as    part    of    contract,     p. 

2187. 
Special  deposits  defined,  p.  2186. 
Statute  requiring  pledge  of  capi- 
tal   stock     and     property     for 
security  of  depositors,  p.  3187. 
Title  to  deposits,  p.  2189. 
What   deposits  may  be   received, 
p.    2187. 
Directors: 

See  infra,  "Officers  and  Agents." 
Discounts: 

See     infra,     "Loans     and     Dis- 
counts." 
Dissolution,   p.   2237. 
Dividends: 

See    infra,    "Interest     and      Divi- 
dends on  Deposits." 
Estoppel: 

Estoppel   of  bank   to     deny     au- 
thority  of   officers,   p.   2184. 
Estoppel    to     deny     liability      to 
repay    depositors,    p.    3222. 
Evidence,  p.  2228: 

Admissibility,   p.   3229. 
Presumptions     and     burden     of 

proof,    p.    2238. 
Weight   and   sufficiency,   p.   2230. 
Executors    and    administrators: 

See       infra,      "Payment      on 
Death    of    Depositor." 
Payment    to    one    appointed    ad- 
ministrator    under     erroneous 
belief  that  depositor  is  dead,  p. 
2195. 
Forfeiture  of  charter,  p.  2237. 
Gifts: 

Gifts    of   deposits    and   rights    of 
donees  after  depositor's  death, 
p.  2306. 
Husband  and  wife,  p.  3303. 
Incorporation,    p.    2167. 
Insolvency,    p.    2238: 

See    infra,    "Receivers." 
Assessments    on    stockholders — 
When    claim     becomes      liqui- 
dated, p.  2248. 
Distribution    and    application    of 

assets,   p.   2341. 
Duties    and    powers    of    trustees, 

p.   2239. 
Effect    of    agreement     to      credit 
debt   due    bank    with      amount 
paid  to  a  depositor,  p.  2247. 
Order  of  payment,  p.  2248: 

As     between      creditors,      p. 

2245. 
As    between     depositors,     p. 

2242. 
As    between    depositors    and 

creditors,   p.   2345. 
Depositors   in   a   corporation 
doing  both  a  savings  bank 
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SAVINGS  BANKS,  cont'd. 
Insolvency,   cont'd. 

Order   of  payment,   cont'd. 

and     a     commercial      bank 
business,  p.  2244. 
General      or      special      and 
stockholding   or   nonstock- 
holding       depositors,        p. 
3242. 
In    general,   p.   2242. 
Parties    to     actions — Action     by 

assignee,    p.    2248. 
Power   of  court  to    scale     down 
deposits      and      authorize      re- 
sumption  of  business,   p.   2240. 
Right    of    depositor    when    bank 
receives    deposit     with     knowl- 
edge of  its  insolvency,  p.  2246. 
Set-off    of    deposit    against    debt 

due  bank,  p.   3246. 
Set-off      of       stockholder's       in- 
debtedness     to      bank    against 
amount      appropriable     to     his 
stock,   p.   2248. 
Instructions,   p.   2236. 
Interest    and    dividends    on    deposits, 
p.  2216: 
Agreement      as      to      time       and 
amount    of   payments,   p.    2216. 
Agreement   by   special    depositor 
not   to   draw   out    interest,     p. 
2216. 
Dividends   as   distinguished  from 

interest,  p.  3316. 
Effect     of     a     depositor's     with- 
drawal    of     reduced      amount 
where    deposits    are    scaled,    p. 
2217. 
Interest    recoverable    by     donee 

of   a   deposit,   p.   3217. 
Liability  for  paying  dividends  or 

interest  not  earned,   p.   2176. 
Out    of    what      funds      dividends 

may  be  paid,  p.  2216. 
Right   to    surplus    after   payment 

of  depositors,  p.  2218. 
Statutory    regulations      and     re- 
strictions,  p.    3217. 
Usury,  p.   2216. 
Interpleader,   p.  2225. 
Investments,  p.   2211. 
Joinder   of  parties,   p.   2225. 
Joint    tenants    and    tenants    in     com- 
mon: 
Joint    tenancies   in     deposits,      p. 
2202. 
Limitation  of  actions,  p.  2234. 
Loans  and  discounts: 

Agreement      as     to      time      and 

amount  of  payments,  p.  3316. 
Agreement   by    special    depositor 
not   to    draw   out     interest,     p. 
2316. 
Amount   that   may  be   loaned,   p. 
2215. 


SAVINGS  BANKS,  cont'd. 
Loans  and  discounts,  cont'd. 

Loans  and  discounts  in  contra- 
vention of  statutory  prohibi- 
tions,  p.   2214. 

N'o  authority  to  make  discounts, 
p.  2166. 

Out  of  what  funds  dividends 
may  be  paid.  p.  2316. 

Power  to  loan  and  discount,  p. 
2213. 

Requirement  as  to  additional  se- 
curity when  funds  are  loaned 
on  stocks  or  mortgages,  p. 
2215. 

Requirements  as  to  value  of  real 
estate  sectirity,  p.  3315. 

Time  for  which  loans  may  be 
made,  p.  2215. 

Usury,   p.   3316. 
Loans   and  investments: 

Liability    of    officers    and    agents 
for  losses,   p.  2172. 
Losses,    pp.    2173,    2218. 
Lost  instruments: 

Pass   book,   pp.   2219-2222. 
Manager: 

See  infra,  "Officers  and  Agents." 
National  banks: 

National     savings     bank     of    the 
District   of   Columbia,   p.    2106. 
Nature   and  status,  p.  3165: 

Bank  notes,  p.  2166. 

Circulating  medium,  p.  2166. 

Discounts,   p.    3166. 

Georgia  statute  construed,  p. 
2166. 

How  question  whether  bank  is 
a  savings  bank  determined,  p. 
3166. 

National  savings  bank  of  the 
District   of   Columbia,   p.   3166. 

No  authority  to  make  discounts 
or  issue  circulating  medium,  p. 
2166. 

No     stock     or     stockholders,     p. 
3166. 
Officers  and  agents,  p.  2170: 

Compensation,   p.   2171. 

Diligence  and  good  faith  required 
in  selling  property,  p.  2177. 

Duties  in  general,  p.  2171 

Election,    p.   2170. 

Eligibility  for  office,  p.  2170. 

Estoppel  to  deny  authority,  p. 
3184. 

Liabilities    in   general,   p.   2171. 

Liability  for  improvidence  and 
reckless  extravagance,  p.  2176. 

Liability  for  losses  on  loans  and 
investments,   p.   2173. 

Liability  for  paying  dividends  or 
interest  not   earned,  p.   3176. 

Liability  of  directors  for  cash- 
ier's misapplication  of  funds, 
p.  2176. 
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SAVINGS  BANKS,  cont'd. 
Officers  and  agents,  cont'd. 
\       Liability     of     trustees     who     do 
nothing    in    execution    of    the 
corporate  power,   p.   3176. 

Method  of  determining  hability, 
p.  3177. 

Mode  of  enforcing  liability,  p. 
3177. 

Power  to  choose  officers  and  ad- 
mit new  members,  p.  3177. 

Prohibition  against  a  trustee  be- 
coming  a    surety,    p.    2177. 
See  infra,  "Representation  of 
Bank      by     0.fficers      and 
Agents." 

.Tenure  of  office,  p.  3171. 
Organization,   p.   3167. 
Parties,  p.  3334. 
Pass   books: 

By-laws,  rules  or  pass  books  as 
part  of  contract  of  depositor, 
p.  2187. 

Effect  of  loss,  destruction  or 
wrongful  retention  of  book,  p. 
2220. 

Indemnity  where  book  is  lost, 
p.  2220. 

Pass  book  not  a  negotiable  in- 
strument, p.  3209. 

Payinent  to  one  wrongfully  in 
possession  of  pass  book,  p. 
3193. 

Repayment   of   deposits,   p.   3219. 

Statutes,    by-laws    and    rules    re- 
quiring    production      of     pass 
book,  p.  3219. 
Payment  of  deposits: 

See   infra,   "Deposits."' 
Payment    on    death    of    depositor,    p. 
2201: 

Authority  to  appoint  person  to 
whom  deposit  shall  be  paid, 
p.  3205. 

By-law  requiring  deposit  of  de- 
ceased depositor  be  paid  to  his 
representative,  p.  3306. 
'  Certain  by-laws  and  rules  of  sav- 
ings banks  intended  to  protect 
the  bank  from  liability,  p. 
2306. 

Deposit'  in  names  of  different 
persons,   p.   3205. 

Effect  of  deposit  in  depositor's 
name  in  trust  for  another,  p. 
3203. 

Gifts  of  deposits  and  rights  of 
donees  after  depositor's  death, 
p.  2306. 

Joint  tenancies  in  deposits,  p. 
3302. 

Joint  tenancy  may  be  created 
by  husband   and  wife,   p.   2303. 

Liability  for  negligently  paying 
to   wrong  person,  p.   3202. 


SAVINGS  BANKS,  cont'd. 

Payment     on     death     of     depositor, 
cont'd. 
Money    deposited    in    depositor's 
name   in   trust   for   another,   p. 
3203. 
Payment    to     administrator    ap- 
pointed   in    another    state,    p. 
2307. 
Where    a    by-law    of    a    savings 
bank  provides  that  the  deposit 
of   a   deceased   depositor   shall 
be  paid  to  her   representative, 
p.  3205. 
Payment  to  one  wrongfully  in  pos- 
sessio'n  of  pass  book: 
Agreement  rendering  bank  liable 
notwithstanding      good      faith 
and  ordinary  care,  p.  2195. 
Bank   not   liable    if   it   has    exer- 
cised reasonable   care,   p.  2193. 
By-law     authorizing     withdrawal 
by   depositor   or    other   person 
authorized  to  receive  payment, 
p.  3193. 
By-laws     and     rules     protecting 
bank    from    liability    for    pay- 
ments   to     persons    producing 
pass  book,  p.  2196. 
By-laws    or    rules    requiring    no- 
tice  that  pass   book  is   lost  or 
stolen — Binding     upon    deposi- 
tors, p.  3199. 
Necessity   of  by-law   or   rule  be- 
ing  brought   to   knowledge    of 
depositor,  p.  3197. 
Negligence     of    bank,    pp.    2191, 

2193,   3194. 
Negligence   of   officers,   pp.   3194, 

3195. 
Pass  book  accompanied  by  forged 

order,  p.  3197. 
Payment    to    one    appointed    ad- 
ministrator    under     erroneous 
belief    that    depositor    is    dead, 
p.  2195. 
Provision     in     addition     to     that 
protecting  bank  that  bank  will 
endeavor  to  protect  depositors, 
p.  3198.  , 
Requirement     binding     notwith- 
standing   illiteracy   of    deposi- 
tor, p.  2199. 
Pleading,  p.  2227. 

Power   to   acquire   property,   p.   3178. 
Power   to    borrow   money,    pp.    3179, 

3183. 
Power    to    borrow    money    and    give 

security,  p.  2179. 
Power  to  choose   officers   and  admit 

new  members,  p.  2177. 
Power  to   contract,  p.  2177. 
Power  to   deal  in  commercial  paper, 

p,  3211. 
Power  to  sell  property,  p.  2179. 
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SAVINGS  BANKS,  cont'd. 
Preference: 

See  infra,  "Receivers." 
Preference   of  deposits  made  by 
savings  banks,  p.  604. 
President: 

See      infra,      "Officers      and 
Agents." 
Autliority,  p.  2181. 
Presumptions    and    burden    of   proof, 

p.  2228. 
Property: 

Power  to  acquire,  p.  217S. 
Questions   of   law   and   fact,   p.   2231: 
General  rules,  p.  2231. 
Illustrations,  pp.  2231,  2236. 
Payments    made    after    death    of 

depositor,  p.  2235. 
Question  of  bank's  negligence  in 
making   payment,   p.    234. 
Receivers,  p.  2238: 

See    infra,    "Insolvency.'' 
Action    by    receiver    to    protect 
bank   against   unauthorized  as- 
signment of  mortgage,  p.  2240. 
Distribution    and    application    of 

assets,  p.  2241. 
Duties    and    powers    of    trustees, 

p.  2239. 
Enforcement  by   receiver   of  lia- 
bility of  officer,  p.  2240. 
Preferences,  p.  2242: 

As      between     creditors,     p. 

2245. 
As    between     depositors,    p. 

2242. 
As    between    depositors    and 

creditors,   p.   2245. 
Depositors   in   a   corporation 
doing  both  a  savings  bank 
and     a    commercial     bank 
business,  p.  2244. 
General  or  special  and  stock- 
holding  or    nonstockhold-. 
ing  depositors,  p.   2242. 
In  general,  p.  2242. 
Presentation    of    claims,    p.   2341. 
Receiver's   sales,  p.  2241. 
Recovery    by    receiver    on    bond 
given    to    enable   bank    to   con- 
tinue  business,   p.   2240. 
Transfer  of  property  or  payment 
of   debts  prior  to   appointment 
of   receiver,   p.   2239. 
When    a    receiver    will    be    ap- 
pointed, p.  2238. 
delation   between   bank   and   deposi- 
tor, pp.  886,  894. 
Reorganization  as  national  bank,  pp. 

1791,  1793. 
Hepresentation    of   bank    by    officers 
and  agents,  p.  2180: 
Cashier,  p.  2184. 
Clerk,   p.   2184. 

Estoppel  of  bank  to  deny  author- 
ity, p.  2184. 


SAVINGS  BANKS,  cont'd. 

Representation    of    bank    by    officers 
and   agents,   cont'd. 
In   general,  p.   3180. 
President,  p,   2181. 
Treasurer,  p.  2181. 
Rules   of  bank,  p.  3180. 
Set-ofI  against  bank: 

Set-off    of    deposit    against    debt 

due  bank,  p.  2246. 
Set-ofi'  of  stockholder's  indebted- 
ness   to    bank   against    amount 
appropriable    to    his    stock,    p. 
2248. 
Stock,  p.  2166: 

Purchase     of    stock     in     another 
corporation,  p.  3178. 
Stockholders,   pp.  2166,  3168: 

Application  of  stock  after  stock- 
holder's  death,  p.   3169. 
Capital  stock  a  security  to  non- 
stockholding       depositors,       p. 
216S. 
Depositors      are     creditors      for 
whose    debts    stockholders    are 
hable,   p.   2168. 
Double   liability   of  stockholders, 

p.  3169. 
Effect  of  limited  liability  clause, 

p.   2169. 
Facts  not  charging  creditor  with 
knowledge    of   bank's   noncom- 
pliance  with   the   law,   p.   2169. 
Liability     of,    stockholders,     pp. 

3168,  3169. 
Liability    of    stockholders    not    a 

penal   liability,   p.   2169. 
Suit  by  depositor   against  stock- 
holder— Effect    of   payment    to 
other  depositors,  p.  2170. 
Taxation,  p.  2338: 

Shares    of    national    banks    held 
by  savings  bank,  p.  2361. 
Treasurer: 

Authority,   p.  3181: 

Borrowing   money,   p.   2183. 
Illustrations,   p.   2182. 
In  general,  p.  2181. 

Trusts  and  trustees: 

Death  of  depositor  who  has  de- 
posited money  in  trust  for  an- 
other,  p.   2203. 
Ultra  vires,  pp.  2177,  2178. 
Usury,  p.  2316. 

SCHOOL  FUNDS,  p.  35. 

SEAL 

Contracts  under  seal,  p.  672. 
Necessity,   pp.   665,   672,   701. 

SECRETARY 

Loan,   trust,   and   investment   compa- 
nies, p.  2262. 
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SECURITIES 

See  "Bills,  Notes  and  Securities;' 
"Pledge  and  Collateral  Se- 
curity." 

SENTENCE    AND     PUNISHMENT, 

p.  449. 

SERVICE  OF  PROCESS 

See   "Process." 

SET-OFF  AGAINST  BANK 

See     "Set-Off      by     Depositor;'' 
"Set-Off,       Recoupment       and 
Counterclaim." 
Bank  notes: 

Set-off  of  its  notes  against  debts 
due  bank,  p.  1641. 
National  banks: 

Allowance  of  set-off  not  within 
prohibition  of  United  States 
Rev.  Stats.,  §  5242,  as  to  pref- 
erences,   p.    2126. 

Prohibition  against  preferences 
on  insolvency  of  bank,  p.  2126. 

Right  of  debtor  to  set  off  amount 
of  his  deposit  at  time  of  bank's 
failure,   p.   2127. 

Set-off  by  debtor  of  claim  against 
bank,  p.  2126. 

Set-off    of    claim    acquired    after 
insolvency  forbidden,  p.  3127. 
Savings  banks: 

Set-off  of  deposit  against  debt 
due  bank,  p.  2246. 

Set-off  of  stockholder's  indebt- 
edness to  bank  against  amount 
appropriable  to  his  stock,  p. 
3248. 
Usury  as  defense  or  set-off  or  coun- 
terclaim in  action  by  bank,  p. 
2051: 

Limitation   of  actions,  p.   2054. 

Note  discounted,  p.  2054. 

Where  actually  paid,  p.  2051. 

Where  not  paid,  p.  2053. 

SET-OFF  BY  BANK,  p.  1009. 

See  "Set-Off  against  Bank;"  "Set- 
Off,  Recoupment  and  Counter- 
claim." 
Accrual  of  right,  p.  1011. 
Application    after   assignment   of   de- 
posit, p.  1053. 
Application  of  payments,  p.  1011. 
Applying    deposit    to    debts    not   ma- 
tured,  p.   1027: 
Allowance  of  set-off  not  in  con- 
flict with  equal  distribution,  pp. 
1028,  1030. 
Attaching  creditors,   p.   1030. 
Contracts     conferring    right,     p. 

1030. 
Executors    or    administrators,    p. 

1031. 
General  rule,  p.   1028. 
Insolvency  of  depositor,  p.  1028. 


SET-OFF  BY  BANK,  confd. 

Applying    deposit   to    liability   as   in- 
dorser,  guarantor  or  surety,  p. 
1031: 
Bank  liable  as  indorser,  etc.,  for 

depositor,    p.    1033. 
Bankruptcy  act,  p.  1032. 
Depositor    liable     as    guarantor, 

etc.,  p.  1031. 
Right  of  bank  in  general,  p.  1031. 
Right   of  maker  to  have   deposit 
applied,   p.   1032. 
Applying   individual    deposit   to    firm 
debt  and  vice  versa,  p.  1051: 
Applying  firm  deposit  to  individ- 
ual dStt,  p.  1052. 
Deposit     of     partner     continuing 
business    after     dissolution,    p. 
1051. 
Deposits    by    surviving    partner, 

p.  1051. 
Dormant  partner  individually  us- 
ing  trade   name,    p.    1052. 
Individual   deposit   to   firm   debt, 
p.  1051. 
Assignment: 

Application   after   assignment   of 
deposit,  p.  1053. 
Assignment  for  benefit  of  creditors: 
Debts   not  matured,   p.   1054. 
Right   of  bank  after  assignment, 
p.  1053. 
Bank  notes: 

Right  of  bank  to  set  off,  p.  1687. 
Bills  and  notes: 

Right  of  acceptor  of  bill  to  have 
deposit    of   drawer    applied,    p. 
1058. 
Certified   checks: 

Indebtedness    of   holder   can   not 
be    set    off    against    check,    p. 
11S7. 
Collections: 

Application  of  proceeds  to  debts 
due  bank,  p.  1450. 
Conditions  precedent,  p.  1011. 
Consent  of  depositor,  p.  1014. 
Damages  for  refusal  to  pay,  p.  1168. 
Death  of  depositor,  p.  1017. 
Debts   to   which    application   may  be 
made,  p.  1020: 
Debt    reduced    to    judgment,    p. 

1023. 
Debts  due  bank,  p.  1020. 
Debts    secured    by   collateral   se- 
curity, p.  1022. 
Demand  notes,  p.  1023. 
Indebtedness    secured    by    mort- 
gage, p.  1023. 
Indorsed  notes,  p.  1022. 
Insurance  premium,  p.  1023. 
Joint   or   several  notes,   p.   1022. 
Liability  on  dishonored  paper,  p. 

1022. 
Lien  debt  assumed  by  depositor, 
p.   1024. 
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SET-OFF  BY  BANK,  cont'd. 

Debts   to  which   application   may   be 
made,   cont'd. 
Matured  notes,  p.  1031. 
Money  paid  on  depositor's  debts, 

p.  1024. 
Notes    and   acceptances    payable 

at  bank,,   p.   1034. 
Notes  of  firm,  p.  1022. 
Particular     claims     or     debts,     p. 

1031. 
Town  warrants,  p.   1033. 
Unliquidated   claims,   p.    1031. 
Where      depositor      owes     more 
than  one   debt,   p.   1031. 
Deposit  by  agent  in  which  he  has  a 

beneficial   interest,   p.    1013. 
Deposit    by    assignee    for    benefit    of 

creditors,  p.   1013. 
Deposit   by    executor    or    administra- 
tor, p.   1013. 
Deposit  by  public  officer,  p.  1013. 
Deposit   of  husband   against   note   of 

husband  and  wife,  p.  1014. 
Deposits  belonging  to  third  persons, 
p.   1035: 
Application     of   funds     deposited 

by  one  as  trustee,  p.  1044. 
Application  of  special  deposit  by 
agent    to    debts    of    third    per- 
sons, p.  1038. 
Applying    funds    of    principal    or 
consignor    to     debt    of    agent, 
factor  or  broker,  p.   1038. 
Applying    individual     deposit    to 
firm    debt    and    vice    versa,    p. 
10.:]. 
Consent   of  depositor,   p.   1036.  _ 
Deposits  must  belong  to  deposi- 
tor    in     absence     of    fraud    or 
gross  negligence,  p.  1036. 
General   rule,   p.    1035. 
Money  placed  to  credit  of  debtor 

through  mistake,   p.   1038. 
Xotice  to  bank  of  adverse  claim, 
p.   1037. 
Deposits    made    and    debts    owed    m 
different  capacities   or  by  different 
persons,   p.    1013. 
Deposits   made   for   special  purposes, 

p.  1033. 
Deposit  to  meet  check  of  third  per- 
son,  p.   1035. 
Deposit   to  meet  outstanding  checks, 

p.   1034. 
Deposit   to  pay   designated   debts,   p. 

1034. 
Duty  of  bank  to  avail  itself  of  right, 

p.  1037. 
Equity,  enforcement  in,  p.  1037. 
Estoppel,   p.   1037.         , 
Factors   and   commission   merchants, 

p.   1040. 
Fraud   and  deceit:  ,      ■      j 

Moneys      fraudulently     obtained 
by  depositor,  p.  1052. 


SET-OFF  BY   BANK,  cont'd. 

Funds   and   deposits   to   which   appli- 
cable,  p.    1018: 
Deposit    after    maturity    of   debt, 

p.  1019. 
Deposit    in    name    of   other   than 

owner,  p.  1030. 
Depositor   having   two   accounts, 

p.    1020. 
Deposits  in  usual  course  of  busi- 
ness, p.  1018. 
Notes     which     bank     refused    to 

discount,    p.    1019. 
Proceeds    of    note    or    draft    dis- 
counted,  p.   1019. 
Proceeds    of   paper   left   for    col- 
lection, p.  1019. 
Right    to    apply    entire    deposit, 

p.   1018. 
Source  of  deposit,  p.  1019. 
General  lien,  p.  1010. 
General  rule,  p.  1009. 
Guaranty: 

Right     of     suret}',     indorser     or 
guarantor   to    have    deposit    of 
principal    applied,    p.    1054. 
Guardian  and  ward,  p.  1049. 
Independent  of  statute,  p.   1011. 
Indorsement: 

Right  of  surety,  indorser  or  guar- 
antor to  have  deposit  of  prin- 
cipal applied,  p.   1054. 
Insolvency  of  bank,  p.   1017. 
Insolvency  of  depositor,  p.  1015. 
Insolvency   of   depositor   before    ma- 
turity of  debt,  p.  1028. 
Lien,  p.  1010. 

Maturity  of  debt,  pp.  1011,  1019,  1054: 
See   infra,   "Applying  Deposit   to 
Debts  Not  Matured." 
Mutuality  of  obligation,  p.  1012. 
National  banks,  p.   1817: 

Express    agreements,    p.    1820. 
In  general,  p.  1817. 
Liquidation  of  bank,   p.   1821. 
Notice     of     claim     of     equitable 

lien,  p.   1830. 
Provision      in     charter,      by-laws 
and   stock   certificates,   p.   1818. 
Setting     off    debts     from     stock- 
holder    against    dividends,     p. 
1821. 
Ultra  vires,  pp.   1818,   1819. 
Nature  as  set-off  or  lien,  p.   1010. 
Notice  to  depositor,  p.  1015. 
Option  of  bank,  p.  1027. 
Partnership: 

See    infra,    "Applying    Individual 
Deposit  to  Firm  Debt  and  Vice 
Versa." 
Persons    against   whom    available,    p. 
1024: 
Attaching  creditors,  p.  1026. 
Depositor  himself   p.  1025. 
In  general,  p.  1034. 
Persons     presenting     checks,     p. 
1025. 
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SET-OFF  BY   BANK,  cont'd. 
Pledge  to  secure  special  demand,  p. 

1035. 
Principal   and   agent,   pp.   1013,   1038: 
Application  to   debt   of  agent,  p. 

1038. 
Applying  funds  of  agent  to  debt 

of  principal,  p.  1044. 
Bank     without     notice     of     the 

agency,    p.    1039. 
Deposit      followed       by       word 

"agent,''   p.    1040. 
Funds    deposited    by    agent     or 
broker   in   name   of   third   per- 
son,  p.   1043. 
Funds    placed     by      mistake      to 
credit  of  local  dealer,  p.  1044. 
Principal  and  surety: 

Right    of     surety,     indorser     or 
guarantor    to    have    deposit    of 
principal  applied,  p.  1054. 
Public  funds: 

Application   of  deposit   of  public 
officer,  p.  1059. 
Public  officers: 

Application    of    deposit    of    pub- 
lic  officer,   p.   1059. 
Receiver,    pp.    1014,    1050. 
Right  of  acceptor  of  bill  to  have  de- 
posit of  drawer  applied,  p.   1058. 
Right   of   set-off   against  deposits,   p. 

1010. 
Right  to  make  application  in  general, 

p.   1009. 
Setting  off  debts   owing  to   bank  by 
drawer  of  check,  p.  1135: 
Application       of       collateral,      p. 

1137. 
General   deposit   against   individ- 
ual debt  of  partner,  p.   1137. 
Matured   demands,   p.    1135. 
Unmatured  demands,  p.   1137. 
Set-off  not  a  lien,  p.   1011. 
Time    when    right    arises,    p.    1018. 
Trust  funds: 

Application    of    funds    deposited 
by  one  as  trustee,  p.  1044. 
Application  to  debts  of  bene- 
ficiary,  p.    1050. 
Application  to  debts  of  trus- 
tee,  p'.    1044. 
Notice,    p.    1046. 
Usury,  p.   2068. 
Waiver,   p.   1037. 

What    constitutes    appropriation,    p. 
1036: 
In  general,  p.  1035. 
Unauthorized     charge     by     bank 
clerk,  p.  1026. 
When  application  must  be  made,  p. 
1036: 
Application  on  last  day  of  grace, 

p.   1036. 
Day    on    which    obligation    ma- 
tures,   p.    1026. 
Where    check   presented   by   an- 
other  than   depositor,   p.   1036. 


SET-OFF  BY  DEPOSITOR,  pp.  634, 

635,   1059. 

See     "Set-Off      against     Bank;" 

"S  e  t-Off,      Recoupment     and 

Counterclaim."* 

Appropriation   by  check  to  payment 

of  indebtedness,  p.  1061. 
Assignment  for  benefit   of  creditors: 
Against    assignee     of     bank,     p. 
1067. 
Assignments: 

Right    of   assignee    of    depositor 
after   insolvency   of    bank,     p. 
1073. 
Attorney,  p.  1061. 
Costs,  p.  1071. 

Debts  and  claims  which  may  be  set- 
off,   p.    1061: 
Bank  a  state  depositary,  p.  1063. 
Bond    and    mortgage,    p.    1064. 
Church  notes,  p.  1063. 
Claim    for    dividends    wrongfully 

received,  p.  1064. 
Direct  and  ascertained  indebted- 
ness,  p.   1061. 
Funds   received   for  use   of  com- 
missioners,  p.    1064. 
Matured    debts,    p.    1063. 
Notes,  p.  1063. 
Particular   claims   or  obligations, 

p.   1063. 
Undue  notes,  p.  1063. 
Descriptio   personae,    p.    1060. 
Executors    and    administrators: 

Administrator         of         insolvent 
banker,    p.    1068. 
Funds    and    deposits   which    may   be 
set-off,   p.  1064. 
Amount   paid   on    proposed     in- 
creased  capital   stock,   p.   1067. 
Demand  or  notice,  p.   1064. 
Deposit    as    trustee     against     in- 
dividual  debt,  p.   1066. 
Deposit  •  of    public     officers'     at- 
torney, p.   1067. 
Deposit  made  after  suit  and  be- 
fore   insolvency,    p.    1065. 
Partnership    deposit    against    in- 
dividual   debt   and   vice    versa, 
p.   1066. 
Proceeds    of    draft    against     lia- 
bility after  dishonor,  p.  1065. 
Proceeds   of    note      against     lia- 
bility thereon,  p.  1065. 
Wife's    money    credited   by   mis- 
take  to  husband,  p.  1067. 
Unmatured  deposits,  p.  1065. 
Funds  of  trustee,  p.  1061. 
General  rule,  p.   1059. 
Guaranty: 

Right    of    guarantor    for     repay- 
ment   of    deposit,    p.    1073. 
Right    of   principal    to    have    de- 
posit  of   guarantor   applied,   p. 
1073. 
Indorsement: 

Right   of   indorser,   p.    1071. 
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SET-OFF  BY  DEPOSITOR,  cont'd. 

Interest,  p.   1071. 

Loss  of  set-off  by  payment  of  debt, 
p.  1070. 

Maturity   of   debts,   pp.   1062,    1065. 

Nature  and  extent  generally,  p.  1059. 

Partnership    deposit,   p.    1061. 

Partnership    deposit    against   individ- 
ual debt  and  vice  versa,  p.  1066. 

Person    against    whom    set-off    avail- 
able, p.   1067. 

Pledge  and  collateral  security: 

Transferee    or   pledgee    of   bank, 
p.  1068. 

Principal   and  surety: 

Right   of  surety,   p.   1071. 

Public  officer,  p.  1061. 

Receivers,    p.    1067. 

Right  of  depositor  in  insolvent  bank, 
p.  1061. 

Special   deposits,  p.   1298. 

Transferee   or   pledgee   of    bank,     p. 
1068. 

Trustee's    deposit    against    individual 
debt,  p.  1066. 

SET-OFF,       RECOUPMENT      AND 
COUNTERCLAIM,   p.    634. 

See      "Counterclaim;"      "Set-Off 
against     Bank;"     "Set-Off     by 
Bank;"     "Set-Off    by    Deposi- 
tor." 
Action    for    unpaid     subscription,     p. 

101. 
Actions  to  enforce  stockholder's  lia- 
bility,   pp.    223,    1876,    1888,    1889. 
Application  of  deposits  to  debts  due 
bank   or  set-off  by  bank: 
See  "Set-Off  by  Bank." 
Assignments  for  benefit  of  creditors, 

p.  573. 
Bank  notes,   p.   580. 
Claims  that  may  be  used  as  set-offs, 

p.  636. 
Collections: 

Right   to    set-off    paper     agamst 

debt   owing  by  bank,   p.   1390. 

Conditions   annexed   to    exercise     of 

right,  p.  635. 
Correspondent    bank,    p.    637. 
Deposits,   p.   573. 

Enforcing  liability  of  officers,  p.  379. 
Estoppel,    p.    638.  ^     ft    ^    aoo 

Estoppel  to  interpose  set-off,  p.  bin. 
Insolvency,   p.  -634: 

Claims  that  may  be  used  as  set- 
offs, p.  636. 
Conditions    annexed    to    exercise 

of   right,    p.    635. 
Correspondent   bank,   p.   637. 
Estoppel  to   interpose   set-ott,  p. 

638.  .         ,       , 

Right  of  set-off  against  bank,  p. 

634 
Set-off  by  depositors,  p.  635 
Unpresented    checks,    p.    637. 


SET-OFF,      RECOUPMENT      AND 
COUNTERCLAIM,    cont'd. 
Lien  of  bank: 

See   "Set-Off  by  Bank." 
Receivers,  p.  555: 

Counterclaim,    p.    558. 
Set-oft'  by   receiver    in    suit     on 
stockholder's  deposit  claim,  p. 
1876. 
Set-off    of   notes    against    claims 

of  bank,  p.  580. 
Set-offs   against  receivers,   p.  556. 
Set-offs  by  receivers,  p.  555. 
Unaccepted       or        unpresented 
checks,  p.   557. 
Unpresented   checks,   p.   637. 
Usury,  p.  1584. 

SHAREHOLDERS 

See  "Stockholders." 

SHARES 

See  "Stock." 

SHARES   OF   STOCK 

See  "Stock." 

SHAVING,  p.  1526. 

SHERIFF'S  SALE 

Lien   of  bank,   p.   187. 

SIGNATURE 

See   "Payment   of   Checks." 
Bank  notes,  p.   1647. 
Cashier: 

Restrictions    requiring    signature 
of   president    and     cashier,     p. 
711. 
Certification    as    guaranty    of    signa- 
tures  of  payee   or  other  indorsers, 
p.  1176. 
Certification   guarantees   genuineness 

of  drawer's  signature,  p.  1176. 
Forgery: 

See     "Forgery;"      "Payment      of 
Forged  or  Altered  Paper." 
Restrictions    requiring    signature    of 
president    and   cashier,   p.   711. 

SINKING  FUNDS,  p.  33. 

SLANDER  OF  CREDIT,  p.  787. 
Action,  pp.  1155,  1156. 

SPECIAL    DEPOSITS,   p.    1286. 
Action  against  bank,  p.   1308. 
Bailment,  p.  1397. 
By-law: 

Liability   under   by-law,   p.    1300. 
Cashier,  p.  750. 
Change    from   general   to   special,   p. 

1287. 
Construction  of  contract,  p.  1388. 
Definition,  p.   3186. 
Distinguished  from  general,  p.   1286. 
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SPECIAL    DEPOSITS,    cont'd. 

Dut}'   and   liability  of  bank,   p.   1398: 
Attachment,    p.    1300. 
Bailee,  p.   1298. 
By-law,  p.  1300. 
Care  bestowed  on  own  business. 

p.  1303. 
Degree  of  care  required,  p.  1300. 
Deposit   for   security,   p.   1303. 
General'  rule,   p.    1298. 
Gross    negligence,    p.    1300. 
Liability   for   acts    of   officers,   p. 

1303. 
Liability   for    transfer   to   branch 

bank,  p.  1308. 
Liability    in    absence     of      negli- 
gence,  p.    1299. 
Liability  of  bank  as    bailee     for 
mutual  benefit  or  hire,  p.  1303. 
Liability    of    bank    as    gratuitous 

bailee,    p.    1303. 
Liability   of   bank   for   delivering 
deposit    to    wrong    person,    p. 
1306. 
Liability    of    bank    for     loss      by 

theft,   p.    1306. 
Negligence,    p.    1300. 
To   hold   intact,   p.   1299. 
Embezzlement      and       misappropria- 
tion,  p.   790: 
See  infra,  "Remedy  for  Con- 
version   or    Misappropria- 
tion  of   Special   Deposits." 
Liability  of  bank,  p.  1306. 
Evidence,  p.  1312. 
Executors     and      administrators,      p. 

1294. 
Insolvency,  p.   604: 

Deposits  after  insolvency,  p.  518. 
Preference,    p.    1309. 
Interest  of  bank,  p.  1397. 
Larceny: 

Liability    of    bank    for     loss      by 
theft,  p.   1306. 
Liability  with   respect  to  special   de- 
posits, p.  362. 
Lien,  p.   1298. 

Limitation  of  actions,  p.   1311. 
National   banks,   p.   3038: 

Larceny   of   deposit  by  bank   of- 
ficers,   p.    3031. 
Liability   for   loss    of    deposit    in 

general,    p.   2030. 
Liability    for    securities    received 
with     undertaking     to      return 
those  of  different  class,  p.  2033. 
Power   to    receive,   p.    3028. 
What   may   be   received,   p.   3030. 
Negligence,    pp.    1399,    1300. 
Notice   of   dishonor,  p.   1475. 
Passbook: 

Entered   on  passbook,   p.   1389. 

Payment,   p.    1309. 

Power   of  bank  to  accept,  p.   1398. 


SPECIAL    DEPOSITS,    cont'd. 
Power   of   officers,   p.   747. 
Preference,   pp.   604,   1309: 

Checks    deposited   for   collection, 

p.   609. 
Deposit    of    trust    funds: 

See    "Trusts    and    Trustees.'' 

Deposits    received    for    a    special 

or   designated   purpose,   p.   606. 

General  rule,  p.   604. 

Money  deposited  to  meet  a  note, 

p.   607. 
Reason    of    rule    making    special 

deposits  a  trust  fund,  p.  607. 
What  constitutes  special  deposit, 
p.   605. 
Presumotions    and    burden    of   proof, 

p.  1313. 
Proceedings    to    recover    deposit,     p. 

1311. 
Public  officers,  p.  1393. 
Questions  of  law  and  fact,  p.  1309. 
Receipt,  p.  1363. 
Receivers,  p.  1393. 

Remedy    for    conversion     or     misap- 
propriation   of    special    de- 
posits, p.   372: 
See      infra,      "Embezzlement 
and    jMisappropriation.'' 
Concurrent  remedies,  p.  379. 
Demand    of   suit    as    a   condition 

precedent,  p.  376. 
Equitable     proceedings      against 

directors,   p.   375. 
Exhausting       remedies       against 

corporation,  p.  378. 
Individual    or    collective    benefit, 

p.   377. 
Ninety-fourth  equity  rule,  p.  377. 
Right  passes   to   assignee   or   re- 
ceiver,  p.   377. 
Right    to    proceed    in    equity,    p. 

375. 
Stockholders,    p.    377. 
Repayment,  p.  1309. 
Set-off  by  depositor,   p.   1298. 
Teller,  p.  753. 
Title   of  bank,   p.   1397. 
Trust   funds,   p.   607. 
What   constitutes    special   deposit,   p, 

605. 
What    deposits    are    special: 

Consideration     for    contract,      p 

1287. 
Construction  of  contract,  p.  1388 
Deposit    by   executor    or    admin- 
istrator, p.  1394. 
Deposit  by  particular   person,  p 

1293. 
Deposit  by  public  officer,  p.  1293 
Deposit    by    receiver,    p.    1293. 
Deposit    credited    to    account,    p 

1295. 
Deposit    for    particular    purpose 
p.   1291. 
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SPECIAL  DEPOSITS,  cont'd. 
What  deposits  are  special,  confd. 

Deposit   for   security,  p.   1293. 

Deposit     made     under      special 
agreement,    p.    1387. 

Deposit      mingled      with       other 
funds,  p.  1296. 

Deposit    subject     to      check,      p. 
1296. 

Deposit  to  be  paid  to  particular 
person,   p.   1295. 

Deposit  to  pay  check,  p.   1291. 

Deposit    to    pay    purchase    price, 
p.   1291. 

Deposit    without    agreement,    p. 
1290. 

Entered  on  deposit   certificate,  p. 
1289. 

Entered   on  passbook,   p.   1289. 

Evidence    to   prove    deposit    spe- 
cial,  p.   1297. 

Payment   to   be   made    on   condi- 
tion,, p.    1290. 
What  may  be  specially  deposited,  p. 
1297. 

SPECULATION 

Liability   on   bond,   p.   315. 

STATE 

Dividends,   p.   124. 
Liability  on  subscription,  p.  92. 
Power  of  state  to  incorporate,  p.  46. 
Power    over    national    banks: 

See    "National    Banks." 
Power  to  tax  banks,  p.  2295. 
Preference: 

Deposits  of  public  money,  p.  614. 
Preference  of  claims  of  state  on 
insolvency,   p.    593. 
Provisions   conferring"  on   state   bank 
the    state's    rights    and    privileges, 
p.   649. 
Public  funds: 

See   "Public   Funds." 
Right  of  state  to  sue  for  money  de- 
posited by   state   officer,   p.   1329. 
State    as    a    stockholder,    p.    124. 
Statutory  liability  of  stockholders,  p. 

174. 
Stockholders,  p.  152. 
Taxation,   p.   2395. 

STATE  BANK 

See     "Reorganization     of     State 
Bank  as   National  Bank." 
Definition,   p.    7. 

Distinguished    from     national     bank, 
p.  13. 

STATEMENTS  AND  REPORTS,  pp. 

35,    354. 
Actions: 

Failure    to    file    reports,    p.    1723. 
Contents,  p.  36. 
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STATEMENTS      AND      REPORTS, 

cont'd.  ' 

Criminal  law: 

As  to  criminal  responsibility  for 
making    false    entries     or      re- 
ports,   see    "Criminal    Law." 
Denial    of    access    to     state      courts, 

p.  36. 
Directors: 

Liability    for    making    false      re- 
port,  p.    1907. 
Duty  to   make   and   effect   of  failure, 

p.  35. 
Failure    to   make    and   publish    state- 
ments,  p.   354. 
False  reports  and  statements,  p.  354. 
False    reports,    statements,     and     re- 
turns: 
Criminal  responsibility,  p.   411. 
False  minutes  of  board  meeting, 

p.  411. 
Motive   or  intent,   p.   413. 
Persons    included    in    statute,    p. 

413. 
What    constitutes    exhibiting,    p. 

412. 
When  false,  p.  412. 
False        statements        knowingly 

made,    p.    355. 
Form,   p.   36. 
Indictment: 

See    "Indictment." 
Liability    of    officers    and    direct- 
ors, p.  354. 
Liability    with    respect     to      reports, 
statements,  and  representations,  p. 
354. 
Loan,    trust,    and     investment      com- 
panies, p.  2252. 
National   banks,   pp.   1*85,   1786. 
Returns    as    notice    of   bank's    condi- 
tion, p.  38. 
Statutory      provisions      and      repeal, 

p.  35. 
Substantial  compliance,'  p.  36. 
Taxation,    p.   2400: 

Amount    of   stock   held   by   each 

stockholder,    p.    2402. 
Capital,   p.   2401. 

Compelling   disclosure   of   names 
of    shareholders     and      deposi- 
tors, p.  2403. 
Conclusiveness      of      return,       p. 

2403. 
Deposits,   p.   2401. 
Name    of    stockholders,    p.    2402. 
Residence     of     shareholders,      p. 

2402. 
Return    by    bank    of    assessment 
of    property,    p.    2400. 
Time   to   make,   p.   36. 
Verification,  p.  37. 

STATUTES 

Construction,  p.  75. 
Construction    of    banking     laws,      p. 
647. 
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STATUTES,  confd. 
Construction  of  criminal  statutes,  p. 

394. 
Construction   of   statutes,   p.    19: 

Insolvency    proceedings,    p.    460. 
Curative    legislation,    pp.    22,    58. 
Directory   provisions,    p.    715. 
General  and   special  laws: 

Taxation,    p.    2302. 
Incorporation: 

See    "Incorporation." 
Lien  of  bank  on  stock  and  dividends: 
See  "Lien  of  Bank  on  Stock  and' 
Dividends." 
Mandatory  provisions,  p.  715. 
Repeal: 

Charter  as  contract: 

See   "Charter." 
Implied   repeals    not    favored,   p. 

460. 
Statutory   liability   of   stockhold- 
ers, p.  162. 
Repeal  by  implication,   p.   18. 
Repeal  of  criminal  statutes,  p.  395. 
Retroactive  effect  of  statutes,  p.  127. 
Retrospective  effect: 

Actions  to  enforce  stockholder's 
■liability,   p.   214. 
Retrospective  operation,  p.  716. 
Scope    of   statutes,    p.    16. 
Special    act: 

Change    of    name,    p.    66. 
Statutory  provisions,   p.    15. 
Stockholder's   liability: 

See    "Stockholders." 
Submission   of   general   banking   law 

to  people,  p.   15. 
Submission  to  popular  vote,  p.  71. 

STATUTORY  LIABILITY 

See  "Stockholders." 
National   banks: 

See    "National    Banks." 

STAY  OF  PROCEEDINGS 

Actions  to  enforce  stockholder's  lia- 
bility, p.  228. 

STOCK 

See  "Stockholders." 
Amount   of   capital,   p.   77. 
Amount  of  capital  and  shares,  p.  75. 
Attachment,  p.   121. 
Authority  to  issue,  p.  2072. 
Bank  purchasing  its   own  stock,  pp. 
103,    104,    414,    659,    1809,    1998, 
2268: 
See  "Transfer  of  Stock." 
Bank    purchasing     stock     in     other 

bank,  pp.  660,  1809,  2178. 
Bank's    authority    to     purchase,     p. 

1627. 
Capital    and     capital     stock      distin- 
guished, p.  76. 


STOCK,   cont'd. 

Capital  stock,  p.  76: 

See    "Ownership    of    Capital 
Stock;"    "Trust    Fund    for 
Benefit   of   Creditors." 
Capital  stock  fund  for  all  credit- 
ors, p.  535. 
Capital    stock     and      shares      distin- 
guished,  pp.    33,    58,    76. 
Certificates   of  stock: 

See    "Certificates    of    Stock." 
Chose  in  action,  p.  77. 
Construction  of  statute,  p.  75. 
Criminal    responsibility: 

Purchase    by    bank    of    its    own 
shares,  p.  414. 
Definitions,   p.   1797. 
Director's    individual     liability     with 
respect    to    sale,    transfer    or    pur- 
chase   of   stock,    p.    367. 
Dissolution: 

Failure    to    pay    up    full    capital 
stock,  p.  471. 
Dividends: 

See  "Dividends." 
Execution,   p.   121. 
Gifts,  p.  114. 

Increase   of  capital  stock: 
Estoppel: 

Resolution     of     stockholders 

as  estoppel,  p.   1798. 
Waiver   of    right     to     insist 
upon      payment       of      full 
amount,    p.    1800. 
National   banks,   p.    1798: 

Action    to    enforce   payment, 

p.    1804. 
Approval    and    certificate    of 

comptroller,    p.    1801. 
Assent   of    stockholders,     p. 

1798. 
Collateral    attack    upon    cer- 
tificate   of    comptroller,    p. 
1802. 
Delivery      of      certificate     of 

stock,  p.  1803. 
Effect      of       certificate       of 

comptroller,  p.   1803. 
Estoppel    to    question    regu- 
larity, p.  1804. 
Payment    in    full     of     whole 
amount     of     subscrip- 
tion,   p.    1799:  ■ 
Essential,    p.    1799. 
Reduction       of       whole 
amount  of  increase,  p. 
1799. 
Rights    and   liabilities   of 

subscribers,    p.    1800. 
Waiver    of    right    to    in- 
sist   upon    payment    of 
full  amount,  p.  1800. 
Recovery    back    of    payment 
where    increase     fails,     p. 
1803. 
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STOCK,    cont'd. 

Increase   of   capital    stock,    cont'd. 
National  banks,  cont'd. 
Requisites,  p.  1798. 
Steps    essential    to   valid   in- 
crease,  p.    1798. 
Validity,  p.   1798. 
Increase   of   capital   stock   and   num- 
ber of  associates,  p.  78: 
A    fraudulent    overissue    of    cer- 
tificates   of    stock,    p.    79. 
Apportionment     and     disposition 

of    increased    stock,    p.    79. 
In  general,  p.  78. 
Maximum  and  minimum  capital, 

p.  78. 
Mode  and  validity,  p.  78. 
Issue    of   stock: 

See   "Subscription   to    Stock."' 
Judicial   sales,   p.    121.  ' 
Liability    for    and    collection    of    un- 
paid balances: 
See   "Subscription   to   Stock." 
Liability  of  stock  for  debts  of  stock- 
holders, p.   131: 
Attachment,    p.    131. 
Execution,  p.  121. 
In  general,  p.  131. 
Judicial  sales,  p.  121. 
Tax  sales,  p.   131. 
Lien  of  bank  on  stock  and  dividends: 
See  "Lien  of  Bank  on  Stock  and 
Dividends." 
Medium  of  payment,  p.  86. 
■Ownership    of    capital    stock: 

See      "Ownership       of       Capital 
Stock." 
Payment: 

See    "Subscription    to    Stock." 
Personal   property,    p.    77. 
Pledge    and    collateral     security,     p. 
113: 
Bank's   own   stock,  p.   1549. 
Stock  as  collateral,  p.  1549. 
Stock   as    security,   p.    1566. 
Purchase   by  corporation   of  its   own 
stock,    pp.     103,    104,    414,    659, 
1809,   1998,  2368. 
Loan,  trust,  and  investment  com- 
panies,   p.    3368. 
Purchase    of    shares    of    another    na- 
tional bank,  p.  1809. 
Purchase    of    stock    in    another    cor- 
poration, pp.  660,   1809,  3178. 
National  banks,  pp.  1809,  1998. 
Savings    banks,   p.   3178. 
Reduction   of   capital   stock,   p.   80: 
Disposition    of  proceeds   of   sur- 
rendered  stock,   p.   80. 
In  general,  p.  80. 
Mode    and   validity,   p.    80. 
National   banks,    p.    1804: 

Claims       which       may       be 

charged    ofif,   p.   1805. 
Reduction    to    meet    impair- 
ment of  capital,  p.  1804. 


STOCK,   cont'd. 

Reduction   of  capital  stock,  cont'd. 
National  banks,  cont'd. 

Right      of      stockholders     to 
capital   set   free   by   reduc- 
tion,  p.   1804. 
Stockholders    who     are      en- 
titled     to      proceeds        of 
charged-off   assets,   p.  1805. 
Relief  against  reduction,  p.  81. 
Subscription: 

Liability        of       subscribers, 
p.  96. 
Savings  banks,  p.  3166. 
State: 

State   a  subscriber,  p.   87. 
Subscription  to  stock: 

See  "Subscription  to  Stock.'' 
Surrender  of  stock  to  bank,  p.  81. 
Taxation: 

See   "Taxation."' 
Tax  sales,  p.  121. 
Transfer  of  stock: 

See   "Transfer  of  Stock." 
Unlawful    disposition    of     stock,      p. 

379. 
Valuation   of  shares,   p.   3410. 
Value  of  bank's  shares,  p.  78. 

STOCKHOLDERS,   p.    146. 

See   "Actions   to   Enforce   Stock- 
holder's    Liability;"    "National 
Banks;"  "Stock." 
Action  by  stockholder  to  enforce  lia- 
bility of  officers: 
See   "Officers   and   Agents." 
Actions: 

See    infra,    "Suing   or   Defending 
on    Behalf    of    Bank." 
Actions  to  enforce  stockholder's  lia- 
^bility: 
See   "Actions   to   Enforce   Stock- 
holder's   Liability." 
Agent  of  stockholders,  p.  3144. 
Assignments: 

See    infra,    "Liability    for    Debts 
and  Acts   of  Bank." 
Assignments    for    benefit    of    credit- 
ors: 
Assent  of  stockholders,  p.-  563. 
Bank    notes,    p.    1694: 
Actions,  p.  1703. 
Apportioned    liability,    p.    1697. 
Attachment    of   bank's   property, 

p.   1703. 
Discharge     of     stockholders,      p. 

1698. 
Effect    of    forfeiture    of    charter, 

p.   1699. 
Evidence,  p.   1704. 
Extent   of  liability,  p.   1696. 
Foreign    corporations,   p.   1703. 
Illustration,   p.    1698. 
Individual  liability  of  stockhold- 
ers, p.  1694. 
Interest,  p.  1700. 
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STOCKHOLDERS,    cont'd. 
Bank  notes,  cont'd. 

Judgment,  p.  1705. 
Liability  for  bills  wrongfully  is- 
sued, p.  1700. 
Liability   on   bond,   p.   1701. 
Liability      of      stockholders,       o 

1694. 
Limitation   of  actions,   p.   1703. 
Necessity   for   insolvency   or   ex- 
haustion of  deposit  with  state, 
p.  1699. 
Payment  of  apportioned  part,  d 

1698. 
Pleading,   p.   1704. 
Release   of   directors    or     stock- 
holders,  p.   1701. 
State    as    stockholder,    p.    1703. 
Construction  of  statute,  p.  75. 
Creditors: 

See    infra,    "Liability    for    Debts 
and   Acts   of   Bank.'' 
Dealings   with   bank,   p.    157. 
Dissolution: 

See    "Dissolution." 
Effect   of  dissolution: 

On  liability  of  stockholders, 

p.    495. 
On    rights    of     stockholders, 
p.    494. 
Dividends: 

See    "Dividends." 
Existence: 

Denial  of  corporate  existence,  p. 
186. 
Husband  and  wife: 

Liability    of    married    women    as 
stockholders,   p.   1848. 
Increase   of   capital    stock   and   num- 
ber   of   associates: 
See   "Stock." 
Individual   liability: 

See     infra,     "Liability     for 
Debts  and  Acts  of  Bank." 
National   banks: 

See    "National    Banks." 
Injunction  by  stockholder,  p.  393. 
Insolvency,   p.   639: 

Claims  of  stockholders,  p.  584. 
Distribution  of  surplus  to  stock- 
holders, p.  639. 
Inspection    of   books,    p.    153: 

Enforcement  of  right  to  inspect 

books,  p.   153. 
Mandamus,  p.  153. 
Right  to  inspect  bocks,  p.  152. 
Liability    for    and    collection    of    un- 
paid  balances: 
See    "Subscription    to    Stock." 
Liability  for  debts  and  acts  of  bank, 
p.   160: 
Actions  to  enforce: 

See     "Actions      to      Enforce 
Stockholder's    Liability." 
Agreement     of     stockholders,    p. 
161. 


STpCKHOLDERS,    cont'd. 
Liability  for  debts  and  acts  of  bank, 
cont'd. 
Agreements    providing   funds    to 
cover  bank's   liabilities,   p.   187. 
As  principal  or  surety,  p.   164. 
Assessment    by    state    official    to 
make      good      impairment       of 
capital  stock,  p.  213. 
Assignment    of    sufficient     assets 

for  payment,  p.  190. 
Bank   notes,   pp.   177,    1695. 
Banks    to    which     applicable,     p. 
165: 
Banks    of    issue    vel    non,    p. 

166. 
Change  of  name  under  gen- 
eral law,  p.   165. 
Illegally    or    irregularly    or- 
ganized   banks,    p.    168. 
National   banks,  p.   170. 
Pre-existing        and        future 

banks,  p.  166. 
Reorganized  banks,  p.  169. 
Specially     chartered      banks, 

p.    165. 
State   banks,  p.   169. 
What   constitutes   a  bank,  p. 
165. 
Charter   provisions,    p.    161. 
Conditions    precedent,   p.    179. 
Constitutional  and  statutory  pro- 
visions: 
Applicability,    p.    163. 
Applicability    and     rules      of 

construction,    p.    162. 
Constitutionality      generally, 

p.  161. 
Exterritorial      operation,      p. 

162. 
Repeal,  p.   163. 
Retroactive   effect,  p.   162. 
Strict  construction,  p.  162. 
Contractual,  p.  163. 
Corporation    cannot    enforce,    p. 
330. 

Creditors  and  indebtedness 
secured,  p.  174: 

.A.greenient.s  for  liquidation 
of  bank,   p.   179. 

Bank  bills  or  notes,  pp.  177, 
1695. 

Costs  of  receivership,  p.  179. 

Creditors  entitled  to  en- 
force,  p.   175. 

Creditors  who  made  settle- 
ments after  the  bank  was 
put  into  liquidation,  p.  175. 

Debts  contracted  after  death 
of  stoci<holder,   p.  177. 

Debts  due  or  owing  from 
stockholder,   p.   176. 

Debts  incurred  prior  to  pur- 
chase of  stock,  p.  177. 

Deposits,   p.    ]78. 
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SXpCKHOLDERS,    cont'd. 
Liability  for  debts  and  acts  of  bank, 
cont'd. 
Creditors    and    indebtedness,    se- 
cured,   cont'd. 

Establishment      of       branch 

bank,   p.   177. 
Fees   and   costs   of  creditor's 

suits,   p.   178. 
General  creditors,   p.   17.j. 
Indebtedness  secured,  p.  176. 
Judgments    against    bank,    p. 

178. 
Loss  occasioned  by  receiver, 

p.    179. 
Particular       obligations,       p. 

177. 
Retroactive    effect     of      stat- 
utes,  p.    174. 
Ultra   vires    undertakings,   p. 

177. 
When   indebtedness   payable, 
p.   176. 
Deceased    stockholders: 

See    "National    Banks.'' 
Defenses,  p.  185. 
Demand,  p.  180. 
Denial  of  corporate  existence,  p, 

186. 
Discharge   in   bankruptcy,   p.  190. 
Dissolution,    expiration    and   for- 
feiture  of  charter,  p.   190. 
Dissolution     of     corporation,    p. 

184. 
Estoppel    to     deny      liability      of 

shareholder,   p.   1856. 
Executor    and    administrator,    p. 

1852. 
Exhaustion  of  other  remedies,  p. 

185. 
Extent,   p.   160. 
Facts  relieving  from  liability,  p. 

185. 
Failure   of  some  stockholders  to 

pay  assessments,  p.   1859. 
Heir    and    distributee,    p.    1855. 
Illegality  or  irregularities  in  or- 
ganization, p.  185: 
Denial     of     corporate     exist- 
ence,  p.   186. 
In  general,  p.   185. 
Invalidity     and      irregularity 

in  issue   of  stock,  p.  186. 
Irregularities   in   methods   of 
business,  p.   186. 
Insolvency    of    other    stockhold- 
ers,  p.   187. 
Interest,   pp.   193,   1860. 
Invalidity      and      irregularity     in 

issue   of  stock,   p.   186. 
Irregularities      in      methods       of 

business,    p.    186. 
Joint   or   several,   p.   164. 
Legatee,   p.   1855. 
Loan,  trust,  and  investment  com- 
panies,  p.   2254. 
Married   women,   p.    1848. 


SXpCKHOLDERS,    confd. 
Liability  for  debts  and  acts  of  bank, 
cont'd. 

JNleasure   or   amount   of   liability, 
p.  191: 
Application       of       collateral 

security,   p.   193. 
Contingencies  which  enlarge 
liability — Failure    to    keep 
banking      and      other      ac- 
counts  separate,  p.   193. 
Facts    and   contingencies    re- 
ducing liability,  p.   193. 
In  general,  p.  191. 
Ratable    shares,   p.    192. 
Reduction    of    capital    stock, 
p.   193. 
National  banks: 

See    "National    Banks." 
Nature,  p.   160. 
Order  of  court  directing  receiver 

to   enforce,   p.   185. 
Payment,  p.  180. 
Payment  in  other  suits,  p.  187. 
Payment,    satisfaction     and     dis- 
charge, p.  187: 
Agreements   providing   funds 
to   cover   bank's    liabilities, 
p.    187. 
Payment     after      suit      com- 
menced, p.  187. 
Payment  by  stockholder  and 
agreements        in        respect 
thereto,   p.   187. 
Payment   in    other     suits,     p. 

187. 
Payment   to   other   creditors, 

p.   187. 
Redemption    of    Ijank's    bills 
and   notes   by   stockholder, 
p.   187. 
Pledgees: 

See    "National    Banks." 
Primarv       and       secondary      lia- 
bility, p.   163. 
Priority  of  bill  holders,  p.  189. 
Proceedings    against    bank     and 
receivership,  p.  181: 
Exhaustion  of  assets,  p.  182. 
Filing    claim    with    receiver, 

p.  181. 
Judgment    against   bank,    ex- 
ecution and   return,  p.  183. 
Judicial  ascertainment  of  in- 
debtedness  and  exhaustion 
of    assets,    p.    182. 
Judicial  determination  of  in- 
solvency, p.  181. 
Necessity      and       sufficiency 
generally,  p.  181. 
Protest,   p.   180. 

Receiver's   liability   for   failure  to 
enforce    stockholder's    liability, 
p.  546. 
Redemption    of   bank's   bills    and 
notes  by  stockholder,  p.  187. 
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STOCKHOLDERS,    cont'd. 
Liability  for  debts  and  acts  of  bank, 
cont'd. 
Release  by  bank,  p.  189: 
In  general,  p.  189. 
Resolution    of    board    of    di- 
rectors, p.   189. 
Reorganization    of   bank,    p.    190. 
Savings  bank,   pp.   2168,  3169. 
Special     charter     provisions,     p. 

161. 
Statutory  liability  as  an  asset  of 

bank,  p.  539. 
Stockholders  who  are    liable,    p. 
170:     . 
Agent   or  broker,   p.  173. 
Beneficiaries    of     stock     held 

in  trust,  p.  174. 
Conditional    subscription    or 

signature,    p.    171. 
Corporations        and        other 

banks,    p.    174. 
Pledgee,  p.  173. 
Representatives      and      trus- 
tees,  p.   173. 
Requisites    and    sufficiency  of 
subscription  or  acquisition 
of     shares — Necessity     for 
formal  transfer,  p.   170. 
Retroactive    effect    of     stat- 
utes, p.   174. 
State,  p.  174. 

Stockholders    defined,    p.  170. 
Stockholders    in    reorganized 

bank,   p.   173. 
Stockholder       under      illegal 

contract,   p.   171. 
Subscribers     and     stockhold- 
ers of  record,  p.   170. 
Subscription  or  purchase  in- 
duced by  fraud,  p.  171. 
Transfer  of  stock,  pp.  194,  1860: 
Liability   of   original   holder: 
Bona  fides  of  transferee 
and   solvency  of  bank, 
p.  197. 
ColoralDle     transfers,     p. 

302. 
Entry  on  stock  book,  p. 

203. 
Existing  and  subsequent 

creditors,   p.    207. 
Gifts,    p.    303. 
In  general,  pp.  194, 1860. 
Intent  to  avoid  liability, 

p.  197. 
Nature    and     extent     of 

liability,    p.    307. 
Persons  to  whom  trans- 
fer made,   p.   195. 
Publication   of  notice   of 

transfer,   p.   306. 
Requisites      and       suffi- 
ciency   of    transfer,    p. 
195. 


STpCKHOLDERS,    cont'd. 
Liability  for  debts  and  acts  of  bank, 
cont'd. 
Transfer  of  stock,  cont'd. 

Liability   of    original    holder, 
cont'd. 

Time  of  entry  on  regis- 
•  try,  p.   205. 

Transfer    of   pledged    or 

hypothecated  stock,  p. 

203. 

Transferee's   liability,   p.  208: 

Consent     of     transferee, 

p.  309. 
Dividends       fraudulently 
received       by      trans- 
'ferrer,   p.   312. 
Duration,    p.    313. 
Entry   on    bank's    books, 

p.  209. 
Extent,  p.  212. 
In  general,  p.  308. 
Liability    for    antecedent 
and    subsequent    debts, 
p.  313. 
Nature,   p.    213. 
Pledgee,   p.   310. 
Requisites       and        suffi- 
ciency   of    transfer,    p. 
309. 
Solvenc3'     of     bank      at 
time    of     transfer,     p. 
309. 
Trustees  and    represent- 
atives, p.  211. 
When    liability    arises,    p.    179: 
Bank    notes,    p.    180. 
In    general,    p.    179. 
Public   funds,   p.    180. 
Suspension    of    business,     p. 

179. 
Suspension    of    specie     pay- 
ment,  p.   179. 
Loan,    trust,    and     investment      com- 
panies,   p.    3354: 
Actions   to    enforce    liability     of 

stockholders,    p.    3356. 
Contract    of   applicant   for   stock 

not   usurious,   p.   2254. 
Liability      of      stockholders      for 
debts    of   corporation,    p.    3354. 
Mandamus: 

Inspection   of  books,   p.   153. 
Married  women,   p.    151. 
Meeting,  p.  157. 
National  banks: 

See  "National  Banks." 
Ownership    of   capital    stock: 

See      "Ownership       of      Capital 
Stock." 
Payment: 

See    infra,    "Liability    for    Debts 
and  Acts  of  Bank." 

Payment   to   enable  bank  to   resume 
business,  p.  157. 
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STOCKHOLDERS,    cont'd. 
Persons    who    may    be    stockholders, 

p.  151. 
Pledge   and   collateral   security: 

Loans  to  stockholders,  and  stock 
as  security,  p.  1566. 
Power   to   bind   bank,   p.   157. 
Principal  and   surety,   pp.   157,   164. 
Quo    warranto,   p     159. 
Reorganization: 

Effect  on  rights  and  liabilities  of 
stockholders,    p..  464. 
Reorganization  of  state  bank  as  na- 
tional  bank,   p.    1794. 
Right  of  stockholders  to  enforce  lia- 
bility   of    officers    and    agents: 
See   "Officers  and  Agents." 
Savings   banks,   pp.    2166,    2168: 

Application  of  stock  after  stock- 
holder's   death,    p.    2169. 
Capital  stock  a  security  to  non- 
stockholding       depositors,       p. 
2168. 
Depositors      are      creditors       for 
whose    debts    stockholders    are 
liable,   p.    2168. 
Double   liability   of   stockholders, 

p.  2169. 
Effect   of   limited   lia-bility  clause, 

p.  2169. 
Facts  not  charging  creditor  with 
knowledge   of   bank's   noncom- 
pliance with  the  law,  p.  2169. 
Liability    of    stockholders    not    a 

penal  liability,  p.  2169. 
Suit  by  depositor   against  stock- 
holder— Effect    of    payment    to 
other   depositors,   p.  2170. 
State,  p.  152. 
Statutes: 

See    infra,    "Liability    for    Debts 
and  Acts  of  Bank." 
Statutory    liability: 

See    infra,    "Liability    for    Debts 
and  Acts   of  Bank." 
Subscription    to    stock: 

See    "Subscription    to    Stock.' 
Suing   or   defending    on     behalf      of 
bank,  p.  157: 
Enjoining    illegal     practices,      p. 

159. 
Failure    or    refusal    of    bank     to 

sue,  p.  157. 
Quo    warranto    and    proceedmgs 

in  nature  thereof,  p.  159. 
Recovery  for   fraudulent   or  ille- 
gal acts  or  practices,  p.  159. 
Testing    legality     of     incorpora- 
tion, p.  159.  ,      ,     ,.  ( 
Testing    validity    of    election    of 
officers,   p.   160. 
Taxation: 

See   "Taxation." 
Transfer    of   stock:  Ti»Kf= 

See    infra,    "Liability    for    Debts 

and  Acts   of  Bank.        _ 
See   "Transfer  of   Stock. 


STOCKHOLDERS,    cont'd. 
Trust  fund  for  benefit   of  creditors: 
See   "Trust   Fund  for   Benefit  of 
Creditors." 

SUBSCRIPTION,  p.  82. 

Liability  on  transfer,  pp.  92,  115. 
Subscription   by   bank   to   enterprise, 
p.  673. 

SUBSCRIPTION    TO    STOCK 

Bona   fides   of   subscription,   p.    83. 
Certificates  of  stock,  p.  85. 
Conditional   subscription,   p.   171. 
Estoppel  to  deny  subscription,  p.  83. 
Form  and  requisites,  validity  and  ef- 
fect, p.   83. 
Form  and  sufficiency,  p.  83. 
Fraud  and  deceit,  p.  1807: 

Stockholder's  liability,  p.  1882. 
Fraudulent  subscriptions,  p.  83. 
Individual    liability    of    stockholders, 

p.  170. 
Liability    for    and    collection    of   un- 
paid balances: 
Agreements      relieving       against 

liability,  p.  95. 

Appearance   and  process,   p.   100. 

Ascertainment   of    balances     due 

and   adjustment   of  liabilities — 

Payment  in  bank  notes,  p.  97. 

Assignee    or    transferee,    pp.    93, 

115. 
Banks  having  no  legal  existence, 

p.  93. 
Collusion      between      bank      and 

judgment  creditors,  p.  97. 
Enforcement,  p.  98. 
Estoppel    of    director     who      be- 
came creditor,  p.  96. 
Evidence — Declaration    of     bank 
officer     as    to     ownership     of 
stock,  p.  102. 
Facts     relieving    from     liability, 

p.  93. 
Findings  and  judgment,  p.   102. 
Fraud       and      misrepresentation, 

p.  94. 
Garnishment,   p.   99. 
Illegal    transaction    of    business, 

p.   97. 
In  general,  p.  91. 
Irregularities      in       subscription, 

p.  94. 
Irregularity       of        organization, 

p.  94. 
Jurisdiction — Equity,    p.    100. 
Levy  of  assessment  and  sales  of 
stock — Collection      of     unpaid 
subscriptions   to   pay   debts   of 
bank,  p.  98. 
Limitations   and   time  to  sue,   p. 

100. 
Married   women,   p.   92. 
Nature  and  form  of  action — Per- 
sonal action,  p.  99. 
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SUBSCRIPTION  TO   STOCK,  cont'd. 

Liability    for    and    collection    of    un- 
paid  balances,   confd. 
Operation      of      assignment     for 

benefit  of  creditors,  p.  97. 
Parties,   p.    100. 

Parties      defendant — All      stock- 
holders,  p.   101. 
Parties      plaintiff — Creditors,      p. 

100. 
Part  of  shares  assessed,  p.  96. 
Payment,     release    or     discharge, 

p.   96. 
Persons  liable,  p.  92. 
Pleading,  p.  101. 
Process,   p.   100. 
Purchase    of     shares      by      bank, 

p.  97. 
Redemption    of    share    of   bank's 

bills,  p.  96. 
Reduction  of  capital  stock,  p.  96. 
Set-off,  p.   101. 
State,  p.  92. 

Stockholder  of  record,  p.  93. 
Trustees,  p.  92. 
National  banks: 

See    "Xational    Banks." 
Nature  and  effect  of  obligation,  p.  84. 
Overissue,    p.    85. 
Oversubscription,    p.    84. 
Payment: 

Assessments    or   calls     for     pay- 
ment: 
See    "Assessment     and     Sale 
of  Stock." 
Liability    for    and    collection    of 
unpaid   balances: 
See    infra,    "Liability   for  and 
Collection   of  Unpaid   Bal- 
ances." 
Medium,  p.  86. 

Payment  in  full  of  whole  amount 
of    subscription   as    condi- 
tion precedent   to   increase 
capital    stock    of    national 
bank: 
See  "Stock." 
Presumption   and   proof   of   pay- 
ment, p.  89. 
Priorities,  p.  90. 
State   a  subscriber,  p.   87. 
Stock   mortgages    and   bonds,   p. 

89. 
Time,  p.  87. 

What  constitutes  payment,  p.  88. 
Where  notes  are  executed,  p.  88. 
Rescission,  p.  1807. 
Rescission  of  subscription,  p.  84. 
Right  to  subscribe,  P-  82. 
Signature,  p.  171. 
Stock  certificates,  p.  85. 
Unpaid  subscription  as  asset  of  bank, 
p.  529. 

SUITS 

See  "Actions." 


SUMMARY  REMEDIES,  p.  1724. 
Amendments,  pp.  1728,  1731. 
Appeal  and  error,  p.  1732. 
Burden  of  proof,  p.  1729. 
Certificate,   pp.    1728,    1730. 
Certificate     as     to     indebtedness     to 

bank,   p.   1728. 
Defenses  available  to  debtor,  p.  1729. 
Dissolution,  p.  522. 
Execution,  p.  1731. 
Execution  without  judgment,  p.  1731. 
Insolvency,  p.   522. 
Judgment,  p.  1731. 
Motion   for  judgment,  p.   1724. 
Notice  of  motion,  p.  1725: 

Amending    notice    or    curing   de- 
fects tRerein,  p.  1728. 

Description,   p.    1726. 

Execution  and  return  of  process, 
p.  1728. 

Form,  p.  1726. 

Functions  of  notice,,  p.   1725. 

Length   of  notice,  p.   1727. 

Raising    and    waiving    objections 
to  notice,  p.  1728. 

Requisites,  p.  1726. 

Service   of  notice,  p.   1727. 

Time    of    motion    for    judgment, 
p.   1727. 

Title  in  bank,  p.  1726. 

Variance,  p.  1727. 

Who   mav   give,   p.   1727. 
Parties,   p.   17"25. 
Parties  defendant,  p.  1725. 
Parties   plaintiff,    p.    1725. 
President's   certificate,   p.   1730. 
Record,  p.  1730. 
Statutes,   p.    1724. 
Taxation,  p.  2447. 

Time    of    motion    for    judgment,    p. 
1727. 

SUMMONS  AND  PROCESS 

See  "Process." 

SUPPLEMENTARY    PROCEED- 
INGS, p.  1764. 

SURETYSHIP 

See   "Principal   and   Surety." 

SURPLUS 

Right  to  accumulate   surplus,   p.  123. 

SURRENDER   OF     STOCK    TO 

BANK,  p.  81. 

SURVIVAL 

See  "Abatement  and  Revival." 

TAXATION,  p.  2293. 
See  "Licenses." 
Actions: 

Actions   and  proceedings  for  re- 
covery  of  taxes   paid,   p.   2446. 
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TAXATION,    confd. 
Actions,  cont'd. 

Actions   to   set  aside  assessment 
or      for     reassessment,     p. 
2442. 
See     infra,     "Collection    and 
Enforcement.". 
Recovery   of  taxes  paid,  p.   3445. 
To    reduce    assessment    or   abate 
tax,  p.  2442. 
Actions   for  unpaid   taxes,   p.   2448: 
Defenses,  p.  2449. 
Evidence,  p.  2451. 
General  rules,  p.  2448. 
Parties,  p.  2450. 
Pleading,   p.   2451. 
Statutes,   p.   2448. 
Time   to   sue    and   limitations,   p. 

2450. 
When   maintainable,  p.   2448. 
Appeal: 

Review,    of    assessment,    p.    2437, 
2438. 
.\ssessment: 

See     infra,     "Levy     and     Assess- 
ment." 
Assessment   rolls    or   books,   p.   2424: 
Extending     amount     of     tax,     p. 

2426. 
Nature   and   necessity,   p.   2424. 
Requisites      and      sufficiency,      p. 
2424. 
■  Bank  notes: 

Payment  of  taxes  or  other  money 
due   state,   p.   1643: 
Charter     as     a     contract,     p. 

1645. 
General  rule,  p.  1643. 
Nondue     certificates     in     re- 
demption  of  new   issue,   p. 
1643. 
Repeal    of    bank    charter,    p. 

1644. 
Termination  of  obligation  by 

state,   p.   1644. 
Waiver  of  right,  p.  1646. 
Bills,  notes  and  securities,  p.  2344. 
Board   of  equalization   or  review: 
See    infra,    "Equalization    of   As- 
sessments;"   "Review,    Correc- 
tion,   or    Setting   Aside    of   As- 
sessment." 

Books: 

See  infra,   "Assessment   Rolls  or 
Books." 
Capital,  pp.  2324,  3336. 

See      infra,     "Double     Taxa- 
tion." 
Exemptions,  p.  2386. 

Capital  stock:  . 

Exemption  of  capital  mvested  in 

exempt  securities,   p.   3328. 
Exemptions,  p.  2386. 
In  general,  p.  2336. 
Municipal   purposes,    p.    3338. 


TAXATION,    cont'd. 
Capital  stock,  cont'd. 

National  banks,  p.  3351. 

Not  paid  in,  p.  3337. 

Savings   banks,  p.   3338. 
Certiorari: 

To   review   assessment,   p.   3439. 
Charter: 

Exemptions,   pp.   3390,   3391. 
Circulation: 

See   infra,   "Taxation  on  Circula- 
tion." 
Classification    of    subjects    and    uni- 
formity as  to  same  subject,  p. 
3305: 

Arbitrary  classification — Equal 
protection  of  laws,  p.  2308. 

Arbitrary  or  reasonable  classifi- 
cation, p.   2307. 

Basis   for  classification,  p.   2309. 

Classification,   p.   2306. 

Classification  according  to  use, 
p.   2309. 

Classification  not  forbidden  when 
based   on   distinction,   p.   2308. 

Constitutional  provision,  p.  2305. 

Difference  in  nature  of  institu- 
tions,  p.   2309. 

Different  systems  of  taxation,  p. 
2308. 

Discrimination  between  national 
bank  shares  and  other  moneyed 
capital,   p.   2366. 

Diversity  of  taxation  permissi- 
ble, p.  2308. 

Domestic  and  foreign  corpora- 
tions,  p.   2309. 

Exemptions,   p.   3307. 

Foreign    corporations,    p.    2309. 

Meaning  of  proportional  contri- 
bution, p.  3306. 

Shares  of  resident  and  nonresi- 
dent stockholders-,  p.  3311. 

State  banks  and  national  banks 
subjects  of  different  classes,  p. 
3310. 

Tax  ad   valorem,  p.  3307. 

True   criterion,   p.   3306. 

Uniformity   of  rate,   p.   2311. 
Collection  and  enforcement,  p.  2447: 

Actions  for  damages  for  wrong- 
ful  enforcement,   p.    2460. 

Actions   for'  unpaid   taxes: 

See   infra,   "Actions   for   Un- 
paid Taxes." 

Injunction: 

See    infra,    "Injunction." 

Manner,  p.  3447. 

Remedies  for  wrongful  enforce- 
ment, p.  2451. 

Summary   remedies,   p.   3447. 
Conflict  of  laws,  p.  3301. 
Constitutional  law: 

Irrevocability  of  statutes  provid- 
ing for  mode  of  taxation  and 
exemptions,  p.  2390. 
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TAXATION,   confd. 

Constitutional   requirements    and   re- 
strictions, p.  2301: 
Classification  of  subjects  and  uni- 
formity   as    to    same    sub- 
ject: 
See    infra,    "Classification    of 
Subjects     and     Uniformity 
as  to  Same  Subject." 
Constitutional    provision     as    to 

situs,  p.  2301. 
Double   taxation: 

See    infra,     "Double     Taxa- 
tion." 
Equality  and  uniformity,  p.  3302. 
General  laws,  p.  2302. 
Method  of  determmirlg  value,  p. 

2318. 
Special  laws,  p.  2302. 
Taxation   according   to   value,   p. 

2317. 
Validity  of  statute  requiring  pay- 
ment    by    bank     as     agent     of 
stockholders,  p.  2380. 
■Correction    Or    settmg    aside    of    as- 
sessment: 
Review,   p.  2428. 
Counties,   p.   2299. 
Curative  legislation,  p.  2300. 
Delegation  of  power,  p.  2299. 
Deposits: 

Deposits  invested  in   exempt  se- 
curities,  p.    2343. 
Deposits    taxable    not    to    bank, 

but  to  depositors,  p.  2342. 
Determination  of  amount  of  de- 
posits,  p.   2409. 
Exemption    of    deposits    in    sav- 
ings banks,  p.  2387. 
National  banks,  p.   2382. 
Place   of  taxation,  p.  2395. 
State   tax,   p.   2340. 
United   States   tax,   p.   2340. 
Valuation  of  bank's  property,  pp. 
2406,  2407. 
Deposits  not  capital  stock  or  invest- 
ment, p.  891. 
Dividends,  p.  2336. 
Double  taxation,  p.  2312: 

Capital     stock     and     shares     of 

stock,  p.  2332. 
Constitutional  provision,  p.  2312. 
Construction  of  statutes  to  avoid, 

p.   2313. 
Curative    statutes   amounting    to 

double   taxation,   p.    2316. 
Definition,   p.  2312. 
Double   taxation   as   nonuniform, 

p.  2305. 
Inhibition    applies    only   to    state 

or   government,   p.   2316. 
Not  forbidden  except  by  consti- 
tution, p.  2312. 
Ownership    of    shares    and    real 

estate  separate,  p.  2315. 
Remedy,  p.  2313. 


TAXATION,   cont'd. 
Double   taxation,   cont'd. 

Shares  of  stock,  p.  2313. 
Shares  of  stockholders  and  prop- 
erty of  corporation,  p.  2315. 
Taxation  of  capital  stock,  shares 
of    capital,    franchise,     surplus, 
real  estate,  etc.,  p.   2314. 
Taxation  of  real  estate  and  cap- 
ital stock,  p.  2314. 
Taxation  of  shares  of  stock  and 

real  estate,  p.  2314. 
Tax  on  deposits  to  bank  deposi- 
tor,  p.   2316. 
What    constitutes    double    taxa- 
tion, p.  2313. 
Enforcement': 

See    infra,    "Collection    and    En- 
forcement." 
Equality  and  uniformity,  p.  2302: 
Classification  of  subjects  and  uni- 
formity   as    to    same    sub- 
ject: 
See    infra,    "Classification    of 
Subjects     and     Uniformity 
as  to   Same   Subject." 
Constitutional   restriction   a   lim- 
itation     upon     legislature,     p. 
2305. 
Double   taxation   as    nonuniform, 

p.   2305. 
Exemptions,   p.   2383. 
Inequality    resulting    from    mis- 
conduct of  officer,   p.   2305. 
In  general,  p.  2302. 
Rule   as   to   uniformity,   p.   2303. 
Want   of   uniformity   due   to   ap- 
plication   of   law,   p.   2304. 
Want   of  uniformity   due   to   dif- 
ference    in     circumstances,     p. 
2303. 
Equalization  of  assessments,  p.  2426: 
Board   of   equalization: 

See    infra,    "Review,    Correc- 
tion,   or    Setting    Aside    of 
Assessment." 
By  whom  made,  p.  2426. 
Method  of  equalization,  p.  2428. 
Powers   of  board,   p.   2427. 
Review,     correction,     or     setting 
aside  of  assessment: 
See    infra,    "Review,    Correc- 
tion,   or    Setting    Aside    of 
Assessment." 
Estoppel,  p.  2431: 

Estoppel    to    claim    exemptions, 

p.  2391. 
Voluntary  payment,  p.  2445. 
Evidence: 

Actions  for  unpaid  taxes,  p.  2451. 
Exemptions,  p.   2383: 

Acquisition   of   exempt   property 

to  evade  taxation,  p.  2392. 
Assessment   of   certain   per   cent 
in    lieu    of    all    other   taxation, 
p.  2388. 
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TAXATION,  cont'd. 
Exemptions,  cont'd. 

Bank's    exemption    does    not   ex- 
empt shareholders,  p.  2331. 
Capital,   p.   2386. 
Deposits    in    savings    banks,    p. 

2387. 
Deposits  invested  in  exempt  se- 
curities,  p.   3343. 
Discrimination   between   national 
bank    shares    and    other    mon- 
eyed capital,  p.  2365. 
Equality  and  uniformity,  p.  2383. 
Exemption    granted    by    charter 
personal    and    not   transferable 
by  sale  of  charter,  p.  2391. 
Exemption    of     capital    invested 

in   exempt  securities,   p.   2328. 
From  all  taxation,  p.  2385. 
Generally,    p.    2383. 
Impairment     of      obligation     of 

contracts,  p.  2390. 
Irrevocability     of     statutes     pro- 
viding   for    mode    of    taxation 
and  exemptions,  p.  2390. 
Power  to  exempt  banks,  p.  2383. 
Sale  of  charter,  p.   2391. 
Shareholders,      pp.     2330,     2331, 

2332,   2386. 
Substantial  equality,  p.  2384. 
Substantial   inequality,    p.    2385. 
Uniformity  as  to  subject,  p.  2307. 
Waiver   of   or   estoppel   to   claim 
exemptions,   p.  2391. 
Foreign    corporations: 

Classification  of  subjects  and  uni- 
formity   as    to     same    subject, 
p.  2309. 
Forfeitures,  p.  2460. 
Franchises,  p.   2323: 

Valuation   of  franchises,  p.  2407. 
General  and  special  laws,  p.  2302. 
Injunction,  p.  2451: 

Conditions   precedent,   p.    245b. 
Excessive  or  unequal  assessment 

or  valuation,  p.   2454. 
Extent   of  relief,   p.  2459. 
Facts  held  not  to  show  excessive 
assessment    or    discrimination, 
r)    2455. 
Illegal  tax,,  p.   2453. 
Imposition  of  terms  on  granting 

injunction,   p.   2459. 
Inadequate    remedy    at    law,    p. 

2452.  „^„ 

Irreparable   injury,   p.   2453. 
Jurisdiction,   p.    3456. 
Parties,  p.  3456. 
Pleading,   p.   3458. 
Remedy    at   law,    pp.    3451,    2453. 
Right  of  bank  to  sue,  p.  3457. 
Scope  of  inquiry,  p.  2459. 
Shareholders,   p.   3458. 
To   restrain  assessment,  p.   2441. 
When  proper,  p.  2451. 
Impairment  of  obligation  of  con- 
tracts, p.  3390. 


TAXATION,  cont'd. 
Insolvency: 

Claims  for  taxes,  p.  583. 
Interest: 

Liability  of  bank  for  interest,  p. 
■     2443. 
Investments,  p.  3344. 
Levy  and  assessment,  p.  3398: 

Additional    or    supplemental    as- 
sessment, p.  3420: 
Notice   or   demand,   p.   2421. 
Procedure    to    obtain    order 
for  inspection  of  books  by 
inspector,   p.  2422. 
Scope      of     proceedings,      p. 

2422. 
Statement      containing       de- 
scription     and     value     of 
omitted   property,    p.   2421. 
Statutory  provisions,   p.  3430. 
Alteration,  p.   2420. 
Amendment,    p.    2420; 

See    infra,    "Review,    Correc- 
tion,   or    Setting    Aside    of 
Assessment." 
Books: 

See  infra,  "Assessment  Rolls 
or   Books." 
Correction: 

See    infra,    "Review,    Correc- 
tion,   or    Setting   Aside    of 
Assessment." 
Discrimination   between   national 
bank    shares    and    other    mon- 
eyed  capital,   p.   2373. 
Equalization    of   assessments:  ■ 
See     infra,    "Equalization    of 
Asessments." 
Mode    of   assessment,   p.   2398: 
As     determined     by    statute 

and  charter,  p.  2398. 
Conclusiveness      of       statute 
and  charter  fixing  mode  of 
assessment,  p.  2399. 
.  Proceedings     for      discovery 
and  valuation  of  property, 
p.  2404. 
Report      or     statement      by 

bank,  p.   3400. 
Retrospective      assessments, 

p.  2400. 
Valuation     of    bank's     prop- 
erty: 
See   infra,   "Valuation   of 
Bank's    Property." 
Notice   of  assessment,   p.   3433. 
Review: 

See    infra,    "Review,    Correc- 
tion,   or    Setting    Aside    of 
Assessment." 
Rolls: 

See  infra,  "Assessment  Rolls 
or   Books." 
Setting    aside    of    assessment: 
See   infra,    "Review,    Correc- 
tion,   or    Setting    Aside    of 
Assessment." 
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TAXATION,  confd. 

Levy  and  assessment,  cont'd. 

Supplemental       assessment,        p. 

2420. 
Valuation   of   bank's   property: 
See      infra,      "Valuation       of 
Bank's   Property." 
Liability  of  national  banks  and  their 
property   to    taxation; 
See    infra,    "National    Banks." 
Liability    of   state   banks     and     their 
property   to   taxation,   p.   2318: 
Capital,  p.  2324. 
Capital  stock,  p.  2326. 
Circulation: 

See  infra,  "Taxation  on  Cir- 
culation." 
Deposits: 

See    infra,    "Deposits." 
Dividends,  p.   2336. 
Duration  and  termination  of  lia- 
bility to  taxation,  p.  2330. 
Liability    of    bank's    property    to 
state    taxation    as    in    the    case 
of  property  of  natural  persons, 
p.  2319. 
License   tax,   p.   2319. 
Loans,    investments    and    securi- 
ties,  p.   2344. 
Ownership      or      possession      of 

property,    p.    2347. 
Power  to  tax  property  or  shares, 

p.  2322. 
Shares    of   stock: 

See    infra,    "Stock." 
Statutes    relieving     banks      from 

tax    on    personalty,    p.    2322. 
Subjects    of    federal    taxation,    p. 

2318. 
Surplus    and     undivided     profits, 

p.   2337. 
Taxation  of  assets,  p.  2321. 
Lien,  p.  2443. 

Limitation    of    actions,    p.    2450. 
Loans  and  discounts,  p.  2344. 
Mandamus: 

To    correct    assessment,    p.    2441. 
Medium  of  payment,  p.  2443. 
Mistake: 

Recovery  of  taxes   paid,  p.  2445. 
Moneyed  capital: 

Prohibition  of  discrimination  be- 
tween     national     bank     shares 
and  other  moneyed   capital,   p. 
2361. 
Mortgages,   p.   2344. 
Municipal    corporations,   p.    2299. 
National   banks,   p.   2350: 

Capital    invested    in    government 

securities,    p.    2352. 
Capital    stock,    p.    2351. 
Classification,   p.   2310. 
Deposits,-  p.   2382. 
Federal  taxation,  p.  2350. 
Franchise    or     intangible     prop- 
erty,  p.   2352. 


TAXATION,   cont'd. 
Nation_al   banks,   cont'd. 
License    tax,    p.    2352. 
Limitation  of  power   of  state,  p. 

3350. 
Limitation   to   real  property   and 

shares  of  stock,  p.  2351. 
Personal  property,  p.  2351. 
Power    of   state    to    tax    national 

banks,    p.    2396. 
Real  estate,   pp.   3351,   3333: 
Illustrations,    p.    2353. 
Liability  of  real  property  to 
national      banks     to     taxa- 
tion,  p.   2353. 
Right   to   tax   national   banks,   p. 

2310. 
Shares   of   stock,   pp.   2351,   2354: 
Assessment  must  be   against 
shareholders    personally,  p. 
3359. 
Investment  of  capital  in  na- 
tional securities,  p.  2357. 
Investment    of    capital    stock 
in     nontaxable     bonds,      p. 
2357. 
Limitation    as    to     place     of 
taxation  of  shares  of  non- 
residents,  pp.   2380,   2398. 
Place    of    taxation,    p.    3395; 
Act    of    1864,   p.    2396. 
Nonresidents,     pp.     2380, 

2398. 
Situs      for      purpose      of 
taxation,   p.   3395. 

State  empowered  to  de- 
termine and  direct 
place  of  taxing  resi- 
dent shareholders,  p. 
3397. 

Where  bank  located,  p. 
2395. 
Prohibition  of  discrimina- 
tion between  national 
bank  shares  and  other 
moneyed  capital,  p. 
2361: 

Application,     p.     2365. 

Assessment  at  par  value, 
p.   2374. 

Between  state  and  na- 
tional   banks,    p.    3364. 

Construction,    p.    3365. 

Credits,   p.   3377. 

Debts  incurred  in  actual 
conduct  of  business, 
p.   3377. 

Discrimination  in  mat- 
ter of  deduction  of  in- 
debtedness,   p.    2375. 

Discrimination  in  mat- 
ter of  deduction  of 
real  estate  outside  of 
state,   p.   2379. 
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TAXATION,  cont'd. 
National  banks,  cont'd. 

Shares   of  stock,   cont'd. 

Prohibition  of  discrimination 
between  national  bank 
shares  and  other 
moneyed  capital,  cont'd. 

Discrimination  in  mode 
of   assessment,   p.  3372. 

Exemptions,     p.     3305. 

Former  judgments  as 
res   adjudicata,  p.  3379. 

Individual  instances  of 
omission  or  under- 
valuation,   p.    3375. 

In   general,    p.    3361. 

Insurance  and  trust 
companies,    p.     3373. 

"Moneyed  capital"  means 
competing  capital,  p. 
3370. 

Necessity  for  affirmative 
showing  of  discrimi- 
nation,    p.    3,S80. 

Noncompeting  moneyed 
corporations  of  New 
York,   p.   3373. 

Omission  to  tax  state 
banks,  p.  3364. 

Personal  property  gen- 
erally, p.  2376. 

Purpose  of  provision,  p. 
2363. 

Systems  of  taxation 
need  not  be  uniform 
if   results    are,    p.    3356. 

Tax  laws  discriminatory 
in  operation  but  not 
terms,    p.    2368. 

Valuation  or  rate   of  as- 
sessment,  p.   3374. 
Section    5319,    Rev.    Stat.,    p. 

2356. 
Shares    and    capital    distinct, 

p.  2358. 
Shares  held  by  savings  bank, 

p.  2361. 
Shares    owned     by     another 

national    bank,    p.    2360. 
States    restricted     to     taxing 
shares      as       distinguished 
from      taxing      banks       as 
such,  p.   2359. 
Taxability-   for    schools,    mu- 
nicipal   or    local    purposes, 
p.  2355. 
Taxation      of       shares       au- 
thorized  by    act    of     con- 
gress,   p.    2354. 
Validity  of  statute   requiring 
payment  by  bank  as  agent 
of  stockholders,   p.   2380. 


TAXATION,  cont'd. 
National  banks,  cont'd. 

Shares  of  stock,   cont'd. 

Valuation    of    national    bank 
shares,    p.    3415. 
State    and    national    banks    sub- 
jects   of    different     classes,      o. 
2310. 
State    taxation,    p.    3350, 
Uniformity   of   taxation,   p.   3310. 
Nonresidents,    pp.    3397,    3331,    2380 
2398: 
Uniformity   of   taxation,   p.   2311. 
Notice: 

Board  of  equalization  or  review, 
p.  3435. 
Notice    of   assessment,    p.    3433. 
Parties,   p.   3450. 
Payment,  p.  3443: 

Duty    of   bank   to   pay   taxes    on 

shares,  p.  3443. 
Liability    of    bank    for    interest, 
p.   2443. 

Medium    of   payment,    p.    2443. 
Mode    of   making    payment,     p. 
3443. 

Operation  and  effect  of  payment 
p.   2443. 

Recovery   of  taxes   paid,   p.   2445. 
Release   or  abatement,  p.  2447. 
Voluntary   payment,    p.    2445. 
Penalties,    p.    2460. 
Place   of  taxation,   p.   2393: 

Banks    and    bank     property     and 

stocks    in    general,    p.    3392. 
Deposits,   p.   3395. 
National   bank  shares,  .p.   3395. 
Shares   of   stock,  p.   3393. 
Pleading: 

Actions  for  unpaid  taxes,  p.  3451. 
Power   of   state,    pp.   3395,    3398. 
Power   to   tax  banks,  p.  3295: 

Delegation    of   power,   p.    2299. 
Power   of  state,  pp.   3395,   3398.« 
Power   of   state   to   tax    national 
-  banks,  p.  2296. 
Power    of    territories,    p.    2298. 
Power  of  United  States,  p.  2298. 
Power  to  cure  defects  or  irregu- 
larities, p.   2290. 

Power    to    tax     nonresidents,     p. 
2297. 

Purposes   of   taxation,   p.   2298. 
Preference,    pp.    583,    593. 
Priority,  p.  3443. 
Purposes  of  taxation,  p.  3398. 
Real  estate: 

See  infra,  "National  Banks." 
Rebates  and  discounts,  p.  3447. 
Recovery   of   taxes   paid,   p.   3445: 

Actions   and  proceedings  for  re- 
covery  of   taxes   paid,   p.   3446. 

Conditions   precedent,   p.   2446. 

General   rule,   p.   2445. 
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TAXATION,  cont'd. 

Recovery  of  taxes  paid,  cont'd. 
Mistake,  p.  2445. 
Voluntary    payment,    p.    2445. 
Who  entitled  to  sue,  p.  2446. 
Release  or  abatement,  p.  2447. 
Reports,   p.   2400: 

Amount    of   stock   held   by   each 

stockholder,  p.  2402. 
Capital,  p.  2401. 

Compelling  disclosure  of  names 
of  shareholders  and  deposi- 
tors, p.  2403, 
Conclusiveness  of  return,  p.  2403. 
Deposits,  p.  2401. 
Names  of  stockholders,  p.  3402. 
Residence     of     shareholders,    p. 

2402. 
Return  by  bank    of     assessment 
of  property,   p.   2400. 
Review: 

Correction   or    setting    aside      of 
assessment: 
Appeal  from  county  to  state 

board,  p.   2437. 
Appeal   to   courts,   p.   2438. 
Actions    to    reduce     assess- 
ments   or     abate      tax,      p. 
3442. 
Actions   to   set   aside   assess- 
ment  or   for   reassessment, 
p.  2442. 
Assessment        of        property 

omitted,  p.  2433. 
Authority,    powers    and    du- 
ties  of  board  or   officers — 
In  general,  p.  2433. 
Board,  p.  3433. 
Certiorari   to    review   assess- 
ment, p.  2439. 
Complaint,    p.    2437. 
Conclusiveness    of    decision, 

p.   2437. 
Creation     and      organization 

of  board,  p.   2433. 
Courts,  p.  2438. 
Decision,   p.  2437. 
Determination,    p.    2437. 
Estoppel,    p.    2431. 
Exclusiveness     of     statutory 

remedy,   p,   2428, 
Generally,    p,    2428, 
Grounds    of    review,    p,    2429, 
Increase      or     deduction     of 

valuation  of  tax,  p,  2434. 
Injunction     to     restrain      as- 
sessment,  p,   2441. 
Mandamus     to     correct      as- 
sessment,  p.   2441, 
Xotice   to   parties   interested, 

p.    2435. 
Persons   entitled    to    review, 

p.  2429, 
Petition,  p,   2437. 
Place    and    time    of    meeting 
of  board,  p,  2434, 


TAXATION,  cont'd. 
Review,  cont'd. 

Correction    or    setting    aside    of 
assessment,  cont'd. 
Review  by  courts,  p.  2438. 
Review  of  decision  of  board,. 

p.  2437. 
Right    of    review,    p.    3439. 
Waiver,    p.    3431. 
Savings  banks: 

Exemption    of    deposits    in    sav- 
ings  banks,   p.   2387. 
Investments,  p.  2346. 
Shares  of  national  banks  held  by- 
savings   bank,  p.   2361. 
Securities,  p.'  2344. 
Shares  of  stock: 

See    infra,    "Stock." 
Situs : 

Constitutional    provision     as     to- 

situs,  p.  3301. 
See    infra,    "Place    of   Taxation."" 
Stock,   pp.   3330,   3386: 

Double   taxation,   p.   3333. 

See     infra,,    "Double     Taxa- 
tion." 
Exemption   from  taxation  where- 
bank's  property  required  to  be 
returned    for    taxation     by     its. 
president,  p.  2332. 
Exemption  of  bank  docs  not  ex- 
empt   shareholders,    p.    3331. 
Exemptions,    p.   2386. 
National  banks,   p.   3351. 
National   bank   shares,  p.   3354. 
Nonresidents,   p,   2331.- 
Place   of   taxation,   pp.   2392,  3393.. 
Power  to  tax  property  or  shares,. 

p.   2322. 
Taxability    of    shares    of     stock- 
holders, p.  2330. 
Validity     of     statutes      requiring- 
payment   of   tax   by    bank,     p. 
2333, 
Valuation  of  shares: 

See      infra,      "Valuation      of 
Bank's    Property." 
Subjects: 

See  infra,   "Classification   of  Sub- 
jects    and     Uniformity    as     tO' 
Same   Subject." 
Summary  remedies,   p.   2447. 
Surplus    and     undivided     profits,      p, 

2337. 
Taxation  on  circulation,  p.  2348: 

Provisions      construed     and     ap- 
plied, p.  2349. 
Purpose  of  provisions,  p.  2348. 
Statutory  provisions,  p.  2348. 
What   subject   to   tax,   p.    3349. 
Uniformity  and  equality: 

Discrimination   between   national 
bank  shares  and  other  moneyed 
capital,  p.  2361. 
United  States: 

Power  to  tax,  p.  2298. 
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TAXATION,  cont'd. 
Valuation: 

Constitutional  provision,  p.  2317 

Method  of  determinine-  value  n 

3318.                                              '  ^' 

Taxation   according   to   value  o 

2317. 

Valuation    of     bank's      prooertv  n 

3404:                                        y'  P- 

Deduction    of    deposits,    p.    2406. 
Deduction  of  deposits  in  assess- 
ing property  of  savings  banks, 
p.   2407. 
Deduction     of    indebtedness,     n 

3405. 
Determination  of  amount  of  de- 
posits, p.  2409. 
General    rule,   p.   2404. 
Proceedings    for    discovery    and 
valuation  of  property,  p.   3404. 
Valuation    of    capital    or    capital 

stock,   p.   3408. 
Valuation      of      franchises      and 

privileges,  p.  3407. 
Valuation      of      national       bank 
shares,   p.   3415: 
Actual  value,  p.  2415. 
Deduction     of    indebtedness, 

p.  2416. 
Deduction    of   property     ex- 
empt   or    otherwise    taxed, 
p.  3419. 
General  rule,  p.  2415. 
Valuation    of    shares,    p.    2410: 
Deduction      of     indebtedness 
of  holders  of  stock  or  se- 
curities, p.   2413. 
Deduction       of       nontaxable 
property        or         property 
otherwise    taxed,     p.     3412. 
Deduction  of  value  of  realty 
and   all   nontaxable   securi- 
ties,   p.    3413. 
General  rule,  p.  2410. 
National     bank     shares,      p. 

2415. 
United    States   bonds    owned 

by  bank,  p.  2411. 
Valuation     by     assessor     or 
failure  or  refusal  of  owner, 
p.    3414. 
Valuation    of    surplus     and      un- 
divided  profits,   p.   2410. 

TAX  SALES 

Stock,  p.   121. 

TELEGRAPHS  AND  TELEPHONES 

Acceptance   by    telegraph     or     tele- 
phone,  p.   1137. 

TELLER,  p.  715. 

Certificate   of   deposit,   p.   753. 
Certified  checks,  p.  1174. 
Collections,  p.  755. 


TELLER,  cont'd. 
Deposits,  p.  751: 

Authority  of  teller  to  receive,  p. 

899. 
Charging    account,    p.    753. 
Entry  of  deposit,  p.  751. 
Notice  to  teller  as  notice  to  bank,  p. 

839. 
Powers  and  duties,  p.  715. 
Representations,  p.  779. 
Special   deposit,   p.   753. 
Teller's  check,  p.  1610. 

TEMPORARY  RECEIVERS 

See    "Receivers.'' 

TENDER 

Bank  notes,  p.  1646: 

Sufficiency   of    tender     to      stop 

running  of  penalty  for  refusal 

to   pay,   p.    1693. 
Deposit  a  tender  of  payment,  p.  980. 
Forged  draft,  p.   1624. 

TERM   OF  EXISTENCE,  p.   62. 

TITLE 

Loans  and  discounts,  p.  1589. 
Pledge    and    collateral     security,      p. 
1551. 

TORTS,  p.  683. 
Cashier,  p.  780: 

Acts    not    within    corporate    au-' 

thority,   p.    780. 
Acts     without      corporate        au- 
thority,  p.   780. 
Directors: 

Liability,  p.  330. 
Embezzlement      and       misappropria- 
tion: 
See    "Embezzlement   and   Misap- 
propriation." 
Fraud: 

See  "Fraud." 
Liability    for    torts     of      officers      or 

agents,  p.  780. 
Manager,   p.   780. 
Negligence,  p.  787. 
Officers  and  agents,  p.  780. 
Organization    of    another     bank      in 

evasion  of  charter,  p.  788. 
Representations : 

See   "Fraud;"   "Representations."' 
Slander  of  credit,  p.   787. 

TRANSFER 

Bank  notes,  p.   1648. 

TRANSFER     OF      CERTIFICATES 
OF  DEPOSIT 

See  "Certificates  of  Deposit.'' 

TRANSFER   OFFICER,   p.    110. 
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TRANSFER  OF  STOCK,  p.  102. 

See     "Assignments;"      "National 
Banks." 
Assignability,  p.  102. 
Authority  from  holder   or  power   of 
attorney — Necessity    and    duty    of 
bank,  p.  105. 
Bank  itself,  pp.   103,   559: 
Bank   purchasing    its    own    stock: 

Insolvency  of  bank,  p.  509. 
Bank    purchasing     stock      in      other 

bank,  p.  104. 
Bank    purchasing     stock      in      other 

bank    or   corporation,    p.    660. 
Cashier: 

Power  of  cashier  with  respect  to 

transfer  of  stock,  pp.  723,  724. 

Certificate   containing  blank  form  of 

assignment,   p.    107. 
Compliance      with      formalities      and 
rules,   p.    108: 
Consent  of  directors,  p.  108. 
Entry  on  bank's  books,  p.  109. 
In   general,   p.   108. 
Notice    of    assignment,    p.    109. 
Particular   rules   and   formalities, 

p.   108. 
Production    and    cancellation    of 

old   certificates,   p.    108. 
Right    to    establish    and    enforce 

rules,  p.   108. 
Transfer  officer,  p.   110. 
Waiver    of   compliance   with   by- 
laws,  p.   112. 
Conflict  of  laws,  p.  1810. 
Directors   of  bank,  p.   103. 
Effect,  p.   114. 
Evidence: 

Admissibility   of    evidence    as    to 
transfer,   p.   243. 
Form,   p.   106. 

Fraud    or    misrepresentation,    p.    104. 
Gifts,  p.  114. 

Individual    liability    of    stockholders: 
See    "National    Banks;"    "Stock- 
holders." 
Injunction,  p.  121. 
Issue    of    new    stock    certificates,    p. 

112. 
Liability    for    subscription,    p.    115. 
Liability  of  stock  for  debts  of  stock- 
holders,  p.   121: 
Attachment,  p.  121. 
Execution,  p.   121. 
In  general,  p.  121. 
Judicial   sales,  p.  131. 
Tax    sales,    p,    121. 
Liability    of    stockholders    for    debts 
and  acts  of  bank: 
See   "Stockholders." 
National  banks: 

See     "National     Banks;" 
"Stockholders." 
Lien   of  bank   on     stock     and     divi- 
dends: 
See  "Lien  of  Bank  on  Stock  and 
Dividends." 


TRANSFER  OF  STOCK,  cont'd. 
Operation,    p.    114. 
Personal  sale  by  officer  or  agent,  p. 

854. 
Persons    who    may    acquire    or    sell, 

p.   103. 
Pledge    and    collateral     security,      p. 

1812. 
Pledge  or  collateral  security,  p.  112. 
Recording  transfer: 

See    "National    Banks." 
Refusal    of    bank    to    allow    transfer, 
pp.   117,  138: 
Compelling    transfer    and    action 

for  damages,  p.  118. 
Evidence-^-Burden   of  proof   and 

presumption,  p.  130. 
Judgment,  p.  130. 
Jurisdiction   and   form  of  action, 

p.  118. 
Limitations,  p.  119. 
Mandamus,  p.  119. 
Measure   of   damages,   p.   118. 
Parties — Cashier,  p.   119. 
Process,   p.   119. 

Right  to  and  liability  for  wrong- 
ful   refusal,    pp.    117,    138. 
Variance,   p.   120. 
Rescission — Conditional   sale,   p.   105. 
Restraining  transfer  of  stock,  p.  121. 
Rights   and   liabilities   of   transferrer, 

p.  115. 
Statutory    liability    of   stockholders: 
See    "National    Banks;"    "Stock- 
holders." 
Sufficiency,   p.   106. 

Title,   rights   and  liabilities   of  trans- 
feree: 
Assumption  by  purchaser  for  lia- 
bility  of   unpaid    balances,     p. 
116. 
In  general,   p.   115. 
Liability     for     unpaid     balances 
and    assessments,    p.    115. 
Usurious  transfers,  p.  114. 
Validity,    manner   and    suiSciency,    p. 
104. 

TREASURER 

Actions,  p.  772. 
Cashier,  p.  711. 
Descriptio  personse,  p.  816. 
Loans  to  bank,  p.  759. 
Loans,    trust,    and    investment    com- 
panies, p.  2263. 
Savings  banks: 

See    "Savings    Banks." 

TRIALS,  p.  1759. 
Instructions: 

See   "Instructions." 
Reception  of  evidence,  p.  1760. 
Time  of  trial,  p.  1759. 

TRUST   COMPANIES 

See    "Loan,    Trust,    and    Invest- 
ment   Companies." 
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TRUSTEE 

See      ''Receivers,     Trustees       or 
Commissioners  in  Proceedings 
for    Dissolution." 
Assignment  for  benefit  of  creditors: 
See     "Assignments     for     Benefit 
of  Creditors." 
Notice   to   trustee   as   notice  to   bank, 
p.  830. 

TRUST  FUND 

See   "Public   Funds.". 
Attachment,  p.  935. 
Check  of  trustee,  p.  1087. 
Checks,  p.  1086: 

Bank   having   notice   of   intended 

breach  of  trust,  p.  1088. 
Charging     individual      check     to 
trust    account,    p.    1088. 
Commission   merchants,   p.   968. 
Corporations,    deposit   by   officers   or 

agents    of    corporations,    p.    970. 
Deposits,   pp.    609,    941: 

Deposit  in  name  of  depositor  in 

trust  for  another,  p.  942. 
Deposit  not  a  conversion,  p.  942. 
Deposits    by    agent   in    his    own 

name,   p.   613. 
Deposits    of    public     money,      p. 

614. 
Deposit   to    credit    of    trustee,    p. 

941. 
Effect  of  beneficiary   taking   col- 
lateral   security,     p.    618. 
Effect    of     confusion      of      trust 

fund,   p.   623. 
Effect    on    character    of    title    to 

fund,   p.   941. 
Executors,   p.   613. 
General   rule,   p.    609. 
Identification  of  fund  or  deposit, 

p.  618. 
Insolvency  of  bank,  p.   609. 
Mere    deposit     of      trust      funds 

gives  no  preference,   p.  611. 
Mingling   funds,   p.    943. 
Notice    by    bank    of    charter    of 

deposit,    p.    610. 
Notice    of    character    of    deposit, 

p.   618. 
Proceedings    to    establish     trust, 

p.    625. 
Relation    created,    p.    941. 
Right    to     follow      and      reclaim 

fund,    p.    616. 
Rule    requiring    identification,    p. 

632. 
Wrongful   act   of  bank,   p.   611. 
Deposits  by  agents: 

See  "Principal  and  Agent. 
Deposits  by  executor-or-  administra- 
tor, p.  986.  ....       --     -. 

Evidence: 

Evidence  to  establish  trust  fund, 
p.   1358. 
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TRUST   FUND,   confd. 
Evidence,  cont'd. 

Evidence  to  support  or  rebut  ex- 
istence   of   trust,    p.    1350. 
Factors,   p.    968. 
Garnishment,  p.  935. 
Individual    liability,    pp.    ns,    J74. 
Lien   of   bank,   p.   1044. 
Loss    or    destruction    of    deposit,    p. 

951, 
Mingling  funds,  pp.  943,  951. 
Notice,  p.  1046: 

Application    of    deposit    to    debt 

of   trustee,    p.    1046. 
What   is    notice,    p.    1047. 
Notice  of  trust  character  of  fund,  p. 
943: 
As    impressing    funds     of      bank 

with    trust,    p.    943. 
Effect   of  notice,   p.   943. 
Form    of     check      deposited,      p. 

945. 
Marginal  memoranda  on  checks, 

p.   944. 
Right   to    follow   funds,   p.    943. 
What    constitutes    knowledge    or 
notice,   p.   944. 
Parties  to  action  to  recover,  p.  1332. 
Payment  to  beneficiary  or  cestui  que 

trust,  p.  950. 
Payment  to  receiver  of  depositor,  p. 

950. 
Payment  to  trustee: 

Acceptance      in       payment       of 
trustee's   debt  to  bank,   p.   949. 
Duty  of  bank  to   see  to  applica- 
tion   and    liability    for    misap- 
propriation,  p.  947. 
Effect   of  payment   to  trustee  or 

order  generally,  p.  946. 
Joint  trustee   deposits,  p.   950. 
Liability  in  absence  of  notice  of 
intention   to  misappropriate   or 
divert,   p.    947. 
Liability  of  banks  having  notice 

of  breach   of  trust,  p.   948-. 
Liability    of    banks    participating 

in  breach   of  trust,  p.   949. 
Right  of  trustee  to  withdraw,  p. 
946. 
Person    who    may    draw    checksj    'p. 

1086.  •     ..' 

Presumptions    and   burden    of   proof, 

p.   1340. 
Priority  of  checks  where  trust  funds 
and     personal     funds    mingled,    p. 
1140. 
Set-off  by  bank:       , 

Application     of    funds'   deposited 
by  one  as  trustee,  p.  1044: 
Application  to  debts  of  ben- 
eficiary,   p.    1O50. 
Application  to  debts  of  trus- 
tee, p.   1044. 
Notice,   p.   1046. 
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TRUST  FUND,  cont'd. 
Set-off  by  depositor: 

Deposit  as  trustee  against  indi- 
vidual debt,  p.  1066. 

TRUST   FUND   FOR  BENEFIT   OF 
CREDITORS,  p.  154. 

Action  at  law,  p.  155. 

Capital  stock  is  a  trust  fund  for  the 
benefit  of  creditors,  p.   154. 

Following     capital     stock    as     trust 
fund  after  distribution,  p.   154. 

National  banks: 

Assets  as  trust  fund,  p.  2110. 

Priority  of  bank  bills,  p.  154. 

Stockholder  as  parties,  p.  155. 

When    liability    accrues,    and    condi- 
tions precedent,  p.  155. 

TRUST  AND  TRUSTEES 

See    "Loan,    Trust,    and    Invest- 
ment Companies." 
Certified   checks: 

Certification  creates  no  trust,  p. 
1181. 
Liability  of  married  women  on  sub- 
scription, p.  93. 
Liability    of    one    holding    stock    as 

trustee,   p.   1840. 
Lien  of  bank  on  stock  held  in  trust, 

p.  129. 
National  banks: 

Duty  of  bank  or  receiver  to  re- 
turn trust  funds,  p.   2130. 
Priorities,  p.  2158. 
Trust    funds    in    bank's    custody 
when  bank  becomes  insolvent, 
p..  2129. 
Relation   between   bank   and    deposi- 
tor, p.  885. 
Savings  bank: 

Death  of  depositor  who  has  de- 
posited money  in  trust  for  an- 
other, p.  2203. 
Stockholder's    statutory    liability,    p. 

211. 
Transfer  of  stock,  p.  105. 

ULTRA  VIRES,  p.  673. 

See   "Banking   Powers." 
Deposits: 

Ultra  vires  collateral  agreements, 
p.  902. 
Effect  of  acts  ultra  vires,  p.  "84: 

Estoppel,  p.  687. 

General  rule,  p.  684. 

Liability  incurred  where  action 
merely  ultra  vires,  not  prohib- 
ited, p.  689. 

Liability  on  collateral  contract. 
p.  690. 

Liability  on  ground  of  negli- 
gence, p.  690. 

Notice  of  limitations  on  bank's 
power,  p.  686. 

Not   necessarily   invalid,   p.   684. 


ULTRA  VIRES,  cont'd. 

Effect  of  acts  ultra   vires,   confd. 
Particularly    where    the    transac- 
tion has  been  fully  performed 
by  the  other  party,  p.  689. 
Prohibitory    statute    not   retroac- 
tive, p.  687. 
Recovery    by  party  without    no- 
tice   of   irregularities    or   want 
of  authority,  p.   688. 
Recovery    on    an    assumpsit,    p. 

688. 
Rights  acquired  against  bank,  pp. 

685,  686. 
When    action    unauthorized    not 
expressly   prohibited,   p.   685. 
Estoppel,  pp.  687,-2009: 

National  banks,  p.  2023. 
Individual  liability,  p.  177. 
Liability    of    officers    and    agents,    p. 

349. 
Loans  and  discounts,  p.  1536. 
Loan,   trust,   and  investment  compa- 
nies: 
Liability  of  directors,   p.   2258. 
Materially   of  purposes   of  organiza- 
tion, p.  643. 
National  banks,  p.  2005: 

Acting  as  agent  in  sale  of  bonds 

and   notes,   p.   2007. 
Against    whom    ultra    vires    may 

be  pleaded,  p.  3009. 
By  whom  pleaded,  p.  2008. 
Certifying  check  without  deposit, 

p.  3007. 
Conducting  warehouse,  p.   2008. 
Doctrine    of   estoppel,   p.   3009. 
Doctrine     of     pari     delictum,     p. 

3009. 
Effect  of  ultra  vires,  p.  2005. 
Estoppel,  p.  2033. 
From   acceptance   of  benefits,   p. 

3009. 
Guaranty   or   indemnity,   p.   2004. 
Illustrations,  pp.  3005,  2013. 
On  action  to  rescind  contract,  p. 

2011. 
Purchase  of  stock   in   other  cor- 
.    porations,  p.   1997. 
Purchasing  notes,  p.  2006. 
When  bank  bound  by  ultra  vires 
acts  of  officers,  p.  695. 
Ratification: 

See  "Ratification.'' 
Savings    banks,    pp.    2177,    2178. 
Ultra     vires     and     unlawful     invest- 
ments, p.  379. 

UNAUTHORIZED   BANKING 

See     "Illegal    and    Unauthorized 
Banking." 

UNITED   STATES 

National  banks: 

Banks  made  depositaries  of  fed- 
eral government,  p.  3032. 
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UNITED  STATES,  cont'd. 

Priority   of   claims   against   insolvent 

national  banks,  p.  2159. 
Taxation: 

Power  to  tax,  p.  2298. 

UNITED  STATES  COURTS 

Action    for    penalty    or    to    recover 

back  usury  paid,   p.  3063. 
Actions  by  or  against  national  bank- 
ing  associations: 
See   "Actions  by  or  against  Na- 
tional  Banking  Associations." 
National  banks: 

Criminal   prosecution,   p.    1972. 
Receivers: 

See   "Receivers." 

USAGES  AND  CUSTOMS 

See   "Customs   and  Usages.'' 
USER  AND  REPUTE 

Corporate  existence,  p.  62. 
USURY,  p.   1576. 

Action    for    penalty    or     to     recover 
back  usury  paid,  p.  3062: 
Action  of  debt,  p.  3067. 
Assignee    for    benefit    of    credit- 
ors, p.  3065. 
-Assignee  in  bankruptcy,  p.  2064. 
Assignment    of    right    of    action, 

p.   2066. 
Burden  of  proof,  p.  2071. 
Compromise     and   settlement,    p. 
,    2071. 
Defenses    to    action   for   penalty, 

p.  3068. 
Effect  of  recovery  of  penalty,  p. 

3071. 
Form  of  action,  p.  3067. 
Joinder   of   parties,   p.   2066. 
Jurisdiction      of    action      against 

foreign   bank,   p.   3064. 
Jurisdiction   of   federal   courts,  p. 

3062. 
Jurisdiction    of    state    courts,    p. 

2063. 
Limitation    of    actions,    p.    3069. 
National  banks,  p.   3062. 
Parties,  p.  2064. 
Pendency     of     another     suit,     p. 

3069. 
Pleadings,  p.  3068. 
Principal  and  surety,  p.  3065. 
Set-off,  p.  2068. 
Statutory    remedy    exclusive,    p. 

3067. 
Who     may    maintain    action,     p. 
2064. 
Actual  payment,  p.  1582. 
Attorney's   fees  in  addition  to   inter- 
est, p.  1580. 
Charge  of  protest  in   addition  to  in- 
terest,  p.   1580. 
Charter,  p.   1587. 

Commission   in    addition    to    interest. 
p.   1580. 


USURY,   cont'd. 
Compromise  and  settlement,  p.  2071. 
Conflict   of  laws,  pp.   1579,   2041. 
Criminal  law: 

Criminal  prosecution  under  state 
statute,  p.  2072. 
Defenses    to    usurious    contract    and 
recovery    of    interest    paid,    p. 
1583: 
After  judgment,  p.  1585. 
After  repeal  of  statute,  p.  1535. 
Against    bank    taking    for    value. 

p.  1583. 
Counterclaim,   p.   1584. 
Defense   to   action,   p.    1584. 
Evidence,   p.    1585. 
Recovery     of     interest     paid.     p. 

1586. 
Relief  in  equity,  p.  1584. 
Who     may     raise     objection,     p. 
1583. 
Deposit  of  proceeds,  p.  1577. 
Effect  of  taking  usury  upon  contract, 

p.  2061. 
Effect  of  usury,  p.  1586: 

Charter  of  bank,  p.  1587, 
General  rule,  p.  1586. 
Missouri   statute,   p.   1587. 
Mistake,  p.  1587. 
New  York  statute,  p.  1587. 
Not  void  as  to  principal,  p.  1587. 
Penalties,   pp.    1587,   3056,   2062. 
Void  as  to  excessive  interest,  p. 

1588. 
Void  as   to  interest,  p.   1588. 
Void  as  to  principal,  p.   1586. 
Exchange   in   addition   to   interest,   o. 

1578. 
Interest  in  advance,  p.   1576. 
Interest  on  overdraft,  p.  1577. 
Joinder   of  parties,   p.   2066. 
Jurisdiction: 

Action  for  penalty  or  to  recover 
back  usury  paid,  p.  2063. 
Limitation   of  actions,  pp.   2054,  3069. 
Loan  of  depreciated  notes,   p.   1581. 
Loans  to  bank,  p.  677. 
Mistake,  p.  1587. 
National  banks: 

Action  for  penalty  or  to  recover 
back    usury    paid: 
See   infra,   "Action   for    Pen- 
alty   or    to    Recover    Back 
Usury    Paid." 
.Amount  or  extent  of  penalty  for 
taking  usury,  p.  2056: 
Act   of  congress   governs,   p. 

2056. 
Generally,   p.   2056. 
Interest   discounted,   p.   3059. 
Interest     on    overdrafts,     p. 

2060. 
Interest  on  penalty,  p.  2058. 
Interest   on  renewal  note,   p. 

2059. 
Period    for    which    forfeited, 
p.  2060. 
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USURY,   cont'd. 

National  banks,  cont'd. 

Amount  or  extent  of  penalty  for 
taking  usury,   cont'd. 
Twice    amounc    of   entire    in- 
terest, p.  3057. 
Twice    amount  of    excessive 

interest,   p.    2058. 
Where  interest  actually  paid, 

p.  3057. 
Where   interest   not   paid,    p. 

3059. 
Whether    or    not    rate    fixed 
by  state  law,  p.  3056. 
Application     of     state    laws,     p. 

3041. 
Application     of     statute     to     dis- 
counts, p.  3048. 
Bank  acting  as  attorney,  p.  3045. 
Bank  distinguished  frona  natural 

persons,  p.  3043. 
Criminal  prosecution  under  stat- 
ute, p.  3073. 
Effect  of  taking  usury  upon  con- 
tract, p.  3061. 
Interest  and  commission,  p.  3047. 
Renewal     note,    pp.    2045,      2059, 

3070. 
State    law    permitting    stipulated 

rate,  p.   3050. 
Usury    as    defense    or    set-off    or 
counterclaim    in   action   by 
bank,  p.  2051: 
Limitation     of      actions,     p. 

3054. 
Note   discounted,  p.   3054. 
Where  actually  paid,  p.  2051. 
Where  not  paid,  p.  2053. 
What   law   governs,   p.   2041. 
What    rate    of    interest    may    be 

charged,   p.   3048. 
When     liability     to    penalty    for 
taking  usury  incurred,  p.  2043. 
Whether   payments   shall   be   ap- 
plied  to   principal   or   forfeited 
interest,  p.  2055. 
Notes  of  another  bank,  p.  1582. 
Parties: 

Action  for  penalty  or  to  recover 
back  usury  paid,  p.  2064. 
Payable  out  of  county,  p.   1579. 
Payable  out  of  state,  p.  1579. 
Payment: 

Whether   payments    shall   be   ap- 
plied  to   principal   or   forfeited 
interest,  p.  2055. 
Payment   of   debt   in   addition   to   in- 
terest, p.  1581. 
Penalties,  pp.  1587,  2056,  2062: 

See    infra,    "Action    for    Penalty, 
etc.;"   "National   Banks." 
Pleadings,  p.  2068. 
Presumption  and  burden  of  proof,  p. 

2071. 
Principal  and   surety,  p.  2065. 
Purchase  and  sale   of  paper,  p.  1577. 
Receivers,   p.   555. 


USURY,   cont'd. 
Sale    of   corporation   bonds,   p.    1578. 
Savings  banks,  p.  3216. 
Set-off  and  counterclaim,   p.   1584. 
Set-off  by  bank,  p.  3068. 
Shift  to  obtain  usury,  p. '  1579. 
Transfer  of  stock,  p.  114. 
What  constitutes   usury,  p.   1576. 

VARIANCE,  p.  1753. 

Actions  by  depositors   or  others  for 
deposits,  p.   1365. 

Bank  notes,  p.  1674. 

Instructions,    p.    444. 

National  banks: 

Criminal  prosecutions,  p.  1966. 

Proof  of  conversion  or  misappropri- 
ation, p.   443. 

Proof  of  false  entry,  p.  443. 

Proof  of  time   laid  in'  indictment,  p. 
443. 

Receiving    deposits   while     insolvent, 
p.  443. 

Refusal  of  bank  to  allow  transfer  of 
stock,  p.  130. 

VENUE 

Actions  by  or  against  banks,  p.  1733. 

Actions  by  or  against  national  bank- 
ing associations,  p.  3077. 

Actions  to  enforce  stockholder's  lia- 
bility, p.  323. 

Dissolution  proceedings,  p.  479. 

Insolvency: 

Effect  on  venue   of  suits  against 
bank,   p.   501. 

Unauthorized  banking,  p.  34. 

VERDICT 

Criminal   prosecutions,   p.   449. 
Directing   verdict,   p.    1762. 

VICE-PRESIDENT,   p.   704. 
See  "President." 
Bills,  notes  and  securities,  p.  763. 
Compensation,  p.   306. 
Fraud: 

Loan  to  bank,  p.  782. 
Guaranty,  p.   763. 
Indorsement,  p.  763. 
Notice  to  vice-president  as  notice  to 
bank,  p.  826. 

VOUCHERS 

Duty  of  depositors  as  to  examination 
of  pass  book  and  vouchers,  p.  1232. 

VOLUNTARY    LIQUIDATION 

See   "Dissolution." 
WAIVER 

See   "Estoppel." 
WARRANTY 

See    "Guaranty." 
Bank  notes,  p.   1649. 

WINDING   UP    CORPORATIONS 

See  "Dissolution." 


